This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

Northwestern University School of Law 



National Reporter System— United States Série» 

FEDERAL REPORTER 

WITH KEY-NUMBER ANNOTATIONS 



VOLUME 194 

PERMANENT EDITION 
CASES ARGUED AND DETERMINED IN THE 

CIRCUIT COURTS OF APPEALS, CIRCUIT 

AND DISTRICT COURTS, AND COMMERCE 

COURT OF THE UNITED STATES 



WITH TABLE OF CASES IN WHICH REHEARINGS HAVE BEEN 
GRANTED OR DENIED 



MAY, 1912 



ST. PAUL 

WEST PUBLISHING CD. 

1912 



Copyright, 1912 

BT 

WEST PUBLISHING COMPANÏ 
(194 FED.) 



FEDERAL REPORTER, VOLUME 194 



JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS, AND 

THE COMMERCE COURT 



FIRST CIRCUIT 



Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. T. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. WILLIAM SCHOPIBLD, Circuit Judge Malden, Mass. 

Hon. CLARENCE HALB, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGB, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES E. HUGHES, Circuit Justice Washington, D. C. 

Hon. B. HENRY LACOMBB, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge Utica, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. WALTBR C. NOYES, Circuit Judge New Haven, Conn. 

.Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. THOMAS L CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTBN VEEDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judgo, S. D. New York New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New Y^ork New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buttalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT 



Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. WILLIAM M. LANNING, Circuit Judge^ Trenton, N. J. 

Hon. JOHN B. McPHERSON, Circuit .Tudge^ Philadelphia, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wllmington, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Plttsburg, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton. N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey EUzabeth, N. J. 

Hon. JOHN B. McPHERSON, District Judge, B. D. Pennsylvanla' Philadelphla, Pa. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania Philadelphla, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Plttsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

»Dled February 16, 1912. 

• Appointed Circuit Judge. Took oath of ofilce Aprll 8, 1912. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFF, Circuit Judge Clarkaburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge.. Ashevllle, N. C. 

Hou. THOMAS J. MORRIS, District Judge, Maryland» Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge, Maryland .....Baltimore, Md. 

Hon. HENRY 6. CONNOR, District Judge, E. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. and W. D. S. CCharleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Richmond. Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Via. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia PhllippI, W. Va. 

Hon. BENJAMIN F, KBLLER, District Judge, S. D. West Virginia. Charleston, W. Va. 



FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice.... Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon; DAVID D. SHELBY, Circuit Judge. Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florlda JacksonvIUe, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla .Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgla Maçon, Ga. 

Hbn. RUFUS B. FOSTBR, District Judge, B.D. Louislana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louiaiana Shreveport, La.- 

Hon. HENRY C. NILBS, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Tejras Sberman, Tex. 

HOn. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLBR T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austln, Tox. 



SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice.... Washington, D. C. 

tlon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL B. KNAPPBN, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysvllle, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentucky LoulsviUe, Ky. 

Hon. ALEXIS C. ANGELL, District Judge, B. D. Michigan* Détroit, Mich. 

Hon. CLARBNCE W. SESSIONS, District Judge, W. D. Michigan .Muskegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohlo. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTER, District JTudge, S. D. Ohlo Cincinnati, Ohia 

Hon. JOHN B. SATER, District Judge, S. D. Ohlo Columbus, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.... Knoxville, Tenn. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphia, Tenn. 



• DIed June 6, 1912, * Résignation effective June 1, 1912. 
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SEVENTH CIRCUIT 



Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge' Chicago, I!l. 

Hon. FRANCIS B. BAKER, Circuit .Tuflge Ooshen, Ind. 

Hon. WILLIAM H. SBA]«AN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. KENBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois m Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois ^ Urbana, III. 

Hon, J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. AKDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, B. D. Wisconsin* Miiwaukee, Wls. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madiâou, Wl8. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DBVANTER. Circuit Justice Washington, D. a 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, MInn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Counoil Bluffs, lowa. 

Hon. JACOB TRIEBER, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Pé, N. M. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas.' Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Mlnn. 

Hon. PAGE MORRIS, DistrLît Judge, Minnesota Duluth, Mlnn. 

Hon, DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri ..Kansas City, M». 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES P. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, B. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTBRAL, District Judge, W. Oklahoma Guthrle, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. .TOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomtng Cbeyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or.- 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. JOHN J. DE HAVBN. District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD S. FARRINQTON, District Judge, Nevada Carson City, Nev. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. FRANK S. DIETRICH, District Judge. Idaho Boise, Idaho. 

Hon. WM. C. VAN FLEET, District Judge, N. D. Calitornia San Francisco, Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. GEORGE DONWORTH. District Judge, W. D. Washington' Seattle, Wash. 

Hon EDWARD B. CUSHMAN, District Judge, W. D.Washington' Seattle, Wash. 

•Resigned October 23, 1911. 'Resigned March 20, 191i. 

• Appolnted March 20, 1912. • Appolnted May 1, 1912. 



Vm 194 FEDERAL ÈÉPORTBE 



COMMERCE COURT 

Hon. MARTIN A. KNAPP, Prealdlng Judge "Washington, D. C. 

Hon. ROBERT W. ARCHBALD, Aasociate Judge Washington, D. C. 

Hon. WILLIAM H. HUNT, Associate Judge Washington, D. C. 

Hon. JOHN E. CARLAND, Asaoelate Judge Washington, D. C. 

Hon. JULIAN W. MACK, Associate 'Judge „ Washington, D. C. 
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CASES 

ARGUED AND DETERMINED 

IN TBS 

UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND 'DISTRICT COURTS 

AND THE COMMERCE COURT 



TEXAS CO. V. CENTRAL FUEL OIL CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. February 13, 1912.) 

No. 3,652. 

1. Venue (| 7*) — Local ob Teansitoby Action— Suit fob Specific Perform- 

ance. 

A suit to enforce spécifie performance of a contract by whlch défend- 
ants agreed to dellver the oU produced from wells operated by tbem into 
the pipe Unes of complalnant extending to such wells Is Personal and 
transitory, and may be malntalned in any court having jurisdlctlon of 
the person of défendants. 

[Ed. Note. — For other cases, see Venue, Cent. Dig. §§ 13-16; Dec. Dlg. 
§ 7.*] 

2. Courts (§ 269*) — Fédéral Courts — ^District of Suit — Local Actions. 

Wbere a contract gave complalnant a lien to secure its performance on 
property of défendants, consisting of oU leases and wells, a suit to enforce 
such contract and lien may, under the fédéral judlciary act (Act March 
S, 1875, c. 137, § 8, 18 Stat. 472 [U. S. Comp. St. 1901, p. 513]), be maln- 
talned In the district in whlch the property is situated, regardiess of the 
résidence of the parties, provlded the requislte dlverslty of citizenshlp 
exists. 

[Ed. Note. — For other cases, see Courts. Cent. Dlg. § 809; Dec. Dig. § 
269.* 

Jurisdiction of fédéral courts as afCecteâ by possession of subject-mat- 
ter, see note to Adams v. Mercantile Trust Co., 15 0. C. A. 6.] 

8. Courts (§ 276*) — Fédéral Courts — District of Suit — Waiveb of Objec- 
tion. 

The objection of a défendant that a fédéral court Is without Jurisdic- 
tion because neither complalnant nor défendant is a résident of the dis- 
trict, where the requislte dlverslty of citizenshlp exists, is waived by the 
filing of a gênerai demurrer going to the merlts of the blU. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § 815; Dec. Dlg. 
i 276.* 

Walver of rlght as to district In whlch suit may be brought, see note 
to Memphls Savings Bank v. Houchens, 52 C. C. A. 192; McPhee & Mc- 
Glnnlty Co. v. Union Pac. R. Co., 87 C. 0. A. 634.] 

*For other cases see same toplc & i numbeb in Dec. & Am. Digs. 1907 to date, t Rep'r Indexes 
194 F.— 1 



2 194 FEDERAL RBPOETBB 

4. Appeal and Brbob (§ 878*) — ^RevieW — Assignment of Ceoss-Breobs. 

An appellee or défendant In error who takes no appeal or writ of error 
bimself cannot by assignlng cross-errors, or by brief or argument confer 
on a fédéral appellate court jurisdletlon to consider, review or décide 
upon rullngs agalnst hlm lin tbe Court below. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 3573- 
3580; Dec. Dig.,§87S,*;i . 

5. United States (§ 125*)— Jueisdiction of Fedekal Courts — Suit Against 

Indian Agent. ' ■ 

An agent of the Interlor Department havlng charge of the affairs of 
Indian tribes under direction of the Secretary Is not exempt from process 
<•: of the court, ââd' Is 4 pïoper, although not indispensable, party to suit 
to détermine rl^hts under leases çf ^ndian lands. 

[Ed. Note.— Fôr bther caises, see t/nlted States, Cent. Dlg. §S 113, 114; 
Dec. Dlg. f 125.*], 

6. Corporations (§ 506*)' — Parties — Suit Against Corporation. 

To a suit In a fédéral court against a corporation to enforee spécifie 
performance of a contract made by it In behalf of subsidlary companles 
whlch it controls through ownershlp of their stock, such subsidlary com- 
panles are not indispensable nor even necessary parties. 

[Ed. Note. — For othèr cases, see Corporations, Cent. Dlg. §§ 1958-1970 ; 
Dec. Dlg. « 506.*] 

7. Specifio Performance (§ 5*) — Jubisdiction of Bquitt — Remedt at Law. 

A remedy at law to excludé the Jurisdletlon of a court of equity of a 
suit for spécifie perfornjançe must be plain and adéquate, and as certain, 
protnpt', complète, and efficient to attain the ends of Justice and Its prompt 
administration as the remedy in equltj;. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
^; Dec. Dlg. § 5.*] 

8. Spïcifio Performance (§ 5*) — Jurisdiction dp Bquitt — Inadequaot of 

Légal Remedy. 

The insolvency of a défendant Is a circumstanee proper to be consld- 
ered in determlnlng whether equity bas jurisdiction of a suit for spécifie 
performance of a contract on the ground that the remedy at law by an 
action for its breach is Inadéquate. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dlg. §§ 
5-8; Dec. Dlg. § 5.*] 

9. Specifio Performance (| 68*) — Contbagts Enforceable — Conteacts Ee- 

I.ATING to Personal Peopertt. 

A contract relatlng to Personal property may be specifically enforced 
In equity where the property is such that it cannot be obtained in the 
market, or only at great expense and inconvenience, and a f allure to ob- 
tain it would cause a loss to complainant which could not be adequately 
compensated In an action at law. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 199 ; 
Dec. Dig. § 68.*] 

10. Specifio Performance (§ 75*) — Grounds for Relief — Contract for Sale 
OF OïL Production. 

Complainant, whlch operated an oil pipe Une In Texas and into Okla- 
homa and also several reflnerles, entered into a contract wlth défendant, 
whlch through subsidlary companles ownéd a number of leases on which 
It operated wells In the Bartlesville oU fleld in Oklahoma, by whlch com- 
plainant agreed to extend its pipe Une to such field and to a connection 
wlth def endant's wells, and défendant agreed to run ail of Its oil into 
such Une for a term of 10 years, to be pald for by complainant as provid- 
ed for by the contract. At that tlme there was but one pipe Une In such 
field, and défendant was compelled to accept the priées made by it wlth- 
out the beneflt of compétition whlle complainant needed the oil for its 

*For other cases see same toplc & § mumbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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reflneriea. Complalnant bullt the extension o£ Its pipe Une at a cost of 
$700,000, and for a time recelved the oil from defendant'a wells, after 
whicli défendant refused to make further deliveries. Eeld, that com- 
plalnant was entltled to enforce spécifie performance of the contract in 
equity, on a bill alleging sueh facts; that défendant was insolvent; that 
without the oil contracted for its pipe Une extension was comparatively 
valueless; and that it could not otherwise procure sufficlent oil to keep 
Its refineries in full opération. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 210 ; 
Dec. Dig. § 75.*] 

11. Specific Peeformancb {§ 75*) — Contbacts Enfoeceable — Contract fob 
continuous acts. 

It is no objection to the specific enforcement In equity of a contract 
for the sale of the production of oil wells, to be delivered into the pur- 
chasers' pipe Une, that the contract extends over a term of years, there 
being no Personal services, sklll, or judgment requlred, nor anything like- 
ly to require the supervision of the court if the contract Is performed 
in good faith. 

[Ed. Note. — For other cases, see Specific Performance, Cent Dig. § 210 ; 
Dec. Dig. § 75.*] 

12. Appeal and Ereob (§ 1078*) — Review — Questions Not Aegued. 

An issue raised by the pleadings, but not argued In the appellate court, 
will be treated as abandoned, and not considered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4256- 
4261 ; Dec. Dig. | 1078.*] 

13. Specific Performance (| 16*) — Contracts Enforceable — Pairness. 

A contract is not unconscionable in such sense that it will not be spe- 
cifically enforced in equity because by reason of matters arising after 
It was made it bas become more burdensome on one of the parties than 
was anticipated, nor because the cost of performance by the other party 
was lèss than anticipated. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 35, 
36; Dec. Dig. § 16.*] 

14 Appeal and Errob (§ 870*) — Review^Inteklocxjtory Oedebs — Appeal 
FROM Final Deceee, 

While under section 7 of the act establishing Circuit Courts of Ap- 
peals (Act March 3, 1891, c. 517, 26 Stat. ïi'.S), as amended by Act Feb. 
18, 1895, c. 96, 28 Stat. 666, and Act Junp 3, 1900, c. 803, 31 Stat. 600 
(U. S. Comp. St. 1901, p. 550), and Act April 14, 1906, c. 1627, 34 Stat. 
116 (D. S. Comp. St. Supp. 1909, p. 220), an appeal does not lie from an 
order refusing to grant a temporary Injunction or to appoint a receiver, 
such an order is reviewable on appeal from a final decree dismissing the 
bill. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3451, 
3487-3512; Dec. Dig. § 870.* 

Plnality of judgments and decrees for purposes of review, see notes 
to Brush Electric Co. v. Electric Imp. Co. of San José, 2 C. C. A. 379 '; 
Central Trust Co. v. Madden, 17 C. C. A. 238 ; Preseott & A. O. Ry. Co. v. 
Atchison, T. & S. F. R. Co., 28 C. C. A. 4S2.] 

15. Specific Performance (§ 108*) — Pbeliminaby Înjunction — Suit for 
Specific Performance. 

In a suit for specific performance of a contract, where the bill states 
a cause of action for such relief, complalnant is entitled to a prellminary 
Injunction to restrain violation of the contract, and such Injunction may 
be granted if the equities require it, even If the contract is one not spe- 
cifically enforceable. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. § 353 ; 
Dec. Dig. § 108.*] 

*For other cases ses same topic & i nvmbsùb in Dec. & Am. Digs. 19Q7 to date, & Rep'r Indexe» 
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Appeal from the Circuit Court of the United States for the Eastem 
District of Oklahoma. 

Suit in équity by the Texas Company against the Central Fuel OU 
Company and others. From a decree dismissing the bill on demurrer, 
complainant appeals. Reversed. 

The appellant, a corporation ereated by and havlng Its domicile in the state 
of Texas, flled its Mil in the court below against the défendants, seeking spé- 
cifie performance of a contract made by it with the défendant Central Fuel 
OU Company. A temporary restraining order was granted on an ex parte 
hearlng on the bill and affldàvlts flled wlth It. The défendants Baukers' Trust 
Company, Indian Territory lUuminating 011 Company, Sagamore 011 & Gas 
Company, Waukesha OU Company, Wlgwam OU Company, Stevens Point OU 
Company, and the Sachem OU Company flled spécial pleas to the jurlsdic- 
tion of the court upon the ground that neither the complainant nor thèse de- 
fendants were citizens or résidents of the Eastern District of Oklahoma. The 
défendants Hugh Pitzer and Dana H. Kelsey also flled spécial pleas to the 
Jurisdictlon of the court, alleglng that they are Indian superintendents, hav- 
lng charge, in behalf of the Secretary of the Interlor and under his direct 
management and control, of the a&'airs of the Five Ciyilized Trlbes of In- 
dlans, and that they were slmply engagea in carrylng out the policy and exé- 
cution of the laws of the United States in its deallngs wlth thèse Indians in 
their tribal property, and for that reason, although they are citizens of the 
State of Oklahoma and résidents of the Eastern District, they are not subject 
to the jurisdictlon of the courts. 

The pleas to the jurisdictlon of the défendants Bankers' Trust Company, 
Indian Territory lUuminating OU Company, Hugh Pitzer, and Dana H. Kelsey 
were by the court sustained. The other défendants who had flled spécial pleas 
to the jurisdictlon flled at a later day a gênerai demurrer to the bill, and 
thereupon the spécial pleas were by the court overruled. At the hearlng of the 
motion of défendants to dissolve the restraining order and that of complain- 
ant to grant a temporary injunction, the court announced its readiness to al- 
low a temporary injunction upon certain conditions which complainant de- 
clined to aceept, whereupon the temporary order was dissolved, and the ap- 
plication for the temporary injunction denied. The court, at the same time, 
also sustained the gênerai demurrer flled by the défendants to the bill. That 
part of the decree reads as folio ws: "And the court thereupon announced that 
In View of the action of the plalntiff in decllning to aceept and consent to tha 
conditions upon which the court proposed to grant the temporary injunction, 
and in view of the other holdings and findlngs of the court and actions of the 
plalntiff, the respective demurrers flled by the défendants Central Ii\iel OU 
Company and subsidiary corporations will be sustained. Therefore be it or- 
dered, adjudged, and decreed that the défendants' demurrers be sustained, the 
application of the plalntiff for a temporary injunction be denied, that the re- 
straining order heretofore entered be dissolved, and the plaintiff's bill dismissed 
at the plaintiff's cost." Frora this decree and ail interlocutory orders made 
by the court, by which the appellant felt aggrieved, this appeal is prosecuted. 

As the final decree was rendered upon the demurrer to the sufficiency of the 
bill, it Is advlsaWe that the allégations in the bill, upon which it was sought 
to obtain spécifie performance of a contract, be set forth more fuUy than 
would otherwlse be necessary. 

The défendant thé Central Fuel 011 Company, hereafter called the "Central 
Company," was a holding company. It held a majority of the stock of numer- 
ous corporations which had subleases of lands, some of which originally be- 
longed to the Osage Indians, the Creek Indians, and the Cherokees, under 
which those companies were entitléd to drill for and take oil from the land. 
Some of thèse leases were subject to restrictions, and others were free from 
such restrictions. The Central Company by vlrtue of its ownershlp and con- 
trol of thèse subsidiary companies and the leases was enabled to produce large 
quantities of oil in the Bartlesville fleld, but there was only one method by 
which it could get this oil to the market, and that was by sale to the Prairie 
Oil & Gas Company, a subsidiary company of the Standard OU Company, 
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that being the only company which had a pipe Une In that territory. It was 
deslrous of gettlng a pipe Une into the BartlesvUle fleld, so that It mlght 
transport Its oil out without paylng tribute to the Prairie OU & Gas Com- 
pany. The complainant, the Texas Company, was a refining company and 
the owner of pipe Unes plping oll from Tulsa, Okl., and other régions to the 
Gulf of Mexico in the state of Texas, and the Central Company entered Into 
negotlatlons wlth the Texas Company to procure an outlet for its oil. 

The resuit of thèse negotlatlons was a contract between the two companles, 
the Texas Company and the Central Fuel OU Company, made on June 13, 1910, 
by the terms of whlch it was agreed: 

(1) The Central Company was to deliver to the Texas Company, and the lat- 
ter agreed to recelve, ail crude petroleum which might be tendered by the 
Central Company from the property it owned or controUed by corporations, 
which were fuUy described, and also from other properties which the Central 
Company might then own, or thereafter acquire during the term of the con- 
tract in the BartlesvUle or northern Oklahoma field, either dlrectly or through 
ownership of a majority of the outstanding stock. 

(2) The crude petroleum was to be of merchantable quality, and be deliv- 
ered from the tanks owned or designated by the Central Company in the north 
Oklahoma fleld and subject to the customary and usual déduction in determin- 
ing the quantity, and be of gravlty not less than 30 degrees Heaume, but the 
Texas Company was not to be required to recelve more than 20,000 barrels in 
any one day nor more than 540,000 barrels in any one month of 30 days. The 
Central Company also agreed that it would operate or cause to be operated ail 
of the properties covered by the contract, and would tender ail of the products 
realized from thèse properties up to the maximum stated. 

(.5) This paragraph provides that ajl the oil delivered to the Texas Company 
shall be carried in a separate account on the books of the company so that the 
quantity thereof may be readily Identifled. The Texas Company agreed that 
it would deliver to the Central Company or to Its order an amount of mer- 
chantable fuel oil equal in quantity to the 50 per cent, of the crude petroleum 
it delivered to the Texas Company, the same to be charged against said ac- 
count as 50 per cent, of the crude petroleum and for the remainlng 50 per 
cent, the Texas Company is to pay the Central Company 89i4 cents per barrel, 
which prlce is predicated upon an arbitary basis of 42 cents per barrel for 
crude petroleum, which basis shoukl continue for the flrst flve years of the 
term of the contract. For the balance of the term of the contract the price to 
bo paid by the Texas Company for sald remaining 50 per cent, is to be reg- 
ulated by the prevaillng priées for crude petroleum in the oil field within the 
above lîmits from which sald crude petroleum is taken, and be arrived at by 
adding to snch price of SO^i cents per barrel 1 cent for each 1 cent the pre- 
vaillng price may advance above sald 42 cents per barrel. 

(4) Delivery points for the fuel oU shall be at MUler's Swltch Station, south 
of Dallas, on the Houston & Central BaUroad, and at Houston, Tex., on the 
Texas & New Orléans Railroad, the deliverles to be made free on board tank 
cars or in storage tanks to be furnished by the Central Company or its cus- 
tomers, but the Texas Company was to hâve ^he option, on emergency condi- 
tions preventlng deliverles as above, of making the deliverles due at MUler's 
Switch Station, Tex., at Corsicana, Tex., and deliverles due at Houston, Tex., 
at Humble, Tex., and for ail oil delivered at Houston or at Humble, Tex., the 
Texas Company was to be pald an additional allowance of 12i^ cents per 
barrel. 

(5) The Texas Company obligated itself to extend its pipe Une System to the 
Central Company's oil fields as soon as possible, and not later than January 
22, 1911. 

(6) Settlement shall be had and payments made monthly, the Texas Com- 
pany to charge the Central Company storage at the rate of 1 cent per barrel 
per month on ail olls remainlng more than 30 days. but the storage charge to 
apply only to balances exceedlng 100,000 barrels, the Central Company to be 
charged and pay to the Texas Company for each month of the life of the con- 
tract the sum of $70,000. 

(7) This paragraph refers to a loan oî $3,000,000, which is more fuUy set 
out in another part of the contract. 
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; [ (8> ThJSîparagraph makes provision for a: mortgage tobe executed by tbe Cen- 
tral nCoippaiiy to the Banljers' i'Erust Company for a loan of $6,000,000, a eopy 
«rf^wWcJi mortgage fe flled as an exhlblt to the blll. The paragraph also pro- 
,vid.es, that the Texas Company shall hâve certain rlghts, remédies, and liens, 
descrlbedln section 7 ofthe mortgage, aiad tUat tbe Central Company shall al- 
so iCxecnte any other or further Instrument that may be necessary to glve full 
effect to that provision. It also provides that If the Texas Company should 
mal^Q any payment or Inour any cost or expense in preventing or malslng good 
^y defanlts of the Central Company or tts suecessors under said mortgage, or 
shall make any advances for the protection or beneflt of the Central Company 
under, Sfftlfl mortgage, the Central Company wlU pay to the Texas Company 
the amouot of such payments, expenses, costs, and advances with 6 per cent. 
Interèst per annum, and to secure thèse payments, and also any other made 
for the p^rpose of dlscharglng; liens on the property, the Texas Company shall 
be entltled to ail the rights, remédies, and liens granted by the mortgage to 
the B^nk^rs' Trust Company. 

(9) This paragraph provides that the remédies In paragraph 8 and also 
mentioned in the mortgage shall not be deemed exclusive, but the Texas Com- 
pany shall be entltled at ail times to exercise any remedy vs^hich it vvould be 
entltled to exercise if no such provision had been made in the mortgage. It 
Is next provided that. In vlew of the great cost of the additlonal construction 
of pipe Unes to the oU flelds of the Central Company, that Company agrées 
that it >vHl loan or cause to be loaned to the Texas Company the sum of $3,- 
000,000, for VihXch the Texas Company Is to exécute its notes and secure them 
by mortgage in the f orm contained in a draft attached to the contract. 

(10) Thîs paragraph provides that the contract shall be for 15 years from 
and after January 22, 1911, but by a later contract between the parties thIs 
was modiflcd by reduclng the life of the contract to ten years from that date. 

The next two paragraphs provide how many gallons shall constltute a bar- 
rel and the température of the erude petroleum. They also except both par- 
ties from Uabilltles for any damages arlslng from strlkes or other labor dls- 
turbances, invasions, insurrections, or acts of God. 

(13) This paragraph spécifies that this agreement shall be deemed to hâve 
supersedeâ and shall take the place of every and any other Instrument pur- 
porting to be an agreement between the parties hereto, heretofore entered 
into, signed, or delivered or purporting to hâve been signed or dellvered upon 
behalf of sald parties or either of them. 

Exhlblt 10 to the contract Is a copy of the mortgage to be executed by the 
Central ihiel Oil Company to the Bankers' Trust Company. Article 7 of that 
mortgage, herelnbefore referred to, provides that if default shall be made In 
the payment of the principal or Interèst upon any of the loans secured by 
the mortgage when the same shall become due and payable, or in the prompt 
performance of ; any of the covenants, conditions, or agreements in the mort- 
gage or bonds, the Texas Company shall hâve the rlght. If It so elect, to make 
any payment or perform or cause to be performed any act as to whlch such 
default shall hâve occurred, and thereupon It shall succeed to and possess a 
lien upon ail of the prpperty and assets of the company for the amount of 
money expended or for the expenses or costs of making good any such de- 
fault, whlch lien, however, shall be subjeet always to the prlority of the lien 
of the holders of the bonds. 

The blll then sets ont the shares of stock of the subsldiary companles owned 
at the tlme by the Central Company. Of most of thèse subsldiary companles 
the Central Company owned praetically ail of the stock and a majoritjy of 
the capital stock of ail of them. The contract made between the Texas Com- 
pany and the Central Company was ratifled by ail the subsldiary companles 
and adopted as thelr own, so far as It affected them. The $ff,000,000 mortgage 
to the Bankers' Trust Company was duly executed dated July 15, 1910, whlch 
was after the contract made between the Texas Company and the Central 
Company. At the tlme the contract was entered Into, the Texas Company 
owned and operated three reflneries in the state of Texas, as mentioned lia 
the contract, and was constructing a fourth refinery at West Tulsa, In the 
State of Oklahoma. It had a pipe Une System extendlng from the seaboard 
across the state of Texas Into the state of Oklahoma and to the locallty of the 
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place where the reflnery was belng bullt, but It had no pipe Une System to the 
Bartlesville or north Oklahoma field where the oil wells of the Central Com- 
pany were, and for thls reason was not a buyer of cil in sald locallty. Ini- 
mediately after the exécution of the coatract, and on the faith thereof, it 
promptly and with ail reasonable speed extended ,lts pipe Une system to sald 
Bartlesville fleld and established adéquate gatherlng stations and other facill- 
tles whlch would enable It to perform Its obligation under sald eontract, com- 
pleting the same prior to the 22d of January, 1911. It expended under sald 
eontract In Improvements and extensions about $700,000, they being necessarily 
of a permanent nature, but of little value to complainant, unless this eontract 
Is carried into efifect by the Central Company. Durlng the year 1910 the oil 
production in the locallty reaehed by complainant's pipe Une System greatly 
deelined, and, if It cannot obtain the oil from défendant for whlch it had 
contracted, Its pipe Unes and reflnerles must remain Idle to a great extent, 
as oil cannot be obtained elsewhere. After the exécution of this eontract, on 
the 6th day of January, 1911, a question having arisen as to the détermination 
of what properties were in fact owned by the Central Company and its sub- 
sidlaries, and some of the oil coming from leases which required the payment 
of royalties, an additional agreement was entered into between thèse parties, 
whereby it was provided that each subsldiary company withlnthe opération 
of the eontract should exécute and file with the Texas Company at Tulsa, 
0kl., a certificate authorizing the Texas Company to receive the oil and pay 
for It as directed by the owners. It was also provided that abstracts and evl-- 
dences of tltle were to be furnlshed to the Texas Company showing the own- 
ershlp of the oil and upon failure to fumish such évidences of tltle, or, in the 
event of a dispute concerning the title, the Texas Company was to retain the 
money until satisfactory indemnity was furnlsh"6d. Forms for thèse abstracts 
of titles and transfer orders were prepared and were to be executed and fur- 
nlshed by the Central Company to the Texas Company before payment was to 
be made for the oil dellvered. After the first pipe Une had been completed, 
the Texas Company, at the request of the Central Company and Its subsidiar- 
ies, laid other branches and Unes of pipe in said flelds to reach the différent 
Wells at an expense of several thousand dollars. In several instances the Cen- 
tral Company has failed to furnish complainant satisfactory abstracts and 
other évidence of title or satisfactory indemnity except as to a portion of the 
land and leases embraeed lu the eontract. Some of the abstracts and évidences 
of title dlsclosod serions defeets and inflrmities of title and for this reason 
thèse oils hâve not been pald for ; ■ but the money for this oil is kept separately 
for the purpose of paylng for it as soon as the title is ascertained. Up to 
May 1, 1911, the Central Company had furnished to complainant in the state 
of Oklahoma from its lands 708,567.76 barrels of oil, and of this oil the com- 
plainant has delivered at the request of the Central Company at Miller'9 
Svritch Station, near Dallas, Tex., 393,366.23 barrels of fuel oil of the gravity 
required by the eontract, and is ready to continue in the future to take the 
crude oil from sald lands, and deliver the fuel oil in Texas as provided in the 
eontract. The oil from some of the wells described in the blll is on.Indlan 
réservations, for which royalties must be pald. Thèse Indlan owners are 
under the control of the Indlan superintendents who are made défendants in 
this cause for that reason. 

The blll then sets out varlous amounts of money due it from the Central 
Company and also the $70,000 per month as provided in the eontract, whlch 
sums it has credlted on the amounts due from it to the Central Company ; 
that the $3,000,000 loan was obtained by the Central Company for complain- 
ant, for which it executed its notes and a mortgage on its (complainant's) 
property ; that thèse notes are In the hands of other parties, who purchased 
them for value, so that the Indebtedness due the complainant from the Cru- 
tral Company cannot be set ofC against them but has to be pald by the com- 
plainant to the holders of the notes as they mature; that the Central Coia- 
pany is whoUy insolvent ; that ail of its property is mortgaged for more thau 
its value, and It has no property sub]eet to exécution in case of a judgment 
against it; that It now refuses to carry out its eontract, and has informed 
complainant that it wlll dlsconnect its oil wells from complainant's pipe Une, 
and that it will procure its $6,000,000 mortgage to be foreclosed and a receiver 
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for Itself and Its oll propertles to be appointée! ; that It will probably cease 
to carry on Its opérations and leave complalnant helpless; that complalnant 
bas Eo adéquate remedy at law:, and for tbat reason bas to apply for relief to 
a court of equlty. Tbe prayer of tbe blU is tbat an injunction be issued en- 
lolnlng tbe défendant tbe Central Company, and its subsidlaries, from discon- 
nectlng complainant's pipe llnes or sbuttlng off any wells or in any manner 
Interferlng wlth it In runnlng oll from any of tbe lands or leases mentioned 
In tbe Mil or from in any wise vlolating tbe con tract or any of tbe provisions 
tbereof ; tbat a receiver be appolnted to take cbarge of tbe property of tbe de- 
fendants, and to perform sucb duties as may be necessary for tbe préserva- 
tion of tbe rlght to produce and take oll from said lands and for a full and 
complète performance of tbe contract and tbe protection of complainant's 
rlgbts tbereunder. It then prays for a discovery as to tbe subsidiary com- 
panles, and tbat upon final hearing there be a decree for tbe spécifie perform- 
ance of tbe contract and tbat tbe lien of tbe Bankers' Trust Company under 
tbe mortgage be subordinated to complainant's rlgbts. 

A. L,. Beaty (Jas. L. Autry and P. B. Dillard, on the brief), for 
appellant. 

Louis Marshall and George S. Ramsey (James A. Veasey, on the 
brief), for appellees other than Dana H. Kelsey and Hugh Pitzer. 

William J. Gregg, U. S. Atty., for appellees Dana H. Kelsey and 
Hugh Pitzer. 

Before SANBORN and HOOK, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge (after stating the facts as above). [1] 
If the sole object of the bill of complaint is to obtain a decree for 
spécifie performance of the contract for the delivery of the oil, the 
proceeding would be one in personam, and such an action, in the ab-. 
sence of a statute conferring jurisdiction in rem, would not be local, 
but transitory, and could be maintained in any court having jurisdic- 
tion of the person of the défendant. Penn v. Baltimore, 1 Ves. Sr. 
444; Massie v. Watts, 6 Cranch, 148, 3 h. Ed. 181 ; Orton v. Smith, 
18 How. 263, 15 L. Ed. 393; Hart v. Sansom, 110 U. S. 151, 154, 
3 Sup. et. 596, 28 E. Ed. 101 ; Pennoyer v. Nefï, 95 U. S. 714, 723, 
25 E. Ed. 565; Phelps v. McDonald, 99 U. S. 298, 25 E. Ed. 473; 
Cole V. Cunningham, 133 U. S. 107, 118, 10 Sup. Ct. 269, 33 E. Ed. 
538; Arndt v. Griggs, 134 U. S. 316, 320, 10 Sup. Ct. 557, 33 L. Ed. 
918; Western Union Tel. Co. v. Pittsburgh, etc., R. R. Co. (C. C.) 
137 Fed. 435. 

[2] But by the provisions of article 7 of the mortgage to the Bank- 
ers' Trust Company complainant is entitled to a lien on ail the premises 
mortgaged, subject to that of the trust company, not only for any 
moneys it might pay to protect the property against defaults under 
the mortgage or by releasing any judgment or attachment liens, br"- 
also in case of any default by the Central Company in the performance 
of any of the obligations of the Company under the contract with the 
Texas Company. This, in effect, gives the Texas Company a second 
mortgage upon ail that property with the right to enforce that mort- 
gage in a court of equity. That such a lien may be enforced, under 
section 8 of the judiciary act of March 3, 1875, in the Circuit Court 
of the United States for the district in which the property is situated 
regardless of the résidence of the parties, provided the proper diversity 
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of citizenshîp exists, is well settled. Greeley v. Lowe, 155 U. S. 58, 
15 Sup. Ct. 24, 39 L. Ed. 69; Dick v. Foraker, 155 U. S. 404, 15 Sup. 
Ct. 124, 39 L. Ed. 201. For thèse reasons, the court below erred in 
sustaining the spécial pleas of the défendants Bankers' Trust Com- 
pany and Indian Territory Illuminating Oil Company. 

[3] As to the défendants Sagamore Oil & Gas Company, W/aukesha 
Oil Company, Stevens Point Oil Company, and Sachem Oil Company, 
by filing gênerai demurrers to the sufficiency of the bill, they waived 
their privilège of not being subject to this action in a national court 
in the state of Oklahoma even had it existed. Western Loan Com- 
pany V. Boston C. M. Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 
1101. In that case the défendant filed its demurrer to the complaint, 
alleging, first, that the court had" no jurisdiction of the subject of the 
action ; second, that the court had no jurisdiction of the person of the 
défendant; third, that said complaint did not state facts sufficient to 
constitute a cause of action against the défendant; fourth, that the 
complaint was uncertain; fifth, that the complaint was unintelligible. 
Neither the plaintifï nor the défendants were at the time of the in- 
stitution of the suit citizens or résidents of the state of Montana (the 
suit having been instituted in the United States Circuit Court for 
the District of Montana), but it was held that as diversity of citizen- 
ship existed so that the suit was cognizable in some national court, the 
objections to the jurisdiction of the particular court in which the suit 
was brought might be waived by appearing and pleading to the merits, 
and interposing a demurrer going to the merits as well as to the ju- 
risdiction of that particular court amounted to such a waiver. Other 
cases to the same point are In re Moore, 209 U. S. 490, 28 Sup. Ct. 
585, 52 L. Ed 904; Ingersoll v. Coram, 211 U. S. 335, 29 Sup. Ct. 92, 
53 L. Ed. 208; Shanberg v. Fidelity & Casualty Co., 158 Fed. 1, 85 
C. C. A. 343, 19 L. R. A. (N. S.) 1206; McPhee & McGinnity Co. v. 
Union Pacific R. R. Co., 158 Fed. 5, 87 C. C. A. 619; Logan & Bryan 
V. Postal Telegraph Co. (C. C.) 157 Fed. 570. 

[4] But, aside from that fact, neither of thèse last-named défend- 
ants hâve appealed from the order of the court overruling their pleas. 
The question whether the spécial pleas to the jurisdiction were erro- 
neously overruled is therefore not presented hère. In O'Neill v. 
Wolcott Mining Co., 174 Fed. 527, 98 C. C. A. 309, 27 L. R. A. (N. 
S.) 200, this court, citing numerous authorities to sustain the conclu- 
sion reached, said: 

"An appellee or défendant In error who takes no appeal or writ of error 
lilmself cannot, by assigning cross-errors or by brlef or argument, confer juris- 
dietlon upon a fédéral appellate court to consider, review, or décide rulings 
against him In the court below." 

[5] The pleas of the défendants Pitzer and Kelsey to the jurisdic- 
, tion were erroneously sustained. Their pleas are that they are offi- 
cers of the United States, and the action against them is in effect a 
suit against the United States. Such officers are not exempt from the 
process of the court nor from its injunction in case they should under- 
take to do any act not authorizedi by law ; nor is such an action one 
against the United States. The courts hâve jurisdiction to détermine 
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whether the acts ofi officers in any pârtieular case are in pursuance of 
àuthority conferred bkithem by the acts of Cbngréss or the head of a 
department. Noble v.: Union River Logging R. R. Co., 147 U. S. 
172, 13 Sup. Ct. 271, i7 h. Ed. 123; Grisar v. McDowell, 6 Wall. 
363, 18 L. Ed. 863; Buttertvorth v. United States ex rel., 112 U. S. 50, 
5 Sup. Ct. 25, 28 h. Ed. 656; Ex parte Young, 209 U. S. 123, 28 Sup. 
Ct. 441, S2 L. Ed. 714^ 13 h. R. A. (N. S.) 932 ; Garfield v. Goldsby, 
211 U. S. 249, 29 Sup. Ct. 62, 53 E. Ed. 168; Wtestern Union Tele- 
graph Co. v. Andrews, 216 U. S. 165, 30 Sup. Ct. 286, 54 E. Ed. 430; 
Wadsworth v. Boysen, 148 Fed. 771, 78 C. C. A. 437. 

So far as the allégations of the bill show, the duties of thèse de- 
fendants are only to secure and protect the rights of the Indian lessors 
by collecting the royalties due therîi. The question in issue in this 
cause, in so far as it affects thèse défendants, is not whether the court 
bas the power to enjoin them from doing lawful acts, but whether they 
are proper parties in view of the interests of the Indians who are the 
owners of the lands leased, and for whose protection thèse officers are 
acting. Although they are not indispensable, nor even necessary, par- 
ties, they are proper parties, and the mère fact that they are em- 
ployés or officers of the government does not exempt them from being 
made parties in an action of this nature. But, even. if the spécial pleas 
of ail the parties who filed them should hâve been sustained, it would 
not affect the power of the court to proceed with the cause so far as 
the other '■ défendants are concerned. The rule of law is well settled 
that only the absence of indispensable parties will deprive a court of 
equity of the power to pruceed against the other défendants. Proper 
parties, of even necessary parties, may be dispensed with, but the de- 
cree will not afïect their rights. Payne v.'Hook, 7 Wall. 425, 19 L- 
Ed. 260; Hôtel Company v. Wiade, 97 U. S. 21, 24 L. Ed. 917; 
Carrau v. O'CalHgan, 125 Fed. 657, 60 C. C. A. 347, affirmed sub 
nom. Farrell v. O'Brien, 199 U. S. 89, 25 Sup. Ct. 727, 50 L. Ed. 101.; 
Geer v. Mathieson Alkali Works, 190 U. S. 428, 23 Sup. Ct. 807, 47 
E. Ed. 1122; Gella, Adler & Tilles v. Brown (C. C.) 136 Fed. 439, 
affirmed 144 Péd. 472, 75 C. C. A. 608; Rogers v. Penobscott Mining 
Go., 154 Fed. 606, 83 C. C. A. 380; 

[6] Neithe!r of thèse défendants is an indispensable party to this 
proceeding andi the subsidiary companies are not even necessary par- 
ties, for tlie Central Company, as the holder of the majority of their 
stock, has control of them, and a decree against it will grant ail the 
■relief complainant prays. Union Pacific Ry. Co. v. Chicago, etc., Ry. 
Co., 163 U. S. 564, 592, 16 Sup. Ct. 1173, 41 L. Ed. 265. Equity Rulè 
47 (29 Sup. Ct. xxXi) expressly provides for cases of this nature. 

[7] Did the court err in sustaining the demurrer to the bill? On 
behalf of the appellee, it is urged that there is no equity in the bill for 
several reasons. First, it is argued that complainant has a complète 
and adéquate remedy at law by an action for damages for breach of 
the contract. It is true that a cpurt of equity will not assume juris- 
diction of a cause, and especially one for spécifie performance, if the 
complainant has a complète and adéquate remedy at law. But to hâve 
this effect it is not sufficient that there be a remedy at law. It must 
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be plain and adéquate, and as certain, prompt, complète, and efficient 
to attain the ends of justice and its prompt administration as the reme- 
dy in equity. Boyce v. Grundy, 3 Pet. 210, 7 L,. Ed. 655 ; Watson v. 
Sutherland, S Wall. 74, 18 L. Ed. 580; Davis v. Wakelee, 156 U. S. 
680, 15 Sup. Ct. 555, 39 L., Ed. 578; Walla Walla v. WAalla Walla Wa- 
ter Works, 172 U. S. 1, 19 Sup. Ct. 17, 43 L. Ed. 341 ; Smith v. Bank, 
89 Fed. 832, 32 C. C. A. 368; Castle Creek Water Co. v. Aspen, 146 
Fed. 8, 76 C. C. A. 516; Farwell v. Colonial Trust Company, 147 
Fed. 480, 78 C. C. A. 22. 

[8] The allégations in the bill which the demurrer admits to be 
true show clearly that the remedy at law is entirely inadéquate to 
grant the relief to which the complainant may be entitled. There are 
several aspects in which this appears. It is charged that the Central 
Company is insolvent, and that ail of its property is now covered by a 
mortgage to secure an indebtedsness in excess of its value. While there 
is high authority for holding that insolvency alone may sometimes be 
a cause for équitable interférence, it is unnecessary to détermine that 
question in this case, but we do hold that insolvency is a circumstance 
to be considered in connection with the other allégations in the bill for 
the purpose of determining whether there is a complète and adéquate 
remedy at law. McNamara v. Home Land & Cattle Co. (C. C.) 105 
Fed. 202. In many instances insolvency alone will justify the inter- 
position of a pourt of equity otherwise cognizable only in a court of 
law. Injunctions are often granted against trespassers solely uport 
the ground of insolvency. Prof. Pomeroy, in his work on Equity Ju- 
risprudence, says on that subject: 

"The inadequacy of légal remédies ordinarlly against an Insolvent très- 
passer Is obvions, and the reason for equity's interventfon In such cases la 
clear. The number of cases in which tbe defendant's insolvency is made a 
material part of the court's reason for granting an injunction is very great, 
The number of cases in which the question has arisen whether insolvency 
alone is enough to support it is not so large, but it is sufflcient to show the 
gênerai récognition by the courts of the glaring Insufi3ciency o£ a judgment 
for damages against an insolvent." 5 Pomeroy, Eq. Jur. § 497. 

But, aside from the question of insolvency, an action at law for àaxa- 
ages would not enable complainant to recover ail damages it may sufifer 
by reason of the breach of contract. The damages in this case are 
impossible of proof. No one can say what amount of oïl the Central 
Company will or can produce during the life of the contract by a 
conscientious attempt to comply with it. It is a well-known fact, of, 
which courts are bound to take judicial notice, that oil is fugacious, and 
may be drawn away by Etrangers through other wells. The flow of 
the wells decreases in the course of years, and long before the expira- 
tion of this contract thèse wells may become entirely dry. Any dam- 
ages awarded would be wholly spéculative andi uncertain, and without 
any possibility of sufficient légal proof to sustain the judgment. Wil- 
kinson v. Colley, 164 Pa. 43, 30 Atl. 286, 26 L. R. A. 114; Mc- 
Cornick v. United States Mining Co., 185 Fed. 748, 108 C. G. A. 86, 
and authorities there cited; Peale v. Marian Coal Co. (C. C.) 190 FeÂ 
376. 388. 
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If, as sviggested, successive actions for the damages sufïered may 
be instituted upon the expiration of certain fixed periods, when the 
amouht of oil taken from the wells during the preceding period has 
been ascertained, there would necessarily hâve to be a multiplicity of 
suits, to avoid which the intervention of a court of equity is certainly 
proper. Bank of Kentucky v. Schuylkill Bank, 1 Pars. Eq. Cas. (Pa.) 
180; Peale v. Marian Coal Go. (C. C.) 172 Fed. 639. 

In addition to thèse considérations, it appears ffom the bill, and 
the contract between the parties establishes it, that one of the main 
inducements to this contract was to enable the complainant, by obtain- 
ing the crude oil, to utilize the three refineries it then owned and had 
in opération in the state of Texas and one it was then constructing 
iu the state of Oklahoma ; and to enable the Central Company, which 
at that time could only dispose of the oil produced from its wells 
through a sale to the Prairie Oil & Gas Company, to make sales of its 
products to other companies and obtain the benefit of compétitive 
priées. For this purpose, it was necessary for the Central Company 
to hâve pipe lines extended to its oil fields and to be connected with 
lines extending to places where there was a market for its crude oils. 
One of the provisions of the contract was : 

"The Texas Company agrées that It will promply and with ail reasonable 
speed extend its pipe Une System to BartlesvUle or the north Oklahoma field, 
as above described, and wlll establlsh an adéquate gathering System and re- 
lated facilltles as wlll enable It to perform the duties of this contract, such to 
be complefed nor later than January 22, 1911." 

The bill charges that complainant built this pipe line and erected 
tanks and installed pumping stations necessary to carry out the pro- 
visions of the contract at an expense of $700,000, that thèse improve- 
ments are of a permanent nature, and, unless the oil thus contracted 
for is delivered, to it, this pipe line and pumping stations are of but 
little value, if any, and the cost thereof practically lost. Thèse facts 
clearly exclude a conception that an action at law will afiford a com- 
plète and adéquate remedy. 

In Watson v. Sutherland, supra, an injunction was sought to re- 
strain the levy of an exécution on a stock of merchandise claimed by 
the plaintiff to be his property, and not that of the exécution debtors. 
Objection was made that there was a complète remedy at law by an 
action of trespass against the sheriff and the exécution creditors. In 
overruling this objection the court said : 

"If the appellahts made the levy and prosecuted It In good faith, wlthout 
drcumstanbes of a^ravatlon, in the honest bellef that Wroth and Fullerton 
owned the stock of goods, and it should turn out, in an action at law insti- 
tuted by Sutherland for the trespass, that the merchandise belonged exclu- 
slvely to hlm, it Is well settled that the measure of damages, if the property 
were not sold, could not extend beyond the Injury donc to it, or, If sold to the 
value of it, when taken, with Interest from the time of the taking down to 
the trial. And this Is- an equal rule, whether the suit is against the marshal 
or the attaching creditors, if the proceedings are falrly conducted, and there has 
been no abuse of authority. Any harsher rule would interfère to prevent the 
assertion of rights honestly entertained, and which should be judiclally in- 
vestigated and settled. 'Légal compensation refers solely to the injury done 
to the property taken, and not to any collatéral or consequentlal damages, re- 
sulting to the owner by the trespass.' Loss of trade, destruction of crédit, 
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and fallure of business prospects are collatéral or consequentîal damages 
which, it is claimed, would resuit from the trespass, but for wîiich compensa- 
tion cannot be awarded In a trial at law. Commercial ruin to Sutherland 
miglit, tberefore, be tbe effiect of elosing Ms store and selling bis goods, and yet 
the common law falls to reach tbe mischief. To prevent a conséquence llke 
tlils, a court of equity steps in, arrests the proceedings in limlne, brings the 
parties before it, bears their allégations and proofs, and decrees, eitber that 
the proceedings shall be unrestrained, or else perpetually enjoined. ïbe ab- 
sence of a plaln and adéquate remedy at law affords the only test of equity 
Jurisdiction, and the application of this principle to a particular case must 
dépend altogether upon the character of the case as disclosed in the plead- 
ings. In the case we are considering it is very clear that the remedy in equity 
could alone furnish relief, and that the ends of justice require the injunction 
to be Issued." 

[9] It is also contended that spécifie performance is not the proper 
remedy to enforce a contract affecting personal property. When an 
action for damages is adéquate, a court of equity is without jurisdic- 
tion. As hereinbefore shown, however, such an action would not 
afford complainant in this case adéquate relief. It is now well settled 
that, when the chattels are such that they are not obtainable in the 
market, or can only be obtained at great expense and inconvenience, 
and the failure to obtain them causes a loss which could not be ade- 
quately compensated in an action at law, a court of equity wiU decree 
spécifie performance. Equitable Gaslight Co. v. Baltimore Coal Tar 
& Mfg. Co., 63 Md. 285 ; Gloucester Isinglass & Glue Co. v. Russia 
Cément Co., 154 Mass. 92, 27 N. E. 1005, 12 L. R. A. 563, 26 Am. 
St. Rep. 214; Ofïutt v. Ofifutt, 106 Md. 236, 67 Atl. 138, 12 L. R. A. 
(N. S.) 232, 124 Am. St. Rep. 491 ; Harris v. Perry, 215 Pa. 174, 64 
Atl. 334; Richmond v. Dubuque, etc., R. R. Co., 33 lowa, 480; Che- 
hak V. Battles, 133 lowa, 107, 110 N. W. 330, 8 L. R. A. (N. S.) 1130; 
Law V. Smith, 68 N. J. Eq. 81, 59 Atl. 327; Newton v. Wooley (C. 
C.) 105 Fed. 541. 

[10] From the allégations in the bill it appears that crude oil can- 
not as a rule be purchased in the open market, but, to obtain it, the 
refining and pipe line companies must extend their pipes at enormous 
expense to the oil fields, assuming that the oil fields can be found. 
It is charged that in 1910 the oil production in the localities reached 
by eomplainant's pipe line System had greatly declined, and is still 
declining; that this was one of the vital considérations leading to 
the exécution of the contract by the complainant ; that other pipe line 
companies hâve acquired and obtained control of large acreages, if 
not practically of ail producing and prospective oil lands and leases 
in those localities; and, if said contract is not specifically performed, 
complainant charges its pipe lines and refineries will remain idle to 
that extent. 

In Equitable Gaslight Co. v. Baltimore Coal Tar & Mfg. Co., spécifie 
performance was decreed on a contract to sell coal tar which plaintiff 
needed in order to fulfiU existing contracts and which it was impos- 
sible to obtain otherwise than by purchasing in distant cities and 
transporting the same at great expense. In Gloucester Isinglass & 
Glue Co. V. Russia Cernent Co. spécifie performance was decreed of 
a contract to furnish fish skins to be used in the manufacture of glue. 
It appeared that fish skins were of very limited production ; that most 
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of thé producers wefe ùrider contract; and that, uniess relief were 
giveii by spécifie performance, it would be very difficult, if not im- 
possible, for the complainant to carry on its business. The equities 
in those cases were no stronger than those in this case. 

It is liext urged that the bill shows that the complainant had failed 
to make payments for the crude oil delivered to it by the Central Com- 
pany in çompliance with the terms of the contract, and this failure, 
it is insisted, was such a breach of the contract as justifies the de- 
fendant to treat it as no longer in force, and dénies complainant's 
entrance înto a court of equity to demand spécifie enforcement or 
any other équitable relief. It is true the bill shows complainant had 
not paid for ail the crude oil received by it from the Central Com- 
pany, but it also shows that the reason theref or was the failure of 
the Central Company to furnish, as a condition précèdent to receiving, 
the division orders, and the abstracts or other évidence of title to 
some of the lands, or exécute satisfactory indemnity as required by 
the supplementftl agreement' executed on January 6, 1911, and that 
complainant "stands ready and willing to pay the balance due and 
owing by it as soon as the proper division orders are filed and good 
title showings are made, or it is determined said défendant has good 
title to the oil aiid is entitled to payment, or, if necessary, it will de- 
posit the money in court or pay the same over to a receiver." As 
courts of equity may prescHbç terms ypon which temporary injunc- 
tions are granted the court below had the right to require, and as 
shown by thé record it did require,,' complainant to pay the moneys 
for which proper abstracts had been fiîed before the hearing, and it 
did pay the same. Upon thèse allégations, which the dèmurrer ad- 
mits to be true, the failure of complainant to pay the money was jus- 
tified, and not a breach of the contract, and is no reason for refusing 
any équitable relief it may otherwise be entitled to. 

[11] It is next contended that the contract in respect to which relief 
is sought extends over a period of 10 years, necessitating supervision 
for a long time in a matiner which a court of equity will not under- 
take. The leading cases on which appellees rely to sustain this prop- 
osition are Marble Co. v. Ripley, 10 Wall. 339, 19 L,. Ed. 955; Texas 
& Pacific R. R. Co. v. City of Marshall, 136 U. S. 393, 10 Sup. 
Ct. 846, 34 L. Ed. 385; Javierre v. Central Antragracia, 217 
U. S. 502, 30 Sup. Ct. 598, 54 L. Ed. 858; Berliner Gramaphone Co. 
V. Seaman, 110 Fed. 30, 49 C. C. A. 99; Shubert v. Woodward, 167 
Fed. 47, 92 C. C. A. 509; Lone Star Sait Co. v. T. S. L. Ry. Co.. 
99 Tex. 434, 90 S. W. 863, 3 L. R. A. (N. S.) 828 ; Edelen v. Samuels 
& Co., 126 Ky. 295, 103 S. W. 360, 31 Ky- Law Rep. 731. A care- 
ful examination of the facts and the opinions of the courts in thèse 
cases is necessary to deterttiine to what extent they are applicable to 
the facts in this cause as shown by the bill. 

In the Marble Company Case the contract, as stated by the court, 
required of the owners a perpétuai supply of marble and involved 
"skill, Personal labor and cultivated judgment." Upon thèse facts 
it was held : 

"If performance be decreed the case must remain In court forever, and the 
court to the end of time may be called upon to détermine, not only whether 
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the prescribea quantlty of marble bas been dellvered, but wbetber every block 
was from the rlgbt place, whether it was souadi wbetber it waa of suitabla 
size, or sbape, or proportions." 

The contract sought to be enforced in this case runs for 10 years 
only, and involves no "skill, personal labor, and cultivated judgment." 
What it does require is easily ascertainable, and, if carried out in 
good faith, ought not to give rise to any disputes requiring the inter- 
position of the court. During the time it was compHed with by ap- 
pellee no disputes arose, and there is no reason for anticipating any 
now if good faith will control the actions of both parties. That some 
différences may occur is true, but they are not likely to be of a nature 
requiring much considération. No one will question for a moment 
the duty of a court of equity specifically to enforce a lease of ground 
for a term of ten years or even a term of 99 years because the lessee 
is bound by certain covenants such as paying rents, taxes, and assess- 
ments, keeping the buildings in repair or erecting buildings accord- 
ing to certain spécifications, keeping the buildings insured and other 
conditions usually inserted in such contracts of lease, and which may 
give rise to as raany or more disputes than the contract in the case at 
bar. 

Texas Pacific Ry. Co. v. City of Marshall was in effect determined 
upon the ground that, under the circumstances of that case, the word 
"permanent" in the contract was complied with by the establishment 
of the terminus and the offices and shops contracted for and not men- 
tioned at the time of removing and abandoning them at a later day, 
and having kept them there for eight years, until the interests of the 
railway company and of the public demanded their removal to some 
more suitable place. Another reason assigned by the court for its 
judgment was that the city had a complète and adéquate remedy at 
law for damages which could be determined in one action. As to 
the supervision necessary, if spécifie performance were decreed, the 
opinion of the court shows clearly why a court could not undertake 
it in that case by saying: 

"If tbe court had rendered a decree restoring ail the offices and maehinery 
and appurtenances of tbe road which had been removed from Marshall to 
other places, It must necessârlly superintend the exécution of this decree. It 
must be making constant inquiry as to whether every one of the subjects of 
the contract which bas been removed bas been restored. It must conslder 
whether this bas been done perfectly or in good faith or only in an evasive 
manner. It must be liable to perpétuai calls In the future for like enforcement 
of tbe contract. and it assumes, in this way, an endless duty, inappropriate 
to the functions of the court which is as ill-calculated to do this as it is to 
supervise and enforce a contract for building a house or building a railroad, 
both of which hâve in this couiitry been deelared to be outside of its proper 
functlon, and not within its powers of spécifie performance." 

In the Javierre Case the decree of the ïower court was reversed 
upon two grounds, neither of which exists in this case. The court 
held that an action at law for damages would hâve granted ail the 
relief complainant was entitled to, and also that there was a want of 
mutualfty as no injunction could hâve been granted against the ap- 
pellee. 
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In the Gramaphone Case the parties, when they executed the con- 
tract, realized that it would probably give rise to many disputes, and 
therefore expressly provided for the appointment of a disinterested 
arbiter to settle any disputes regarding the interprétation of the con- 
tract. The meaning of the articles contracted for was doubtfui, and 
the contract itself undertook to define the phrase "gramaphone and 
gramaphone goods" as intended by the use of the words in the contract. 

The Shubert Case was decided mainly upon two grounds: First, 
that there was a want of mutuality; and, second, that the terms of 
the contract would necessarily entail upon the court through many 
years the supervision and direction of a continuons séries of acts, many 
of them requiring skill and cultivated judgment. As enumerated by 
the court, some of thèse were : 

"What bookings for a theater should be approved or disapproved; how 
many and what persons shonld be employed to operate the theater; how the 
Intricate détails of the theater should be conducted ; how Its opération should 
be advertised, and many other unforeseen Issues which the complicated per- 
formances contemplated canjiot fail to raise." 

But the court took occasion to say f urther : 

"It is conceded that a court of equlty has ample powsr to détermine ail 
thèse questions and to eonduct this business by its recelver, or mastor, and 
that It will sometimes enforce the performance of contracts where the per- 
formance in volves more intricate détails or longer periods of tlme where the 
other equlties of the complalnant in the case, or the public interest are con- 
trolling." 

In the Lone Star Sait Company Case the contract was one which 
made spécial provision for compensation in case of a breach, and it 
was held that spécifie performance should therefore not be decreed as 
there was a complète remedy at law. The court then proceeded : 

"While we hâve thought It proper to put the décision upon the construction 
of the contract, which is held to be the true one, we may say that the same 
resuit will follow either construction. The injunctlon to the défendant to 
deliver the freight as it accrues flnally settles nothing, amounting to nothing 
more than a command to carry out the contract, leavlng undetermined the 
particular acts to be done to constitute performance. In what quantities and 
at what interval of time is the tonnage to be furnished as it accrues? How 
is the defendant's action in executlng the order to be aflfected by the con- 
dition of plaintifC's business, exlsting at différent times, in respect to its readi- 
ness or unreadiness to recelve and promptly transport? How will the de- 
fendant at any given time be enabled to détermine how much of its outgoing 
freight must be delivered, as it accrues, to compensate for any deflciency in 
percentage of incoming freight received and carrled by plalntiff? Thèse and 
many other questions that mlght be presented expose the futility of the at- 
tempt to define in advance the course of eonduct the défendant must pursue 
in order to obey the mandate of the court. The truth is, the contract is of 
such a nature that, under any construction, the remedy of spécifie perform- 
ance cannot specifically be applied to it. What would constitute a violation 
of the decree could only be determined by future actions of the court in fur- 
ther proceedings to define its scope and meaning, and to enforce it." 

No such obstacles are to be surmounted in this case. Défendants 
contracted for ail the oil, not exceeding 540,000 barrels for any one 
month of 30 days. It had the pipe lines to carry that amount, and 
there was no question of any incoming freight. 

In Edelen v. Samuels & Co. the contract was of such a nature that. 
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îf specifically enforced, it would require the court's constant attention 
for a period of at least five years. As stated by the court : 

"In order to make the whisky contemplated by the terms of the Instrument 
before us, the court will be forced to purchase a large quantlty of grain and 
other material necessary to the distillation of the splrits to be delivered ; 
also to erect a bottling works, and be prepared to bottle the whisky after it 
is made." 

There are no such facts in this case. The court, in the same case, 
speaking of the distinction said to exist between contracts involving 
realty and that involving personal property, so far as the remedy of 
spécifie performance is concerned, said : 

"The rlght to a decree of spécifie performance of a contract Is based upon 
the équitable principle that the ordlnary common-law remedy of damages for 
a breaeh will not afford défendant an adéquate remedy from the injury aris- 
ing from the failure to carry out Its terms. It is true that generally mère 
damages will more uniformly be found to fall as an adéquate remedy in con- 
tracts relating to realty than those relating to personalty ; yet, where the spé- 
cifie enforcement of a contract concerning personalty is practicable, and the 
remedy sounding In damages Is found to be inadéquate, the chancelier would 
just as readily enter a decree for its spécifie performance as he would in a 
contract concerning real property. And, while the remedy of spécifie per- 
formance is generally spoken of as issuiug in the discrétion or grâce of the 
chancelier, this is more a form of expression than of actual définition of the 
rights of the injured party as to hls remedy by spécifie performance. In other 
words, whlle the charicellor has a discrétion, It is not an arbitrary but a 
légal discrétion." 

Many other cases are cited by the learned counsel for appellees to 
this point. Ail of them hâve been carefully examined, and are as dis- 
tinguishable upon the facts as those above cited. Some of them apply 
to construction contracts requiring skill and judgment. In others the 
parties can be compensated in an action at law ; while some, sustaining 
appellee's contention to some extent rely upon cases determined long 
ago, overlooking the fact that équitable remédies hâve steadily been 
expanded by the court to meet the increased complexities of modem 
business relations. The leading cases in the national courts sustaining 
the right of having spécifie performance decreed in cases of this nature, 
although it may necessarily resuit in the court retaining the cause to 
settle questions which may arise under the contract thereafter, are 
Joy v. St. Louis, 138 U. S. 1, 11 Sup. Ct. 243, 34 L. Ed. 843, affirming 
the décision of Judge, afterwards Mr. Justice Brewer, in Central Trust 
Co. v. Wabash, St. L. & P. Ry. Co. (C. C.) 29 Fed. 546; Union Pacific 
Railway Co. v. Chicago, etc., Ry. Co., 163 U. S. 564, 16 Sup. Ct. 1173, 
41 L. Éd. 265, affirming the décision of the Circuit Court of Appeals 
for this Circuit in 51 Fed. 309, 2 C. C. A. 174, which had affirmed Mr. 
Justice Brewer's décision in Chicago, R. I. & P. Ry. Co. v. Union Pac. 
Ry. Co. (C. C.) 47 Fed. 15. 

In the Joy Case Mr. Justice Blatchford, who delivered the unani- 
mous opinion of the court, in reply to a contention similar to that of 
the instant case, said: 

"In the présent case it is urged that the court will be called upon to dé- 
termine from time to time what are reasonable régulations to be made by the 
Wabash Company for the running of Its trains upon its tracks by the Colo- 
rado Company. But this is no more than a court of equlty is called upon to 
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do whenever It takea charge of the runnlpg of a railroad by me^na of a re- 
celver. ïrfësp^çtlve of this, the decree îs Complète in Itself and disposes of 
the confroversy ; sind It is iiot unusual for a court of equity to tàke supple- 
mental proceediigs to carry out Its decree and make it efifective under altered 
circumstances." 

In Union Pacific Railway Co. v. Chicago, etc., Ry. Co., where the 
contract sought to be enforced was for 999 years, Mr. Chief Justice 
Fuller, speaking for the court sustaining a decree for spécifie perform- 
ance, said: 

"But It Is objected that equity wlll not decree spécifie performance of a 
cotifract requlring continuons action invblving skilï, Judgment, and technieal 
knowledge, nor enforce agreements to arbitrate, and that this case occupies 
this attitude. We do not think so. The decree is complète in itself, Is self^ 
operating, and self-executing ; and the provision for référées In certain con- 
tingencies is a mère matter of détail, and not of the essence of the contract. 
It niust not be forgotten that In the Increasing complexltles of modem busi- 
ness relations équitable remédies hâve necessarily and steadily been expanded, 
and no inflexible rule has been permitted to clrcumscribe them. As has been 
well ; said, equity has contrived Its remédies, 'so that they shall correspond 
both to the prlmary right of the Injured party, and to the wrong by whlch 
that right has been vlolated,' and 'has always preserved the éléments of flexi- 
bility and expansiveness, so that new ones may be tnvented, or old ones modi- 
fied, in order to meet the requirements of every case, and to satlsfy the needs 
of a progressive social condition in whlch new prlmary rights and duties are 
constantly arising and new kinds of wrong are constantly committed.' Pom- 
eroy, Eq. Jur. § 111." 

Judge Brewer, in his opinion in the Circuit Court in Central Trust 
Company v. Wabash, etc.j R. R. Co., said on that subject: 

"It Is true that such a decree eannot be executed by the performance of a 
single act. It is continuous in its opération. It requires the constant exercise 
of judgment and sklll by the offlcers of the corporation défendant ; and there- 
fore, in a qualifled sensé, It may be true that the case never is ended, bu.b 
remains a permanent case ih the court, performance of whose decree may be 
the subject of repeated Inquiry by proceedinga in the nature of contempt. 
It Is also true that In the changing conditions of business the détails of the 
use may requlre change. The tlme may corne when the respondents' business 
may demand the entlre use of Its tracks and the Intervener's righta whoUy 
cease. But other decrees arcsubject to modification and change, as in decrees 
for allmony. The courts are not infrequently called upon to modlfy them by 
reason of the changed condition of the parties thereto. So, when a decree 
passes in a case of this kind, it remains as a permanent détermination of the 
respective rights of the parties, subject only to the further right of either 
party to apply for a modification upon any changed condition of afïairs ; and, 
so far as any matter of supervision of the Personal skill and judgment of the 
oflicers of the respondent corporation, the contract, In terms, provides that 
the régulations of the runnlng of trains shall be subject to the control of the 
officors of the respondent. Whlle I concède that there is force in the objec- 
tion that this must remaln, in a qualified sensé, a contlnuing case In the 
courts, with a constant duty of supervising the acts of the respondent, yet it 
seems to me that, where there is a right, there must be a remedy, and that 
the mère machinery of court procédure is flexible enough to adapt itself to 
the necessity of protecting a right. Olearly a mère action for damages would 
be a grossly Inadéquate remedy." 29 Fed. 558. 

In the Rock Island Case the same learned justice said: 

'"'I know to one who is only familiar with the narrow limits and the strict 
Unes within and along. which courts of law proceed the act of a court of 
equity in taking possession of a contract runnlng for 999 years, and decree- 
Ing its spécifie performance through ail those years seems a strauge exercise 
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of power ; but I believe most thoroughly that the powers of a court of equlty 
are as vast and Its process and procédure as elastic as ail the changing' 
emergencies of increasingly complex business relations and the protection of 
rights can demand." 47 Fed. 26. 

While it is true, as contended by counsel for appellees, that thèse 
cases relate to contracta between railroads and therefore might hâve 
been sustained upon the ground of the interests of the public, there 
are other cases in no wise afifectedl by public exigency, especially where 
violations of the decree could only occur infrequently and each viola- 
tion would be a single complète act. Franklin Telegraph Co. v. Harri- 
son, 145 U. S. 459, 12 Sup. Ct. 900, 36 L. Ed. 776; Hackett v. Hackett, 
67 N. H. 424, 40 Atl. 434; Chubb v. Peckham, 13 N. J. Eq. 207; 
Livesley v. Johnston, 45 Or. 30, 76 Pac. 13, 746, 65 L. R. A. 783, 
106 Am. St. Rep. 647 ; St. Régis Paper Co. v. Santa Clara Lumber Ce, 
173 N. Y. 149, 65 N. E. 967. 

Prof. Pomeroy, the éditer of the last édition of Pomeroy's Equity 
Jurisprudence, in his article on the subject of spécifie performance, 
published in the Encyclopedia of Law & Procédure, after discussing 
this subject and referring to the authorities, says: 

"But in a remarkable séries of cases, beginning with the year 1890, eon- 
tracts involvlng the opération of railroads, often of the utmost eomplexity 
and extendlng over a long term of years, or perpétuai, hâve been enforeed spe- 
ciflcally. In the leading case of the séries a controUing reason for the déci- 
sion was that the interests of the gênerai publie would hâve been injuriously 
affected by a f allure to make the decree ; but this reason appears to hâve 
dropped out of sight in the cases foUowing this précèdent" — citing numerous 
cases snstaining this last proposition. 36 Cyc. 087. 

[12] As counsel for appellees, neither in their exhaustive brief nor 
extended oral argument, contended that the contract is unenforceable 
in a court of equity upon the groundi that the court cannot efficiently 
compel appellant to perform its obligations under the contract, this 
claim must be treated as abandoned, and therefore will be disregarded. 
Crawford v. Heysinger, 123 U. S. 589, 8 Sup. Ct. 399, 31 L. Ed. 269; 
Home Benefit Association v. Sargent, 142 U. S. 691, 12 Sup. Ct. 332, 
35 L. Ed. 1160; Repauno Chemical Company v. Victor Hardware Co., 
101 Fed. 948, 42 C. C. A. 106. 

[13] Is appellant's position so unconscionable that a court of equity 
should withhold the relief? That spécifie performance is not a matter 
of right, but one of discrétion in the court, and that it will not be de- 
creed when the contract is unfair, one-sided, or unconscionable, nor 
when the granting of the decree will be harsh and oppressive, is un- 
doubtedly true, and requires no citation of authorities to sustain it. 
But, on the other hand, the discrétion of the court does not mean, in 
the language of Judge Sanborn, speaking for this court in Shubert v. 
Woodward, supra: 

"In its arbitrary, whimsical will, but in the sound, judicial discrétion, in- 
formed and directed by the established principles, rules, and practices of eq- 
uity jurisprudence. Hennessey v. Woolworth, 128 U. S. 438, 9 Sup. Ct. 109, 
32 L, Ed. 500. Nor are thèse principles and rules and this praetice hard, 
fast, or wlthout exception. They are rather advlsory than mandatory, and 
the application of the rules and of the exceptions to each particular case as 
it arises is still intrusted to the conscience of the chancelier, for thèse prin- 
ciples and rules and this praetice serve to inform the intellect and to en- 
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Ugfiten the conscience and by them the judlcial discrétion of the court must 
be gulded." 

Applying thèse ruies to the facts in this case, the question is, In 
what respect is the contract unconscionable, and will a decree work a 
great hardship and injustice, unforeseen when the contract was made? 
It is argued: 

"That the agreement to pay appellant the monthly toll of $70,000 in con- 
sidération of the construction of a pipe line and related facilities by the ap- 
pellant, for carrylng the oil produced by the Central Company, on the repré- 
sentations made and the mistaken belief engendered by the appellant that to 
supply thèse transportation facilities it would incur an expense of $3,000,000, 
whereas the bill of complalnt admits that the total amount expended was but 
$700,000." 

But there is net a line or word in the bill nor the contract warrant- 
ing this statement. Ail the contract contains on that subject is found 
in paragraph 6b, and is as follows : 

"The Central Company shall be charged and shall pay to the Texas Com- 
pany for each month of the llfe of this contract the sum of $70,000." 

And the bill charges that this was to pay the cost of transportation 
from the oil fields to Miller's Switch Station south of Dallas, Texas, 
on the Houston & Central Railroad. The demurrer admits the truth 
of thèse allégations. What, il anything, is unconscionable in this 
charge, counsel for appellees hâve failed to explain, nor can we find 
anything in the record which would justify us in so finding. From 
the terms of the contract it appears that appellees at that time expected 
to produce at least 540,000 barrels every month, for otherwise why 
should the contract provide that appellant "shall not be required to 
receive more than 20,000 barrels in any one day nor more than 540,000 
barrels in any one month of thirty days and on the same basis as to 
other months?" 

Had the Central Company tendered the quantity the Texas Com- 
pany was bound to receive and pay for, the charge for the transpor- 
tation to Miller's Switch would hâve been not quite 13 cents per barrel. 
That this is not an exorbitant charge is shown by the fact that para- 
graph 4 of the contract provides that for ail dieliveries made at Hous- 
ton or Humble, Tex., the appellant shall pay an additional allowance 
of 12^ cents per barrel. If the parties considered 12% cents per 
barrel a fair rémunération for transporting the oil from Miller's Switch 
to Houston or Humble, the court would not be justified in finding that 
13 cents per barrel from Bartlesville, Okl., to Miller's Switch, Tex., 
would be so unreasonable that it should be treated as unconscionable. 
But, even if the charge of 13 cents a barrel is a higher charge than is 
usually made for like services, the excess is balanced by the obligation 
•of the Texas Company to pay for the oil a higher price than the pre- 
vailing market at that time required. True, if the production greatly 
diminishes, the price for the transportation rises, and it becomes a hard 
contract for the Central Company, but, if the production increases and 
the price of oil decreases, it will be a hard contract for appellant, as 
the contract provides for no réduction of the price to be paid by the 
'Texas Company in such case, while it does make provision for a higher 
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prîce in case there is a rise in the market value of the oil. Ail contracts 
to be performed in the future are subject to market fluctuations, con- 
tracts for the sale of realty as much as any other. But no case can be 
found where a court of equity has refused to decree spécifie perform- 
ance of a contract for the sale of real estate upon the ground that after 
the contract was made the value of the property had greatly increasedl. 
lîad they seen proper, the parties could hâve guarded against such a 
contingency by providing for it in the contract. As held in Marble 
Company v. Ripley, supra : 

"Nor is It any reason for rescincling tlie contract that It has become more 
burdensome In Its opération upon the complainants than was anticipated." 

And further on the court said : 

"It is not unconscionable because Ripley obtalns a larger profit from It 
than was at flrst expected, or because the other party obtaineà less. Those 
were contlngencles, the posslbllities of which might bave been foreseen. It 
could not hâve escaped the thought of the contracting parties that the ex- 
pense of quarrylng might possibly increase, and that the expense of sawing 
and preparing for market might elther increase or dlminish in the progress 
of time. Of that they took thelr chances. Besides, it is by no means clear 
that a court of equity wlll refuse to decree the spécifie performance of a con- 
tract, fair when It was made, but which has become a hard one by the force 
of subséquent clrcumstances or changing events." 

Other authorities to the same effect are Franklin Telegraph Co. v. 
Harrison, supra; Bradley v. Heyward (C. C.) 164 Fed. 107, affirmed 
179 Fed. 325, 102 C. C. A. 509; Schmidtz v. Louisville & N. R. R. 
Ce, 101 Ky. 441, 41 S. W. 1015, 19 Ky. Law Rep. 666, 38 L. R. A. 
809; Southern Ry. Co. v. Franklin & P. Ry. Co., 96 Va. 693, 32 S. E. 
485, 44L. R. A. 297._ 

The cost of the pipe Unes and other facilities constructed by the 
Texas Company is a matter which, so far as the Central Company is 
concerned, is immaterial. What the Central Company was interested 
in, and what induced it to make the contract, was the opportunity to 
reach compétitive markets for its oils, and thus avoid being compelled 
to sell ail its products to the Prairie Oil & Gas Company without com- 
pétition, that being the only company whose pipe Unes, at that time, 
reached its fields. The appellant has fully complied with its part of 
the contract. It has built the pipe lines to the Central Company's oil 
fields, established adéquate gathering stations and related facilities 
which enable it to perform ail its obligations under the contract, and 
has been ever since, and is now, able to handle ail the oil the Central 
Company may tender under the contract. No damage then can possi- 
bly resuit to the Central Company by reason of the fact that the Texas 
Company was able to construct thèse facilities at a less cost than was 
anticipated. The Central Company would not be benefited if the cost 
of furnishing thèse facilities had been four or ten times'as much as it 
really was, and the converse is equally true. We can see nothing un- 
conscionable or inéquitable in this. There would be just as much merit 
in the contention that one who has contracted for the érection of a 
building or the construction of a railroad has the right to refuse to 
carry out his contract and pay for the same because the contracter was 
able to perform the contract at a much less cost than was anticipated 
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and therefore made a làrger profit. In Franklin Telegraph Co. v. Har- 
rison, supra, Mr. Justice Harlan, delivering the opinion of the court, 
after reviewing numerôus authorities on that subject, said : 

"In vlew of thèse prlnclples, whieh we thlnk are founded on wlsdom, we 
are of opinion that the fact that the appellants could, at the commencement 
of this suit, or slnce,, sell at an Increased prlce the privilège for whlch the ap- 
pelles pald by rellnquishlng a valuable con tract and advanclng a large sum 
of money, and whlch privilège they now enjoy for the stipulated prlce of 
$600 per ànnum, Is not sufacient to justlfy the court in withholdlng the re- 
lief asked." 

[14] Did the court err in refusing the temporary injunction? Sec- 
tion 7 of the act of March 3, 1891, as amended by the acts of February 
18, 1895, June 6, 1900, and April 14, 1906 (34 Stat. 116), in force at 
the time this appeal was granted, did not provide for an appeal from 
an interlocutory order or decree dissolving or refusing to grant a tem- 
porary injunction, or refusing to appoint a receiver, and this court 
would therefore be without jurisdiction to review such an interlocutory 
decree if an appeal had been tàken from that alone. But, as this is an 
appeal from a final decree dismissing the bill, it brings the whole case 
hère, iricluding ail interlocutory orders made during the progress of the 
case. Central Trust Co. v. Seasongood, 130 U. S. 482, 9 Sup. Ct 
575, 32 L. Ed. 985; Bailey v. Williford, 131 Fed. 242, 66 C. C. A. 
229. As, in oùr opinion, complainant, upon the face of the bill, is en- 
titledl to a decree of spécifie performance, it was the duty of the court 
to grànt the injunction as prayed. 

[15] An injunction against the breach of a contract is to a great ex- 
tent a négative decree of spécifie performance. And, even if for suifi- 
cient reasons spécifie performance may be refused, the modem rule is 
that ah injunction must be granted if the equities justify it. Leading 
English cases on this subject are Donnell v. Bennett, Law Reports, 22 
Ch. Div. 835, decided in 1883 by Mr. Justice Fry, the author of Fry 
on Spécifie Performance, and Met. El. Supply Co. v. Ginder, 2 Ch. 
Div. 799, and this rule of granting an injunction, although spécifie per- 
formance may be denied, has been followed by the American courts 
generally. It is most frequently exercised in contracts for personal 
services which cannot be enforced by spécifie performance. A valu- 
able collation of the American authorities on this subject is found in 
the note to Harrison v. Glucose Sugar Refining Co., 116 Fed. 304, 53 
C. C. A. 492, 58 L. R. A. 915. Other cases in point are Western 
Union Tel. Co. v. Union Pacific Ry. Co. (C. C.) 3 Fed. 423 ; Chicago 
& Alton Ry. Co. v. N. Y. L. E. & W. R. R. Co. (C. C.} 24 Fed. 516,- 
Alpers V. San Francisco (C. C.) 32 Fed. 503; Brush-Swan Co. v. 
Brush El. Co. (C. C.) 41 Fed. 163 ; Colgate v. James T. White & Co. 
(C. C.) 180 Fed. 882; Standard Fashion Co. v. Siegel-Cooper Ce, 
157 N. Y, 60; 51 N. E. 408, 43 L. R. A. 854, 68 Am. St. Rep. 749; 
Dwight V. Hamilton, 113 Mass. 175; American Electric Works v. 
Varley, etc., Co., 26 R. I. 295, 58 Atl. 977. 

In Singer Sewing Machine Co. v. Union, etc., Co., Holmes, 253, 
Fed. Cas. No. 12,904, Judge Lowell held: 

"If the case Is one In whlch the négative remedy of Injunction woiild do 
substantlal justice between the parties by obilgatlug the defeuUunt either to 
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carry out hls contraet or lose ail benefit of tlie breach, and the remedy at law 
Is inadéquate, and there is no reason or poliey agalnst it, the court will in- 
terfère to restrain conduet which is eontrary to the contraet, although it may 
be unable to enforce a spécifie performance of it." 

But it is earnestly contended that whereas in fact only $900,000 has 
been expended by the Texas Company in the cost of the construction 
of the pipe line and the other f acilities necessary to be provided by the 
Texas Company, the afïidavits, read on behalf of the appellees at the 
hearing of the motion for the temporary injunction, estabUshed the 
fact that the monthly payment of $70,000 assumed by the Central Com- 
pany was based solely on the estimate that the cost of the construction 
would amount to $3,000,000, on which sum 28 per cent, per annum 
was to be allowed. As ail of the negotiations were conducted prior to 
the exécution of the contraet, that évidence was clearly inadmissible, 
as its tendency was to vary the written contraet, which the law con- 
clusively présumes includes the final agreement, reached when the 
minds of the parties had finally met. That a court of equity will per- 
mit the introduction of paroi évidence for the purpose of correcting 
mistakes in written instruments, or contracts obtained by fraud, either 
by reforming the instrument or if necessary rescinding it, or refusing 
a spécifie enforcement, if such an issue is raised by the pleadings, is 
no doubt true. But there is no such issue in this case, nor any évidence 
to establish the fact that there was a mistake as to the amount to be 
paid. In fact, the contraet itself négatives it. 

Newton v. Wooley (C. C.) 105 Fed. 541, decided by the writer of this 
opinion, is among the cases relied upon by counsel for appellees, but 
an examination of the facts in that case will show how inapplicable 
it is to the issues in the case at bar. That case was determined upon 
proofs taken in the usual course of equity procédure, after the issues 
hadl been made up. The answer of the défendant expressly charged 
that the contraet sought to be specifically enforced did not contain ail 
the terms of agreement between the parties, but that the agreement 
on which the minds of the parties had met required the complainanj 
to procure parties who would sell to défendant on crédit, in addition to 
the roUing stock mentioned in the contraet, the rails, bolts, and spikes 
for the construction of the railroad, and, if crédit could not be ob- 
tained, the funds necessary to purchase them for cash would be fur- 
nished; that thèse provisions, except as to the rolling stock, which 
défendant could himself procure on crédit, were omitted from the con- 
traet by the mistake of the scrivener who prepared it, and was not 
noticed by either of the parties until shortly before the institution of 
the suit; that complainant was unable to secure the rails, bolts, and 
spikes, and did not furnish the money necessary to purchase them. 
Although there was some confiict in the testimony on that point, the 
court found those issues in favor of the défendant, and also f ound as 
a fact that this omission in the contraet was by the mistake of the 
stenographer who wrote it, and that the contraet was signed by the 
parties in the absence of the attorney who had prepared and dictated 
it as the attorney for both parties, and without having been read over 
by him or the parties, both of them being under the impression at the 
time that the contraet contained ail the stipulations agreed upon. 
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In the instant case no such contention is made by any plea of appel- 
lees, nor do the affidavits establish such a staté of factS, or a mistaken 
mutual assumption of an existing fact. The most that can be said to 
be established by the affidavits is that there was a mistaken assumption 
as to a matter to be performèd in the future. Such mistakes will not 
justify reformation, rescission, or déniai of spécifie performance. 
Chicago, etc., Ry. Co. v. Wilcox, 116 Fed. 913, 54 C. C. A. 147; Far- 
wdï V. Colonial Trust Co.,.147 Fed. 480, 78 C. C. A. 22. The nego- 
tiations between the parties were conducted for a considérable length 
of time, and many changes in the propositions and cpunter proposi- 
tions were made before the final agreement was reached No doubt, 
for the purpose of avoiding such controversies as this, the parties 
inserted the f ollowing provision in the contract : 

"(13) It is mutually acknowledged and agreed that this agreement shall be 
deemed to bave superseded and shall take the place of every and any other 
Instrument purporting to be an agreement between the parties heretofore en- 
tered into, or slgned or delivered or purporting to hâve been slgned or de- 
livered upon behalf of said parties or elther of them." 

To review critically ail the citations in the elaborate briefs of coun- 
sel would unnecessarily prolong this opinion, lengthy now, and serve 
no useful purpose, as a careful examination of them discloses that they 
are distinguishable upon the issues as well as the facts, and therefore 
inapplicable to the case at bar. 

It may be that after the issues are made up and the proofs in com- 
plainant will not be entitled to a decree of spécifie performance upon 
the final hearing, but upon the allégations of the bill, and a careful 
examination of the affidavits submitted to the court below on the hear- 
ing of the application for the temporary injunction, we are of the opin- 
ion that the equities in this case are so imperative, the remedy at law 
so inadéquate, that a court of equity should exercise its power and 
grant relief to complainant. The temporary injunction as prayed in 
the bill should be granted, and, if necessary, a receiver of the property 
appointed. 

The decree of the court below is reversed, with directions to grant 
a temporary injunction, and proceed in conformity with this opinion. 



tJNÏTBD STATES v. BARBER LUMBER CO. et aL 

(Circuit Court of Appeals, Ninth Circuit. February 19, 1912.) 

No. 1,883. 

1. Public Lands (8 138*) — Canoellation of Patents for Feattd— Bona 

FiDE PUECHASKR. 

A person desiring to purchase a large tract of timber lands of the 
United States, whlch are subject to entry under Timber and Stone Act 
June 3, 1878, c. 151, 20 Stat. 89 (U. S. Comp. St. 1901, p. 1545), may law- 
fully express such désire to another and contract with him to purchase 
the lands and advance money to enable the seller to acquire them from 
the entrymen; and he is not bound to inqulre Into the method by which 
such seller aequires title, nor chargeable with any fraud therein, which 

*For other cases see same topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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would render the patents subject to caneellation, of whlch he has no 
actual knowledge. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. § 368; Dec. 
Dlg. i 138.*] 
8, Public Lands (§ 120*) — Suit toe Cancellation of Patents— SuFFiciENor 
OF Evidence. 

To warrant the cancellation of a patent for land issued by tbe United 
States for fraud, the évidence must be clear, unequlvocal, and convincing, 
and It cannot be done on a bare prépondérance of évidence whieh leaves 
the issue In doubt. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. i§ 332-335 ; 
Dec. Dig. § 120.*] 

3. Public Lands (§ 120*) — Suit foe Cancellation of Patents — Sufficiency 
OF Evidence. 

Evidence consldered, and held Insufflcient to prove the allégations of 
the bill in a suit by the government to cancel patents to lands on the 
ground that title was acqulred by fraud in which défendant, which was 
a subséquent purchaser, participated. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. § 120.* 

Bona fide purchasers of public lands, see note to United States v. Dé- 
troit Timber & Lumber Co., 67 C. C. A. 13.] 

Appeal from the Circuit Court of the United States for the Central 
Division of the District of Idaho. 

Suit in equity by the United States against the Barber Lumber 
Company, James T. Barber, Sumner G. Moon, William Sweet, John 
Kinkaid, Louis M. Pritchard, Patrick H. Downs, Albert E. Palmer, 
and Horace S. Rand. Decree dismissing the bill (172 Fed. 948), and 
complainant appeals. AfiSrmed. , 

The bill in this case alleged that the appellee, the Barber Lumber Company, 
and others, intending to defraud the United States, comblning, confederatlng, 
and agreeing together and vrlth BVank Steunenberg, since deceased, John 
I. Wells, and others, devised a plan vrhereby by fraud, perjury, and suborna- 
tion of perjury and other unlawful methods they mlght unlawfuUy and fraud- 
ulently procure for themselves large quantities of public lands of the .United 
States; that this was to be done by procuring persons to avail themselves 
of the provisions of the timber and stone act, by fliing the written statements 
required by said act, and doing the other things necessary to obtain title, un- 
der an agjreement with the appellee and otliers by whlch the appellee was to 
purchase the lands deserlbed in the respective statements as soon as the 
applicants should bave secured title thereto ; that In some cases the unlaw- 
ful means conslsted in procuring persons to enter land under said act uuder 
an agreement with the appellee and its co-consplrators, by which the latter 
were to furnish and supply to the applicants the money necessary to pay ail 
expenses in connection with the filing upon and procuring title to the lands, 
Including the sums necessary to pay for the lands; and that thereupon the 
applicants were to deed'thelr lands to the appellee or to others in their behalf. 
The blU charges that pursuant to that agreement and conspiracy, and to effect 
its object, those engaged therein fraudulently and corruptly induced the ap- 
plicants named in the bill, 210 in number, to apply for land under said act 
and to subscribe to the written statements required thereby, and to state 
therein that the applicants did net apply to purchase the lands for spécula- 
tion, but in good faith, and to appropriate it to their own exclusive use and 
beneflt, and that they had not dlrectly or indirectly made any agreement or 
contract in any way or mauuer with any person by which the title to be ac- 
quired should Inure in whole or in part to the benefit of any person except 
the applicants; that thereafter, in pursuance of the unlawful agreement, and 

•For other cases see same topic & § numbee In Dec. & Am. DIga. 1907 to date, & Rep'r Indexes 
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to effectuate Its object, thé appellee procured the entrymen to go to the land 
office and answer the questions promulgated by the General Land Office, pur- 
suant to the authority vested In It by the tlmber and stone aet ; and that each 
of said persons, in reply to ti* questions, deposed that he had not sold or 
transferred hls clalm to the land for whlch he made application, that he had 
not dlreetly or Indireetly made any agreement wlth any pèrson by vvhich the 
tltle he mlght acqulre (rom the government should Inure In whole or in part 
to any person but hlmself, but that the ehtry was ïna,de in good falth and 
for hls pwn exclusive use and benefit, and that he paidout of hls own Indlvldu- 
al funds ail hls expenses connected therewith, and that he expected to pay for 
the land wlth hls own money. The blll further alleged that the statements 
made by each of the 210 entrymen, both at thé time of making thelr original 
flling and at the time of making thelr final proof, were false and were tnown 
to be false by the entrymen and by the appellee and its co-eonspirators, and 
that In truth and in fact divers of the appUcants had been supplled and fur- 
nlshed wlth money wlth whlch to pay for said land and the fées and ex- 
penses Incident to obtaining tltle thereto by the appellee and its co-consplr- 
ators, and that the title to said lands was so obtalned by each of the ap- 
pllcants wlth the understanding that the same should be conveyed at the 
request of the appellee as soon as tltle was obtalned (rom the United States. 
The hill further alleged that the land was so conveyed, and it set up the de- 
scription of the lands whlch had been fraudulently procured, wlth the names 
of the persons to whom patents therefor were issued. 

The answer put in issue the charge of eonsplracy to do unlawful acts on 
the part ofthe appellee and the other défendants in the suit. The case was 
tried upon the Issues, and a vast amount of testimony was taken. The Cir- 
cuit Court held that the allégations of the bill were not sustalned' by the évi- 
dence and that the blU should be dlsmlssed. From that decrèe the présent 
appeal Is taken. 

The lands embraced in the suit eonslst of three différent groups whlch were 
purchaséd by the appellee at différent dates. They are known in the pro- 
ceedlngs în Ihe court below as: (1) Boise basln lands, comprising townshlps 
6, 7, and 8 in ranges 4, 5, and 6 ; (2) Crooked river lands, conslstlng of town- 
ships 6 and 7 in ranges 7 and 8; and (3) Slx-Four lands, consistiug of lands 
In township 6 in range 4. The Boise basln lands were opened to entry at 
différent dates between August 1, 1874, and August 9, 1897. The Crooked river 
lands were opened to entry in March and April, 1897, and the Slx-Four lands 
were opened to entry on September 14, 1903. On August 17, 1901, one Rulck 
and others organized a rallway company whlch flled a plat of a survey of a 
railroad intp the Boise basln. Soon thereafter Paris & Manning, loeators 
of tlmber lands, resldlng In Mlnneapolls, located on Boise basln lands Patrick 
H. Downs, Henry Snow, and two women of Mlnneapolls, and they made ini- 
tial entrles of those lands. And In September, 1901, John I. Wells, a miner, 
located Jennie E3. Wells, hls wlfe, Albert Nugent, Arthur Anderson, Harvey 
Wells, hls brother, James T. Bail, and Abel Edward Hunter on Boise basln 
lands, for whlch he recelved location fées from each. Those entrles were sub- 
sequently canceled by the land office. .About October 1, 1901, Wells and 
Downs formed a partnershlp in the location business; Wells going to Boise 
to solicit applicants, and Downs remalnlng on the lands to guide entrymen 
thereto. During August, September, October, November, and December, 1901, 
and January 1, 1902, 49 locations were made in the bîtsln by Wells & Downs. 
Before any fllings had been made in the Boise basln, a gênerai order had been 
issued on July 13, 1901, by the Commlasioner of the General Land Office, sus- 
pending action on ail tlmber and stone entrles in Idaho, and requlring ail 
fillng and final proof papers to be sent to Washington for approval before 
the issuancé of final receipts so that upon making final proof on thèse entrles 
no final recelpt was issued, but temporary receipts for the purchase price 
Were glven. Thls fact and the gênerai public discussion of land frauds about 
that time caused some of the entrymen to default upon thelr payments or to 
faïl to prove up. To meet that situation, Wells made an arrangement with 
one William Sweet on December 25, 1901, whereby the latter was to furnlsh 
Wells with money to loan to such of the entrymen who had filed as were 
unable or unwllling to pay for thelr lands. Carrying out that arrangement, 
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Sweet did furnish Wells, and Wells loaned to the entrymen money aggregatlng 
about $12,000 for final payments, as security for whlch he took the temporary 
receipts issued by the Land Office. 

About January 1, 1902, Wells employed John P. Klnkaid to purchase thèse 
elai'nis for him and furnished him money for that purpose. Kinkaid, who was 
an attomey, advised him that he could not safely buy on the temporary re- 
ceipts. About February 10, 1902, Sweet formed a partnership with Gov. Steu- 
nenberg, to buy lands. About Aprll 1, 1902, Klnkaid retumed to Sweet ail 
the money that had been furnished hlra for the purpose of purchaslng land. 
Steunenberg, soon after maklng hls partnership wlth Sweet, looked about 
for flnanclal assistance and proeured $15,000 from A. B. Campbell, of Spokane. 
Campbell about that time met A. E. Palmer of Spokane who had been em- 
ployed by the North Western Lumber Company of Eau Claire, Wls., a Com- 
pany in whlch Barber and Moon were actively Interested, and who had been 
requested by the latter to report to them any good lumber proposition he 
might hear of in the West. Campbell told Palmer of Steunenberg's proposi- 
tion and ofCered to tum it over to him, handlng him at the same tlme Steunen- 
berg's report on the timber. On February 21, 1902, Palmer sent this written 
report of Steunenberg's to Mr. Barber at Eau Claire, and the next day he 
wrote him that $30,000 worth of timber had already been bought by Steunen- 
berg. Barber directed Palmer to hâve Steunenberg go to Eau Claire at his 
expense. On March 6, 1902, Steunenberg arrived at Eau Claire, and he rep- 
resented to Barber that he and Mr. Sweet had already bouj;ht 6,400 acres 
of land for whlch they had final receipts, and that they would get deeds) 
when patent issued ; that they had kept back a part of the purchase priée 
until the patents should issue ; that many timber and stone entries had been 
made on whlch final receipts had not issued, but that he belleved he could 
purchase sald lands at a price not to exceed $5 per acre when they were on 
the market; that enough more land could be proeured by the use of scrip to 
make a total of 25,000 acres; that Sweet could not furnish enough money 
to carry out the scheme, but was willing to sell out. An agreement waa 
thereupon made by whlch Sweet's Interests were to be transferred to Barber 
and Moon, provlded Palmer, after investigation, found Steunenberg's repré- 
sentations to be correct. A contract was drawn up, of date March 12, 1902, 
was signed by Barber and Moon on that date, and was sent to Palmer with 
instructions to bave Steunenberg slgn it if he (Palmer) found things as repre- 
sented. On April 2, 1902, Palmer reported adversely to the proposition on 
account of the inaccessibility of the Boise basin timber and recommended buy- 
ing on the Payette river. Moon wired in reply that if the requisite amount 
of timber of proper kind could be had In the basin they preferred that to the 
Payette river timber. Palmer replied that he could close the deal provided it 
was understood that no patents had been issued, and that the title to the basin 
lands rested upon receipts. Moon telegraphed Palmer to close the deal if he 
considered the title good and everything seeined straight. On April 10, 1902, 
Palmer closed the deal and drew his own eliecks for about $40,000 to Sweet 
and Steunenberg, and drew on Barber and Moon for that amount. There- 
upon the contract bearing date March 12. 1902, was signed by Steunenberg. 

The purport of the agreement is as follows: First, there is recited the fact 
that there are in the Boise basin many thousands of acres of timber lands 
upoii whlch is standing and growing pine and fir timber which wlll average 
at least 10,000 feet of board measure to the acre, which lands are so sltuate 
that the timber thereon may be practically handled and with great profit in 
logging and manufacturing the same into lumber, and that the title to sald 
lands may be obtalned within the next six months at a price not exceeding 
$5.50 an acre. Second, that Steunenberg, the party of the first part thereto, 
and one Sweet, are engagea in the enterprise and venture of exploring said 
lands and obtaining title thereto, and that they havef perf ected the title to cer- 
tain of said lands, and bave invested therein a large sum of money, approxi- 
mately $22,000; that Steunenberg and Sweet are willing that Sweet should 
transfer ail of his right, title, and interest in and to the enterprise and in 
the lands so by him acquired therein elther separately or jointly with Steunen- 
berg to Barber and Moon, parties of the second part, for the amount actually 
invested, together with a profit of 50 per cent, thereon. Third, In the event 
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that Barber and Moon accept such proposition and pay Sweet the money so 
Invested by hlm and 50 per cent. In addition, that Steunenberg can and will 
acqulire by good and perfect tltle, and bave vested In Barber and Moon withln 
six months from tbe date of the contract, 25,000 acres of laud, wlth at least 
200,000,000 feet, board measure, of merchantable pine and flr tlmber, for a 
priée not to exceed $140,000. Steunenberg furtber agreed Immediately to sé- 
lect and locate sald lands and to cause good, perfect, and Indefeaslble tltleg 
tbereto to be vested In Barber and Moon, and that withln six months he would 
vest in them good tltle to at least 25,000 acres at a prlce that should not es- 
ceed $6.50 an acre. Steunenberg further covenanted and agreed that the tltle 
to ail lands acqulred under the agreement should be good, perfect, and In- 
defeaslble "where such tltle Is or may be derived or obtalned from any person 
or source other than that acqulred by or through the location of government 
scrlp." And It was further agreed tbat when such title was obtalned a cor- 
poration should be formed to take over sald lands, one-quarter of the stocb 
whereof was to be Issued for the beneflt of Steunenberg but to be held as 
collatéral securlty by Barber and Moon for money advanced under the agree- 
ment. There are other provisions of the agreement not necessary to be set 
forth. 

Àt the date when the contract was executed, 74 applications had been made 
of the 92 basln entrles involved In thls suit, and 50 had gone to final proof. 
Of the 18 basln entrles made after that date, 9 were cases In whlch the entry- 
man pald bis own location expenses and pald the government for the land 
without borrowing any portion of the funds necessary therefor, and each en- 
tryman testified that he had not at any time any agreement, express or im- 
plied, whereby any other person had any interest In or lien on the land. 
As to tbe other 9, there Is no testlmony to impugn the good faith of the entry- 
men. At the tlme when the contract was executed, no flllngs had been made 
In the Crooked river tract, and the Six-Four lands were not yet open to entry. 
On June 6, 1902, the gênerai suspension order was so far vacated that the 
local land offices were directed to issue final recelpts and certiflcates on ail 
suspended entrles which were not then under Investigation by spécial agents, 
and final receipts were issued on the 50 suspended entrles of the lands In the 
Boise basln. Thereafter Gov. Steunenberg entered Into a contract wlth lïln- 
kald, whereby the latter was to be pald $800 for each deed and final recelpt 
which he might procure, embraclng tlmber lands, and upon dellvery of such 
deeds and final receipts by Klnkald, Steunenberg paid him therefor, and 
Steunenberg was reimbursed by Mr. Palmer acting for Barber and Moon. 
Klnkald, in carrylng out bis contract wlth Gov. Steunenberg, employed L. M. 
Pritchard to make purchase of ail clalms ofCered for sale upon which final 
receipts had been Issued. From June to December, 1902, Palmer pald Gov. 
Steunenberg in various sums $51,000. On June 9, 1902, Barber and Moon 
and others organized the Barber Lumber Company, and on July 23, 1902, 
that Company purchased from Barber and Moon the Steunenberg contract, 
paying them ail they had advanced under it, wlth interest, amounting to 
$68,853.99, and assuming their obligations under it. 

Immediately after making thelr contract wlth Gov. Steunenberg, Barber and 
Moon began purchasing scrlp wlth a view to acquirlng 25,000 acres In the 
Boise basln, and In August of that year, the appellee hereln had 6,000 acres of 
forest reserve lieu scrlp, for which $32,100 had been paid. On September 1, 
1902, Barber, who was then In Boise, directed Gov. Steunenberg to look over 
the Crooked river lands, wlth a vIew to purchasing tlmber lands witb the 
scrlp ; but It was learned that one Downs had located a large number of tlm-* 
ber and stone entrymen, coverlng the most désirable tlmber lands In that 
région. Negotlatlons were entered into for the pvirchase through Kinkaid 
of thèse clalms, and Steunenberg finally agreed to pay KInkaid ijsno pen 
clalm, and he drew on the Barber Lumber Company for $20,000 for that pur- 
pose. Of the 92 Crooked river entriea involved In this suit, ail but 14 hadl 
been filed upon prier to February 11, 1903. The remalnlng 14 were filed upon 
In the spring of 1903. The Crooked river lands were purchased during the 
followlng summer; the appellee havlng been unable to use its scrip. On 
September 14, 1903, the Six-Four lands were opened to entry. The évidence 
is that the appellee's Intention was to use its scrip to take up some of theser 
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lands, and that Downs, knowing of thls intention, In order to prevent It, began 
locating appUcants, and located about 27 on September llth and 12th of that 
year. Downs employed Kinkald to make out ail tbe filing papers. On ail 
the Six-Pour entries involved in tbe suit, final certiflcates were issued in tbe 
month of December, 1908. Steunenberg then made another arrangement witb 
Kinkald to pay lilni $800 for eacb deed and final receipt he could procure 
of the Six-Four lands. In December, 1903, and January and March, 1904, 
tbe appoUee sent Steunenberg for that purpose $29,200. Tbe évidence is that 
tbe appellee paid $800 eacb for ail the claims in the Boise basin, and the Six- 
Four lands, and $950 eacb for ail tbe Crooked river lands excepting in a few 
Instances in which it paid more, and that Kinkald paid from $650 to $750 
for the Boise basin and Six-Four lands, and $S0O for tbe Crooked river- 
lands. Beginning in the year 1904, tbe United States issued patents to ail 
the lands embraced in the suit. There is no évidence that, duriug the time of 
thèse transactions, either Barber or Moon or the appellee had any dealings or 
correspondenee with Kinkald, Pritchard, Wells, Downs, Sweet, or Martin. 

George Wickersham, U. S. Atty. Gen., and Peyton Gordon and A. 
B. Jackson, Sp. Asst. Attys. Gen. 

C. T. Bundy, A. A. Fraser, A. E. Macartney, J. G. Dudley, James 
H. Hawley, and Roy P. Wilcox, for défendants. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GIEBERT, Circuit Judge (after stating the facts as above). The 
court below found the facts substantially as they are set forth in the 
foregoing statement of the case, and upon examining the record, we 
find no convincing reasons for disturbing his conclusions. Before en- 
tering upon a considération of the légal conclusions to be drawn from 
the facts; it will be well to take car bearings in the law applicable there- 
to as we find them in a séries of décisions of the Suprême Court. 
United States v. Budd, 144 U. S. 154, 12 Sup. Ct. 575, 36 L. Ed. 384; 
United States v. Détroit Lumber Co., 200 U. S. 321, 26 Sup. Ct. 282, 50 
L. Ed. 499; United States v. Clark, 200 U. S. 601, 26 Sup. Ct. 340, 50 
L. Ed. 613; Williamson v. United States, 207 U. S. 425, 28 Sup. Ct. 
163, 52 L. Ed. 278; United States v. Biggs, 211 U. S. 507, 29 Sup. Ct. 
181, 53 L. Ed. 305. In the Budd Case the record showed that Mont- 
gomery wanted to purchase a large body of timber lands, and did 
purchase them. 

"Tbls," sald tbe court, "was perfectly legitimate, and implies or suggests no 
wrong. The act does not in any respect limit tbe dominion whieb the pur- 
chaser bas over tbe land after its purchase from tbe government, or restrict 
In the sligbtest his power of aliénation. Ail tbat it denounces is a prior 
agreement, the acting for another in tbe purchase. If, when the title passes 
from the government, no one save tbe purchaser bas any claim upon it, or any 
contract or agreement for it, tbe act is satlsfled. Montgomery might right- 
fuUy go or send iuto that vicinity and make known generally, or to individu- 
als, a willlngness to buy timber land at a price in excess of that whicb It 
would cost to obtain it from tbe government ; and any person knowing of that 
offer might rightfuUy go to the Land Office and make application and pur- 
chase a timber tract from the government." 

In the Détroit Lumber Company Case, an employé of a lumber Com- 
pany told his employer that he knew men who would enter land un- 
der the timber and stone act if they could borrow the money to pay 
for it. The company agreed to loan the money for that purpose, and 
to take the land at a price that would yield to each entryman a profit 
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of $40; Entrymen were obtained under that understanding. They 
were poor, and wère Itnable to pay for the land without borrowing the 
money. The lumber icbmipany paid their traveling expansés in going 
to the local land office, and loaned to each entryman money to pay for 
the land. WSthin a few days after final feceipt was obtained, each 
entrymail made a promissory note for the amount he had paid for 
the laii4 aiid a written agreement with the lumber company reciting 
that he had sold and conveyed unto the company ail timber and trees 
upon the land and the right to enter and take them; that the company 
would pay him 50 cents per 1,000 feet for the lumber in the trees; 
that it had paid him the amount which he had borrowed ; that it 
would pay him the balance beyond that amount and 8 per cent, interest 
in monthly payments as the timber was eut and removed from the 
land. Upon the exécution of the contract, the note was canceled and 
surrendered. Upon the suit of the United States to avoid the patents 
which subsequently issued, it appeared that the rights of the mill com- 
pany in most of the claims so entered had been transferred to a bona 
fide purchaser, but that there were 17 tracts of land, the title to which 
had not been so transferred. The court said: 

^'Thf évidence In this record bas convlnced, not that thèse applieants made 
any agreements by which the title which they might acquire should inure 
to the beneflt of any person except themselves, but that each one of them 
applied to enter the lands he or she obtained on spéculation for the use and 
beneflt of the Martin Alexander Lumber Company, and not In good faith to 
appropriate It to his or her own exclusive beneiJt." 

The court, accordingly, directed that a decree be entered àvoiding 
the patents which had issued to those 17 applieants. The Suprême 
Court, in affirming that décision, said : 

"The entire management of thèse entries was In the hands of an agent of 
the Martin-Alexander Company. It furnished the moneys both for the pur- 
chase priées and ail expenses, and it is not easy to believe that It did ail thls 
on a mère expeetatipn that after the entries had been made it could purchase 
the timber. It Is a much more reasonable conclusion that It had an under- 
standing with the parties making the entries respecting purchases and priées. 
» * * ^'e agrée with the Court of Appeals that the testimony points 
strongly to the fact that the entries were in pursuànce of an understanding 
or agreement with the Martin-Alexander Company that, as it was advancing 
ail the money, the entrymen shourd convey to It the standing timber at a flxed 
price." 

In the Clark Case, notwithstanding that it appeared among other 
facts that Cobban, who sold timber lands to the appellee Clark, had, 
before taking'steps to acquire a large bodiy of the lands, begun negotia- 
tions with Clark with a view to selling them to him, and did thereafter 
induce a large numbér of entrymen to take up timber claims that they 
might sell the same to him and receive $100 each for so doing, and the 
fact that Clark, at the time when the entries were made, sent his in- 
specter upon the lands to estitnate the timber thereon and loaned large 
sums of money to Cobban with which to make the payments to the 
Land Office and to the entrymen, the Suprême Court affirmed the 
judgment of this court (138 Fed. 294, 70 C. C. A. 584) that upon ail 
the évidence there was no groundi to charge Clark with participation 
in Cobban's fraud upon the land laws, and that Clark's knowledge of 
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the fact that Cobban was carrying out a large and comprehensive 
scheme to obtain the lands, of the fact that 17 of the deeds were made 
on one date, 29 on another, and 22 on another, and that ail v/ere exe- 
cuted before patents were issiied, and many within two days after 
the exécution of the receiver's final receipt, was not sufïicient to pui 
Clark upon inquiry as to the methodl by which Cobban's titles had 
been acquired. 

In the Williamson Case, it was held that, under the timber and stone 
act, an applicant is not required, after he has made his preliminary 
sworn statement concerning the bona fides of his application, and the 
absence of any contract or agreement in respect to the title, to swear 
again as to such facts on final proof ; that a régulation of the Land 
Office exacting such additional affidavit on final hearing is invalid; 
and that after an applicant has in good f aith madè his application he 
may lawfuUy contract to convey after patent his rights in the land. 

In the Biggs Case, the court réaffirmée! the ruling in the William- 
son Case, and said that its efïect was to hold that the prohibition of 
the statute applied only to the period of original application, and ceased 
to restrain the power of the entryman to sell to another and perfect 
his entry for the purpose of transferring the title after the patent. 

[ 1 ] The décision of the présent case is ruled by the légal principles 
announced in the Budd Case and in the Clark Case. Those décisions 
are authority for the proposition that a person or corporation desiring 
to acquire title to a large body of timber lands of the United States 
under the timber and stone act may express that désire to another, 
and may enter into an agreement with him to buy the lands upon his 
obtaining title thereto, may loan him the money with which to acquire 
title, and may inspect and sélect the lands, and that such person or 
corporation is not bound to inquire into the method by which the other 
party to the contract acquires title, and is not chargeable with knowl- 
edge of any fraud upon the land laws that he may resort to, and that 
in taking titles based upon the issuance of final receiver's receipts to 
the entrymen without actual knowledge of such fraud or of facts suffi- 
cient to put one upon inquiry, such person or corporation is an inno- 
cent purchaser of the lands. The contract which waS made between 
Steunenberg and Barber and Moon was similar to that which Clark 
had with Cobban in United States v. Clark, and, under the authority of 
that décision, we hold that it was not a conspiracy to accomplish by 
concerted action an unlawful purpose, as urged by the appellant herein, 
and that it was justifiable. That contract contemplated the acquisition 
by Barber andl Moon of the 6,400 acres which Steunenberg represented 
that he had already purchased, and 5,000 acres in addition which had 
then been filed upon, and which he contemplated purchasing after final 
proof s. The contract called for 13,600 acres more, and the court be- 
low found from the évidence that that was to be obtained by the use 
of scrip. But assuming that it was to be obtained by entries under the 
timber and stone act, and that it was so obtained, there is no substan- 
tial proof that Steunenberg resorted to means not warranted by the 
décision of the Suprême Court above cited. He could rightfully go 
into the Idaho timber country and make known generally his willing- 
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ness to buy timber lands at a price in excess of that which ît would cost 
to obtain it from the govemment, and persons knowing of that offer 
might rightfully go to the Land Office and make application, and pur- 
chase a timber tract for the purpose of selling it to him. 

Several facts and groups of facts disclosed by the évidence are re- 
lied upon as showing that Barber and Moon must hâve been members 
of , or cognizant of, a scheme to obtain timber lands in violation of the 
timber and stone act. One is that Wells and Dovi^ns located substantial- 
ly ail of the entrymen whose claims are involved, that Kinkaid and 
Pritchard purchased ail the claims, and took deeds in the name of Rand, 
Long, or Palmer, each of whom was acting for the appellee. But thèse 
facts do not necessarily tend to prove that the original entrymen or 
Wells and Downs were the agents of Barber and Moon or of the appel- 
lee in locating the lands, or in paying for the same, or that Kinkaid was 
the agent of the appellee in buying the lands from the entrymen. 
United States v. Clark, supra. Downs and Wells both testifiëd that 
they were employed only by the entrymen, that their only interest was 
to obtain the location fee of $25 for each location, and that they had no 
dealings of any kind whatever with Kinkaid, Pritchard, Steunenberg, 
or Barber and Moon. 

Another circumstance relied upon is that on September 12, 1903, 
which was three days before township 6, range 4, was opened to entry, 
Barber, at Eau Claire, Wis., gave to one Hosely, who was employed 
by the appellee to go into the basin and Crooked river country in Idaho, 
and report on the quality and quantity of timber on the appellee's lands 
and the feasibility of logging and driving the same by water, a plat 
book of the appellee's lands, including a plat of township 6-4, on which, 
it is alleged, many quarter sections were indicated by marks in red ink, 
showing, it is said, that Barber knew in advance the lands which Downs 
was to locate, and which he subsequently did locate. Ail this, if true, 
would not be sufficient to charge the appellee with fraud in obtaining 
title to those lands. United States v. Clark, supra. But the évidence 
does not show it to be true. Plosely, although he adtaitted when testi- 
fying that he had at some time after arriving in Idaho told the receiver 
of the Land Office that the red ink marks on the plat of township 6-4- 
were there when Barber gave him the book, and that he so believed at 
that time, testifiëd that he was mistaken in so stating, and that the 
marks were not, and could not hâve been, on the book when it was 
given to him, but must hâve been put there by some one after his ar- 
rivai in Idaho. His testimony appears to be corroborated by the na- 
ture of the entries in the book, for the marks in red ink on the plat 
of township 6, range 4, are madte in a différent manner and in a différ- 
ent shade of ink from the entries on the other township plats. 

Référence is made to the letter of May 21, 1902, which Barber wrote 
to Palmer, saying: 

"It Is our Idea to push the location of tbe timber lands as rapidly as can 
be done intelligently, and, with this in view, we hope to send you another 
estimator In a fevv days." 

In his testimony Barber stated, in explanation of the letter, that the 
locations so referred to were locations to be made by the use of scrip. 
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and that they were planning ail the time to file lieu land scrip upon 
ail the lands which had not been filed upon, and that, in order to place 
the scrip intelligently, it was necessary to cruise the land. In cor- 
roboration of this there is the letter of Barber to Palmer of May 21, 
1902, stating that the scrip might be placed on single forties in différ- 
ent sections and townships ; "the only condition being that if the scrip 
in question calls for 3,000 acres more or less, as the case may be, 3,000 
acres must be entered at one time. The question now before us is: 
Are you prepared to take up 3,000 acres of government lands in the 
Boise basin under the conditions as stated above?" The appellant con- 
tends that the testimony to the effect that the appellee or Barber and 
Moon at any timê intended to use scrip in the acquisition of lands in 
Idaho should be discredited, and the testimony of Taylor, one of their 
employés, which is relied upon as corroborating the évidence that there 
was an intention to use scrip, is pointed at as indicating the contrary, 
because, it is said, he was employed in October, 1902, to cruise land 
in the Crooked river country with a view to using scrip on the lands if 
they were found désirable, and he did not make his report until Decem- 
ber 5, 1903. The inference sought to be drawn is that he was not acting 
in good f aith, but Taylor testified that after he had been in the Crooked 
river country about 10 days, he found that there had been a considér- 
able number of stone and timber entries taken which did not appear on 
the plats which he had, and that therefore he returned to Boise, and, 
on examining the records, found that practically ail the landls which 
were valuable for timber had been entered by entrymen under the tim- 
ber and stone act, and that for that reason he informed Steunenberg 
that it would be useless to go back. The appellant points to the évi- 
dence showing that after that date a large number of entries were 
made, some of which were subsequently acquired by the appellee ; but 
we do not think that f act should be taken as disproving the testimony 
that the appellee did, in good faith, make an effort to acquire Crooked 
river lands by scrip. That the locations referred to in the letter o£ 
May 21, 1902, were to be locations by the use of scrip is corroborated 
by contemporaneous correspondence and by the fact that Barber and 
Moon had acquired a large amount of scrîp. There is évidence, it is 
true, tending to prove that many of the entries in the Crooked river 
country of land which the appellee subsequently acquired may hâve 
been made in violation of the provisions of the timber and stone act, 
as was the case in United States v. Clark ; but the decided weight of 
the testimony is that such illégal action, if such there were, was in- 
duced by the locators Downs and Wells for their own individual ad- 
vantage, and not at the instance of Barber and Moon or the appellee or 
to their knowledge. 

A circumstance relied upon is the refusai of L,. G. Chapman to pro- 
duce the books of the appellee before a certain grand jury in April, 
1907. Chapman came from Wisconsin to Idaho as manager of the ap- 
pellee in August, 1903. He was subpœnaed to produce before the 
grand jury ail books of account, correspondtence, and papers of the 
appellee, and he did so. The grand jury was investigating the proceed- 
ings whereby the Barber Lumber Company had acquired title to tim- 
194 F.— 3 
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bfefilàiiidâ înîldâho, Thé court ordefed Chapman to submit the books 
ànd'pàpéM to the grand 'jury. He refused on the ground that they 
mîght tend to incriminate him. The argument is that those books, 
papéts,' and correspondénce, if they tended to incriminate Chapman, 
must alS6 bave shown évidence of fraûd upon the part of the appellee 
in âdquiring the lands, and référence is made to the letter of Barber 
to Ghapmân ôf April 26; 1907, in which he said : 

"I want to thank you toi tbe members of the Company, and partlcularly 
for' myself, for the position you took and your courage and dlgnity with 
whlchyou carrled through,ti# conséquences. It Is not pleasant to be prac- 
tically In Jail, and I can assure you that your course Is most heartlly ap- 
proved by ail the members of the company." 

But Chapman appeared as a witness in the présent case, and ex- 
plained why he had thpught the ledger, cashbook, and journal might, 
if improperly used, hâve tended to incriminate him ; but he stated that 
there was nothirig in theiii which he regarded) as tending to incriminate 
him in any offense against the United States. The complète answer to 
the contention is that on the trial in the court below, ail the corre- 
spondénce, books; andpapeïs called for by the appellant were produced. 
The real question is : ' What is in f act shown by thpse books and papers 
— ^nbt what Chapman at one time thought might be their efïect. 

Another groùp of facts relied upon is the following : Spécial Agent 
Louis L. Sharp!, who had recèived his appointment at the instance of 
United States Senator Foster of the state of Washington, had been 
sent to Idaho to investigate certain entries under the timber and stone 
act. Athis request the local land office withheld receiver's final certifi- 
cates on 12 daims. At that time Gov. ' Steunenberg desired that thèse 
suspended claims be either allowed so that he might purchase, or can- 
celéd so that hê ûiight buy with scrip. On June 28, 1902, Barber wrote 
Senator Spooner a letter in which, after referring to his efforts to ob- 
tain timber lands in Idaho, and stating that some time before he began 
the investigation of that country, a large number of miners, who were 
out of employment, had located claims on government land under the 
timber and stone act, he said : 

"And of course they hâve selected the best timber In that locality, and 
we are anxlous to buy them ont as soon as they secure tltle to their land. 
Thèse fltles are long past due and In the Boise land office, and are held up 
for some reasoh. * « * This Investigation Is in the hands of one L. L. 
Sharp. • • • \V^e would llke to bave thlsmatter settled at once, by telç- 
graph If possible, so that we can either scrip thèse claims, or buy them of 
tbe claimants, and go on with our plans, and to thîs end we would llke to 
hâve the seeretary order this man Sharp to report in Washington, D. 0., or 
anywhere else but of the Boise district." 

On July 7, 1902, Moon telegraphed to Steunenberg at Boise : 
"Hâve taken up matter by letter with three parties In Washington." 

It appears tliat the three parties were Sen. Spooner, Sen. Allison, 
and "some Minnesota man known to Mr. Macartney of St. Paul, who 
was the Barber Company's attorney, and a partner of Sen. Clapp of 
Minnesota.'" Two of three days later, Steunenberg telegraphed) from 
Washington to Moon at Eau Claire : 

"Situation hère most satisfactory, and party recalled." 
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On July 9, 1902, Barber wrote to Clapp & Macartney, attorneys at 
St. Paul: 

"It seems to me that our affairs are In a critleal state when energy and 
prompt action may mean a good deal to us." 

On July 17th he wrote to Steunenberg: 

"I cannot close thls letter wlthout congratulatîng you npon the Improved 
condition of matters In tlie land office at Boise." 

On July 17, 1902, Moon wrote to Palmer at Spokane: 

"We hâve organlzed as Barber Lumber Company at Eau Claire, Wls., and 
think you had better take tlie deeds from the entrymen in your name, and 
hâve them recorded. Then you In turn deed to the Barber Lumber Cpm- 
pany. I don't think it would be advisable for us to hâve thèse deeds go on 
record for the présent, do you?" 

But Sharp was not recalled. Steunenberg, while in Washington, met 
A. B. Campbell, of Spokane, and stated to him his difficulties, saying 
that there was a man by the name of Sharp, a timber inspecter, who 
had been giving him a good bit of trouble, and he requested Campbell 
to see Sen. Foster and induce him, "instead of fighting him, try to help 
him secure this." Campbell communicated with Sen. Foster, and the 
latter agreed to hâve Sharp call upon Campbell at Spokane "and talk 
this over." Steunenberg also went to see Sen. Foster at Tacoma. Ac- 
cording to Sen. Foster, Steunenberg proposée only that the matter be 
placed before Sharp in such a way that he (Steunenberg) could get a 
fair show. "He never made any intimations that he wanted Sharp to 
do the wrong thing, or anything of the kind." On September 15th 
Steunenberg wrote to Campbell : 

"I hâve falth that through the work of yourself and friends, we wlll hâve 
a solution — now, that we hâve a pointer on the inspecter and those who are 
responsîble for his appointment." 

On October 31, 1902, Steunenberg wrote to Campbell: 

"If not asklng too much, wish you would ask Sen. Foster to hold Sharp off 
until I can meet the Senator." 

In November Steunenberg went a second time to see Sen. Foster 
at Tacoma, and requested that he see Sharp. The Senator arranged 
for a meeting with Sharp, and when at that meeting Sharp said that 
he had made some adverse reports, and was going to make others, the 
Senator in reply toldl him that he could not report a bad entry good, 
being government inspector. 

" 'But,' I says, 'be sure they are bad, that Is ail. You want to make In- 
vestigations in such a way that you know what you are about.' And I told 
him to go and see Mr. Campbell." 

He went to Campbell, and v/as asked v/hat the trouble was with 
those claims. Campbell testified that Sharp answered that there were 
four or five of the entries that he was unable to approve, and that he 
then asked Sharp if he would not go to Gov. Steunenberg and "tell 
him the facts and not get him into trouble." At that time Campbell, 
so he testified, handed Sharp two $100 bills. But Sharp's actual ex- 
penses on account of meeting with Foster and Campbell were about 
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$75^ and he testified that Campbell paid him but $100. Campbell was 
reimbursed by Steunenberg, andi the latter in his account with the 
appeliee charged the $200 as attorney's fées. Sharp returned from 
Spokane to Boise, but the 12 entries on which adverse reports had 
been made remained suspended. The receiver, Mr. Garrack, testified 
that after Sharp's visit to Spokane "his attitude did changç, because 
aîter that he hesitated about pushing the cases. * * * I believed 
at that time, and I believe now, that Mr. Sharp was intimidated in 
a way from doing his duty, and that he said he was between the devil 
and the deep sea — his Senator on one side, and he didn't know whether 
the Gommipsioner would uphold him on the other." Now, the most 
that can be claimed for ail this évidence is that Barber and Moon 
and Steunenberg were willing to resort to the means which the testi- 
mony indicates to remove obstacles to the allowance of certain entries 
of lands which Barber and Moon had bought upon the strength of 
temporary receiver's receipts with the understanding at the time, as 
they testified, that the receipts were receiver's final receipts. As mat- 
ter of f act, they never did acquire the lands under the entries so sus- 
pended, and those lands are not involved in this suit. There is no évi- 
dence that Sharp found fault with any of the entries of the lands which 
were finally patented to the appeliee. 

[2] In Maxwell Land-Grant Case, 121 U. S. 325, 381, 7 Sup. Ct. 
1015, 1029 (30 h. Ed. 949), the court said: 

"We take the gênerai doctrine to be that when in a court of equity It is 
proposed to set aslde, to annul, or to correct a written Instrument for fraud 
or mistake In the exécution of the Instrument itself, the testimony on which 
this is done must be clear, unequlvocal, and convineing, and that it eannot be 
done upon a bare prépondérance of évidence which leaves the issue in doubt. 
If the proposition, as thus laid down In the cases cited, Is sound in regard to 
the ordlnary contracts of private indivlduals, how much more should it be ob- 
served where the attempt is to annul the grants, the patents, and other solemn 
évidences of tltie emanating from the government of the United States und'er 
Its officiai seal. In this elass of cases, the respect due to a patent, the pre- 
sumptions that ail the precedlng steps required by the law had been observed 
before its Issue, the Immense importance and necessity of the stability of titles 
dépendent upon thèse officiai instruments, demand that the effort to set them 
aside, to annul them, or to correct mistakes in them, should only be success- 
ful when the allégations on which this is attempted are clearly stated and 
fuUy sustained by proof." 

The doctrine of that décision has been reafïîrmed in numerous subsé- 
quent cases. United States v. Stinson, 197 U. S. 200, 25 Sup. Ct. 426, 
49 L. Ed. 724, and cases there cited. 

[3] Measured by the standard thus established, the évidence in the 
présent case falls short of sustaining the allégations of the bill. 

The decree of the court below is affirmed. 
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8ANBORN V. BAY. 
(Circuit Court of Appeals, Bighth Circuit December 11, 1911.) 

No. 3,660. 

1. Exceptions, Bill of (§ 32») — Disqualification to Act — "Disabilitt." 

Under Rev. St. § 953, as amended by Act June 5, 1900, e. 717, f 1, 
31 Stat. 270 (U. S. Comp. St. 1901, p. 696), whlch provides tbat In cas« 
the judge before whom a cause is trled in a fédéral court is, "by reason 
of death, slckness or other disabillty," unable to bear and pass upon a 
motion- for new trial and allow and slgn a blU of exceptions, such 
blll may be allowed and slgned by the judge who succeeds him or any 
other judge of the court in which the cause was tried holding such 
court thereafter, the appolntment of the District Judge before whoip 
a cause was trled in a Circuit Court to be a Circuit Judge to serve in 
the Commerce Court and bis acceptance of such appointnient créâtes a 
"disabillty," which disqualifies him while so serving from allowlng a 
blll of exceptions in such cause, and it may properly be allowed and 
slgned by another judge appolnted or designated temporarily to préside 
in such court. 

[Ed. Note. — For other cases, see Exceptions, Blll of, Dec. Dig. § 32.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2079-2081; 
vol. 8, p. 7638.] 

2. Appbal and Errob (§ 460*) — Supeesedeas — Fedeeal Courts — Time fob 

Obtaining. 

Under Rev. St. § 10O7 (U. S. Comp. St. 1901, p. 714), which provides 
that in cases where a wrlt of error may be a supersedeas a défendant 
may obtaln such supersedeas by serving the wrlt of error withln 60 
days "after the renderlng of the judgment complalned of, and glving 
the securlty required by law," a judgment does not take final effect for 
the purposes of a wrlt of error, where the court entertains a motion 
for new trial, until such motion bas been disposed of, and the wrlt 
may be served and filed and the supersedeas obtained withln 60 days 
thereafter. Nor is such right affeeted by the fact that the party bas not 
applled for a stay of exécution for 42 days In which to file bis motion 
for new trial as allowed by Rev. St. § 987 (U. S. Comp. St. 1901, p. 708), 
nor because bis motion was not flled withln that time if flled during 
the term at which the judgment was rendered; such section havlng no 
référence to appellate proceedlngs. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2217- 
2245 ; Dec. Dig. § 460.* 

Finality of judgments and decrees for purposes of review, see notes 
to Brush Electric Co. v. Electric Improvement Co. of San José, 2 C. C. 
A. 379; Central Trust Co. v. Madden, 17 C. C. A. 238; Prescott & A. C. 
Ry. Co. V. Atchlson, T. & S. F. R. Co., 28 G. C. A. 482.] 

Reed, District Judge, dissentlng in part. 

In Error to the Circuit Court of tlie United States for the District 
of South Dakota. 

Action at law by Ella R. Bay against James S. Sanborn. Judgment 
for plaintifif, and défendant brings error. On motion to suppress 
bill of exceptions, dismiss writ of error, and vacate the supersedeas. 
Motions denied. 

See, also, 189 Fed. 521. 

•For other cases tee same topic & § number in Dee. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Joe Kirby, for the motion. 
C. P. Bâtes and E. R. Winans, opposed. 

BQfpre ADAMS and SMITH, Circuit Judges, and REED, Dis- 
trict judge. 

APAMS,; Circuit Judge. [1] This case was tried and judgment 
rendered on November 1, 1910, at the October term of the Circuit 
Court for the District of South Dakota, by Carland, then District 
Jildge for that district. After Judge Carland's appointment as Cir- 
cuit Judge àttd designa!tibn to serve a term in the Court of Com- 
merce, Judge Willard, the District Judge for the District of Minne- 
sota, was by order of the senior Circuit Judge of this circuit desig- 
nated and appointed to act as District Judge for the District of South 
Dakota Untii the appointment and qualification of Jiidge Carland's 
successor. Qn March 24, 1911, at the instance of the plaintiff in 
error, Judge Willard, who was then presiding in the Circuit Court 
pursuant to his désignation and appointment, allowed and signed a 
bill of exceptions in this case which both parties had agreed to as 
correct. 

It is now claimed that Judge Willard had no power to perform those 
acts, and a motion is made to suppress the bill of exceptions and dis- 
miss the writ of error. 

Section 953 of the Revised Statutes provides that: 

"A Mil of exceptions allowed in any cause shall be deemed sufflclently 
anthentlcated if signed by the judge of the court In which tbe cause was 
tried, or by the presiding judge thereof, if more than one judge sat on the 
trial of the cause." 

By an act approved June 5, 1900 (31 Stat. 270 [U. S. Comp. St. 
1901, p. 696]), that section was amended by adding the following: 

"And in case tlie Judge before whom the cause bas heretpfore been or may 
hereafter be tried Is, by reason of death, sickness, or other disability, unable 
to hear and pass upon the motion for a new trial and allow and sign the bill 
of exceptions, tlien the judge who succeeds such trial judge, or any other 
judge of the court In which the cause was tried, holding such court there- 
after, if the évidence in such cause has been or is takén in sténographie 
notes, or if thé said judge is satisfled by any other means that he can pass 
upon such motion ànd allow a true bill of exceptions, shall pass upon said 
motion and allow a»d sign such bill of exceptions; and his ruling upon such 
motion and allowance and signing of such bill of exceptions shall be as valid 
as if such ruling and allowance and signing of such bill of exceptions had 
been made by the judge before whom such cause was tried. ♦ * * " 

Was there any such disability on the part of Judge Carland as 
authorized his, successor, Judge Willard, to sign and allow the bill 
of exceptions in question? 

When Judge Carland was appointed and confirmed Circuit Judge 
and accepted the position, he ceased to be District Judge of the court 
over which he presided when this case v/as tried. This seems to 
be conceded. The only question is: Did he by becoming a Circuit 
Judge retain the jurisdiction which before that time he had over the 
case? By the act approved June 18, 1910 (chapter 309, 36 Stat. pt. 
,1, p. 539) the Court of Commerce was created. The Président was 
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authorized, by and with the advice and consent of the Senate, 'to 
appoint five additional Circuit Judges * * * who shall hold of- 
fice during good behavior and who shall be f rom time to time desig- 
nated and assigned by the Chief Justice of the United States for 
service in the Circuit Court for any District, or Circuit Court of 
Appeals for any Circuit or in the Commerce Court." 

Thèse judges were, in the first instance, to constitute the new 
Court of Commerce for terms from one to five years each respec- 
tively. They were not appointed to be Circuit Judges of any par- 
ticular circuit. On the contrary, they were appointed to be Circuit 
Judges, subject to assignment from time to time by the Chief Jus- 
tice for service either in some Circuit Court, some Circuit Court 
of Appeals, or in the Court of Commerce. It does not appear that 
Judge Carland has ever been assigned for service in the Circuit Court 
for the District of South Dakota, and certainly it does not appear 
that he had been so assigned prior to March 24, 1911, when Judge 
Willard allowed and signed the bill of exceptions in this case. 

We therefore conclude he then had no power to act judicially in 
any matters pending or requiring considération in the court over 
which he f ormerly presided ; and inasmuch as the allowance and sign- 
irtg of the bill of exceptions is a judicial act (Malony v. Adsit, 175 U. 
S. 281, 20 Sup. Ct. 115, 44 L. Ed. 163), he had no power to allow 
or sign it in this case. 

The remaining question is: Did this want of power or disqualifi- 
cation amount to a "disability" within the meaning of the act of 
June 5, 1900, which enabled Judge Willard, his actual successor, to 
allow and sign the bill of exceptions in this case? The latter was 
authorized and empowered to do so only in case the judge who tried 
the case was "by reason of death, sickness or other disability una- 
ble to allow and sign the same." It is contended by défendant in 
error that the "other disability" hère referred to means a disability 
of like character to that arising from "death or sickness" which im- 
mediately précède the words "other disabihty," and they cite the case 
of American Bonding & Trust Co. of Baltimore v. Takahashi, 49 
C. C. A. 267, 111 Fed. 125, in support of their contention. This case 
involved the question whether the casual or temporary absence of the 
trial judge from his-circuit authorized a judge, assigned to aid or as- 
sist him, to allow and sign a bill of exceptions in a case tried before 
the regular judge himself. It was held in that case that such casual 
absence did not amount to the "disability" contemplated by the 
amended act of June 5, 1900, and some expressions are found in the 
opinion sustaining the contention of the défendant in error in this 
case. While we might well agrée with the conclusion reached in that 
particular case, we cannot think the act of 1900 was intended by 
Congress to lirait the "disqualification" referred to, to one occasioned 
by physical or mental ailment. This in our opinion would be too 
narrow a construction. It would not seem to accomplish the législa- 
tive purpose or afford the relief which Congress intended to afford 
by the language actually employed. Inability to perform duty oc- 
casioned by death or sickness was obviously not the only disability 
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Congress had in mind. It employed a comprehensive term sufficient 
to cover ail disqualifications, and we do not think the artificial rule 
noscitur a sociis invoked by counsel was ever intended to be em- 
ployed to thwart an obvious purpose. Nothing in fact could create 
a more effective "disability" than an utter disqualification of the 
presiding judge to perform the act which Congress attempted to 
provide for. We accordingly hold that a voluntary résignation of 
his office (which is practically the situation in this case) by a trial 
judge is an effective disqualification within the meaning of the act of 
1900. 

[2] There is also a motion hère to vacate the supersedeas claimed 
to hâve been obtained by the bond given on securing this writ of er- 
ror. A judgment for $25,000 was rendered against the défendant at 
the October term of the court, on November 1, 1910. At no time 
thereafter did the défendant invoke the provisions of section 987, 
Rev. Stat., to secure a stay of exécution for 42 days as therein pro- 
vided, to enable him to file and présent a pétition for a new trial. 
On the contrary, he sought and secured a stay of exécution for 60 
days to enable the parties, in the language of the order, "to settle 
their bill of exceptions." This stay was extended from time to time 
for the same expressed purpose until April 1, 1911. The bill of 
exceptions was allowed, signed, and filed on March 24th, and on 
March 25th a motion for a new trial was filed, and this was over- 
ruled on April 1, 1911, prior to the expiration of the October term. 
On April 17, 1911, at the next or April term of the court, the writ 
of error was sued out and a bond in the pénal sum of $30,000 given 
to supersede the exécution of the judgment until a hearing could 
be had in this court. Does this bond so given operate as a super- 
sedeas of the judgment? 

Section 1007, Rev. Stat. (U. S. Comp. St. 1901, p. 714), provides 
that if a proper bond be given on appeal perfected or writ of error 
sued out and served within 60 days "after the rendering of the judg- 
ment complained of," a supersedeas may be had. Kitchen v. Ran- 
dolph, 93 U. S. 86, 23 L. Ed. 810; Logan v. Goodwin, 41 C. C. A. 
573, 101 Fed. 654. If, therefore, the overruling of the motion for a 
new trial was the "rendering of the judgment complained of" within 
the meaning of section 1007, then as the writ of error, accompanied 
with the proper security, was sued out and duly served within 60 
days thereafter, the supersedeas must stand. 

It is a well-settled gênerai rule that ail orders, judgments, and de- 
crees of fédéral courts are under the control of the court which ren- 
dered them during the term at which they were rendered and may 
be at any time during that term set aside, vacated, modified, or an- 
nulled by the court. Bronson v. Schulten, 104 U. S. 410, 415, 26 
L. Ed. 797. For many purposes the overruling of a motion for a 
new trial is the expression of the final judgment of the court in a 
given case, and when such a motion is entertained there is no final 
judgment in the case until it is disposed of. 

In Brockett v. Brockett, 2 How. 238, 11 L. Ed. 251, the trial court 
had rendered a decree against the défendants, and afterwards, dur- 



8ANB0RN V. BAT 41 

ing the same terni, had entertained a motion to open ît up for a 
certain purpose. Within 10 days after the déniai of this motion, 
but not within 10 days after the first entry of the decree, the défend- 
ant perfected his appeal to the Suprême Court and gave the required 
bond. Mr. Justice Story, in speaking for the court on a motion to 
dismiss the appeal, said: 

"Now, the argument Is that, as the original final decree was rendered more 
than one month before the appeal, it could not operate under the laws of the 
United States as a supersedeas, or to stay exécution on the decree, hecause 
to hâve such an efïect the appeal should be made and the bond should be 
given within ten days (as the law then stood) after the flnal decree. But 
the short and concluslve answer to this objection is that the flnal decree of 
the lOth of May (when It was origlnally entered) was suspended by the sub- 
séquent action of the court; and it dld not take effect until the 9th of June 
(when the court acted on the motion to open up), and that the appeal was duly 
taken and the appeal bond gIven within 10 days from this last period." 

Railroad Co. v. Bradley, 7 Wall. 575, 19 L. Ed. 274, was before 
the Suprême Court on a motion for a supersedeas. The motion was 
made, during the term at which a decree was rendered to rescind 
that -decree, and this motion was entertained, heard, and denied. The 
Suprême Court, speaking by Chief Justice Chase, said: 

"There is no doubt that, during the term, the decree was, at ail times, 
subject to be resclnded or modifled, upon motion, and could not, therefore, be 
regarded as absolutely final until the end of the term. It became final, in 
this case, when the motion to rescind had been heard and denied. This took 
place on the ISth of March, and on the 20th the appeal was prayed in open 
court, and on the 23d the bond on appeal was approved and flled. We think 
this was In time, and the motion for supersedeas must therefore be allowed." 

In Memphis v. Brown, 94 U. S. 715, 24 L. Ed. 244, the Suprême 
Court, deciding a motion to vacate a supersedeas, said : 

"Under the rullng In Brockett v. Broekett, 2 How. 241 [11 L. Ed. 251], 
the motion made during the term to set aside the judgment of March 2d 
suspended the opération of that judgment, so that it did not take final effect 
for the purposes of a writ of error until May 20th, when the motion was 
disposed of." 

In Texas Pacific Railway Co. v. Murphy, 111 U. S. 488, 4 Sup. 
Ct. 497, 28 L. Ed. 492, a motion was submitted to the court to dis- 
miss a writ of error and vacate a supersedeas because the writ of 
error was not sued out and sefved within 60 days after the first 
entry of the judgment; a pétition for rehearing having afterwards 
been made, entertained, and denied by the court. The Suprême 
Court, speaking by Chief Justice Waite, said: 

"It was expressly ruled In Brockett v. Brockett, which haa been foUowed in 
many cases since, that if a pétition for rehearing is presented In season and 
entertained by the court, the time limited for an appeal or writ of error 
does not begin to run until the pétition is disposed of." 

In Aspen Mining & Smelting Co. v. Billings, 150 U. S. 31, 36, 14 
Sup. Ct. 4, 6 (37 L. Ed. 986), the Suprême Court, speaking again 
on this question, said: 

"The rule is that if a motion or a pétition for rehearing is made or pre- 
sented in season and entertained by the court, the time limited for a writ 
of error or appeal does not begin to run until the motion or pétition is dis- 
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jposi^; of.; Unta then the jvAgment or deeree does not iake Jlnal effeci forthp 
purposes of the writ of error or appeal" — clting cases. 

See, also, to the same effect, Northern Pacific Raîlroad Co. v. 
Holmes, 155 U. S: 137, 15 Sup. Ct. 28, 39 L. Ed. 99. 

In* Kingman v. Western Mfg. Co., 170 U; S. 675, 678, 18 Sup. 
Ct. 786, 787 (42 h. Ed. 1192), the Suprême Court, speaking of the 
effect of' a motion for a new trial in an action at law, said: 

"Nô leàve to file It was rèqulred, and as It was entertalned by the court, 
argued by counsel wlthout objection, and passed upon, It must be presumed 
that it was regularly and properly made. This being so, the case falls witbln 
the rule that If a motion or a pétition for rehearing Is made or presented In 
season and entertalned by the court, the tlnie limited for a writ of error or 
appeal does not begin to run untU the motion or pétition Is dlsposed of. 
Until then the judgment or deeree does not take final effect for the purposes 
of the writ of error or appeal" — clting, among others, the case of Brockett 
V. Brockett, supra. 

From the foregoing it can safely be said that the doctrine origi- 
nally announced in Brockett v. Brockett has been persistently adhered 
to, and that, until a pétition or motion for a new trial in an action 
at law actually entertalned by the court has been disposed of, the 
judgment before that tirne rendered does not take final efïect for 
the purposes of a writ of error. 

This would seem to be conclusive of the question before us ; but 
it is contended that, becau5e défendant failed to avail himself of the 
provisions of section 987, Rev. Stat. (U. S. Comp. St. 1901, p. 708), 
and secure a stay of exécution for 42 days, and because he did not, 
within that time, file his pétition for a new trial, the 60 days pro- 
vided for in section 1007 within which the writ of error must be 
sued out and bond given in order to oparate as a supersedeas was 
not enlarged by the filing of such a pétition thereaf ter. This pré- 
sents a new question. Section 987 is as follows: 

"When a Circuit Court enters a judgment in a civil actionj either upon a 
^rerdict or on a finding of the court upon the facts, in cases where such find- 
Ing is allowed, exécution may, on motion of either party, at thé discrétion 
of the court, and on such conditions for the securlty of the adverse party as 
it may judge proper, be stayed forty-two days from the time of entering 
judgment, to give time to file in the clerk's office of said court a pétition for 
a new trial. * » ♦" 

Section 1007 is as follows: 

"In any case where a writ of error may be a supersedeas, the défendant 
may obtain such supersedeaé by serving the writ of error, by lodging a copy 
thereof for the adverse party In the clerk's office where the record remains, 
within slxty days, Sundays exclusive, after the rendering of the judgment 
idomplalned of, ând glving the security rèqulred by law on the Issuing of the 
citation." 

Thèse two sections seem to be quite independent of each other and 
^o cover separate and distinct subjects of législation. The first, or 
^eptïon 987, does not in terms relate either to appeals or writs of 
error or to the supersedeas of the judgment, sought to be reviewed 
in an appellate court. It rather relates to a method of securing a 
delibbrate reconsideration of a judgment or deeree by the court which 
rendered it without the embarrassment which would occur if imme- 
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diate exécution of the Judginent were permitted, and yet on sucli 
conditions as secured the payment of the judgment if allowed to 
stand. It is well known by the profession that prior to the création 
of the Circuit Courts of Appeals at a time when thèse sections were 
enacted by Congress few cases, comparatively speaking, ever found 
their way from the trial court to the Suprême Court of the United 
States, the then only available court of review. The fact that no 
appeal or writ of error could be prosecuted unless $5,000 or more 
was involved, the long distance from the places of trials to the seat 
of government where the Suprême Court was held, and the heavy 
expense attending the proceeding, were largely prohibitive of any re- 
view of the work of a trial judge. As a resuit his judgment in a 
large majority of cases was final. In view of this situation, it was 
quite a reasonable thing that provision should be made insuring the 
fullest opportunity, consistent with ample security to the judgment 
creditor, for the trial court to reconsider its own judgments upon péti- 
tions for a new trial. Lest the right of a suitor to invoke such re- 
consideration should be lost or impaired by the hasty exécution of 
a judgment, the statute seems to hâve for its object and purpose the 
stay of such exécution until such pétition could be definitely and 
intelligently filed and considered. 

In Felton v. Spiro, 24 C. C. A. 321, 78 Fed. 576, Circuit Judge 
Taft, speaking for the Court of Appeals for the Sixth Circuit, said: 

"Section 987, Rev. St., relied on, relates only to methôd of staying exécution 
pending new trial, and does not llmit the time In which motions for new trial 
may be otherwise flled." - 

In Rutherford v. Penn. Mut. Life Ins. Co. (C. C.) 1 Fed. 456 (a 
case f avorably commented upon. by the Suprême Court in Kingman 
v. Western Mfg. Co.) Circuit Judge McCrary, speaking of this sec- 
tion of the statutes, said : 

"TMs section still further provides for motions of this character (namely, 
to secure a reconsideration by the trial court of questions which had arisen 
In the course of trial), and it applies to the case where a party is not pre- 
pared at the time of trial to immediately file his motion. It provides for 
givlng time within which that may be done. ♦ * ♦ ihls (section) provides 
for a case where he (the party) desires to obtain from the court an extension 
of the usual time within which to make his application for a new trial ; and 
In that case * • • he must show that he has presented his pétition, and 
that it has been allowed in aecordance with the provisions of the section; 
but If he makes his motion for a new trial without asking for the time, then 
he can make it Independent of section 987, and is not bound by the provisions 
of that section. In other words, the court had a perfect right to entertain 
the motion for a new trial ; it did entertain It, and suspended the exécution 
until it should be determined." 

Section 1007, on the other hand, at the outset contemplâtes and 
provides for the supersedeas of a judgment on suing out of a writ 
of error. It deals with another subject from that involved in sec- 
tion 987 and is exclusively concerned with the question of securing 
a review of a judgment, not by the court which rendered it, but by 
an appellate tribunal. 

As already pointed out, a judgment or decree does not become final 
for the purposes of a writ of error or appeal until the motion for a 
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rehearing whîch the court sees fit to- entertairi îs disposed cf. Why 
does not this established prrnciple definitely dispose of the question 
before us ? A supersedeas cannot be secured until an appeal is taken 
or a writ of error is sued out, and this cannot be donc until a motion 
for a new trial, if made, is denied. 

The only answer to this argument is that the motion for a new 
trial, in order to be eflfective to enlarge the time for securing a su- 
persedeas, must be filed within the 42 days prescribed by section 987. 
The most obvious answer to this is that the statute does not say 
so. Not only so, but for reasons already stated, the two sections, 
987 and 1007, serve two distinct purposes and manifestly were not 
intended to modify or limit each other in respect of the separate and 
distinct relief contemplated by them. 

It is suggested that the cases of Sage v. Railroad Company, 93 U. 
S. 412, 23 L. Ed. 933, and Cambuston v. United States, 95 U. S. 
285, 24 L. Ed. 448, are in conflict with the conclusion reached in 
this case; but, after a careful considération of them in connection 
with the other cases cited by us, we are unable to so construe them. 
The first-mentioned case concerns the right of a third party and not 
a party to the suit. The holding was that a motion made by such 
third party who was permitted to intervene, only for the purpose of 
an appeal from a final decree, will not operate to suspend such de- 
cree. The Cambuston Case had to do only with sections 786 and 
987 and involved no considération of the rights conferred by section 
1007. 

It results that the motion to vacate the supersedeas must be de- 
nied. , 

REED, District Judge (dissenting in part). I am unable to concur 
in that part of the foregoing opinion which dénies the motion to va- 
cate the supersedeas. 

The judgment was rendered November 1, 1910, early in the Octo- 
ber, 1910, term of court. At the time of its rendition appellant was 
granted 60 days in which to settle a bill of exceptions only, and this 
time was subsequently enlarged by order of court. February 21, 
1911, within such enlarged time, but nearly four months 'after the 
rendition of the judgment, an order was made further extending such 
time until April Ist, and it was then ordered: 

"That the flUng In this court by the défendant on or prlor to March 1, 1911, 
of a bond that défendant will pay the judgment heretofore entered with 
interest and casts, if It ia flnally adjudged that he must pay such judgment, 
then the proceedings hereln subséquent to such judgment shall be stayed 
nntil April 1, 1911." 

No such bond was given by the défendant, and there was therefore 
no such stay of proceedings. 

On March 24, 1911, the bill of exceptions vv'as settled and allowed 
in open court. A motion for a new trial was then submitted on 
March 25th, and overruled April Ist following. The October term 
expired April 4, 1911, and on April T7th a writ of error was al- 
lowed to! operate as a supersedeas and to review the judgment, and 
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tlie requisite security taken. A motion is made in this court by the 
défendant in error to vacate such supersedeas because not allowed 
within the time required by section 1007 of the Revised Statutes of 
the United States. That section is as follows: 

"Sec. 1007. In any case where a writ o( error may be a supersedeas, the 
défendant may obtain such supersedeas by serving the writ of error, by lodg- 
ing a copy thereof for the adverse party In the clerk's office where the record 
remains, within sixty daj's, Sundays exclusive, after the rendering of the judg- 
ment complained of, and giving the security required by law on the issuing 
of the citation. But if he desires to stay process on the judgment, he may, 
having served his writ of error as aforesaid, give the security required by 
law within sixty days after the rendition of such judgment, or afterward 
wlth the permission of a justice or judge of the appellate court. And in 
such cases where a writ of error may be a supersedeas, exécutions shall not 
issue until the expiration ol the said, term of sixty (ten) days." 

That this section is intended to limit, to 60 days after the final 
judgment, the time within which a supersedeas must be obtained ad- 
mits of no doubt. Kitchen v. Randolph, 93 U. S. 87, 23 L. Ed. 810; 
Sage V. Railroad Co., 93 U. S. 412-417, 23 L. Ed. 933. 

In the last-named case Mr. Chief Justice Waite, speaking for, the 
court, said: 

"A supersedeas Is a statutory remedy. It is only obtained by a strict com- 
pliance wlth ail the required conditions, noue of whlch can be dispensed with. 
(Citlng cases.) Time Is an essentlal élément in the proceeding, and one which 
neither the court nor the judges can disregard. If a delay beyond the limlted 
time occurs, the right to the remedy is gone, and the suceessful party holds 
his judgment or decree freed and discharged from this means of staying 
proceedlngs for its collection or enforcement. This Is a right which he has 
acquired, and of which he cannot be deprlved without due process of law." 

Brockett v. Brockett, 2 How. 238, 11 L. Ed. 251, is distinguished 
in the opinion upon grounds that do not affect the interprétation thus 
placed upon section 1007. The rule held in Sagev. Railroad Com- 
pany has never been departed from so far as I can discover, and it 
was followed by this court in Logan v. Goodwin, 101 Fed. 654, 41 
C. C. A. 573. See, also, Conboy v. First National Bank, 203 U. S. 
141-145, 27 Sup. Ct. 50, 51 L. Ed. 128; and New England R. Co. 
V. Hyde, 101 Fed. 397, 41 C. C. A. 404. 

The only question therefore is : When does the judgment become 
final for such purpose? It is said by the majority that the judgment 
is within the control of the court during the term at which it is 
rendered, and may be set aside at any time during such term for 
reasons satisfactory to the court, and that a motion filed more than 
60 days after the rendition of the judgment and without leave of 
court, the term still continuing, suspends the finality of the judg- 
ment until the motion is ruled upon ; and if the motion is denied, the 
time within which the writ of error, to operate as a supersedeas 
or to review the judgment, must be obtained, dates from such ruling 
only; and authorities are cited by the majority which it is claimed 
support this contention. In ail of the cases so cited, save one, it af- 
firmatively appears either that the motion for new trial or pétition 
for rehearing was filed within the time in which the supersedeas is 



46 194 FEDEEAL KEPOBTHB 

re'qujl^d I to be bbtained, or it is assumed in the opinion that it was 
So'filéld. :' - 

Thasih Kingman & Go. v. Western Manfg. Co., 170 U. S. 675, 
18 Sup. Ct. 786, 42 L. Ed. 1192, it affirmatively appears that judg- 
wenfcjiwas entered again$t Kingman & Co., June 4, 1895, upon a 
verdict returned against them on that date, which was one o£ the 
dàys of the May tèrm, 1895, of the Circuit Court. On June 6th, it 
bei^g still the May terni, Kingman & Co. filed their motion to vacate 
andi set aside the judgment, and for a new trial, for various reasons 
thereiîi' assigned. The motion was heard and denied on December 
il,, 1895, at the tèrm of Court succeeding that upon which the judg- 
ment' :]w;as, entered. The(W|-it of error was allowed within 60 days 
af ter the ruling upon such motion, and the requisite security taken. 
Held, that the filing of the motion for new trial within two days 
after the rendition of the judgment suspended its opération until that 
motion wajs ruled upon, and that a writ of error sued out within 
60 da;^s after such ruling was in due time. 

Texas Pacific R. R. Co; v. Murphy, 111 U. S. 488^ 4 Sup. Ct. 
497, :28 jb.i Ed. 492, is à fair type of the cases in which it does not 
affirmatively appear that the motion was filed within the 60 days, 
but iniwbich it is assunie;d,tbat it was filed in due season. That was 
a writ of error to the Suprême Court of a state, in which court a 
pétition' foi*; rehëarihgf w'àfefiléd, and was considerëd and overruled 
p'y thç court Spiije montlik ,af ter the entry of the original decree. It 
doeSï iQot appear within wjiat time the pétition for rehearing was filed, 
but it waÉ 'assùmed by the United States Suprême Court that it was 
withiri' the time reqùiredby the state statiite, or it would not hâve 
been considpred by the state Suprême Coyrt. 

' Brockett V. Èrockett, àbove, is the only apparent exception to this 
rùle. That Wâs |a suit in equity, and the motion was to dismiss the 
àppeàl, and riot'to Vacate the superëèdeas — proceédings which are 
iijstinct and sejiafate ffdm each other. A motion, however, to reopen 
the decrée for some pùrpdse, was filed in the Circuit Court at the 
samé term, a^(i' Within 16 days af ter the decree -was entered, and 
was ref erfed 'b'y the court to a mâster tô report tliéreon. Upon the 
coming in of the master's report 15 days later, and at the same term 
the motidrl was denied à'nd the appeal was taken within 10 days 
theî'eaf ter (the time then required within which a supersedeas must 
be obtained), ând it was hëld to be in time. 

Section 1012 of the Revised Statutes (U. S. Comp. St. 1901, p. 
716) providfes, however, that : 

"Appeals from the Circuit Courts and District Courts actlng as Circuit 
Courts, • * * shall be subject to the same rules, régulations, and restric- 
tions as are or inay be prescrlbed la law ia cases of vvrlts of error." 

Act of Marcb 3, 1803, c. 40, 2 Stat. 244, amending sections 19-22 
bf the Judiciafy Act of 1789 (Act Sept. 24, 1789, c. 20, l.Stat. 73). 
That being true, the motion to reopen the decree in Brockett v. Brock- 
ett within 16 days after its rendition would be within the 42 days 
prescribed by section 987, Revised Statutes of the United States, and 
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might suspend the opération of the decree until such motion was 
ruled upon. 

The rule which permits a motion for new trial to be filed at any 
time during the term at which the judgment is entered in law cases 
is that of the common law, and unless modified by some statute of 
the United States would obtain in the courts of the United States in 
law actions. 

Section 17 of the Judiciary Act of 1789 (which is now section 726 
of the Rev. Stats. [U. S. Comp. St. 1901, p. 584]) reads as follows: 

"Ail of the said courts (of the United States) shall hâve power to grant 
new trials in cases where there bas been a trial by Jury, for ireasons for which 
new trials hâve usually been granted in the courts of law." . 

This section, unless modified as above stated, would doubtless per- 
mit the filing of a motion for a new trial at any time during the 
term at which the judgment was rendered for the reasons stated, as 
at common law, and while the judgment was under the control of 
the court. 

But. section 18 of the act of 1789 (which is now section 987 of 
the Rev. Stats.) immediately follows section 17, and is as follows: 

"When a Circuit Court enters judgment in a civil action, either upon a 
verdict or on a flnding of the court upon' the facts, in cases where such find- 
ing Is allowed, exécution may, on motion of either party, at the discrétion of 
the court, and on such conditions for the securlty of the adverse party as it 
may judge proper, be stayed forty-two days from the time of entering judg- 
ment, to give time to file In the clerk's office of said court a pétition for a 
new trial. If such pétition is flled within said term of forty-two days, with 
a certificate thereon from any judge of such court that he allows it to be 
flled, which certificate he may malie or refuse at his discrétion, exécution 
sball, of course, be further stayed to the next session of said court. If a 
new trial be granted, the former judgment shall be thereby rendered void." 

This section, it seems to me, was intended to limit the time within 
which motions for new trials as authorized by section 726 must be 
filed. It was expressly so interpreted by the Suprême Court of 
the United States in Cambuston v. United States, 95 U. S. 285, 24 
L. Ed. 448. In that case Mr. Chief Justice Waite, delivering the 
unanimous opinion of the Suprême Court, after referring to Brockett 
V. Brockett, and quoting sections 726 and 987 of the Rev. Stats. of 
the United States, said at page 288 of 95 U. S. (24 L. Ed. ,448) : 

"From this législation it is apparent that it was not the policy of Congress 
to suspend the opération of a judgment so as to allow an application for a 
new trial in any case beyond a period of 42 days from the time of its 
rendltion." ' 

This décision has never been questioned by any subséquent déci- 
sion of the Suprême Court, and that court is not given to overruling 
its deliberate judgments previously rendered without referring to 
them and stating in clear and spécifie language its reason for so do- 
ing. It has never done so with référence to the Cambuston Case, 
and it seems to me that that décision still stands as the deliberate 
judgment of the Suprême Court as to the meaning and purpose of 
that section. It may be that this section also enlarges the grounds 
upon which the motion for new trial may be granted; but that ques- 
tion need not be now considered. 
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In Gonboy v. First National Bank, 203 U. S. 141, 27 Sup. Ct. 
50, 51 L. Ed. 128, there was an attempt to appeal from an order in 
bankruptcy allowing the claim of the bank against the bankrupt es- 
tate under section 25b of the Bankruptcy Act (Act July 1, 1898, c. 
541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]). The order of 
the District Court affirming the order of the référée was affirmed by 
the Court of Appeals January 23, 1905. April 25, 1905, the trustée 
petitioned that court to recall its mandate and vacate the order there- 
for, which application was denied. On May 8th a pétition for re- 
hearing was filed, which was denied by the Court of Appeals May 
17th, and an order to that effect entered May 24th. On the same 
day, May 24th, a pétition was presented to a justice of the Suprême 
Court praying an appeal from the whole of said order of affîrmance 
by the Circuit Court of Appeals dated January 23, 1905, and from 
the order of April 25, 1905, denying the motion to recall the man- 
date, and from the order of May 24, 1905, denying the pétition foi 
rehearipg. An appeal was allowed and certificate granted May 27, 
1905, under section 25b(2) of the Bankruptcy Act, and it was clairiied 
that under the rule held in Brockett v. Brockett that order of the 
Court of Appeals did not become final until the pétition for rehear- 
ing was denied. 

Mr. Chief Justice- Fuller, overruling this contention, said, at page 
145 of 203 U. S., at page 52 of 27 Sup. Ct. (51 h. Ed. 128): 

"The cases cited for appellant, In which It was held that an application 
for a rehearing, made before the tlme for appeal had explred, suspended the 
runnlng of the period for taking an appeal, are not applicable when that 
perlod had already explred. When the tlme for taking an appeal has explred, 
It cannot be arrested or called back by a simple order of court. If it eould 
be, the law which llmlts the tlme within which an appeal can be taken would 
be a dead letter." 

This rule is as clearly applicable to proceedings for a supersedeas 
as it is to the time within which an appeal or writ of error to review 
a judgment or decree of the court may be taken. 

It affirmatively appears that the motion for new trial in the présent 
case was not filed until nearly five months after the rendition of 
the judgment ; and at no time prior to that were any steps taken, 
either under section 987 or otherwise, to suspend the finality of the 
judgment of November 1, 1910. The writ of error was not sued 
Gut until April 17th or but 13 days before the expiration of 6 months 
aftef the entry of the judgment. In my judgment the supersedeas 
in this case cannot be upheld without disregarding the décisions of 
the" Suprême Court in Kitchen v. Randolph, Cambuston v. United 
States, and Conboy v. First National Bank. 

For the reasons stated, I think the motion to vacate the supersedeas 
should be sustained. 
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MITCHELI, V. PORTER, 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1912.) 

No. 1,&76. 

1. Courts (§ 405*) — "Final Obdfb"— Refusai, to Stbike toom Judqment 

Pkovision Direct Aekest. 

An order denylng a motion to strike from a judgment a provision di- 
recting that exécution Issue against the person of tlie défendant after re- 
turn of exécution agalnst his property ansatlsfied was a final order wlthin 
the meanlng of Carter'i? Aun. Code Clv. Proc. Alaska, § 504, whicli per- 
mlts a wrlt of error from tlie United States Circuit Court of Appeals, 
Ninth Circuit, to revlew a final order of a District Court of Alaska. 

[Ekî. Note. — For other cases, see Courts, Dec. Dig. § 405.* 

For other définitions, see Words and Phrases, vol. 3, p. 2802. 

Orders, deerees, and Judgments reviewable in Circuit Court of Appeals, 
see notes to Salmon v. Mills, 13 C. 0. A. 374 ; Taylor v. Breeze, 90 C. C. 
A. 566.] 

2. Motions (| 64*) — Oedeb— Conclusiveness of Adjudication— Intebloou- 

lOBY Order. 

An Interlocutory order denylng a motion to discharge the défendant in 
a civil action from custody, made before trial, was not res judlcata on 
a motion to strike from the judgment rendered on an amended complaiut 
a provision dlrectlng defendant's arrest. 

[Ed. Note. — For other cases, see Motions, Cent. Dig. §§ 88, 90 ; Dec. Dig. 

§ 64.*] 

8. Execution (§ 423*) — Against Person — Complaint— Allégation op Fraud. 
A judgment dlrectlng exécution against the person of the défendant in 
a civil action Is unauthorized where the complaint fails to charge thè de- 
fendant with any fraud. 

[Ed. Note.— For other cases, see Execution, Cent. Dig. §§ 1214-1221; 
Dec. Dig. i 423.*] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska. 

Action by Frank J. Porter against Alex. Mitchell. From an order 
denying defendant's motion to strike from the judgment a provision 
directing his arrest, he brings error. Reversed. 

The plaintlff in error was défendant in the court below to an action there 
brought by the défendant in error as plaltitiflC to recover the sum of $2,461.- 
50, with costs, alleged by the complaint to be then due the plaintlff from the 
défendant for hauling 547 cords of wood from Aider and Cripple creeks to 
Ready Bullion creek, in Alaska, whlch wood the complaint alleged to be the 
property of the défendant, and which amount it alleged was the price the 
défendant agreed to pay the plalntiff for that service. The complaint was 
verified by the plaintlff on the 16th day of June, 1910, and flled in the court 
the next day, on which last-mentioned day, to wit, June 17, 1910, the plain- 
tife made and also flled an afildavit in the foUowing words and figures: "That 
he, as plalntiff, has commenced an action in the above-entitled court, the ob- 
ject and purpose of whlch is to recover a judgment against the défendant, 
Alex. Mitchell, for the sum of two thousand four hundred and sixty-one dol- 
lars and fifty cents ($2,461.50) on a claim for services rendered by plaintlff for 
and on behalf of défendant between the 22d of January, 1910, and the Ist 

•For other cases see same topic & § nvmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
194 F.— 4 
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day of Aprll, 1910, whereby sald défendant became Indebted to the said plaln- 
ttfl In the sum of $3,461.50, whldl amonnt défendant agreed to pay. That the 
défendant, Alex. Mltchell, ïs âbout to removè from tbe district of Alaska to 
some PQljit or points unknoT^n to plalntiff, wltlioiit said terfitory of Alaska, 
wlth Intent to defraud hls eredltors, éëpecially this afflaàt, and that said de- 
fendant bas disposed of ail of bis property in the district of Alaska, and con- 
vertéd the same Into money, wlth intent to defraud bis creditors, especially 
this affiant" 

Based tipiJn thèse proceèdings, a wrlt, sîgned by the Jndge and under the 
seal of the court, was Issued direeting the marshal to arrest the défendant 
wherever found In the district, and to hold hlm to bail in the sum of $2,500, 
under whlGh wrlt the défendant was arrested. He subsequently gave bail. 
Thereafter hé moved the court to diseharge him and exonerate hls bondsmen, 
basing that motion upon his own affldavit and upon the déposition of one 
Peter ^'■aéhon. 

The affldavit of the défendant, Mitchell, Is as foUows: 

"I am the défendant above named. In January, 1910, I was the owner of 
a certain lot of flrewood, 4-foot length, situate on Aider and Cripple creeks, 
and at that time I had over six hundred (600) cords of wood. I entered Into 
an agreement with Sandetrom, Oison, Gillis & Gaidos, copartners engaged in 
mlning on number three (3) Keady Bulllon creek, Fairbanks recording district, 
territory of Alaska, to sell to them said wood at two and 50/100 dollars ($2.50) 
per cord, subject to the following conditions: ïhat sald wood was to be paid 
for early in May, 1910, but thé tltlij theretb should reriiàin in me untll it was 
pald for. Thereafter the parties to whom I agreed to sell sald wood caused 
same to be transported by one F. J. Porter to the ground where they were car- 
rylng on mining opérations! and in order to avoid any question about my 
tltle to the wood, when Sandstrom et a'L failed in their mining opérations, 
they gave me a blll of sale, and I took possession of same and sold it for the 
Rum of eighteen hundred dollars ($1,800.00), which ineluded the original pur- 
chasé pricè as agreed by Sandstrom et al., and the expense I had been to in 
looking after sald wood and obtaining a purchaser. Thereafter, I started 
down river on my way to my home In Greece; and was arrested and brought 
back to Palrbanks on thCiClaim of F. J. Porter, who claimed I was indebted 
to him In the sum of twenty-fpur hundred eixty-one and 50/100 dollars ($2,- 
461.50). I am not' indebted to said Porter in any sum whatsoever. I never 
contra eted wlth him.to haul the wood, I had nothlng to do wlth the haullng 
of the wood, nevei? agreed in Writlng or otherwise to pay him any sum due and 
owing to Sandstrom et al., and am not llable for the amount of hls claim, or 
any part or portion thereof. I a^ inf ormed an(J believe, and so allège, that on 
January 22, 1910, Sandstroiii, Oison, Glllïs &' Gaidos entered into a certain 
written agreement wlth P. J. Porter for the haullng of the wood I had sold 
to thenj, at the rate of four and 50/100 dollars ($4.50) per cord, which said 
agreement was in words and figures, as follpws, to wit: 

'"This agreement, made In dupliéate this 22d day of January, A. D. 1910, 
between Sandstrom, Oison, Qillîs & GaldoS, copartners,' nilners, operating 3 
Ready Bullion, creek, in the Fairbanks rçcoi:dlng district, territory of Alaska, 
parties of the flrst part, and Frank J. Porter, of Fairbanks, Alaska, party of 
the second pfirt, witîiesseth: That the parties of the first part.are tosupply the 
said Porter with 1,000 cords of f our-foot wood for transportation from Aider 
and Cripple creeks to the claliii heing oppreted by the parties of the flrst part 
on Ready Bullion creek. , And the parties of the first part agrée to pay the 
party of the second part for the said haullng the price of four and one-half 
dollars ($4.50) per cord of 128 tu feet. Party of the second part agrées to pile 
the wood S f t. Mgh so tha^ the same can be accurately measured. The par- 
ties of the flrst part agrée to supply thé wood so to be hauled, up to the said 
amount of 1,000 cords, in such quanti ties as the, party of the second part may 
désire, and, the party of the second part agrées to commence the haullng of 
same on or beforé February Ist, 1910, and tô continue untll the same is ail 
hauled, agreéing to hâve the entire quantity ?ill delivered on Ready Bullion 
creek bèfore the trails break up ànd the snow goes off. Ttie parties of the 
first part are to pay the party of the second part, or his order, as fbllows: 
tts much as possible at each clean-up after comniencing slulcing and the full 
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amount due second party for sald haullng to be pald on or before Ist July, 
1910. 

" 'In witness whereof the parties bereto bave bereunto set tbeir bands and 
seals tbls 22d day of Jauuary, A. D. 1910. 

'"[Slgned] Geo. Gaidos. 
"'D. Gillis. 
"'G. Sandstrom. 
"'F. J. Porter. 
" 'Slgned, sealed, and delivered In the présence of: 
" 'Edw. Sandstrom. 
"'Edw. J. Higney. 
" 'Sandstrom, Gillis, Gaidos & Co., Ready Bullion Creek. 

" 'Please pay to tbe order of Vachon & Sterling, Falrbanks, ail sums of 
money due me under above contraet, as tbe same become due, and charge 
to my aecount. [Signed] F. J. Porter. 

" 'Accepted, payable to Vacbon & Sterling. Gaidos, Gillis Co.' 

"Sald P. J. Porter was an employé of Sandstrom et al., and not of myself, 
and long prior to tbe tlme tbe above-entitled action was instituted sald Porter 
assigned ail bis elaim in and to tbe above-entitled aecount to Vacbon & Ster- 
ling, who were the owners of said aecount upon the date sald suit was in- 
stituted, and said Porter bad no interest whatsoever in said aecount, or any 
part thereof, and is not the real party in interest, and bas no clalm what- 
soever against me. I never in writing or otherwise agreed to pay to Porter, 
or to Vacbon & Sterling, for tbe haullng of said wood, and never obligated 
myself to pay said indebtedness so contracted by Sandstrom et al., founded 
npon said written agreement above set forth, and am not now llable for said 
debt and am not now indebted to the plaintiff above named, or bis assigns. In 
any sum whatsoever. My arrest was wrongfui, and I bave been greatly 
damaged thereby, bave been detained in Falrbanks against my will, and ex- 
pect to return to my home in Greece. I am sixty-three (63) years of âge, and 
do not désire to go out over tbe trall, but am desirous of going outside by 
steamboat. I bad my ticket purchased clear tbrough to Seattle, and was 
on my way to Seattle wben arrested and brougbt back, on or about June 22; 
1910, and bave been detained bere under great expensft ever since said tlme. 
I am at présent out on bail and am unable to leave Alaska nnless the writ 
of arrest Is discharged. Alex. Mitebell. 

"Subscribed and sworn to before me this Augùst 23, 1910. 

"John A. Clark. [Seal.] 
"Notary Publie in and for the Territory of Alaska." 

Aa order denylng tbe motion was entered September 2, 1910, in thèse words: 
"Now on this day this cause came on for hearlng upon the motion of tbe 
défendant for an order to discharse tbe writ of arrest. theretofore Issued 
herein. McGinn & Sullivan appearing for plaintiff, McGowan & Clark for 
défendant, and, after argument bad and the court being fuUy advised In the 
premlses, dénies said motion." 

On the 22d of tbe next month the plaintiff in the action filed by leave of 
the court an amended complaint, stating tberein the cause of action to be, in 
substance, that on the 22d of February, 1910, the plaintiff entered Into an 
agreement wltb Gaidos, Gillis, Sandstrom & Oison as mlning parlnp^s under 
the firm name of Sandstrom, Gaidos. Gillis & Co., whereby the plaintiff agreed 
to haul for that partnership 1,000 cords of 4-foot wood froni Aider and Crip- 
jjle creeks in the Falrbanks recording district to the elaim being operated by 
the copartners on Ready Bullion creek for tbe agreed sum of S4..50 per eord 
of 128 cubic feet; that, pursuant to sald agreement, the plaintiff so bauled 
about sr.O cords of the wood. when it was rflutually agreed between tbe respec- 
tive parties that, on aecount of flnancial difficulties of the firm, tbe plain- 
tltr need not haul any more wood under tbe contraet, and that the copartner- 
ship was then indebted to the plaintiff for hauling the 550 cords in tbe ^Mn 
of $2,4t)1.50; that thereafter tbe plaintiff told the défendant that, if Sand- 
strom, Gaidos, Gillis & Co. failed to pay him the $2,461.50, he would hold 
the wood whlcb was then In bis possession on Ready Bullion creek under a 
elaim of lien, "or that he would attach ail of said copartners' rlgbt, title, 
and interest in said wood and sell tbe same at public sale; that tbe défend- 
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ant thenlnformed the plalntlff that he had a claim agalnst sald wood to the 
amount of one thousand three hundred and seventy-flve dollars ($1,3T5), be- 
Ing the prlce that said copartnership had agreed to pay him for said wood at 
the raté of two dollars and flfty cents (Ç2.50) per eord;" that at that time 
there stlU remalned upon the elalm at Ready Bullion creek about 450 cords 
of the wood hauled by the plaintifC, "and that the sald défendant declared 
to sald plaintiff that It was of sufficient value to pay the défendant the two 
dollars and flfty cents ($2.50) for each and every cord upon said claim and 
the four dollars and flfty cents ($4,50) per cord due plaintiff from said co- 
partnership for hauling the same, and that the défendant then and there 
undertook and agreed with the plalntlff that If he, sald plalntlff, would not 
seek to dispose of the sald wood and the sald property by vlrtue of hls lien, 
or brlng légal proceedlngs to enforce hls claim against the same and not In- 
Tolve the sald wood In lillgatlon, and release the sald copartnership of their 
Indebtedness to hlm, that he, the said défendant, would procure a blll of sale 
from sald copartnership, and take the tltle of sald wood In hls own name and 
sell and dispose of the same, and that he would pay to the plaintiff for each 
and every eord then remalnlng upon sald daim and whlch had been hauled 
by said plalntlff the sum of four dollars and flfty cents ($4.50) per eord, and 
the sald défendant at sald time further agreed that he would not sell any 
of sald wood for less than eight dollars ($8) per cord, and said défendant 
further stated to sald plalntlff that he, sald défendant, had 170 cords of 
wood In the hlUs, and that sald défendant would pay to sald plalntlff any 
balance of the said sum of two thousand four hundred slxty-one dollars and 
flfty cents ($2,461.50) due sald plaintifC after the sale of the sald wood on 
Ready Bullion creek, and sald défendant further agreed wlth sald plaintiff 
that if at any time said défendant desired to get the money comlng to him 
from the sale of said wood from sald copartnership that he would glve to 
said plalntlff the privilège of purchaslng ail of said wood before offerlng the 
same to any other person for sale by payîng to hlm, the sald défendant, the 
amount of hls claim, to wit, the sum of one thousand three hundred seventy- 
flve dollars ($1,375), and the said plalntlff agreed wlth sald défendant, when- 
ever said défendant should ask it, to pay to him, said défendant, the amount 
of hls claim to wlt, the sum of one thousand three hundred and seventy-flve 
dollars ($1375);" that, in.pursuance of that agreement, the plaintiff released 
the copartnership from their obligations to hlm, and agreed with the défend- 
ant that lie would not attempt to dispose of the sald wood, and that he would 
not Instltute any légal proceedlngs in any court involvlng the wood in litiga- 
tion, and that thereupon the said copartnership executed to the défendant a 
blll of sale conveylng to him ail their Interest In the wood, and the défendant 
agreed to pay to plalntlff the amount comlng to hlm from said copartnership 
for hauling the wood ; that thereaf ter, and wlthout the knowledge or consent 
of the plaintiff, the défendant sold and disposed of the wood, and by reason 
thereof became Indebted to the plalntlff In the sum of $2,461.50, which the 
défendant has refused and nèglected to pay. The prayer of the amended 
complaint is for that sum of money, with costs. 

The case was trled wlth a jury, which returned thls verdict: "We, the 
jury duly Impaneled and sworn in the above-entitled case, flnd in favor of the 
plalntlff and against the défendant, ^nd flnd that thç défendant Is Indebted 
to the "Plalntlff in the sum of two thousand four hundred slxty-one and 
Bo/ioo dollars ($2,461.50), and costs of court." Subséquent to the verdict, tl'e 
défendant was surrendered by his bondsmen to the marshal and hls bail e:. 
onerated. 

The judgment entered in the case récites the substance of the verdict, and 
that "wlthin the time requlred by law the said défendant by his attorneys 
duly flled his motion for a new trial, on the ground, among other thlngs, that 
said verdict was excessive, and the court havlng talien said matter under 
advisement, and havlnj? duly consldered the law and the évidence in regard 
to the ground set up in said motion for a new trial, and the court being of 
the opinion that the said verdict, in vlew of ail the évidence, was excessive, 
and that a new trial should be granted unless the said plaintiff was wiillng 
to remit the amount of sald verdict in excess of $1,800 and the court havlng 
so announced hls décision upon the 9th day of January, 1911, and the plaln- 
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tlff then and there acceptlng the same and remlttlng to sald défendant the 
amount of sald verdict In excess of $1,800, and It therefore appearing to 
ttie court tàat the sald plaintiff was entitled to a judgment against the said 
défendant Alex. Mltchell in the sum of $1,800," and proceeded to adjudge 
that the plaintiff hâve and recover of the défendant $1,800 with costs, and 
that exécution therefor issue, concludlng with thèse further provisions: "It 
fnrther appearing to the court that the défendant, Alex. Mitchell, has been 
previonsly arrested in said action under the provisions of chapter 12 of part 
4 of the Code of Civil Procédure of the district of Alaska, it is further or- 
dered that exécution may be issued against the person of the judgment debtor 
after the return of exécution against Ms property unsatisfied in whole or 
In part." 

Based upon an affidavlt to the effect that the only Issue submitted to the jury 
or by it found upon related to the question of indebtedness of the défendant to 
the plaintiff, a motion was subsequently made by the défendant for his dis- 
charge from custody and that the two last above quoted paragraphs of the judg- 
ment be stricken therefrom, both of whicti motions were denled in this order: 
"That the sald motion of the défendant to strike certain paragraphs from 
the judgment of the court heretofore entered herein be, and the same is 
hereby, denied, and the motion of the défendant for the discharge of said 
défendant from arrest be, and the same is hereby, denied, without préjudice 
to renewal, to which rullng and order of the court défendant escepts, and 
exception is allowed." 

Charles J. Heggerty and McGowan & Clark, for plaintiff in error. 
Metson, Drew & MacKenzie and E. H. Ryan, for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The mo- 
tion to dismiss the writ of error is denied. 
It is based upon thèse grounds: 

"First. That said order is not a final order or Judgment withln the con- 
templation of the Alaskan Code. 

"Second. That admltting, pro argumentl, that the order denylng the mo- 
tion to discharge from custody was final and therefore appealable, défend- 
ant had made a prior application which had been denied, and had not ap- 
pealed from the décision of the court, and the order was therefore res judi- 
cata." 

[1, 2] The Code referred to permits a writ of error from this court 
to review a final order of a District Court of Alaska. Section 504, 
Carter's Ann. Code Civ. Proc. Alaska; Tornanses v. Melsing, 106 
Fed. 775, 45 C. C. A. 615. The prior order refusing the discharge 
of the défendant from custody was made before the trial of the case, 
and consequently before judgment, and was therefore interlocutory. 
The cause of action counted on in the amended complaint on which 
the case was tried was a différent cause from that stated in the orig- 
inal complaint upon which the prior arrest was based. 

Passing the point made as to the propriety of permitting such a 
change of the cause of action, it is to be observed that the amended 
complaint was not only without any charge of fraud, but was not 
supplemented by any affidavit of any character. The order sought to 
be reviewed by the présent writ of error was entered after the rendi- 
tion of the judgment in the action, and was a déniai of the defendant's 
motion made to strike from that judgment the provision reciting his 
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provîsîotol arfest and refusing to discharge him from custody, and 
aiso djrecting that exécution issue àgainst the person of the défend- 
ant after return of exécution against his property unsatisfied in whole 
or in part. This was a final order. It, in effect, not only directed 
that he be kept a prisoner, but that exécution be issued upon the judg- 
ment to enforce his imprisonment. 

[3] Upon the merits, to state the case is to décide it. Even if it 
be conceded that the preliminary artest of the défendant was author- 
ized, which we are far from doing in view of the affidavit upon which 
it was based, the cause of action was totally changed by the amended 
complaint upon which the trial was had, in which amended complaint 
there is not a word even tending to charge the défendant with any 
fraud in connection with his alleged neglect and refusai to pay the 
amount therein alleged to be due from him to the plaintiff; and, as 
has beenshown, was not supplemented by any affidavit of any char- 
acter. "Tp authorize a judgment convicting the défendant of fraud," 
said the Swpreme Court of California in Davis v. Robinson, 10 Cal. 
411, "the facts upon which the charge is based must be specifically 
alleged in. the complair|t. A judgment is the détermination of the 
rights of the parties upon the facts pleaded, and it cannot in any event 
éxceéd the relief warranted by the case stated in the complaint. Ex- 
ecution against the person, unlike an exécution against the property 
of the. défendant, which foUows, as a matter of course, upon a money 
judgment, can only issue upon direction of the court to that effect, 
based. upt)n the spécial facts found, and such facts cannot ibe consid- 
ered by the jury uniess averred in the pleadings. Side issues 
upon affidavits are not the issues upon which juries pass. The 
arresl; i iUpo^ affidavit i§ only intended to secure the présence 
of the défendant until final judgment; and, in order to detain 
and imprison his person afterwards, the fraud must be alleged 
in the cçttipilaint, be passed upon by the jury, and be stated in the 
judgmeçt, In nearly evèry case in which an arrest is àllowed by the 
statute the facts authorizing the arrest also constitute the cause of 
the action^ and, of course, must necessarily be stated in the complaint. 
In the f ew instances where the circumstances authorizing an arrest 
occur subsèquently to the filing of the complaint, application should 
be made ;tb the court either to amend the original, or to file a supple- 
mentàl complaint, so as to set forth the facts upon which exécution 
against t)hè person of the défendant will be asked in the enforcement 
of the judginent sought. By requiring the charges to be stated in the 
complaiûl, the rights of the défendant will be fully guarded. He can 
then mëet the charges, and hâve a fair opportunity of defending him- 
self by a .trial before the jury. There may be sonie inconvenience in 
blending, on the same trial, a question of indebtedness and a ques- 
tion of fraud, but we perceive no way of avoiding this and giving 
full protection to the défendant. A spécial finding on the question 
of fraud should be always taken, so as to keep it as distinct as pos- 
sible from the main subject of controversy." Substantially the same 
views were taken by the same court in the subséquent case of Payne 
V. Elliot, 54 Cal. 339, 342, 35 Am. Rep. 80, where it was said: 
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"But the Judgment for traud exeeeds the relief to whlch the plalntlfC was 
entltled by his complaint, for the only averments upon the subject of fraud 
are 'that the défendants received said shares of stock In a flduclary capacity, 
as the agents of this plaintîtf and net otherwise,' and 'that défendants were 
and are guilty of fraud in receiving and converting said stock to their own 
use.' It is not altogether clear how a person is chargeable with fïaud by 
receiving shares of stock in a fldueiary capacity ; for, as the term 'flduciary' 
imports, the défendants mnst hâve received £hem rightfully to hold In trust 
for the plaintifC. But if the défendants, as trustées of the plaintiff, fraudu- 
lently converted the stock to their own use, the facts which constituted the 
Imputed fraud should hâve been stated ; for fraud is never presumed, but must 
be proved, and, to bé proved, the facts upon which the charge is based must 
be speclflcally alleged in the complaint. Davis v. Robinson, 10 Cal. 412. 

"Without any issuable averments upon the subject the court flnds 'that the 
défendants were the agents of the plalntifC, that the plaintiff delivered the 
stock to them to hold as security for the payment of $409 which he owed to 
them, and that they received it in the course of their employment as such 
agents and lu a. fiduclary capacity.' Upon thèse flndings the court 'adjudged 
the défendants guilty of having fraudulently misapplied and converted said 
one hundred shares of the capital stock of the Northern Belle Mlll & Mining 
Company to their own use, and that the défendants be arrested aud held in 
custody untll they pay the amount of thls judgment, or until they shall other- 
wise be legally discharged from custody.' The judgment in this respect is 
not warranted by the case stated in the complaint or the flndings. 

"Some time after the judgment had been rendered, the court below under- 
took, by an order entered upon the minutes of the court, to niodlfy It by 
'striking out the last six Unes therein' ; but that does not cure the error. 
The judgment convicting the défendants of fraud and ordering their arrest 
should be vacated. 

"It, is hardly necessary to remand the cause for a new trial for that pur- 
pose, but the court below is dlrected to strike from the judgment the fol- 
lowlng matter, viz.: 'And that plaintiff is entitled to an order of arrest 
against said défendants until the same shall be paid. • * * And it is 
further ordered, adjudged, and decreed that défendants were the agents of 
the said plaintiff, and that they received 100 shares of the capital stock of 
the Northern Belle Mlll & Mtuing Company, of the value of $2,950 ; that they 
received the same as the agents of the said plaintiff, and in a fldueiary ca- 
pacity, and refused to dellver the same to plaintiff on demand ; and that they, 
the said défendants, converted the same to their own use, and against the 
wlll or consent of said plaintiff, by re^son of whlch they are hereby adjudged 
guilty of fraud. And it is further ordered, adjudged, and decreed that said 
défendants be arrested, and held In custody until they pay the amount of 
thls judgment, or untll they otherwise legally be discharged from custody.'" 

We are of the opinion that the views thus expressed in the cases 
cited are sound, and we therefore reverse the order in question, with 
direction to the court below to strike from the judgment the clauses 
hereinabove quoted, and to discharge the défendant from custody. 

Ordered accordingly. 
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SEXTON MFG. CO. et al. r. SINGER SEWINO MACH. CO. 

(Carcult Court of Appeals, Seventh Circuit. July 27, 1811. Kehearlng 
Denled Octdber 4, l&ll.) 

No. 1,665. 

1. Mechanics' Lien (| 197*) — Notice of Claim— Sufficienct. 

One purchasing property agalnst whlch a mechanic's lien Is sought may 
rely on clalmant's fallure to give notice of hls clalm as required by 
Btatute, though the purchaser took the property after Installation of tho 
machines for which a lien Is claimed, and after claimant Ineffectually 
attempted to claim a lien. 

[Ed. Note. — For other cases, see Mechanics' Mens, Dec. Dig. § 197.*] 

2. Mechanics' Liens (§ 131*) — Noticsb of Claim— Sufficienct. 

Flllng a blU In the fédéral Circuit Court to foreclose a mechanic's lien 
does not comply with 111. Act 1903, p. 230 (Hurd's Rev. St. 1905, c. 82) §| 
7, 9, defeating a mechanic's lien as to purchasers, etc., unless with in 
a speclfled period claimant shall "elther bring suit to enforce hls lien 
therefor or shall flle with the clerk of the circuit court in the county, 
a claim for lien," and RUthorizing suit to enforce the lien to be brought 
"In any court of compétent chancery jurlsdiction" In such county. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 184; 
Dec. Dig. i 131.*] 

Grosscup, Circuit Judge, dissonting. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Illinois. 

Bill by the Singer Sewing Machine Company against the Sèxton 
Manu facturing Company and another. Decree for complainant, and 
défendants appeal. Reversed, with directions to dismiss. 

Frank Y. Gladney (Elmer H. Adams, Dwight S. Bobb, and Asa 
G. Adams, of counsel), for appellants. 
■Charles P. Wise and Clarence T. Case, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. [1, 2] On April 23, 1907, appellee filed 
in the United States Circuit Court at Danville, Vermilion county, 111., 
a bill to foreclose an alleged mechanic's lien on real estate in Wayne 
county, 111. Notice of lien (or a suit as the équivalent of notice) was 
never filed in Wayne county. Boggs, who was averred to be owner 
when the machines were furnished to occupants who had the right 
to improve the property, filed a disclaimer, in which he alleged that 
he had quitclaimed to Kreitler, who, in turn, had conveyed to appel- 
lants. Thereupon appellants appeared as parties défendant, and set 
forth, among other défenses, that appellee's filing of the bill herein 
was not a giving of notice of a claim of lien in compliance with the 
mechanic's lien statute of Illinois. 

Appellants purchased subsequently to the installation of the ma- 
chines and appellee's attempt to claim a lien. But, a mechanic's lien 
being purely of statutory origin, a purchaser's knowledge that the 
contracter had not taken the steps necessary to bind a purchaser 
could hardly supplant the statute. Von Tobel v. Ostrander, 158 111, 

•For other casea «ee lame topic & i kumbeb in Dec. & Am. Bigs. 1907 to date, & Bep'r Indexe* 
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499, 42 N. E. 152; May Brick Co. v. General Eng. Co., 180 III. 535, 
54 N. E. 638. 

Section 7 of the act of 1903 (Laws 1903, p. 230 [111. R. S. 1905, 
Hurd, p. 1319]), in force when the machines were supplied and since, 
provides that: 

"No contractor shall be allowed to enforce such lien against or to the 
préjudice of any other credltor or Incumbrancer or purchaser, unless with- 
in four months after completlon • * * he shall either brlng suit to en- 
force his lien theref or or shall file wlth the clerk of the circuit court in 
the county in which the building, érection or other improvement is situat- 
ed, a claim for lien, verifled by the affldavit of himself or his agent or em- 
ployé, which shall consist," etc. 

One way to bind the world is to file a "claim for lien" in the of- 
fice of the clerk of the circuit court in the county where the land 
lies. An alternative way is to "bring suit." In what county or in 
what court the suit shall be brought is not defined in this section. If 
this were ail of the statute, it might be said that a suit before a jus- 
tice of the peace in Sangamon county to foreclose a mechanic's lien 
on land in Wayne county was intended by the Législature to be the 
équivalent of recording a claim for lien in the office of the clerk of 
the circuit court in Wayne county. But it is agreed section 9 is in 
pari materia, and therein the provision is that: 

"Such contractor may bring suit to enforce his lien by bill or pétition in 
any court of compétent ehancery Jurisdlction in the county where the im- 
provement is located." 

If "in the county" defines "jurisdiction," then the bill filed in the 
United States Circuit Court was the équivalent of a claim of lien re- 
cordéd in Wayne county; but not if "in the county" defines the 
"court" in which the bill or pétition, as the alternative of a recorded 
notice, must be filed. Which construction accords with the inten- 
tion of the Législature? 

In the expression, "any court of compétent ehancery jurisdiction in 
the county," the words, "of compétent ehancery jurisdiction," con- 
stitute an adjectival phrase that modifies "court." If for the ad- 
jectival phrase adjectives of equal value be substituted, so that the 
expression becomes "any compétent ehancery court in the county," 
the fact that "in the county" qualifies and limits "court" appears in- 
disputable. 

Presumptively the Illinois Législature in using a "court" as a reg- 
istration office for the filing of notice of mechanics' liens (which could 
hâve no existence save through the législative will) meant Illinois 
courts, not courts that are foreign to Illinois sovereignty. Even if 
the Illinois Législature had the power to use other courts as a part 
of the machinery for giving a required notice to creditors, incum- 
brancers, and purchasers, an intention to do so should not be infer- 
red against the natural presumption, unless the language is entirely 
free from ambiguity. But, so far from the meaning being dubious, 
the proper grammatical analysis of the language leads to perfect 
clearness. 

An harmonious, rather than an anomalous, registration system 
should be held to be the object of the Législature. Respecting con- 
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veyances, mortgagés, leases, tax sales, taxes, assessment liens, arid the 
like, Illinois, in line with other states of our Union, has provided a 
gênerai registration system by the use of which an intending pur- 
chaser of land may acquire knowledge of ail interests and liens that 
are dépendent on or dérive their existence from Illinois law that 
may affect his purchase by examining the records in the courthouse 
of the county where the land lies. Was it the deliberate intention 
of the Législature to provide équivalent, alternative methods of giv- 
ing notice, one of which should accord with the plan adopted in ail 
other instances, and the other of which should be a radical departure ? 
If so, we should think that the legislators would hâve employed lan- 
guage clearly indicative of such a purpose. 

Further, light is afiforded by a brief review of Illinois mechanic's 
lien législation. In chapter 65 of the Revised Statutes of 1845, sec- 
tions 1 and 2 gave the right to claim a mechahic's lien. No recorda- 
tion of a claim of lien was provided for. Notice was given by the 
fiHng of a suit (section 3) to be begun "upon bill or pétition to the 
circuit court of the county in which the land lies." But such notice 
was not to be effective against creditors or incumbrancers (or pur- 
chasers, afterward added) unless the suit was instituted within six 
months after the last payment was due (section 24). In the expres- 
sion "the, circuit court of the county in which the land lies" certainly 
no ambiguity is lurking. 

By référence to the title "Courts" (chapter 29, R. S. 1845), it will 
be found that the only "court of compétent chancery jurisdiction in 
the county" was the circuit court in the county, held by a justice of 
the Suprême Court. When the mechanic's lien law of 1845 was re- 
vised ii^ 1874 (chapter 82, R. S. 1874), in varions counties of the 
State "court? of compétent chancery jurisdiction in the county" had 
previousîy been established in addition to the circuit court in the coun- 
ty. So, while the scheme of the statute remained largely the same, 
identically the same in not providing for a record of a claim of Hen 
and in requiring the only notice to be given by the filing of a bill or 
pétition, the language was changed from "circuit court of the county 
in which the land lies" to "any court of record of compétent juris- 
diction in the county in which the land lies" (section 4), the limita- 
tion of six months continuing the same (section 28). Obviously the 
législative purpose was to broaden the description of the "court in 
the county" so as to include ail courts in the county having the same 
chancery powers as the circuit court in the county, and not to add 
United States courts having "jurisdiction in the county" by reason 
of the fact that the county was within the territory of a United States 
judicial district then established or thereafter to be established by 
Congress. 

Thus the statute stood till 1887 (Laws 1887, p. 219). By the act 
of that year section 4 of the act of 1874 was amended to provide that 
"every contractor who wishes to avail himself of this act shall file 
with the clerk of the circuit court of the county in which the improve- 
ment is situated, a just and true statement," etc. And the limitation 
in section 28 was shortened to four months. By th^s act of 1887 the 
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exclusive method of giving notice by recording a claim of, lien was 
substituted for the old exclusive method of giving notice by filing a 
bill or pétition. From 1887 to 1895 there could be no doubt that an 
examiner of titles needed not to search for notice beyond the court- 
house of the county in which the land was situated. 

In 1895 the two methods of giving notice were brought together, 
and the contractor was given his choice (sections 7 and 9, chapter 
82, Starr & Curtis' Ann. St. 1896). Respecting the question of notice, 
thèse sections are the same as sections 7 and 9 of the act of 1903, 
hereinbefore quoted. When to the 1887 method of giving notice to 
the world the Législature added an alternative method, the very fact 
that the two were joined as alternatives ought to lead to a holding 
that they are of the same nature. And, further, no new method was 
created. The acts of 1895 and 1903 simply united the old 1887 meth- 
od and the older 1874 method, which, as we hâve seen, was a neces- 
sary modification of the original provision in the statute of 1845, 
into which no ambiguity could be injected. 

. This question has, of course, never been presented to the Suprême 
Court of the state, for it could not arise in a case begun in any com- 
pétent chancery court in the county where the improvement is located. 

The decree is reversed, with the direction to dismiss the bill for 
want of equity. 

GROSSCUP, Circuit Judge, dissents. 



WASHINGTON SEOTJEITIES CO. V. UNITED STATES. 

(Circuit Court of Appeals, Nintli Circuit February 13, 1912.) 

No. 1,988. 

1. Public Lands (§ 120*) — Coal Lands— Homestead Entbt. 

Where the patentées who obtalned patents on certain minerai land 
under homestead entries had been engaged in mining in the vicinity of 
the land, whleh was in the midst of a well-known coal mining région, 
prior to the time they attempted to enter the land as homestead, and at 
the time they made their applications well knew that the land was not 
subject to entry under the homestead law, and falsely stated in their affl- 
davits and final proof that the land was chiefly valuable for agriculture, 
the patents so obtained were subject to cancellaUoa as between the par- 
ties at the suit of the govemment. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 332-335; 
Dec. Dig. § 120.*] 

2. Public Lands (§ 120*) — Coal Lands— Homestead Entby— Pateniv- Teans- 

FER. 

A grantee of certain land which the govemment had been induced to 
patent to homesteaders by false and fraudaient proof that it was chiefly 
valuable for agriculture held not a bona fide purchaser, and that the pat- 
ents were therefore subject to caiicellation at the suit of the United States 
as against them. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § i20.* 
Bona fide purehasers of public lands, see note to United States v. Dé- 
troit Timber & Luniber Co., 67 0. C. A. 13.] 

♦For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. PuBiio Lands (§ 35*)— CoAL Lands — "Minerai, Lands." 

Coal lands are "minerai lands" wlthin the United States statutes wlth 
référence to the sale of the public domain, and therefore cannot be le- 
gally acQuired under and by virtue of the homestead laws. 
[Ed. Note. — ^For other cases, see Public Lands, Dec. Dig. § 85.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4515, 4516.] 

Appeaî from the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

Bill by the United States against the Washington Securities Com- 
pany for the cancellation of patents to certain coal land patented un- 
dôT homestead entries and conveyed to défendant. From a decree in 
f avor of complainant, défendant appeals. ^ Affirmed. 

By Its Mil flled in the court below the govemment sought the cancellation 
of four certain patents covering section 34, townsMp 22 N., of range 7 E., of 
the Willamette meridlan, in the Seattle land district, state of Washington, 
which were issued to four named individnals, for one-quarter of a section 
each, under and by virtue of the homestead law of the United States, the 
title to which subsequently passed to the appellant corporation from the pat- 
entées. The bill charges that ail of the land mentioned was at ail of the 
tlmes thereln referred to known minerai land, containing valuable deposits of 
coal in such quantltles and of such character as rendered the land more val- 
uable for the coal it contained than for agricultural purposes, which faets 
each of the patentées well knew at the time he made application to purchase 
a quarter section thereof under the homestead law, and at the time of final 
proof and the recelpt of the patent, and ail of which facts the appellant cor- 
poration well knew through its agents and oflicers at the time of its purchase, 
and further knew that ail of the said land was known minerai land at the 
time the said respective patentées miade application to purchase it under the 
homestead laws, and at the time they made their proof s under and pursuant 
to such applications and at the time they receivèd the said patents. The MU 
makes similar allégations in respect to each of the patentées. It wlU be sûf- 
flcient to state the substance of one of them, which is as foUows: That on 
September 10, 1900, one Zachariah Turner flled wlth the proper oflicers of the 
United States Land Office at the city of Seattle, Wash., an application in 
writing and entered as a homestead the E. % of the E. % of section 34 of 
township 22 N., of range 7 E., of. the Willamette meridan, and at the time of 
flling the same also flled his nonmmeral afl[idavlt in accordance with the duly 
establlshed rules and régulations of the Land Office, in which afladavlt he 
stated, among other things, that he was well acquainted with the character of 
the land applied for, and that there was not, to his knowledge, within the 
limits thereof, any deposit of coal; that thereafter, on the 9th day of Jan- 
uary, 1902, the said Turner, desiring to commute his homestead entry upon 
the said land so applied for, made and flled in the said Land Office his final 
proofs, together with the nonmineral afiidavit required by the rules and régu- 
lations of the Commissioner of the General Land Ofiice, and in his testimony 
upon final proof in the said Land Office testified upon oath, among othe:- 
things, that the Said land was most valuable for agricultural purposes, and 
that there was not any indication of coal on it; that the affidavit so made 
and filed and the testlmony so given were false and fraudulent, as the said 
Turner well knew at the time, and were made and given by him for the pur- 
pose of fraudulently obtalning from the United States the title to said land ; 
that the land was unfit for agricultural purposes, and was of no value there- 
for, but did contaln valuable workable deposits of coal, ail of which the said 
Turner at the time well knew; that on the 9th day of January, 1902, the 
oflicers of tjie Seattle Land OfiBce, based upon the said final proof, through 
mistake and Inadvertence and without authority of law, issued to the said 
Turner a receiver's recelpt for the land so applied for by him, and thereafter, 
to wlt, November 2, 1904, a patent was issued to him by the United States 

*For other cases see same toplc & § numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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conveylng the said land, which patent was Issiied through mistake and inad- 
vertence on the part of the ofRcers of the Land Office, and without authority 
of law ; that on the lOth day of October, 1906, the said Turner and his wife, 
Mary Turner, by deed conveyed the said land to one 0. J. Smith, who was at 
the time the agent of the défendant corporation for the purchase of the said 
land, and who acquired it solely for the use and beneflt and in trust for the 
défendant to the suit, which corporation still holds tbe légal title thereto; 
that the said défendant coriwration and its said agent well knew at the time of 
such purchase, and for a long time prior thereto, that the said land contalned 
valuable deposits of coal and was minerai land, and was unfit for agricnltural 
purposes and of no value therefor, and was not subject to entry under the 
honiestead laws of the United States. 

The bill contalns similar allégations In respect to ail of the other portions 
of the section in question. It eontains no charge of fraud against the défend- 
ant Company or its agent, nor against any of the offlcers of the Land Office. 

The défendant company by its answer admits, amwng other things, that the 
section of land in question contalned and still contalns valuable and workable 
deposits of coal, and that the patents were issued as alleged, and that the 
land covered by them was thereafter conveyed by the patentées to Smith as 
agent of the défendant company and was subsequently conveyed by hlm to 
the company, which still holds the légal tltle thereto. In other respects the 
answer put in issue the averments of the blU. 

Charles P. Spooner and H. R. Clise, for appellant. 
Elmer E. Todd, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

ROSS, Circuit Judge (after stating the facts as above). [1] There 
are some pecuHar features about this case. The record eontains un- 
disputed évidence, and an abundance of it, to the effect that coal was 
discovered in and upon the land in question in the year 1882, and that 
shortly thereafter an association of individuals was formed for the 
purpose of developing the coal deposits, which efforts continued for 
a number of years, and in which efforts about $8,000 were expended. 
One of that syndicate was a rnan named John L. Howard, who took 
in his own name, but for the benefit of the Oregon Improvement Com- 
pany, a corporation of which he was at the time the manager, a one- 
third interest in that mining venture. The évidence further shows 
that each of the patentées had been engaged in mining in the vicinity 
of the land in question, which is in the midst of a well-known coal- 
niining région, and the évidence leaves no room for doubt that each 
of the so-called homesteaders well knew, at the time he made his ap- 
plication for the entry of a portion of the land as a homestead, that 
it was not subject to entry under the homestead law, but was well- 
known minerai land, and tEat their affidavits in respect to the char- 
acter of the land were false and fraudulent, as was their testimony 
on final proof. As against them, therefore, there could be no doubt of 
the right of the government to a decree canceling the patents issued 
to them. The only question is, Is the défendant company, appellant 
hère, entitled to protection as an innocent purchaser? 

[2] One of the peculiar features to which référence bas been made 
is that, while the homestead applications were pending in the local 
land office, it seems to bave been brought to the attention of its offii- 
cers in some way not shown, and also in some undisclosed way to 
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the Commîssioner of the General Land Office (as we find îil one place 
in the feçord a référencé to' the vacation of a suspension ôf the homè- 
stead èntriés by thàtôflîCer), tha:t 'tHe land in qujestiôn was claimed 
tobCi minerai land. JFor instance, it appears from the testimony of 
, one of the government's witnesses, Sidney J. Williams, that shortly 
aftèr ihe land was Surveyed, and just after the filing of the home- 
ste^^ 'applications, he'sOught to procure a portion of it under the 
law, igwerning the. disposition of minerai lands, and tendered to the 
officers of the local lànd office the government price for such land, 
which application and tender they rejected. His testimony in part 
is ai'fbllows: , 

"Q. But did you flle on that quarter section, while others were flllng In con- 
Junctloni with you, flllng on other quarters on that section? A. When I made 
the flllng and made the tender of the money, I flled alone at that time. 

"Q. What year was that? A. I don't remember the year. It was about — 

"Q. [Interruptlng]: '96 or '9T? A. I thfnk it was, about; I don't know. 
The records show the flling. I don't remember. 

"Q. It was shortly after the; land was surveyed, wasn't it? A. I don't re- 
member Just exactly when It was, but the record shows. I made my filing 
and I made my tender of the money to the office hère. 

"Q. Any way you flled on It before-^what was the condition, at what stage 
were thèse homiesteaders in when you flled? A. They had just flled. 

"Q. They, had just flled? A. They had flled on It also, but hadn't made their 
final prdof. 

"Q. Did you keep your flling good? A. Tes, sir; I made a tender of the 
$3,200 to the Land Office. 

"Q. Then, you contested their flling, dld you? A. No; It didn't go any 
further. They refused to accept my çnoney, the Land Office hère. It was 
more valuable for other purposes, and gave me back my money. 

"Q. And jivhat, if any, showing did you make to substantiate your flling? 
A. I made the same talk I hâve made hère about the coal being there. 

"Q. In what way did you make that showing? A. I had witnesses. 

"Q. That was before the office hère? A. Yes, sir. 

"Q. And as the resuit of that showing they refused to accept your tender? 
A. Keturned — 

"Q. [Interruptlng]: And tumed down your flling? A. Tes, sir." 

The witness then testified that he thereupon dropped the matter. 

The record contains no évidence that there was any formai con- 
test in the Land Office between any of the minerai claimants and 
the homesteaders, or that any proof was introduced before those of- 
ficers respecting the true character of the land. It does, however, 
clearly show that the défendant company's agent, in acquiring the 
patentées' title to the land covered by the patents, well knew that be- 
fore and at the time of the filing of the 'homestead applications the 
land was claimed to be minerai land, for the record shows that he 
was one of the officers of the Oregon Improvement Company, suc- 
ceeded HoAyard as manager of that company, and personally directed 
for several years the payment of that company's one-third part of 
the expenses incurred by the syndiçate in developing the coal veins 
upon the land. The contention on the part of the appellant company 
that that knowledge had passed from its agent's mind at the time he 
negotiated on behalf of the appellant for the title to the property 
conveyed.by the patents cannot be sustained in view of the évidence. 

Mr. C. J. Sniith was that agent. According to his own testimony. 
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from 1891 to about 1898, he was gênerai manager of the Oregon 
Improvement Company, which company, in addition to its railroad 
and steamship business, owned and operated the Franklin and New- 
castle coal mines in the vicinity of the land in question, and which 
company, through its former manager, Howard, had secured a one- 
third intcrest in the undertaking to acquire the section of land hère 
in question as coal land, but which the patentées obtained by the 
fraudulent means already indicated. Mr. Smith, who subsequently 
acquired the title thus conveyed by the patents for the appellant com- 
pany and transferred the land to it, was examined as a witness on 
tiehalf of the government, and then testified as f ollows : 

"Q. Mr. Smith, at the tlme yon purchased thls land from the homesteaders, 
what position did you occiipy wlth the Washington Securlties Company? A. 
The Washington Securlties Company wâs not f ormed at that tlme. It was just 
in process of belng formed. 

"Q. It was in process of being formed? A. Tes. 

"Q. And you purchased this land f«r the corporation which was to he 
formed, did you not? A. Yes. 

"Q. And wlth its funds? A. Yes, sir. 

"Q. What position did you hold In the Washington Securlties Company upon 
Its organizatlon? A., Vice président. 

"Q. What other position — were you one of the trustées or directors? A. 
Tes. 

"Q. Were you one of the original promoters of the company? A. Well, I 
subseribed to the stock at the beglnning, at the formation of the company. 

"Q. Did you interest the corporation in this particular pièce of property? 
A. Well, I brought it to thelr attention ; yes. 

"Q. And you are stlU, and at the tlme you deeded the property over to the 
company you were, the vice président and one of the trustées? A. Yes, sir. 

"Q. And you had bought It solely for the use of the corporation which was 
afterwards to be formed? A. Yes. 

"Q. Durlng the tlme you were eonnected wlth the Oregon Improvement 
Company did you vislt the Franklin mine from tlme to tlme? A. Yes, sir. 

"Q. How often would you sayî A. Well, I don't remember; whenever It 
was necessary. 

"Q. Once a month? A. Well, it was — the perlods were too Irregular. 

"Q. The Oregon Improvement Company owned the railroad that ran up 
there at that tlme? A. Yes, sir." 

Being asked on cross-examination in what way he brought the prop- 
erty to the attention of the appellant, and in what way it was brought 
to his attention, the witness answered: 

"A man by the name of Braggs (afterwards glven as Brooks) came to me 
and told me he had some coal land, wanted to know if I was interested In 
coal, and I asked him where the land was. Ile told me it was in section 34, 
township 22, 7, I think it was, and I told himi that I was not, that I didn't 
belleve that I cared to be Interested, and he asked me If there was anybody 
that he could obtain as a purchaser, that he had an option on the land. I 
referred him to C. E. CoUins, who at that tlme was huutiug for some coal 
land wlth the expectation of gettlng coal that would be adaptable for gas 
purposes. He had some negotlatlons wlth Mr. Collins, and Mr. Collins came 
to me and sald that he would take It if I would take an interest, which I 
declined to do; and Mr. Collins took it up wlth some people in the East, and, 
not obtalnlng the necessary funds, told Mr. Braggs that he was unable to 
carry out his plans, and Braggs camie back to me agaln, and In the meantiœe 
the Washington Securlties Company was about to be formed and thelr stock 
was then being subseribed, and I referred Mr. Braggs to the Securlties Com- 
pany. He had a talk wlth Mr. Clise, who expected to be the président of 
the company and who was promotlng it, forming it, and Mr. Cllse discussed 
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the question with me and Mr. Braggs, and I told him that — I gave him the 
name of an englneer — mtning enigineer, that would exploit the land — that 
Is, would make examlnatlon— and that I knew nothlng personally about the 
land myself, but would rely upon a report that thls man would make; and 
at my suggestion the man was employed to go there and look the land over. 
After he had looked it over, the matter of purchase was taken up between 
myself and Mr. Braggs, and an option was taken for a sufHclent length of 
time to enable us to verlfy the report of the englneer, and upon the vérifica- 
tion of those reports and the abstract of title the land was purchased." 

The witness, when subsequently called on behalf of the défendant 
Company, gave substantially the same testimony as to what occurred 
between him and Braggs or Brooks, and further testified, on cross- 
examination, that as manager of the Oregon Improvement Company 
he paid that company's proportion of the expenses of "keeping up 
the coal declaratory statements" on the land, and that, when he pur- 
chased the land from the homesteaders, he had an abstract of the 
title made and examined by the attorney for the défendant company, 
who was also one of its directors. Being asked by the company's 
attorney what, if any, efïect his prior information in respect to the 
character of the land had on his mind at the time Brooks approached 
him on the subject of purchasing the property, and whether he knew 
that the patented land was the same land in respect to which he had 
made the payments, the witness answered: 

"He informed me It was section 34, located near Kanascott, and he asked 
whether I knew about it, and I told him no, and he went on to deserlbe then 
Its location with référence to other mines there beyond Franklin and within 
the range of Kangley and Drum and Alta and some other pièces of property 
that had been more or less exploited In that part of the country, and I told 
him, then, that I had an Indistinct remembrance that that had been brought 
to my attention some years bef'ore, but that I had never seen any report or 
examlnation of it, I was not aware of the value of It, and I did net know 
whether it was coal or not, and I dId not care to go any further with It, that 
was as to myself personally. When the company was formed, I referred it 
to them, and they desired flrst an examlnation. Upon that examination they 
made their purchase. 

"Q. Was the examlnation made based In any way upon what you hâve 
Btated exlsted a way back in '90 and '91? A. No, sir; In fact, I did not 
know there were tunnels on the property. 

"Q. How Is that? A. In fact, I did not know whether there were any 
tunnels or open prospects on the property, or that there ever had been. 

"Q. When did you flrst flnd that out? A. When the examination was made 
they took some, the expert took some men with him, and in looking over the 
ground they uncovered some prospect holes and dug out some tunnel that 
had been more or less fllled with water and débris. 

"Q. I wish you would state whether or not from the report that you had 
from the men whom you sent there and from such other knowledge you had 
whether or not that property, as coal property, is anything more at the présent 
time than a prospect? A. Well, no; It Is a probablllty.-- It could not be de- 
termlned as a mine, and in fact I was loath, even after the report was made, 
to take hold of it until I had secured some additional Information with réf- 
érence to a rock dyke that rims fairly close to that property up there, and 
which, In my opinion, Is the reason why one of the contiguous pièces of coal 
property was worthless, the rock dyke having practically coked the coal in 
the mine, and rendered It entlrely worthless." 

We are of the opinion that Smith's own testimony shows that at 
and before his purchase of the property from the homesteaders for 
the Securities Company he knew that it was the same land he had 
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claimed to be coal land while manager of the Oregon Improvement 
Company, and that his actions above indicated in respect to the land 
were then présent to his mind. The abstract of title necessarily 
showed that the land was acquired from the government by the pro- 
posed sellers under and by virtue of its homestead laws. There is, 
therefore, nothing in the case of Harrington v. United States, 11 
Wall. 356, 20 L. Ed. 167, precluding the affirmance of the judgment. 

[3] That coal lands are minerai lands within the meaning of the 
United States statutes is well settled, and that land known at the 
time to be minerai land cannot be legally acquired under and by virtue 
of the homestead law of the United States is also too welI settled to 
need the citation of authorities. 

The appellant company not being an innocent purchaser, and the 
patents in question having been acquired by the gross fraud of the 
patentées, the decree annulling them is affirnied. 



EOGERS et al. t. VICKSBUEG, S. & P. R. CO.t 

(Circuit Court of Appeals, Fifth Circuit. March 5, 1912.) 

No. 2,265. 

i. COBPOBATIONS (| 496*) LiABILITT FOB TOETS CONSPIBACT. 

Corporations are llable in damages for torts, and in proper cases may 
be eonvlcted of consplracy. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 1907; Dec. 
Dlg. § 496.* 

Liabllitles of corporations for conspiracy, see note to Hindman v. First 
Nat. Bank, 39 C. C. A. 17.] 

2. CoHSPiRACY (§ 21*) — Civil Liabilitt Action — Questions fob Jury. 

In an action agalnst a rallroad for aldlng In a consplracy to commit a 
lynchlng by furnisliing a spécial tratn to carry tbe indlvlduals compOslng 
the mob to the place where the lynchlng took place, évidence examined, 
and held that it was error to direct a verdict for défendant. 

[Ed. Note.— For other cases, see Consplracy, Cent Dig. §§ 28, 29; Dec. 
Dlg. § 21.*] 

In Error to the Circuit Court of the United States for the Southern 
District of Mississippi. 

Action at law by Annie May Rogers and others against the Vicks- 
burg, Shreveport & Pacific Railroad Company. Judgment for défend- 
ant, and plaintifïs bring error. Reversed. 

This is a suit by the widow and minor chlldren of Robert T. Rogers, who 
was taken by a mob from the parlsh jall at Tallulah, La., on May 28, 1906, 
and hanged. Rogers was accused of murderlng a man by the name of Brown 
and was about to go free, a plea of former jeopardy havlug been sustained, 
when, on the day mentioned, the brother of Brown cbartered from défend- 
ant in error a spécial train, whlch was run from Monroe, La., to Tallulah, 
and gathered up along the way the individuals composlng the mob that broke 
Into the jail and hanged Rogers. 

■For other cases see sam« topic & { ndmbbr lu Dec. & Am. Digs. 1907 to date, & Rsp'r Indezei 
194 F. — 5 tR«l»»arinB draled Aprll 2, 1312. 
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Ther© are: four counts to the deelaratlon. The flrst Is based on the theory 
tjhat a çpn^plrftçy exlsted to take the life of Rogers, and the défendant com- 
pany Jpliiç.d the same, and thereby became llable for àll of the acts of any 
of tlië cOnsiJiràtors. The second count proeeeds upon the theory that the dé- 
fendant had or was èharged with notice of the fact that the spécial train was 
chartered for an unlawful purpose, and that It was defendant's duty net to 
place at the disposai of the mob the means of accompUshing Its purpose, 
which duty It vlolated. The third count charges négligence in not preventlng 
the carrylng ont of the unlawful scheme ; it being the duty of the défendant 
and wlthln Its power to do so. And the fourth count charges that the de- 
fendant, having delegated Its franchise powers and privilèges to another, can- 
not éscape liabùlty, but is responsible for his acts. , 

To thls déclaration the défendant pleaded the gênerai Issue, a jury was 
Impaneled, and testimony Introducesd by the plaintiffs tending to show the 
folio wing facts: 

On May 28, 1906, Robert T. Rogers, the deeeased, was being held a prisoner 
In ;the pa^rish jall at Tallulah, La., on the charge of murdering a man by the 
. name bî Brown. A plea of former Jeopardy had been interposed in his behalf, 
and on the 21st of the same month the plea^ had been sustalned and the dis- 
charge of the prisoner ordered; but he was being held subject to an appeal 
by the state from this décision. 

The man whom Rogers was accused of having kllled had a brother resid- 
Ing in Monroe, La., and on sàld May 28th, one week after the order was 
made dlschai^ging Rogers, thls brother, "Doctor" F. A. Brown, made applica- 
tion to the défendant company to lease or charter to him a spécial train to 
be run from Monroe to Delt» Point, the eastern terminus of its road, and re- 
turn ; Tallulah being a: station on its road between thèse places. The applica- 
tion for this train was made to M. M. Bellah, ticket agent of défendant at 
Monroe, about 10 o'clock In the forenoon for a train to be started from Mon- 
roe at 8:30 O'clock that night and run to Delta Point, where it was to remain 
about, four hours and then return to Moiiroè. Dr. Brown stated to Bellah 
that hè wfshed to carry three or four passengers and make stops at Ray ville 
Railroad Orpsslng, Boeuf River, and Delhi, and that it would suit him as 
well to havé the train leave Monroe from the switchlng yard as from the 
dépôt; the yard being about half a mile east of the dépôt. As soon as the 
application was made, Bellah took the matter up by wire^with the superln- 
tendent at Vlcksburg, and a .number of telegrams passedi resulting in the 
ehartering of the train and flxing of the price. Although there were two regu- 
lar passenger trains a day eaeh way between thèse points and this train was 
to be run at such umisual hours, no Inqulry was made as to the purpose for 
which Dr. Brown wished to charter it. The disposition of the Rogers' case 
at Tallulah had aroused much Interest in and about Monroe, and it was a 
matter of gênerai knowledge and discussion on said day that this spécial train 
was to be run that nlght. Onè of the citizens who had heard the rumor 
walked dowh with a friend to the yard about the appointed time and observed 
the train standing in readiness and saw a number of men crawl from under 
the neighboring box cars and get on board, carrylng guns, sacks, ropes, chains, 
and lanterns ; one of the latter having a sack or gauze around it. They seem- 
ed to be In a great hurry. The lights on the coach were turned low and the 
wlndow shades drawn down, and the men conversed in subdued tones, so 
that thls wltness could not hear what was being said. The point from which 
the train was started was about 60 yards from the Monroe yard office, where 
télégraphie messages are received and sent in connection with the running 
of trains. Thls train left about 8:30 p. m. and proceeded eastward, stopping 
flrst at the Boeuf River water tank, next at the Rayvllle railroad crossing, 
then at a point several miles east of Rayvllle, out in the woods, where there 
was no station nor even a switeh. The next stop was at the compress at 
Delhi, and the next at the Delhi dépôt, where a red sémaphore requlred It 
to stop for orders. The conductor remained for several minutes m the tele- 
graph office at Delhi and received orders from the chief train dlspatcher's 
office at Vlcksburg. The train then proceeded to the Bayou Maçon bridge, 
where another stop was made. At ail of thèse points, except the Delhi sta- 
tion, addltlônal armed men boarded thé train. The flagman is the only mem- 
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ber of the train crew whose testlmony was procured by plaîntifPs, and he 
Btates that the llghts In the coach were turned low, though he does not kuow 
who turned them down ; that he notlced the guns soon af ter the train left 
Monroe and thought that "somethlng was up," though he could not tell what; 
that his suspicions were aroused ; that the shades at the Windows were drawn 
down, and it was too dark In the car to recognize any one ; that he saw Dr. 
Brown and the conductor, Mr. James (who is now dead) converslng on the 
back platform for a part of the way, though he did not hear what was said 
between them. He describes the stops that were made and the taking on ol 
the additional men, and says that when they reached Tallulah (53 miles from 
Monroe) there were 40 or 50 men on board ; and there the train stopped im- 
mediately In front of the courthouse, whleh was the nearest point to the jall 
that it eould reach, and everybody got off except the train crew and went to 
the north side of the track (the side on which the jail is located). That the 
train then went on to Delta Point, reversed, and Immediately returned to 
Tallulah. 

No one In Tallulah, as far as the testlmony shows, saw the mob leave the 
train ; but the latter was observed to stop in front of the courthouse, and a 
few minutes afterwards the citizens were aroused (it being then about 10 
o'clock at night or later) by hammerlng and pounding at the jail and the 
cries of Rogers pleading for his life. Éntrance was ânally effected through 
the brick wall of the jall, and the lock of the steel cage was eut off and 
Bogers removed in his nlght clothes and sock feet and taken by the mob to 
a point on the defendant's right of way several hundred yards west of Its 
passenger dépôt and there hanged to a telegraph pôle. 

When the train was returnlng and had reached Barnes, a station four miles 
east of Tallulah, it was met by a freight train, the crew of which told Con- 
ductor James that the mob had hanged a man at Tallulah. The train pro- 
ceeded to Tallulah and stopped in front of the courthouse, at the point where 
the mob had left it, but, falling to flnd its passengers, felt its way along to 
the dépôt, where it was temporarily stopped by the sheriff's posse, but shortly 
permitted to go on. From the dépôt platform, where he, with others, had 
stood and watched the hanglng, Mr. J. V. Sevier polnted ont to the conductor 
the mob on the railroad at the point where the hanging had taken place, 
"glving hlm the highball" to come on down. He "rode the englue," by the 
headlight of which the body could be seen hanglng to the pôle, stopped his 
train at the scène of the lynchiug, and took on board the perpetrators of the 
crime and returned them to the several points from which they had come. 

The chlef train dlspatcher of the défendant road, whose office is at Vlcks- 
burg, testified that the orders given the crew of this train were to make stops 
as requested by Dr. Brown and to observe his wishes in the runnlng of the 
train, as it was chartered by hlm. 

Robert T. Rogers was a young man only 30 years of âge at the time of his 
death, was a devoted husband, a klnd and loving father, and a good provider 
for his famlly. 

At the close of the plaintifCs' testlmony, the défendant moved the court to 
exelude the same from the jury and instruct them to 0nd a verdict for the 
défendant, which motion was sustained and the jury so instructed, and ver- 
dict was rendered accordingly. 

From the judgment on the verdict, thls wrlt of error was sued out. 

J. C. Bryson (J. B. Dabney, J. B. Stone, and W. M. Murphy, on the 
brief), for plaintiffs m error. 

J. Blanc Monroe and J. Hirsh (Hirsh, Dent & Landau, on the brief), 
for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). This 
suit is one to recover damages from the défendant railroad company 
for aiding, assisting, and participating in the unlawful conspiracy to 
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raùrder Robert T. Rogers, the husband and father of plaintifïs bèlow, 
plaîntiffs in error hère. 
Article 2315, C. C. La., provides as follows : 

"Every act whatever of màn that causes damage to another obliges bim 
by whose fault It bappened to repair It ; the rlght of thls action shall survive 
in case of death in favor of the mlnor children or widow of the deceased 
or elther of them, and In default of thèse, In favor of the survlving father 
and mother or either of them, and for the space of one year from the death. 
The survivors above mentioned may also recover the damages sustamed hy 
them by the death of the parent or child, or husband or wife, as the case 
may be." 

[ 1 ] Corporations are liable in damages for torts, and in proper cases 
may be convicted of conspiracy. 

[2] The évidence shows that a conspiracy to lynch Rogers existed, 
and that in pursuance thereof Rogers was lynched, and that the suc- 
cessful resuit of the conspiracy came through the aid and assistance 
given by the company and its agents ; for • it is undisputed that the 
Company furnished the railroad train which gathered up the individu- 
als composing the mob, carried them for miles to Tallulah, La., landed 
them near the jail in which Rogers was confined, and after the mur- 
der came back to the scène, gathered up the members of the iynch- 
ing party, and carried them away in and to saf ety. 

Is the railroad company liable, under the laws of Louisiana, for 
the unlawful act resulting in damages to Rogçrs' wife and children? 
Did the company's agents know, or ought they to hâve known, at any 
time previous to the landing of the mob at Tallulah, the object and the 
purposes of the gathering and the hiring of the spécial train ? 

Under the évidence, mainly recited in the foregoing statement, 
thèse questions can only be answered by a jury. 

The railroad company was présent throughout by its authorized 
agents, and, if the witnesses are to be believed, those agents knew, 
or ought to bave known, long before the spécial train reached Tallu- 
lah, that the object and purposes of the trip were unlawful. 

"Every person enterlng into a conspiracy already formed is deemed in law 
a party to ail acts done by any of the other parties, before or afterwards, in 
furtherance of the common design. 

"One to be chargeable as a co-consplrator need not hâve been an original 
contriver of the mischlef, for he may become a partaker In it by jolning the 
others whilé it Is belng executed. If he actually concurs, no proof is requlred 
of an agreement to concur. 

"If there is a conspiracy to accomplish an nnlawful purpose, and the means 
are not specifleally agreed upon or understood, each conspirator beoomes re- 
sponsible for the means used by any co-contfpirator in the accomplishment of 
the purpose In which they are ail at the tlme engaged. 

"In an action against co-conspirators, the prosecutor may either prove the 
conspiracy which renders the acts of the conspirators admissible in évidence, 
or he may prove the acts of the différent persons, and thus prove the con- 
spiracy." Patch Mfg. Co. V. Protection Lodge, 77 Vt. 294, 60 AU. 74, 107 Am. 
St. Rep. 765. 

"Mr. Cooley on Torts (page 125), referrlng to a conspiracy, says: 'When 
the mischlef is accompllshed, the conspiracy becomes important, as it affiects 
the means and measures of redress ; for the party wronged may look beyond 
the actual participants in commlttlng the injury, and join vrith them as de- 
fendants ail who conspired to accomplish it. The significance of the conspira- 
cy eonsists, therefore, in thls: That it gives the person Injured a remedy 

I 
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against parties not otherwlse connectée! wlth the wrong.' At page 127: 'Most 
wrongs may be commltted either by one person or by several. When several 
participate, they may do so In différent ways, at différent tlmes, and in very 
unequal proportions. One may plan, another may procure the men to exé- 
cute, others may be the actual instruments in accompllshing the mischief; 
but the légal blâme will rest upon ail as joint actors.' And at page 133: 
'Where several persons unité in an act which constitutes a wrong to another, 
Intendlng at the tlme to commit It, or doing it under circumstances which 
fairly charge them with intending the conséquences whlch follow, it is a very 
reasonable and just rule of law whlch compels each to assume and bear the 
responslbility of the mlsconduct of ail. To require the party Injured to as- 
certain and point ont how much injury was donc by one person, and how 
much by another, or what share of responslbility Is fairly attributable to 
each, as between themselves, and to leave this to be apportioned among them 
by the jury accordlng to the mischief found to bave been done by each, would 
in many cases be équivalent to a praetical déniai of justice. • * * Whlle 
the law permlts ail the wrongdoers to be proceeded against jolntly, it also 
leaves the party injured at liberty to pursue any one of them severally, or 
any number less than the whole, and to enforce his remedy, regardless of the 
participation of the others.' " Kernan v. Humble, 51 La. Ann. 389, 25 South. 
431. 

The judgment of the Circuit Court is reversed, and the cause is 
remanded with instructions to award a new trial. 
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(Circuit Court of Appeals, Fifth Circuit. March 5, 1912.) 

No. 2,235. 

1. Sales (§ 71*) — Conteact to Seil All Lumbeb Manufactuked — Oonstbuo- 

TION. 

An agreement to sell all lumber manufactured by the seller during a 
certain period did not import a promise to keep the seller's mill in opéra- 
tion until the end of such period. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 71.* 
Contracts for sale of things to be produced or manufactured, see note 
to Star Brewery Co. v. Horst, 58 C. C. A. 363.] 

2. Sales (§ 88*)— Conteact to Sell All Lumber Manufactured— Action 

POB Bbeach— Question for Juey. 

In an action for breach of the contract, it was error to submlt such 
question to the jury. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 248-250 ; Dec. Dig. 
§ 88.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of Florida. 

Action at law by the J. C. Turner Cypress Lumber Company against 
H. M. Pfann & Co. Judgment for plaintiflf, and défendant brings 
error. Reversed and remanded. 

The J. 0. Turner Cypress Lumber Company brought suit against H. M. 
Pfann & Co. for breach of contract. The cause of action is set forth in the 
third count of the déclaration in the folio wlng language: 

"(3) Plaintiff further sues for that heretofore, to wit, in November, 1900, 
défendant entered into a certain contract wlth the plaintiff whereby défend- 
ants agreed to sell, and plaintiff agreed to buy, certain lumber then mauu- 

*For other cases see same topic & S nvmbeb in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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factnred and also «uch lumber as mlghtbe manufactured by défendants from 
Noveinber 1, 1900* to November 1, 1901, ail In accordance with certain terms 
and conditions to' sftldi contraçt set fortb. And in pvirsuance thereof défend- 
ants dld sell and deliyer to plaintilC of said lumber then manufactured as 
aforesald, to wit* 233,800 feet, and did manufacture and seil and dellver to 
the plaintiff in addition tbereto, to wit, 1,231,812 feet. , And thereafter on, to 
wlt, the 12th day of November, 1901, défendants for a valuable considération 
dld agrée to extend for two years endlng November 1, 1903, tho aforesald 
contract Uieretofore existing between plaintiff and défendants, and défendants 
itliereupon entered upon and continued the performance of their said last-men- 
tioned liagreeOients until the breach by défendants hereinafter mentioned; and 
plaintlffhas always been ready to perform said agreementon its part and bas 
performed the same except as it wasexcused from so doing by défendants' 
breach of said agreement hereinafter mentioned, and except as aforesald 
àll conditions were performed and ail things happened and ail tlmes elapsed 
nèOessary to entltle the plaintifC to a performance of défendants' said agree- 
ment^ i and tomalntain this action for the breach thereof hereinafter alleged. 
And on, to wit, the Ist day of April) A. D. 1903, défendants evineed an inten- 
tion no longer to be bound by said contract and hâve slnce f ailed apd neg- 
lected tb perform the same, and the amount of lumber delivered by défend- 
ants to plaintiff under said contract was less than that eontracted to be de- 
livered by, to wlt, 1,158,894 feet, whlch said lumber was of a value at the 
agreed tlme for delivery thereof exceeding the agreed price thereof by, to wit, 
$19,701.20." 

That part of the contract mentioned, deemed material. for considération, 
reads as follows: 

"This mémorandum of agreement made this 15th day of November, 1900, 
by and betwp€!n H. M. Pfann & Company, of Loughman, Florida, party of the 
flrst part, and the J. C. Turrier Cypress Lumber Oo., New York City, New 
York, part (party) of the second part, witnesseth: That the said party of the 
first part agrées to sell and the said part (party) of the second part agrées 
to buy ail of the lumber of the grades and kinds hereinafter mentioned that 
bas been manufactured by said party of the flrst part at thelr mill at Lough- 
man> Fldrida, and put in complète piles in their yard at that place, up to 
November 1, 1900, and also such f urther lumber as may be manufactured by 
them from November 1, 1900, to November 1, 1901." 

Itappeàrs from the record that, pursuant to the terms of the contract, 
Pfann & Co. delivered to the Cypress Lumber Company ail lumber of the 
grades and kinds speeifled which had been piled up in their yard up to No- 
vember 1,-1900, and also the lumber which they manufactured from Novem- 
ber 1, 1900, to November 1, 1901. Durlng the month of November, 1901, the 
parties by sigreement extended thelr contract for the period of two years, as 
will appear by the following letter: 

"Loughman, Fia., Nov. 12, 1901. 

"J. C. Turner Cypress Lumber Company, New York, N. Y. — Dear Sirs: In 
answer to yours of the 7th in regard to extension of contract. In considéra- 
tion of a loan of $6,000 made us July 6, 1901, we agrée to extend for two years 
ending November 1, 1903, our contract made November 1, 1900. 

"Truly .yours, H. M. Pfann & Co." 

It is conceded by the parties that the contract referred to, as made Novem- 
ber 1, 1900, was the contract herelnbeforc set out, dated November 15, 1900. 
Pfann & Co. continued to manufacture and dellver lumber of the grades 
speeifled in the contract until about March 31, 1903, when they sold out thc-ir 
plant The amount of lumber stipulated to be sold and delivered to the Lum- 
ber Company was about 25 peir cent, of the output of Pfann & Co.'s mill. 

The Lutûbeir Company asserts the right to recover of Pfann & Co. damages 
for thelr fallu re to dellver lumber during the period of seven months, i. e., 
from Màrcih 31, 1903, to November Ist following. The demurrers interposed 
by Pfann & Co. to the thll-d' count of the déclaration, the other three counts 
having been Ollmlnated, vfej^ overruléd by the court. Pfann & Co. then set 
up several défenses in pleas duly flled. Evidence was introduced and the 
cause was submltted to the jury under instructions. A verdict in favor of 
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the Dumber Company was returned, and Judgment entered thereon; and to 
reverse tbe judgment Pfann & Oo. prosecute error. 

Charles M. Cooper and John C. Cooper, for plaintiff in error. 
H. Bisbee and George C. Bedell (W. B. Owen, on the brief), for 
défendant in error. 

Before FARDEE and McCORMICK, Circuit Judges, and MAX- 
EY, District Judge. 

MAXEY, District Judge (after stating the facts as above). [1, 2] 
The décisive and only question, which we shall consider, arises upon 
the face of the contract and its extension as agreed upon by the par- 
ties. Regarding the terms of the contract as ambiguous, the trial 
court admitted testimony to explain the situation of the parties and 
then submitted the construction of the contract to the détermination 
of the jury. 

In failing to construe the contract itself and referring its construc- 
tion to the jury we think the court committed error. If the contract, 
fairly construed, imposed no liability on the plaintiffs in error, there 
should hâve been a peremptory instruction in their favor. What con- 
struction then should be placed upon the instrument? To arrive at 
its proper meaning resort must be had to the phraseology of the orig- 
inal contract, since the subséquent agreement merely provided for its 
extension for two years ending November 1, 1903. The important 
words to be considered are the following: "The party 'of the first 
part agrées to sell and the party of the second part agrées to buy ail 
of the lumber of the grades and kinds," etc., "and also such further 
lumber as may be manufactured by them" from November 1, 1901, 
to November 1, 1903. It is contended by the lumber company that 
the words employed required Pfann & Co. to operate their plant for 
the period of two years, and upon their failure to do so a cause of 
action accrued to it for breach of contract. On the other hand, Pfann 
& Co. insist that they did not contract away their right to sell the 
plant and that they were obligated to deliver such lumber only as 
might be manufactured by them while the mill was in opération. 

We think that the latter construction is the proper one to place up- 
on the contract. The words do not impdrt a promise to keep the mill 
in opération, nor to manufacture any quantity of lumber during the 
two years. Lumber manufactured by the mill of the grades in the 
contract specified, it was the duty of Pfann & Co. to sell and deliver 
to the Lumber Company at the contract price. But the words referred 
to cannot, by any reasonable rule of interprétation, be so construed 
as to divest Pfann & Co. of the right to dispose of their property in 
their own way and at any time deemed advantageous to themselves. 

To construe the words so as to deprive them of the right to sell 
the plant, there must be interpolated in the contract language which 
the parties themselves bave failed to employ. In other words, wc 
would thus make a contract for the parties which they hâve not made 
for themselves. A right so important as that of one to sell his own 
property should not be denied him unless the language employed 
clearly conveys that intention. 
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The vîews expresseà are not without authority in theîr support. 
The case of Wemple v. Stewart, 22 Barb. (N. Y.) 154-161, is directly 
in point. At page 160 will be found the following language of tlie 
court : 

"But I thlnk that the référée erred in hls construction of the second clause 
of the contract. It seems to me that by that clause the défendants did not 
obllgate themselves to saw at their mlll any spruce plank. The obligation ex- 
tended no further than to requlre them, In case they elected to saw merchant- 
able spruce plank at their mlll during the ensuing winter, to deliver ail such 
plank so sawed, at the yard of Gardinier & Van Denburgh. The agreement 
is to deliver ail the merchantable spruce plank that they may saw, etc. Thèse 
words are not promlssory in their nature, except so far as relates to the de- 
livery of plank which they shall saw during the ensuing winter; nor do they 
import a promise or undertaking to saw any particular, or any, quantity of 
merchantable spruce plank during the ensuing winter. To construe this 
clause of the contract as requiring the défendants to saw ail the plank they 
should be able to saw the next winter, etc., would be maklng a new contract 
for the parties." 

In Drake v. Vorse, 52 lowa, 417, 418, 3 N. W. 465, 466, the con- 
tract construed was as follows : 

"I hereby agrée to make ail the school seat castings that A. S. Vorse may 
want during the year 1873 at six cents per pound. ♦ • » Payment cash 
on delivery." 

At page 419 of 52 lowa, at page 467 of 3 N. W., it was said by 
the court: 

"Oounsel dlffer wldely as to the obligation which it imposes upon the de- 
fendant. It binds the plalntlff to make what casthjgs the défendant may 
want. It does not expressly bind the défendant to anything except to pay In 
■ cash on delivery the priées specifled. But conceding that it bound him to 
order and take of the plaintiff ail the castings he should want, it could not, 
we think, hâve the effect to preclude him from entering into a partuership, 
nor would It beeome obllgatory upon the flrm. It was certainly the defend- 
ant's privilège to discontinue business at any tlme when it should appear 
to him that his interest demanded It, and that, too, without becoming liable 
to the plaintiff in damages. He did discontinue business upon his individual 
account. After that he did not individually want or need any castings, and, 
as the flrm was not bound to take any, we do not think that the détendant 
became liable." 

See, also, McKeever v. Iron Ce, 138 Pa. 184, 16 Atl. 97, 20 Atl. 
938; Gwillim v. Daniell, 2 Crompton, Meeson & Roscoe, 61; Bailey 
V. Austrian, 19 Minn. 535 (Gil. 465). 

The words used in the présent contract fall short of conveying the 
meaning insisted upon by the défendant in error. Under the contract, 
as we construe it, the plairitiffs in error had the right to sell their 
property without incurring liability for damages to the défendant in 
error. It follows that the judgraent awarding damages to the latter 
for its breach is erroneous. It is therefore reversed, and the cause is 
remanded to the trial court with directions to proceed, upon a fur- 
ther hearing of the cause, in accordance with law and the views herein 
expressed. 

Reversed and remanded. 
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KAILL T. BOARD OP DIRECTOES OF ST. LANDRY PARISH, LA., et al. 

(Circuit Court of Appeala, Fifth Circuit. February 27, 1912.) 

No. 2,300. 

1. JUDGMBNT (§ 519*) — COLLATEKAL AtTACK — ^MANDAMTJS TO ENFOECE PaT- 

MENT. 

The valldlty of a judgment against a parlsh cannot be raised by an- 
swer In a mandamus proceedlng to compel its payment. 

[Ed. Note. — For otber cases, see Judgment, Cent. Dig. § 963 ; Dec. Dig. 
I 519.*] 

2. Courts (§ 344») — Execution of Judgments of Fédéral Couets — Contbol 

BT State Law. 

The process by which the courts of the United States exécute thelri 
Judgments Is net controlled by state law. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 917; Dec. Dig. 
I 344.*] 

8. Mandamus (§ 111*) — Compbllino Payment of Judqment Against Pakish 
— Gkounds foe Refusal. 

That funds to be collected by a parlsh are specially dedicated by law 
for educational purposes, that sald funds are insuffieient to carry on and 
maintaln the schools of the parlsh, and that the parish had no funds 
carried over from prevlous years were not sufBcient grounds for denying 
a writ of mandamus to compel the payment of a judgment against the 
parlsh. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. §§ 231, 232, 234 ; 
Dec. Dig. § 111.* 

Mandamus to enforce payment of judgment against municipality, see 
note to Holt County v. National Life Ins. Co., 25 C. C. A. 475.] 

In Error to the Circuit Court of tlie United States for the West- 
ern District of Louisiana. 

Mandamus proceedings by Henry G. Kaill against the Board of Di- 
rectors of St. Landry Parish, La., and others. Judgment for défend' 
ants, and plaintiff brings error. Reversed. 

In this case Henry G. Kaill, the plaintifif in error, herelnafter called plain- 
tiff, sued out an alternative writ of mandamus against the parish board of 
directors of the parish of St. Landry, the indlvidual members thereof and Its 
offlcers, défendants in error, the sald parish board of directors of the parisli 
of St. Landry being herelnafter called défendant, to compel défendant to 
pay a judgment which plaintiff had obtained in the court below agaiost de- 
fendant, and whleh the latter refused to pay. 

The pétition alleged: That plaintiff had obtained in the court below, after 
Issue jolned and due hearing had, a judgment against the défendant in the 
full sum of $2,400, wlth 5 per cent, per annum interest on ?800 thereof, from 
January 31, 1905, until paid, and with 6 per cent per annum interest on the 
balance of $1,600 from January 31, 1905, until paid, and costs. That said 
judgment rendered in favor of plaintiff and against défendant as aforesald 
had long since become final and executory, and that payment thereof had 
been demanded and refused. That under the laws of the state of Louisiana 
ail the property, real and Personal, belonging to défendant, was exempt from 
seizure and sale under exécution. That there were ample funds in defend- 
ant's treasury not otherwise approprlated to pay and satisfy In full said- 
judgment in principal, Interest, and costs. That the board of school directors, 
the governing authority of défendant, was required by the laws of the state 
of Louisiana to make an annual estimate of the amount of revenue which it 
would reçoive for the year, and to make a budget of appropriation of the 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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eame, and to pay ont no funds Intrusted to Its charge except on a warrant 
drawn by Its président and Qounterslgned by its secretary In pursuance of 
an appropriation by It regulàrly iuàde. 

Tbe pétition tben recited tbe naineB of the members of the gorcrnlng au- 
tborlty of défendant and of Its offlcers, gave thelr résidences, and alleged 
that plaintlff had no adéquate remedy to énforce payment of its said judg- 
ment except the wrlt of mandamus. 

The pétition was duly verifled, and concluded by praylng for an alternative 
wrlt of mandamus commandlng défendant to forthwith pay plalntiffs said 
Jùdgtnietit in principal, interest, and cdsts, or to show cause, if any there were. 
In open court at Opélousas, La., on a day and hour to be named by the court, 
why a peremptbry wrlt of mandamus should not Issue, commandlng and di- 
rectlng the président and superlntendent and ex offlclo secretary and treaSurer 
of défendant to pay said judgment In pursuance of said appropriation and In 
accordance with the laws of the state of Loulslana In such cases made and 
provided. • 

In due course défendant flled its return, in which, after denylng ail and 
singular ,the allégations In plaintlfPs pétition contalned, it averred that he 
was not entltled to the relief pràyed for because "his debt was contraeted in 
violation of sections 59 and 73 of Act No. 81 of the General Assembly of the 
State Of i Loulslana for the year 1888. That, said Indebtedness havlng beeri 
contraeted in violation of thls said statute, no action or exécution can be 
allowed in ald thereof i" 

; This return havlng been objected to, défendant flled an amended retum, In 
which It averreà: "That plaintlff s herein are not entltled to an exécution of 
theiri said judgment by mandamus proceedlngs, because the funds to be here- 
ofter collected by yoUr respondent board are spedally dedicated by law for 
educatlonal purposes for the years for which said funds are collected ; that 
said funds are Insufflclent to carry on and maintaln the public schools of the 
parish of St. Landry for the perlod requlred by law; that your respondent 
board bas no funds on hand remalnlng over from préviens years, and your 
respondent board, under the law of its création, is without rlght or authority 
to direct any of the funds which may hereafter corne under Its control for 
educatlonal purposes to the payment of relator's judgment. Wherefore re- 
spondent» prày that thelr original answer be amended as herein set forth, and 
that the wrlt of mandamus herein prayed for be denled, and respondents be 
hencè dlsmlssed." 

'Therfeupoa plaintlff again objected to defendant's retùm as thus amended. 
His objection was that the averments of said return were insufflclent in 
law to entitle them to a discharge und.er the wrlt But the court permltted 
the détendants to prove as shown by Ùie agreed statement in the record: 

"(1) PlaJntifPs Judgment which Is sought to be enforced by the mandamus 
proceedlngs herein instituted by plftintlfl is as follows: 

•"United States Circuit Court, Western District of Loulslana. 

"•Seûty G. Kaill, Plaintlff, v. Parish Board of Directors of the Parish of St 
,,, Landry (Louislaha), Défendant. No. 401. 

«"This: cause havlng been regulàrly called for trial, taken up, and tried in 
open court, and submltted for adjudication, and, the law and the évidence 
belng in favor of plaintlfC and against the défendant, it is therefore ordered, 
adjudgedi and decreed that thé plaintlff, Henry G. KaUl, do hâve and recover 
judgment im his favor and against the défendant, the parish board of direc- 
tors of the. parish of St Landry (Loulslana), In the full sum of twenty-four 
huadred ($2,400) dollars with 5 peu cent, per annum Interest on eight hun- 
dred dollars ($800) thereof from and after January 31, 1905, untll paid; and 
6 per icent. per annum Interest on slxteen hundred ($1,600) dollars thereof 
from and after January 31, 1905, until pald. It Is further ordered, adjudged, 
and decreed that the défendant pay aU costs of this suit This done on the 
24th da:y of April, A. D. 1909. 

"'[Slgned] Aleck Boarman, United States Judge. 
" 'Flled April 24th, 1909. [Slgned] Leroy B. Gulotta, Clerk.' 

"(2) That demand for the payment of said judgment was made by plain- 
tlff's attorney, and said demarid was refused by the défendant board by a res- 
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olutlon adoptea Aprll 6, 19l0, In the words followlng, to wlt: 'On motion of 
Mr. Boudreau, it was resolved that the superintendent be Instructed to in- 
form Mr. E. B. Dubuisson, attomey of H. G. Kaill, that the school board 
refuses to make any provisions for the payment of .the judgment of said H. 
G. Kaill against the parish board of school dlrectors.' 

'■'(."î) When the writ of mandamus was served upon défendants, there were 
no funds in the treasury of the défendant board except spécial funds, the pro- 
ceeds of .spécial taxes appropriated to the spécial purposes for which said 
taxes were voted, and therefore not available for the payinent of ordlnary 
obligations of said board. 

"(4) The total receipts of said board for the fiscal year ending Jnne 30, 1910, 
aside from the spécial funds above mentioned, were eighty-one thousand one 
hundred and thirty-eight and 82/100 dollars ($81,138.82). Thèse funds were 
sufflclent to run the high school departments of the public schools of thei 
parish of St. Landry for nlne months and ail other departments for eight 
months. The length of time during whieh the last-mentioned departments are 
operated dépends upon the amount of the board's revenues. The sessions of 
said departments seldom reach the period of nlne months during any school 
year. There was no balance carried over from the revenues of the fiscal year 
ending June 30, 1910, to the next fiscal year beginnlng July 1, 1910, except 
the spécial funds mentioned in paragraph 3, supra. 

"(5) The défendant board has not made an annual budget appropriation for 
the fiscal year beginnlng July 1, 1910, based on the entire revenues of the 
board for said year, nor has it even in the past made such an appropriation. 
The custom of the board has been to dispose of ail of its revenues by separate 
appropriations made for spécial purposes at varions times during each year 
at its regular or spécial meetings. 

"(6) As a resuit of the adoption of the amendment to the Constitution of 
the State of Louisiana as proposed by joint resolution No. 257 of the Acts of 
the General Assembly of said state for the year 1910, the revenues of the de- 
fendant board from the police jury on the basis of the présent assessment will 
be about five thousand dollars ($5,000) more than said board has heretofore 
ever received per year from said source." 

The case was tried wlthout a jury as per written stipulation, and at a sub- 
séquent term of court judgment was entered in favor of défendant and against 
plalntifC dismissing the pétition. 

E. B. Dubuisson, for plaintiff in error. 

Gilbert h. Dupre (R. Lee Garland, on the brief), for défendants in 
error. 

Before FARDEE and McCORMICK, Circuit Judges, and MAXEY, 
District Judge. 

FARDEE, Circuit Judge (after stating the facts as above). [1] 
Neither the original nor amended answer was sufficient, nor do the 
agreed facts shown by the évidence warrant the judgment of dis- 
niissal of plaintiff's pétition. Ail questions of the indebtedness of the 
défendant to the plaintiff and the validity thereôf are settled by the 
judgment. The question was before this court on very similar facts in 
Mayor, etc., of City of New Orléans v. U. S. ex rel. Stewart, 49 Fed. 
40, 1 C. C. A. 148, ànd Judge Locke, for the court, said : 

"The question as to whether the debt for the collection of whieh a manda- 
mus was prayed was a liabillty of the city of New Orléans or not has been 
determined by the judgment. If there could hâve been any defenae made to 
the action on account of the debt having been contracted for the purposes of 
the year 1882, and not pald from the revenues of that year, and therefore In- 
volving the accumulation of an indebtedness such as was prohibited by the act 
of 1877- It should hâve been made at the trial of the cause in the court be- 
low" 
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-r^iting United States v. New Orléans, 98 U. S. 395, 25 L. Ed. 225, 
as follows: 

"In the présent case the Indebtedness of the clty of New Orléans is conelu- 
sively establlshed by the Judgments recovered. The validity of the bonds upon 
which they were rendered is not now open to question. Nor is the payment 
of the judgments restrlcted to any species of property or revenues or subject 
to any conditions. The indebtedness is absolute. If there were any question 
origlnally as to a limitation of the means by which the bonds were to be paid, 
It is eut ofC from considération now by the judgments. If a limitation existed, 
it should hâve been insisted upon when the suits on the bonds were pendlng, 
and cpntlnued In the judgments. The fact that none is thus continued is con- 
clusive on thls application that none existed." 

This is no longer an open question. See UnitedI States v. New Or- 
léans, supra; and see 9 Rose's Notes, p. 641. 

[2] This view of the case renders it unnecessary to détermine 
whether section 73 of Act 81 of Louisiana Laws 1888 (see Session 
Âcts 1888, p. 108) is still in force or has been repealed by Act No. 214 
of 1902, a matter to which most of the argument in this case has been 
directed, and in regard fhereto we only say that the process by which 
the courts of the United States exécute their judgments is not con- 
trolled by state law. Hart v. City of New Orléans (C. C.) 12 Fed. 
292; s. c, 118 U. S. 136, 6 Sup. Ct. 995, 30 L. Ed. 65. 

In Mayor, etc., New Orléans v. U. S. ex rel. Stewart, supra, Judge 
Bruce said: 

"I concur In the conclusion and judgment of my Brother Locke in thls case. 
It is my opinion that it was the duty of the common council of the clty to put 
the relator's judgment upon the budget for the year 1891; that it was an act 
ministerlal In Its character, and mandatory, under the provisions of the Act 
of Ex. Sess. 1870; that it was not wlthin the discrétion of the common coun- 
cil to postpone the relator's judgment upon the ground that ail the reven.es 
of the clty for the year 1891 are requlred to provide for what is called the alimo- 
ny of the clty, or on any other ground, and that the décisions of the Suprême 
Court of the state cannot be held, upon à fair considération, to hâve settled 
the law In Louisiana otherwlse." 

And the decree of the court was: 

"We find, therefore, no error In the action of the court below, and the Judg- 
ment for a peremptory wrlt of mandamus must be afflrmed, with costs ; but 
so much time has been occupied by the delays of thls case that the budget of 
1891 may no longer be available, and It Is ordered that thls case be remanded 
to the court below, with Instructions that a peremptory wrlt of mandamus 
issue, commandlng the respondents herein to approprlate and pay from any 
appropriation of 1891, of which there Is any surplus remainlng in the treas- 
ury after ail liabllitles and expendltures hâve been paid, as contemplated in 
section 5 pf act No. 38 of 18T9, a sum sufflclent to pay said judgment and 
Interest and costs in the court below and herein ; and, if no such sum re- 
malns of any appropriation of the said budget of 1891, after ail such Uabill- 
tles and expenses hâve been paid, to proceed at their flrst regular meeting 
after service of said wrlt to budget and approprlate in the estimate and ap- 
propriations for the year 1892 such sum, as aforesaid ; and it Is âo ordered." 

[3] We think that case was correctly ruled, and therefore we 
do not find it necessary to further pass upon the foUowing objec- 
tions set forth in the second or amended return, to wit: That the 
funds hereafter to be collected by the défendant are specially dedi- 
cated by llaw ior educational purposes, that the said funds are in- 
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sufficient to carry on and maintain the schools of the parish, and that 
défendants had no funds carried over from previous years than to 
point out, under the décisions cited and on principle, they do not with 
other objections alleged make a good and sufficient return in this case. 
See Monaghan v. City of Philadelphia, 28 Pa. 207, and Evans v. 
Pittsburgh, Fed. Cas. No. 4,568, commenting thereon, and Pollock v. 
Lawrence Co., Fed. Cas. No. 11,255. 

The judgment of the Circuit Court is reversed, and the case is 
remanded, with instructions to grant a new trial, and thereupon en- 
ter judgment in favor of plaintiff and against défendant, commanding 
the défendant to pay plaintifif's judgment in principal, interest, and 
costs out of any money remaining in defendant's treasury from the 
revenues of the fiscal year ending June 30, 1911, not otherwise appro- 
priated, and, if there be no such sum sufficient for the purpose, then 
that défendant be commandled to proceed at its first regular meeting 
to be held after the service of said writ to appropriate a sum suffi- 
cient for the purpose aforesaid out of its revenues for the fiscal year 
ending June 30, 1912, or, if there be no' funds sufficient for that pur- 
pose remaining unappropriated out of its revenues for the year end- 
ing June 30, 1912, then to make such appropriation out of its revenues 
for the fiscal year ending June 30, 1913. Costs of this and the lower 
court to be paid by défendant and appellee. 



THE TRANSFER NO. 19. 
(Circuit Court of Appeals, Second Circuit January 8, 1912.) 

No. 95. 

Collision (§ 72*) — Steam Vessels — Vessel Not Undeb Contboi,. 

Tlie master of a tug, who was at the wheel, intendiug to land at the 
end of a pier on tlie Long Island side of Bast River, reversed ttie engines 
full speed astem; but the tug struck the pier with such force that he 
was knoclied unconsclous and severely injured, and the tug continued to 
go astern in a semicirele, with no one in charge until she came into col- 
lision with car floats alongside a transfer coming up the river. When 
the transfer was 2,000 feet away, she saw the tug backing away from 
the pier, and blew a signal of one whistle to indlcate that she would pass 
inside, and slowed. Receivlng no answer, she blew another and stopped, 
then an alarm and backed. Held that, while the master of the tug was 
In fault for miscalculatlng her headway, the transfer was also in fault 
in not sooner stopplng and reverslng. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 102; Dec. Dlg. 
S 72.*] 

Coxe, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the River & Harbor Transporta- 
tion Company, as owner of the tug Gladiator, against the steam tug 
Transfer No. 19. Decree for respondent, and libelant appeals. Re- 
versed. 

*For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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; Burlînghain, Montgomery & Beecher (Wm. S. Montgomery and 
Roderick Terry, Jr., of counsel), : for appellant. 
James T. Kilbreth, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. April 29, 1910, at about 5 :30 a. m., the 
master of the libelant's tug Gladiâtor, intending to land at the river 
end of the Peed bocks above the Long Island ferry slips at Long 
Island City, put her helm aport âtid reversed her engines full speed 
astern. He evidently miscalculated the tug's headway, because she 
struck the pier so hard that he wàs thrown down, both his jaws 
broken, probably by the wheel, and he lay unconscious until after 
the collision happehed. The tug continued to go full speed astern, 
with nobody in charge of her navigation, in a semicircle, until just 
before the collision the first decH hahd, when it was too late, went 
into the pilot house and rang up the engines full speed.ahead. When 
the tug's stern was pointing- into , the docks, she was struck on her 
port side by the bows of two, floats in tow and aloijgside of Trans- 
fçr No., 19 coming up the Ëast River and severely idamaged. The 
iîde was the last of the ebb, and thé course of the Transf er was 
witbin 300 to 400 feet of the Long Island piers. Her master sàid- 
he saw the tug backing away from the Feed Dock wben 2,000 feet' 
off, and that he blew a signal of one whistle to indicate that he would 
pass inside of her and slowed, which was not answered. He blew 
another, which was not answered, and stopped, and then he blew an 
alarm and went full speed astern. At the time he blew the alarm, 
he was within 75 or 100 feet of thé tug. 

The District Judge dismissed the Hbel, on the ground that the col- 
lision was a pure accident; nobody being at fault. We cannot con- 
cur in thi? View. The master of thetUg.was clearly at fault in mis- 
îÇ^lculating her. headway, and thg çnly other question, is whether the 
Transf er was also at fault. The master of the Transf er must hâve 
seén that the tug was not on any definite course, but executing a 
manèuver Which brought the situation within the rule''ôf spécial cir- 
cuwstances.. Article 29, Inland Riiles of 1897;^ Thé Servîa, 149 U. 
S. 144, 13 Sup. Ct. 877, 37 L. Ed.IôSt; The John Énglis, 176 Fed. 
723, 100 C, C.^A. 579. If therë was anything in the navigation of 
tîie tug to indicate that she was' not under control, the Transf er's 
duty to exercise care was of the highest order. If, on the other hand, 
the master of the Transf er thought the tug was being intentionally 
navigated so as to go astern into a lower dock, it was his duty to 
aid themaneuver as far as lay in his power. Upon his own state- 
naent; he had-2,0Q0 feet pf space-, and four minutes of time in which 
to act, and we are satisfied that h'e'did not take the natural step of 
stppping and going astern until the collision was inévitable. Both 
yessels wereat fault. 

The decreé is reversed, and the court below dirécted tô enter a 
decree for half damages and half thé costs of the District Court 
and full costs ofthis court in favor of the libelant, 

\V. s. Compi; St. 1901, p. 2S3t ' 
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COXË, Circuit Judge (dissenting). I think the sole cause of the 
collision was the erratic and wholly unexpected conduct of the Gladi- 
ator. The Transfer was coming up the river against a strong ebb 
tide, with two car floats, one on each side. She had every reason to 
expect that the Gladiator was intending to make a landing at the 
Long Island City dock. She could not foresee that the wheelsman 
had been knocked senseless by the Gladiator's collision with the dock. 
As soon as the master of the Transfer saw that the Gladiator was 
backing away from the dock into the river he blew one whistle and 
slowed down. Soon afterwards he blew a second whistle and stopped. 
As the Gladiator still kept on backing on a circular course it became 
apparent that something was wrong and the Transfer then blew an 
alarm and reversed her engine. What more coùld she do? The 
presumption was that the Gladiator was properly manned and wa? 
otherwise in a condition to navigate intelligently. The Transfer wa? 
justified in relying upon this presumption, at least until the contrary 
clearly appeared. When it became apparent that the Gladiator was 
not under control, the Transfer did ail that could be done in the 
circumstances, namely, give an alarm signal and back. It must be 
remembered that only a brief period intervened between the time 
when the Transfer had reason to apprehend a collision and the time 
the vessels came together. It was then a question of seconds and 
a case of in extremis. The Transfer did ail that could be done, but 
even if she made an error in such circumstances it cannot be imputed 
to her as a fault. The conduct of the Gladiator fuUy accounts for 
the collision. No one was at the wheel and she was running wild. 
No navigator, however capable and prudent, could anticipate such an 
extraordinary condition. The moment it was perceived that the Glad- 
iator was not under control the Transfer did ail in her povver to 
àvoid the collision. I think the decree should be affirmed with costs. 



SMITH V. ATCHISON, T. & S. F. ET. CO. 

(Circuit Court of Appeals, Bighth Circuit February 14, 1912.) 

No. 2,933. 

1. Cabbiebs (S 234*) — Injuries to Passeng-ebs — ^Waiveb of Liabiutt— 
What Law Govebns. 

Whether a waivec of llablllty for injuries, printed on the back of a 
pasB delivered to an employé, was valid, so as to constitute a défense 
to an action for injuries resulting from the carrier's ordinary négligence, 
depended on the law of the place of the accident, and not on the law 
of the place where the pass was delivered, since the rule that a eontract 
wlll be Interpreted accordlng to the law of the place of its exécution 
and dellvery does not apply to actions of tort. 

[Ed. Note. — For othér cases, see Carriers, Cent. Dlg. § 1263; Dec. Dlg. 
§ 234.*] 
(, Cabbiebs (§ 307*)— Injdeies to Passewgers — Statutes. 

The Oklahoma statute (Comp. Laws 1909, § 428) providlng that a car- 
rier of persons wlthout reward must u.se ordinary diligence for their 
safe carriage was only applicable in the absence of eontract, and did not 

*FOT othér cases see sam« topic & S nuubbb in De«. & Am. Oigs. 1307 to date, & Rep'r Indexe» 
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apply to an employé traveling on a pass, who had slgned a walver of 
llablllty for any Injuries that mlght occur, whlch walver was valld both 
In Oklahoma and In the fédéral courts. 

[Ed. Note.— For other cases, see Carriers, Cent Dlg. §§ 1252-1259, 1491-; 
Dec. Dlg. § 307.*] 

In Error to the Circuit Court of the United States for the Western 
District of Oklahoma. 

Action by Oliver T. Smith against the Atchison, Topeka & Santa 
Fé Railway Company. Judgment for défendant, and plaintifï brings 
error. Affirmed. 

Austin F. Moss (Russell G. Lowe and Martin E. Turner, on the 
brief), for plaintiff in error. 

S. T. Bledsoe and Charles H. Woods (J. R. Cottingham, on the 
brief), for défendant in error. 

Before VAN DEVANTER, Circuit Judge, and AMIDON and 
RINER, District Judges. ■ 

AMIDON, District Judge. The plaintiff, Smith, was a brakeman 
in the employ of the défendant company, with his headquarters at 
Wellington, Kan. For the purpose of enabling him to visit relatives 
residing at Ferry, in thestate of Oklahoma, the défendant issued to 
him a free round-trip pass from Wellington to that place. On the 
return trip the train upon which he was a passenger was derailed, 
in the state of Oklahoma, and the plaintiff received the injuries for 
which he seeks to recover in this action. As in Northern Pacific Ry. 
Ce. V. Adams, 192 U. S. 440, 24 Sup. Ct. 408, 48 L. Ed. 513, the 
évidence présents a case of ordinary négligence only, and fails to 
show either a wanton or willful breach of duty. Upon the back of 
the pass was the following printed provision, which was signed by 
the plaintiff: 

"Thls pass Is net transférable and must be slgned In Ink by the holder 
Uereof, and the person aceepting It and uslng It bereby assumes ail rlsks 
of accidents and damages to person and baggage under any circumstances, 
whether caused by négligence of agents or otherwlse. I accept the above 
conditions." 

At the close of the évidence the trial court directed a verdict in 
favor of the défendant, and that ruling présents the only error as- 
signed in this court. 

[1] Plaintiff 's principal contention is that the waiver on the back 
of the pass was void under a statute of Karisas, as interpreted by 
its Suprême Court, and, as the pass was delivered in Kansas, it is 
urged that the validity of the waiver must be determined by the law 
of that state, though the injury occurred in the state of Oklahoma, 
under whose laws the waiver was valid. In support of this conten- 
tion the plaintiff relies upon the gênerai rule that a contract will 
be interpreted according to the law of the place of its exécution and 
delivery, citing Liverpool & Great Western Steamship Co. v. Phénix 
Insurance Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788. That 
was an action upon a contract to recover damages for its breach, and 

*For other cases see same topic & i sxjubeb 1d Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in such a case the rule which plaintiff invokes is generally, though 
not invariably, enforced. That rule, however, has never been applied 
in actions of tort like the présent. In such cases the law of the 
place where the injury occurs defines the rights of the parties. The 
Kensington, 183 U. S. 263, 22 Sup. Ct. 102, 46 L. Ed.. 190; Weir 
V. Rountree, 173 Fed. 776, 97 C. C. A. 500. The courts hâve uni- 
formly held that a contract exempting a carrïer from liability for 
négligence, valid at the place of its exécution and delivery, will not 
avail as a défense when the injury occurs in a state by whose laws 
such contracts are declared to be void as against public policy. Hav- 
ing adopted that rule when the law of the place of the injury would 
impose a liability upon the carrier, can a contrary rule be adopted 
when such law would protect the carrier by enforcing the contract? 
We think not. The contract is by its terms tied to the tort, and the 
same law should be applied to the one as to the other. The attempt 
to distinguish them met with the following answer by the Suprême 
Court in Martin v. Pittsburg & Lake Erie R. Co., 203 U. S. 284, 
294, 27 Sup. Ct. 100, 102 (51 h. Ed. 184): 

"The contention that because, in the cases referred to, the operatloa of 
the state laws, which were sustained, was to augment the liability of a car- 
rier, therefore the rulings are inapposite hère, where the conséquence of the 
application of the state statute raay be to lessen the carrier's liability, rests 
upon a distinction without a différence." 

The pass was not a contract between the plaintiff and the company. 
It was simply a direction to defendant's conductors to receive and 
transport the plaintiff upon its trains. It could hâve been taken up 
at any time, even in the course of a journey, and the plaintiff re- 
quired to pay his fare. If a conductor had refused to honor the 
pass, that would hâve given no right of action against the company. 
It would bave been simply a case for discipline between the company 
and its employé for disregarding its directions. It would hâve given 
no right of action, because the pass was a gratuity and imposed no 
légal obligation. In a similar case the Suprême Court used the fol- 
lowing language in regard to such a pass: 

"Hère there was no contract of carriage, and that fact was known to Mrs. 
Boering. She was simply given permission to ride in the coaches of the 
défendant." Boering v. Chesapeake Beach Ry. Co., 193 U. S. 442, 450, 24 
Sup. Ct. 515, 516 (48 L. Ed. 742). 

Such being the nature of the pass, the condition on its back accom- 
panied its use. If that condition was void by the law of the state 
where the injury occurred, it would be disregarded. If it was valid, 
it would be enforced. In that view the waiver was a complète dé- 
fense to this action. N. P. Ry. Co. v. Adams, 192 U. S. 440, 24 
Sup. Ct. 408, 48 L. Ed. 513. 

[2] Plaintiff also seeks to rest the case upon a statute of Okla- 
homa, which says: 

"A carrier of persons without reward must use ordinary care and diligence 
for their safe carriage," Comp. Laws 1009, § 428. 

He insists that the évidence made out a case for the jury to deter-- 
mine whether the défendant used ordinary care. This statute, how- 
194 F.— 6 
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evefj déclares the lâw in thé absence of contracti Hère the plaîntiff, 
byiqontract valid inOklahoma and in the fédéral courts, expressly 
exoriérated the carrier from liability for négligence. If the défend- 
ant violâted the statute, it was only guilty of négligence, for whose 
damages the contract was a complète release. 
The judgment is afErmed. 



UNITBD STATES v. ABRAMS et aL 

(Circuit Court of Appeals, Eighth Circuit March 4, 1912.) 

No. 3,583. 

1. INDIÀNS (§ 31*) — ALLOTTEES — CiTIZENSHIP. 

An Indian allottee, having received her allotment, becarae a citizen 
of the United States, and was autliorlzed to contract wlth respect to the 
allotment, except in so far as restrained by congresslonal enactment. 

[Ed. Note. — For other cases, see Indlans, Cent. Dlg. § 23 ; Dec. Dig. 
131.*] 

2. Indians (I 16*) — Indian Lands — ^Aixotment — Leases — Canceixation — 

■NÉWIjEASE. ^ 

Act Gong. March 2, 1805, c. 188, 28 Stat. 907, provlded that allotments 
to *Qnapaw Indians in Oklahoma should be inaliénable for 25 years from 
and àf ter the date of the patent; but Act June 7, 1897, c. 3, 30 Stat 72, 
provlded that such allottees might lease their lands for a term not ex- 
ceedlng 3 years for farmlng or grazing purposes, or 10 years for mining 
and business purposes. Held that, where an allottee had leased her al- 
lotment for 10 years for mining purposes, such act dld not prevent the 
mutual cancellation of such lease before the expiration of the term and 
thé making of a new one to the same parties for another term not ex- 
Ceediilg 10 years. 

[Kd. Note. — For other cases, see Indians, Cent Dlg. § 45; Dec. Dig. § 
16.*3 

Appeil from the Circuit Court of the United States for the Eastern 
District pif Qklahoma. 

Action by the United States against A. W. Abrams and another. 
From a judgment for défendants, coriiplainant appeals. Affirmed. 

Paul A. Ewert, Sp. Asst. Atty. Gen., for appellant. 
S. C. Fullerton, for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and Wm. H. 
MUNGEiR, District Judge. 

WMJ H. MUNGER, District Judge. One Minnie Redeagle, a mem- 
ber of thé Quapaw tribe of Indians, was, on the 26th day of Septem- 
ber, 1895, given by the United States a certain allotment patent in and 
to certain lands situated in the county of Ottawa, in the then Indian 
Territory, now state of Oklahoma, under and pursuant to the pro- 
visions of an act of Congress approved March 2, 1895 (28 Stat. 907, 
c. 188). That act contained the following provision : 

"Provlded,' that sald allotment shall be inaliénable for a perlod of twenty- 
flve years from and after the date of sald patent." 

*Vottith«t cuei lea aame toplc A { nvmbsb ia Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexe* 
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Côngress subsequently, to wit, on June 7, 1897 (30 Stat. 72, c. 3), 
passed an act providing for and governiiig the leasing of lands allot- 
ted under the provisions of the before-mentioned act of March 2, 1895. 
The provision, so far as applicable to this case, was as follows : 

"That the allottees of land within the limlts of the Quapaw agency, Indian 
Terrltory, are hereby authorized to lease their lands, or any part thereof, for 
a term not exceeding three years, for farming or grazing purposes, or ten 
years for minlng or business purposes, and sald allottees and their lessees 
and tenants shaH hâve the right to employ such assistants, laborers and help, 
from time to time, as they may deem necessary." 

Thereafter, and on the 27th of March, 1902, said Minnie Redeagle 
executed and delivered to the défendant A. W. Abrams a mining lease 
to a portion of the lands so allotted to her for the full term of 10 years 
from that date. Subsequently, and on the 23d day of May, 1905, 
said Minnie Redeagle executed and delivered to the lowa & Okla- 
homa Mining Company a mining lease for the term of 10 years from 
that date on the same land embraced in the before-mentioned lease to 
A. W. Abrams. Afterwards, and on the 26th of September, 1906, 
Minnie Redeagle executed and delivered to said low^a & Oklahoma 
Mining Company another mining lease covering the same land for a 
term of 10 years from that date. Ali of said leases were duly filed 
for record in the office of the register of deeds for said Ottawa county. 
Afterwards, and on the 21st day of March, 1910, said A. W. Abrams 
and the lowa & Oklahoma Mining Company executed and delivered to 
said Miniiie Redeagle a cancellation and surrender of each of the three 
before-mentioned leases, and on the same date, and at the same time, 
Minnie Redeagle and her husband executed and delivered to the lowa 
& Oklahoma Mining Company another mining lease for the term of 10 
years, to the above-mentioned land, which was, on the Ist day of April, 
1910, duly filed for record. 

This action was brought upon the part of the United States to 
cancel and set aside ail of said leases, excepting the one of date 
March 27, 1902, to A. W. Abrams — the contention on the part of 
the government being that the lease of the 27th of March, 1902, to 
Abrams was a valid lease, but that the subséquent leases were invalid, 
for the reason that they were executed and delivered within the term 
and lif etime of the said lease to Abrams ; that, under a proper con- 
struction of the act of Côngress, authorizing the leasing for a period 
of 10 years, when Minnie Redeagle executed the lease to Abrams, she 
exhausted her power and authority, and could not make any other 
or further contract by lease with référence to the land until the ex- 
piration of the 10-year period of that lease. 

[1, 2] Minnie Redeagle, upon receiving her allotment, was a citizen 
of the United States, and authorized to contract with respect to said 
allotment, excepting in so far as she was restrained by congressional 
enactment. The act of Côngress authorized a leasing for a term not 
exceeding 10 years. We perceive of no reason, and find nothing in the 
letter or spirit of the congressional enactment, which restrains her, 
after having made a lease, from entering into a valid contract with the 
lessee to cancel such lease before the expiration of its term, and then 
make a new lease to such party or parties as she might see fit for an- 
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other term, not exceeding 10 years. This is what slie did, and ail that 
she did. We think it clear that the last-mentioned lease, of date 
March 21, 1910, was a valid lease. The previous leases having been 
cancelled by agreement between the lessor and lessee, and such can- 
cellation placed upon record, they furnished no foundation for a bill in 
equity to cancel them. There being at the time the action was brought 
but one lease upon the premises, and that a vaHd lease, the bill stated 
no cause of action, and a demurrer thereto was properly sustained. 

We regard it as unnecessary at this time to pass upon the question 
raised as to whether the United States has such an interest in the land 
as entitles it to maintain the action ; also, whether the two intermedi- 
ate leases, executed while the first lease to Abrams was in force, were 
invalid, as they were canceled by the parties before the bringing of this 
action, and the question of their validity is at this time a moot ques- 
tion. 

The judgment is afBrmed. 



ATLANTIC MUT. INS. CO. v. PENINSULAT? & O. S. S. CO,f 

(Circuit Court of Appeals, Third Circuit December 12, 1911.) 

No. 45 (1,504). 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in admiralty by the Peninsnlar & Occidental Steamship Com- 
pany against the Atlantic Mutual Insurance Company. Deciee (185 
Fed. 172) for libelant, and respondent appeals. Affirmed. 

Théodore M. Etting, for appellant. 

Francis S. Laws (Lewis, Adler & Laws, on the brief), for appel- 
lee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from a decree of the Dis- 
trict Court of the United States for the Eastern District of Pennsyl- 
vania. 185 Fed. 172. The suit was a libel in admiralty by the Penin- 
sular and Occidental Steamship Company, the appellee, against the At- 
lantic Mutual Insurance Company, the appellant, to recover $2,704.80, 
with interest and costs, as the amount alleged to be due under two 
policies of marine insurance upon the steamship "Florida," owned by 
the libelant. In its answer, the respondent denied any liability what- 
ever under the terms of its two policies, or, if liable at ail, only in 
the amount oi one-iîfth of $1,932.00. 

One of the two policies in suit is stated in the libel to hâve been is- 
sued on the 2d day of May, 1902, by the appellant, as a policy of 
marine insurance for $20,000.00, against loss, inter alia, by périls of 
the sea, fires, enemies, etc., upon the steamship "Florida," her body, 
tackle, apparel, etc. The other policy in suit was a policy of the 
same character, issued on the 6th day of May, 1902, by the appellant, 
and in ail respects similar to the former one. On the same 6th day of 

t ftehearing denied. 
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May, 1902, policies of marine insurance vvere issued by three other 
companies upon the same vessel, payable to the libelant, aggregating in 
the amount insured, $20,000.00. In each of thèse policies, the ves- 
sel was valued at $50,000.00, and the total amount of insurance on the 
five policies taken out on the said 2d and 6th days of May, was $50,- 
000.00. The libel also states that at thèse dates, there was prior in- 
surance on the said vessel, as follows : 

On the 9th day of July, 1901, the Fédéral Insurance Company is- 
sued to the libelant an unvalued policy of marine insurance, insur- 
ing libelant to the extent of $40,000,00, upon the same ship "Plorida," 
her tackle, apparel, etc., against loss by fire occurring between the 
12th day of July, 1901, and the 13th day of July, 1902; that the steam- 
ship was at the date of issuance of said policy, and at the date of the 
loss thereinafter mentioned, of the actual value of $75,000.00. AU 
thèse policies containeâ the so-called "American Clause," in regard to 
prior and subséquent insurance. The questions in regard to the lia- 
bility of the respondent-appellant on thïs libel, are stated and disposed 
x»f by the court below. See 185 Fed. 172. 

This being a clear case of double insurance, the libelant under the 
policies as stated was entitled to fuU indemnity for any loss, total or 
partial. As argued by the counsel for the appellee, if there had been 
no prior insurance, the appellant and the other simultaneous insurers 
would hâve been liable for the entire loss of $9,960, because the ag- 
gregate of their policies was $50,000 upon a valuation of that amount. 
There being prior insurance, however, the inquiry is madte, first, did 
the owner hâve any interest in the vessel insured not covered by the 
prior insurers ? and second, what was the amount of recovery obtained 
from the first insurer? Unquestionably, there was an uninsured in- 
terest, amounting to $35,000, estimated on the valuation of $75,000, 
and this was fully covered by the subséquent insurance, as the aggre- 
gate amount insured of $50,000 exceeded this uncovered interest un- 
der the prior policy ; the aggregate valuation of $50,000 on. the subsé- 
quent policies being given full force by limiting the total recovery 
which assured could obtain from ail the policies to that amount. If 
the appellant's contentions were correct, it would lead to the absurd 
conclusion that, without prior insurance, the appellee would recover in 
full from the appellant and other subséquent insurers, but because it 
bas prior insurance, it is less protected than if it were without it. 

It is unnecessary to add anything to the clear statement made by 
the learned judge of the court below, as to the law of marine insur- 
ance applicable to the policies hère in suit, which we adopt as the opin- 
ion of this court. 

The decree of the court below is hereby afifîrmed. 



86 . 194 FBDEBAL BEFOETER 

GRAUWIIiLEB et al. v. MOSES et at 
(Circuit Court of Appeals, SeéOnd Circuit January 8, 1912.) 

No. 108. 

SraPPING: (§ 58*)^-IaABILITT FOB INJUBY TO VESSEL — NEGLIGENT DOCKINO. 

Evidence held Insufflcient to establlsh that an injury to a scow by 
Bettlùig on bpulders, after , she bad been beached at high tlde by the 
car^o owner wltiibnt authorlty from her owners, was due to bis négli- 
gence; there belng eviderce thttt she had drifted, owing to the failure 
of thè master to properly secure her. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 233-244 ; Dec. 
Dlg. S 58.*] 

Appeal from the District Court of the United States for the East- 
em District of New York. 

Suit in admirâlty by Frederick E. Grauwiller, Jr., and another', 
ag-dinst Lionel MbsèS,2d, and. another. Decree for respondents, and 
libelants appdal. Affirmed. 

Foley & Martin (.William, J, Martin and Frank A. Spencer, Jr., 
of cblitisel), for àppellants. 
Martin A. Ryan" (William Rîce, of counsel), for appellees. 

Belpre tAÇQM3k, WARD, [and NOYES, Circuit Judges. 

WARD, Circuit Jlidge. The libelants, owners of the scow Archer, 
were employpd by the défendant Stafford to carry a load of trap 
rock frqjfti Tpmpkins Cove, New York, to Lloyds Neck, Long Island, 
where the , scow was to be beached on the south side of the break- 
water .ext^nding in a westerly direction from Lloyds Neck. An- 
other pf t}ae libelants' scows had been beached at this place about a 
month bçf^ore, witha similar,cai;gQ. 

The scpw arrived Saturday, August 28,. 1909, and made fast to 
a buoy ç)^ti.i(ip of her destinatipn on account of the weather. The 
libelants h^4 i^^^'^^S^d with Pt^e Bingham to beach the boat; but the 
défendant IStaffprd, by her agent$, employed another company to do 
so. Being ti;espassers, they would be responsible for any damage 
caused by négligence in the opération or resulting from any failure 
to advis.e jthç; master pf the scpw pf dangers unknown to him. 

There is a space of sandy beaçh extending south ward from the 
breakwatei;, say, 150 feet, where boats can be safely beached. But 
south of ;this, and, a little further out to the westward, there are 
boulders, Thf ; boàt was placed broadside on the beach about the 
top of high >ivater on Monday, Âugust 30th, at 10:30 a. m., bow 
to the southward, -with one linerun out from her port quarte rat 
right angles to a part of the breakwater on the shore, and another 
leading somewhat forward from her port bow to what is called a 
"dead man" ; that is, a pièce of iron buried in the sand. 

The libelants say that within an hour after the scow was beached 
she rested, as the tide fell, on two rocks, one near her bow and one 
near her stern, which damaged her greatly and caused her to leak. 
The respondents, on the other hand, say that the boat was not dam- 

•For oth»r cases see same toplc & i numbsb 1d Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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aged until Tuesday afternoon as the resuit of her being shifted by 
a north wind, on the second high water after she was beached, fur- 
ther south and west over the boulders; and they say that when the 
boat was beached her master was told to put out a line straight astern 
to the breakwater, in order to avoid this very danger, and that he 
refused to do so. 

Éither account may be true, although there are difficulties in each. 
The court below decided against the libelants, and we would affirm, 
without writing anything, but for the pièce of évidence now to be 
mentioned. The libelants ofïered in évidence an undated postal 
card from the master of the scow to tbem at New York, informing 
them that the boat had a hole in her and was leaking. This card was 
postmarked as received at the Huntington office, August 31st, at 8 
a. m., and the évidence is that it must hâve been mailed at Lloyds 
Neck on Monday afternoon, if tbe postmark is correct. If so, the 
scow must hâve been damaged on the falling tide of Monday morn- 
ing, and the master's testimony is true, and the respondents' testi- 
mony is false. 

This considération has caused us much hésitation ; but in view of 
the great prépondérance of the oral testimony in favor of the re- 
spondents, and of the fact that the trial judge saw ail the witnesses, 
we will not disturb his finding, though it is against the presumption 
thàt the postmaster at Huntington correctly stamped the postal card. 

Decree affirmed, but without costs of this court. 



ASSETS REAMZATION CO. v. WELLINGTON et aL 

(Circuit Court of Appeals, Fifth Circuit. January 23, 1912. Rehearing 
Denied March 5, 1912.) 

No. 2,229. 

Evidence (| 553*) — Examination or Expebts — Hypothetical Questions. 

Tlie propounding of hypothetical questions to witnesses testifylng as ex- 
perts, based on the view of the facts taken by counsel for the party In 
behalf of whom the testimony is Introduced, Is not objectionable, where 
the facts are in dispute; it belng the privilège of the adverse party to 
propound questions based on différent facts in cross-exaœination. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2369-2374 ; Dec. 
Dig. § 553.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Action at law by J. P. Wellington, Jr., and others, against the As- 
sets Realization Company. Judgment for plaintiffs, and défendant 
brings error. Affirmed. 

Samuel B. Dabney, for plaintiff in error. 
R. W. Flournoy, for défendants in error. 

Before PARDEE and SHELBY, Circuit Judges, andORUBB, Dis- 
trict Judge. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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PER CURIAM. The plaintifï below in his original pétition states 
a case which, if proved, entitles him to recover. The answers and 
amended answers allège no facts, and deny ail plaintiff's allégations. 

At the time the hypothetical questions objected to were propounded, 
there were no undisputed facts to be embodied therein. The question 
propounded by counsel for plaintifï below seems to be based upon 
his view of the facts of the case. Under thèse circumstances, if the 
question was objectionable, because it did not embody the facts in 
the case as claimed by the défendants, it was the privilège of the de- 
fendants to frame proper questions in cross-interrogatories. We find 
no réversible error in the rulings in respect to the hypothetical ques- 
tions allowed by the trial judge. 

The ruling as to qualification of experts is in accordance with the 
views of this court in St. Louis Ry. Co. v. Bradley, 54 Fedl. 630, 632, 4 
C. C. A. 52g. 

Under the évidence ofïered and admitted, the case was necessarily 
submitted to the jury, and we ail agrée that the record shows no ré- 
versible error. 

Judgment afïirnied. 



O'SULLIVAN v. FELIX et al, 

(Circuit Court of Appeals, Fifth Circuit. January 30, 1912. Eehearlng De- 

nled March 5, 1912.) 

No. 2,255, 

Action (§ 19*) — Cottets (§ 875*) — Statute Applicable — Natttee of Action. 

An action under Rev. St. § 1980 (U. S. Comp. St. 1901, p. 1262), for an 
' assault committed In attemptlng to prevent plalntiff f rom voting, In viola- 
tion of the civil riglits act, is one for damages, and not for a penalty, 
and is governed as to limitation by tlie statutes of the state where 
brought. 

[Ed. Note.— For other cases, see Action, Cent. Dlg. §§ 105, 106; Dec. Dig. 
§ 19;* Courts, Cent. Dlg. | 983; Dec. Dig. § 375.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Action at law by E. A. O'Sullivan against Paul Félix and others. 
Judgment for défendants and plaintifï brings error, AfHrmed. 

W. S. Parkerson, for plaintifï in error. 

Alfred Billings, R. B. Montgomery, and Chas. S. Rice, for défend- 
ants in error. 

Before McCORMICK and SHEEBY, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. We are cf. the opinion that this is an action for 
damages, and not for a penalty. The statute of limitation of five years 
against suits for penalties or forfeitures (R. S. § lt347 [U. S. Comp. 
St. 1901, p. 727]) is therefore not applicable. We find no fédéral 
statute of limitations applicable to the case. It follows that the state 

>For other casea see eame topic & i numbsb In Dec. & Am, Dlgs, 1907 to date, & Rep'r lodexe» 
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statute, whîch prescrîbes the action in one year, must be applied. Civil 
Code of Louisiana, arts. 3536, 3537. We are constrained, therefore, to 
hold that the trial court correctly ruled that the action is barred. 
Affirmed. 



In re WARD. 

(Circuit Court of Appeals, Thlrd Circuit. February 19, 1912.) 

No. l,50a 

Evidence (§ 574*) — Experts — Weight. 

On an Issue of the Insanlty of an alleged bankrupt, the évidence of 
hls acts, speech, demeanor, changed habits, and the testlmony of physi- 
clans who had had him under treatment was of greater weight than the 
hypothetlcal testlmony of allenlsts. 

[Ed. Note.— For other cases, see Evidence, Cent Dlg. § 2400; Dec. Dlg. 
i 574.*] 

Appeal from the District Court of the United States for the District 
of New Jersey. 

In the matter of bankruptcy proceedings of William R. Ward. 
From a decree dismissing an involuntary bankruptcy pétition (194 
Fed. 174), the creditors appeal. AfRrmed. 

See, also, 161 Fed. 755 ; 194 Fed. 179. 

Robert R. Howard, for appellants. 

Vredenburgh, Wall & Carey, for guardians of Wm. R. Ward, 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

BUFFINGTON, Circuit. Judge. In the court below, an involuntary 
pétition in bankruptcy was filed against WHlliam R. Ward. Subse- 
quently, Mr. Duffy, who had thereafter been appointed by said court 
guardian ad litem for Mr. Ward and a committee of persons who had 
been appointed guardians of Ward's person and property in a lunacy 
proceeding thereafter instituted in the orphans' court of Essex county, 
N. J., made answer to such pétition in bankruptcy. By this answer, 
inter alla, the insanity of Ward when the acts of bankruptcy were com- 
mitted was alleged, and the alleged acts of bankruptcy and the insol- 
vency denied The case turns on the insanity of Ward. 

Trial by jury having been demanded and waived, the parties stip- 
ulated the issues should be tried by the court, which trial would be 
under section 18d of the bankrupt law (Act July 1, 1898, c. 541, 30 
Stat. 551 [U. S. Comp. St. 1901, p. 3429]). In pursuance thereof, 
witnesses were sworn and heard by the court; Judge Lanning pre- 
siding for several days. He then enteredi an order referring the 
matter to a spécial master, "to consider said pétition, answer, and 
replication, and to hear such further testimony as may be produced 
by the parties hereto, and forthwith certify such testimony to this court 
for such action thereon as to this court may seem just and proper." 

•For otuer cases see eame topic & § nvmbxb lu Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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Subsequently, and after many witnesses had been examined under this 
order, the court made a furtiier and ex parte order: 

"That sald inàttèr'and ail testimony heretofore taken hereln be referred 
to Edwin 6. Adams, spécial master, for his considération, and to take such 
f urther testimony as may be offered, to the end that he may report the same 
In its entirety, wlth Us recommendations thereon, to this court." 

On the spécial master's reporting this latter order to the parties, 
this protest was recorded : 

"The guardians of the alleged bankrupt object to the jurlsdictlon of the 
master to try and détermine the Issues in this cause at this time under the 
clrcumstances of this trial ; It appearing that trial by jury was waived and 
that Judge Lanning should try the case." 

This objection was overruled by the master, who proceeded to hear 
testinaony and thereafter to make findings of fact and conclusions of 
la w and, file a report wherein he found Ward's insanity was not es- 
tablishëd, that he was insolvènt, and hadi committed the acts of bank- 
ruptcy charged. To this report the guardians, still insisting on their 
protest, îfiled exceptions. The court, after hearing, delivered an opin- 
ion in which the testimony was exhaustively discussed and later en- 
tered/a decree dismissing the pétition in bankruptcy. While the as- 
signinentsof error are directed to the action of the court in sustain- 
ing the exceptions to the master's report, there is none assigning for 
error the court's action in decreeing the dismissal of the bill. The 
status of the case now being a decree, unappealed from, dismissing 
the billjiit >vonld,seem to ;follow that a discussion of any questions 
preceding suçh dlecree is académie. In view, howeyer, of the expense 
of prepâring the record, and at the request of counsel, we pass to a 
considération of the case on the merits. 

Counsel on both sides hâve very ably presented their views and au- 
thorities on the eiifect of a master's report, both before the lower and 
this court atid the conclusîve effect of the state decree in lunacy. 
Without entering into a study of thèse interesting légal questions, we 
hâve, in view of the queâtionable scope of the powers conferred on 
the master, thé fact that a number of the witnesses were not examined 
.before him, andi of the prOtest against the exercise of any judicial 
powér by him, rfeviewed the testimony ourselves, aided by the master's 
report and the opinion of the court below. That examination irre- 
sistibly leads us to the conclusion that at the time of the commission 
of the alleged act of bankruptcy Ward was insane. Whatever may be 
the rival contention of alienists — and in that respect we find the to be 
looked for différence — the lay mind is very apt to rely on the testi- 
mony of witnesses who prove the conduct, actions, and speech of a 
man. In this case, Ward's conduct, his acts, his speech, his demeanor, 
his changea habits are proved by the uncontradicted évidence of the 
large number ôl witnesses who observed him in his daily walk and 
conversation and who saw the change coming over him. The aiïirm- 
àtive and united testimony of those who thus frequently saw him, and 
whose interest was challenged by neighborly intercourse, is more per- 
suasive than the somewhât négative and isolated observation of those 
whose intercourse with him was confined to a single transaction in 
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which' no aberration was apparent. While both sets of witnesses are 
equally sincère and truthful, the comparative weight of their testimony 
is as différent as were their fields of observation. As witnesses whose 
testimony is of the gênerai character noted, we may refer to that of 
his two family physicians, Bingham and Fewsmith; his counsel, 
Duffy ; his clergyman, Hunter ; his wife, daughter and brother ; his 
neighbors, Miller, Osmund, and Reeve ; his business acquaintances, 
Baldwin, Atha, Roe, Lent, and McBride; his sanitarium physicians, 
Prout and Gordon; and his coachman, Baker. Thèse différent wit- 
nesses covered a wide range of observation, and the facts to which 
they testified leave no uncertain conviction in this coùrt's mind that 
no error was committed by the court below. Moreover, the clear 
weight of the alienists' and physicians' testimony is to the same effect. 
Of the alienists called by the respondent, two of them, as well as both 
the gênerai médical practitioners, had Ward under treatment, and their 
testimony bas therefore correspondingly greater weight than the hy- 
pothetical testimony produced by the petitioners. 
Finding no error below, the decree is affirmed. 



GREENWOOD et al. v. DOVER et al.t 
(Circuit Court of Appeals, First Circuit Decemljer 12, 1911.) 

No. 880. 

1. Patents (| 114*) — Suit in Equitt to Obtain Patent — ^Burden and Mbas- 

TJEE OF Pboof. 

The rule applied that In a suit under Rer. St. § 4915 (U. S. Comp. St. 
1901, p. 3392), as amended, to obtain a patent which was awarded to the 
défendant by the Court of Appeals of the District of Columbia In Inter- 
férence proceedlngs, sueh décision must be given weight In the nature of 
a departmental décision, and, to overcome it, the évidence must be of 
such character, and sufHclent at least to require a clear conviction that 
it was erroneous. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 166; Dec. Dlg. 
§ 114-*] 

2. Patents (§ 114*) — Suit in Bquity to Obtain Patent — Evidence Con- 

SIDEKED. 

Evidence considered in a suit under Rev. St. § 4915 (U. S. Comp. St. 
1901, p. 3392), as amended, to obtain the Issuacce of a pa.tent to com- 
plalnant, and held insufflcient to overcome the pi-esumptlon in favor of 
the décision of the Court of Appeals of the District of Columbia on an 
appeal in Interférence proceedlngs which awarded priority of Invention 
to the défendant. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 166; Dec. Dig. 
I 114.*] 

Appeal from the. Circuit Court of the United States for the Dis- 
trict of Rhode Island. 

Suit in equity by George W. Dover and others against Thomas F. 
Greenwood and others. Decree for complainants and défendants 
appeal. Reversed. 

For opinion below, see 177 Fed. 946. 

See, also, 23 App. D. C. 251. 

•For other cases sèe same topic & § numbkh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
t Rehearlng denled January 10, 1912. 
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Wilmarth H. Thurston, for appellants. 

Alexander P. Browne (Horatio E. Bellows, on the brief), for ap- 
pellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge, This îs a proceeding under section 4915 
of the Revised Statutes (U. S. Comp. St. 1901, p. 3392), amended as 
hereinafter set out. The section has been so fully stated or ab- 
stracted in the décisions to which we will refer that we do not deem 
it necessary to recite it hère. We will describe the parties as Green- 
wood and Dover. The patent issued to Greenwood, and Dover filed 
a bill in equity under section 4915 in the Circuit Court, and there 
prevailed, and Greenwood appealed to us. Dover claims that the pro- 
ceeding in the Circuit Court was in no way in the nature of an ap- 
peal, but an independent suit in equity, as to which proposition there 
is no doubt. 

[1] This is the first proceeding properly on plea and proof as 
known where the common law prevails, which has occurred with réf- 
érence to the patent in issue. The proposition is too plain to require 
discussion that there is no peculiarity as between this and any other 
independent suit in equity. By the very nature of the suit the pro- 
ceeding is according to the usual and ordinary course of equity. Mor- 
gan V. Daniels, 153 U. S. 120, 14 Sup. Q. 772, 38 L. Ed. 657, which 
will be feferred to further, was based on the same section 4915, be- 
fore it was amended, and is full of expressions to this effect. Al- 
though, by agreement of the parties, Morgan v. Daniels was submitted 
to the Circuit Court in part on the testimony used in the proceedings 
in the Patent Office, yet the opinion says that the suit there was "in 
the nature of a suit to set aside a judgment." Again it says : 

"It is an application to the court to set aside the action of one of the ex- 
ecutive departments of the goyernment." 

The opinion concludes at page 129 of 153 U. S., at page 775 of 14 
Sup. Ct. (38 L. Ed. 657), as follows : 

"There Is other testimony on both sldes of this eontroversy. It is unnec- 
essary to notice it in détail. It is enough to say that the testimony as a 
whole is not of a chamcter or sufflcient to produce a clear conviction that 
the Patent Office made a mistake in awarding priority of the invention to the 
défendant; and because of that fact, and because of the rule that controls 
suits of this klnd in the courts, ♦ • • we remand the case with instruc- 
tions to dismiss the bill." 

Therefore any suggestion that any proceeding of the kind now be- 
fore us, whether it includes the testimony used in the Patent Office 
or not, and whether it includes it with or without other testimony or 
not, is difïerentiated from an ordinary suit in equity, is immaterial. 

The patent in eontroversy was issued on June 28, 1904, to Thomas 
F. Greenwood, assignor, on an application filed on February 1, 1902. 
There are several claims. The only ones to which we need refer to 
are 1, 2, and 3, reading as follows : 
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"1, A pln-torigue having one end bent over, sald bent end belng provlded 
wlth a substantially cylindrlcal bore or aperture, and la pivot-pin secured in 
sald bore or aperture by pressure. 

"2. A pin-tongue having one end provlded wlth a bend, and a pivot-pin se- 
cured ,^ii sald bend solely by pressure. 

"3. 'a pin-tongue baving one end provlded wlth a bend, and a pivot-pin se^ 
cured in said bend by spring-pressure." 

The apparent différences are that claim 1 ends with the words "by 
pressure," claim 2, with the words "solely by pressure," and claim 3, 
"by spring pressure." In either case the pin-tongue revolves through 
a part of a circle with what is called the pivot-pin, to which it is 
firmly secured by pressure, described in Claim 3 as "spring-pressure." 
The main purpose seems to hâve been to accomplish a simple and in- 
expensive contrivance, and the pith of the invention to secure the end 
of the pivot-pin around the pivot, or pindle, so that the pin and pindle 
would turn together, and so that the pin would be held in place by 
its resiliency alone, or what is called in the patent "spring-pressure." 

Dover filed an application for the same invention on September 
11, 1901, thus preceding by several months the date of Greenwood's 
application. On April 15, 1902, an interférence was declared between 
Greenwood and Dover ; and the Examiner of Interférences found 
in favor of Greenwood. On appeal to the board of examiners this 
was reversed, and its décision was sustained by the commissioner, who 
awarded priority to Dover. Thereupon an appeal was taken to the 
Court of Appeals of the District of Columbia, according to the fol- 
lowing statutes: 

Section 780 of the Revised Statutes of the District of Columbia, 
approved June'22, 1874, reads as follows: 

"Sec. 780. The Suprême Court, sitting in banc, shall hâve Jurisdlotion of 
and shall hear and détermine ail appeals from the décisions of the Commis- 
sioner of Patents, in accordance with the provisions of sections forty-nine 
hundred and eleven to section forty-nlne hundred and flfteen, inclusive, of 
chapter one, Title LX, of the Revised Statutes, 'Patents, Trade-Marks and 
Copy-Rights.' " 

Section 9 of the act approved February 9, 1893 (chapter 74, 27 
Stat. 434), reads as follows: 

"Sec. 9. That the détermination of appeals from the décision of the Com- 
missioner of Patents, now vested In the gênerai term of the Suprême Court 
of the District of Columbia, in pursuance of the provisions of section seven 
hundred and eighty of the Revised Statutes of the United States, relating to 
the District of Columbia, shall hereafter be and the same is hereby vested 
in the Court of Appeals created by this act; and in addition, any party ag- 
grieved by a décision of the Commissioner of Patents in any interférence case 
may appeal therefrom to sald Court of Appeals." U. S. Comp. St. 1901, p. 
3391. 

The Revised Statutes of 1874 excluded from the jurisdiction of the 
Suprême Court of the District of Columbia the décisions of the com- 
missioner in interférence cases; but this jurisdiction was given to 
the Court of Appeals by the act of February 9, 1893, which we hâve 
just quoted. It never has been disputed that the proceeding as un- 
der section 4915 applies to interférence cases which come up to the 
Court of Appeals of the District of Columbia equally with those pro- 
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ceedings which came uf) under the Revised Statutes of 1874 to the 
Suprême Court, from'which interférence cases weré excluded. This 
mustbç cpnceded by Dover in the présent case. Otherwise Dover 
would hâve been without remedy under that section, and the patent 
issued to Greenwood could- not be disturbed on the présent proceed- 
ing. This resuit is clearly involved in Re Hien, Petitioner, 166 U. 
S. 432, 439, 17 Sup. Ct. 624, 41 L. Ed. 1066, decided in April, 1897. 
It was evidently also involved in Prindle v. Brown, 155 Fed. 531, 84 
C. C. A. 45, decided by us on August 2, 1907. 

The opinion in the Court of Appeals for the District of Columbia 
is found in 23 App. D. G., at page 251, decided March 1, 1904. With 
référence to the effect of this décision, and with référence to the ques- 
tion of introducing any part of the record in the Patent Office to which 
it rélatèd, and with référence to ail questions of that character, the 
views of the Circuit Court were clearly correct, and we need not go 
over them. Nevertheless, it will be permissible for us to ref er to some 
expressibns of the Court of Appeals, and also to the proceedings in 
the Patent Office, for the purpose of illustrating propositions which 
we mày' find it désirable to state. 

It is to be regretted that Congress has not provided that décisions 
like that in the Court of Appeals in Greenwood v. Dover should be 
conclusivè, in the same way in which any décisions of the superior 
courts of fédéral or state jurisdiction are ordinarily held to be ef- 
fectuai. While the proceedings in the Patent Office out of which this 
décision arose were not strictly in accorçjance with the practice either 
at law or in equity in the jurisdictions where the common law pre- 
vails, yet they hâve ail the éléments of the fundamental principles of 
the "law of the land," and might well bave been pronounced by Con- 
gress to end the litigation accordingly, and thus to avoid the oppor- 
tunity of further holding up of patents, and of leaving the rights of 
both the public and the patentée indecisive for another séries of years. 
The entire proceeding contains the great éléments required by the 
"law of the land," namely, opportunity for both parties to be heard, 
and finally a décision by a court of high authority, endowed with ail 
the machinery of superior courts of judicature. As it is, however, 
we are compelled to accept in this single particular the view claimed 
by Dover, that the judgment of the Court of Appeals stands akin to 
a departnierital décision, although no court could avoid the impression 
that in a certain sensé and to a certain extent it is of greater weight. 
It is sufficient for us, however, to apply to this case the rule of Mor- 
gan, v. Daniels, that there must be a clear conviction on this record 
that the conclusion of the Court of Appeals was erroneous. In say- 
ing this we need not trouble ourselves about the varying expressions 
of various courts with regard to analogous cases, some of which 
would even require Dover to maintain bis position by proofs beyond 
a reasonable doubt. We are satisfied to reduce ail such expressions 
to the one used in Morgan v. Daniels, to the extent that the record 
in this case should establish by a clear conviction that Dover is enti- 
tled to maintain his bill. i 
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The conclusion in Morgan v. Daniels was not a peculiar outgrowth 
of the patent System. It was simply a phase of the gênerai rules with 
référence to the déterminations of the executive departments, where 
the statutes authorize them to investigate and décide questions of fact 
preliminary to a grant on which private rights are to rest. We need 
cite in this particular only the Maxwell Land Grant Case, 121 U. S. 
325, 7 Sup. Ct. 1015, 30 L. Ed. 949, and United States v. Bell Tél- 
éphone Company, 167 U. S. 224, 17 Sup. Ct. 809, 42 L. Ed. 144. 
The rule laid down in cases of the gênerai class to which Morgan v. 
Daniels must be assigned is of so broad, far-reaching, and funda- 
mental a character that none of the refined distinctions brought to our 
attention by Dover requires any particular further considération. So 
that ail that is left for us is to apply the gênerai rule to the case in 
hand. Two or three decisons of the Suprême Court and of this court 
will guide us therein sufficiently. 

[2] To meet the presumptions pro and con Do'^er has put in no 
new évidence except as follows: It appears that in the proceedings 
in the Patent Office he dated back his invention to July, 1901, or Au- 
gust 15, 1901. He explains that, according to Patent Office practice, 
he was bound by those dates, and equally so bound in the Court of 
Appeals for the District of Columbia; but that on the présent pro- 
ceeding he can go back to the earliest period which he can maintain 
on a reinvestigation of the f acts, or otherwise, provided he brings 
himself within the gênerai rules of law. This proposition we do not 
contest. He undertakes now to go back to March 15, 1901 ; and he 
has elaborated this date by calling George H. Tilford, who was ex- 
amined at great length. He also called Arthur C. Brown, who went 
back to June 29, 1901. As to March 15, 1901, Dover testified to an 
interview with Tilford, and produced in court an envelope, which 
he and Tilford both identified as having been présent there. This 
envelope was a printed circular, apparently in the nature of an adver- 
tisement from a patent solicitor at Washington. The date of the post- 
mark is confused, so that it is impossible to decipher it accurately, 
although it seems to bave been 1900. Ail which the witnesses Tilford 
and Dover relied on relating to it was some pencilling of a dislocated 
and obscure character. Part of it is claimed to represent the inven- 
tion at issue hère, but it is impossible on an inspection to clearly rec- 
ognize it as such. Brown's testimony was not particularly supported. 
Dover also put in évidence hîs application, which, as we hâve said, 
antedates Greenwood's; but this has no new effect, because it was, 
of course, in évidence through ail the departmental proceedings and 
in the Court of Appeals. On the other hand, the adverse party failed 
or was unable to call Greenwood. We cannot détermine which was 
the fact, but it is not important that we should. They, however, called 
his wife and daughter, who fixed a date with référence to other im- 
portant transactions as early as January, 1900, when, as they testified, 
Greenwood pinned the shirtwaists of both Mrs. Greenwood and Miss 
Greenwood with pins clearly containing the essential élément of the 
invention in issue. This is proven by évidence as direct as a fact 10 
years old can be proven by mère paroi, which is, of course, subject 
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to question in various ways, some of which are pointed out by the 
learned judge of the Circuit Court; but ail such testimony, whether 
of the witnesses Tilford and Dover on one side, and of Mrs. Green- 
wood and Miss Greenwood on the other side, are necessarily subject 
to infirmities and possible fraud, and therefore are to be cautiously 
received. A marked illustration of that fact appears in the présent 
case, where Dover's testimony produced before us as to the interview 
to which the envelope described refers, in March, 1901, was given 
in almost the same order and the same language as the interview in 
August, 1901, between Dover and Greenwood as told by Dover, in 
accordance with the opinion of the Court of Appeals, already referred 
to. Changing the date, and changing Tilford for Greenwood, the two 
interviews were, as given, almost exactly the same, even to a gênerai 
description of the pencil drawings on the paper involved in each. 
This, of course, is not in évidence in the présent case; but we may 
properly refer to«it as an illustration of the uncertainty of this class 
of proof, by whomsoever produced, as against an earlier departmental 
grant awarded after fuU investigation. 

In like manner, we may refer, in further illustration, to the évi- 
dence of Greenwood now missing. If the respondent hère was unable 
to produce Greenwood after the lapse of several years, it only leads 
to the importance of adhering to the rule of Morgan v. Daniels, ubi 
supra, because especially of the possible loss of important testimony 
during the lapse of a period extending over several years. 

The gênerai rule given as to this class of testimony is stated in 
Morgan v. Daniels, at page 129 of 153 U. S., at page 772 of 14 Sup. 
Ct. (38 L. Ed. 657), where an attempt was made to fîx a time by 
référence to a particular conversation, and to rough sketches, with 
a comment by the court that it is not probable that, in the absence of 
some spécial reason therefor, the memory would carry for eight or 
nine years détails of a plan or idea suggested in conversations and 
illustrated by sketches such as the court described. The opinion adds 
that such testimony is not of a character to carry great weight. 

In Brooks v. Sacks, opinion passed down by us on June 10, 1897, 
81 Fed. 403, 26 C. C. A. 456, thé classes of new évidence produced 
on this bill pro and con, with référence to satisfying the demand for 
a clear conviction as against a departmental adjudication such as we 
hâve hère, are carefully analyzed and valued. In that case there were 
two patents for the same invention, arid the issue was simply one of 
priority as between them. As to one patent there was an admission 
of a date of invention earlier than the date of the application; and, 
of course, the presumption in favor of that patent went back to the 
admitted date, and to anticipate that date required the same weight of 
évidence as it would to anticipate the date of the application. There- 
fore, although the circumstances are différent, the conclusions there 
are a guide for us hère. There, there were certain drawings, as at bar, 
and also some testimony fixing the date as claimed by the contesting 
patentée. It was admitted that the illustrations might well hâve in- 
cluded the device in controversy, and there were some other sugges- 
tions tending to strengthen the case of the contestant. Our conclu- 
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sion îs given on page 407 of 81 Fed., on page 459 of 26 C. C. A., as 
follows : 

"On the whole, we must apply to this case the practlcal safeguards against 
the frequently mistaken memory of witnesses as to events of this character 
long since happening, which the courts are always Insisting on with référ- 
ence to the issue of anticipation. Dolng this, it seems plain that the com- 
plainant below has corne far short of proving his prior right as satisfactorily 
as required by the authoritles and by the reason of the case. Indeed, in 
View of the absolute lack of illustrations, book entries, purchasers, bills, pat- 
terns, or castings of the early date in dispute, we are safe In saying that 
the prépondérance of probabilities is against him." 

Westinghouse Company v. Stanley, decided by us on December 
9, 1904, 133 Fed. 167, 179, 68 C. C. A. 523, was peculiar. On first 
sight it might be considered as contravening Brooks v. Sacks, but 
Brooks V. Sacks was cited and approved. The distinction grew out of 
the fact that the crucial date was fixed by the record of the soliciter, 
who had been continuously employed during the entire controversy ; 
so that, inasmuch as he had a continuous interest in the device from 
the beginning, and *a continuous record in référence thereto, his tes- 
timony was accepted. 

App.lying, therefore, the rules which we hâve cited, in accordance 
with the light which we receive with regard to their practical appli- 
cation from thèse décisions, it is plain that Dover has failed to meet 
the' presumption against him arising from the décision of the Court 
of Appeals of the District of Columbia ; and, indeed, it might be said 
that this record as an independent record is more against him than 
for him. 

The decree of the Circuit Court is reversed; and the case is re- 
manded to that court with directions to dismiss the bill, with costs 
for the respondents in that court and on appeal. 

ALDRICH, District Judge. I fully concur in the resuit of the fore- 
going opinion, but should prefer to see the décision in this case based 
distinctly upon the theory that the remedy by bill in equity provided 
by section 4915, when sought in a situation involving intervention 
rights, and a décision by the Court of Appeals of the r)istrict of Co- 
lumbia, a court having appellate jurisdiction over certain intervention 
patent rights and proceedings, should be administered according to 
the due and ordinary course of equity practice and procédure; and 
upon the idea, where questions of fact hâve been determined and es- 
tablished by such a court of compétent jurisdiction, in an inter partes 
case, that the resûlts of the décision will not be overthrown except 
upon such grounds as relief is granted from judgments at law and 
decrees in equity, under the broad sensé in which equity and com- 
mon-law jurisdictions are understood in this country and in England. 

While it was doubtless intended to provide an independent pro- 
ceeding in equity, under the well-understood historical view and the 
thousands of judicial interprétations which accept the law and equity 
terms in the Constitution, the judiciary act, and other enactments of 
Congress with référence to law and equity proceedings as meaning 
194 F.— 7 
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thejisuâl course of law and equity as admini&tered in thîs country and 
in England, it cannot be possible that Congress intended to enlarge 
th.Ç: gênerai rules goyçoijng équitable remedy, to the end that relief 
shpuld resuit, in a triai de no vo, whenever a différent court under 
another view as to- the measure of proofs, or upon another view as 
to the weight of évidence, or upon a little more évidence, shall reach 
a djflfereht conclusion as to facts already judicially established by a 
court of compétent jurisdiction in an inter partes case, rather than 
from the usual grounds upon which équitable relief isafforded when 
former judicial déterminations are involved. 

On the contrary, Congress in providing remedy in patent cases by 
bill in' èqùity on notice to adverse parties and upon "other due pro- 
ceedings" must hâve intended proceedings in the ordiriary course of 
eqûity, atid that wouïd mean, when applied to a case like this, that 
final résults once reached by a court of compétent jurisdiction over 
sùbject-iîiatter and parties will not be disturbed in an equity pro- 
ceeding bét'Weén the same parties, except upon a bill which states a 
case for équitable relief and a case so clear upon the évidence as to 
show that the results were promoted by fraud, accident, or mistake. 
Such a construction of section 4915 would place an inventor's rights 
in re'ipectto équitable relief from judicial déterminations uppn the 
same basi^ as gênerai property rights which gênerai rules of equity 
safcguàrd ônly against fraud, accident, or mistake. 

The strbng language of Morgan v. Daniels, 153 U. S. 120, 14 Sùp. 
Ct. 772, 38 iU. Ed. 657, had référence to a décision of the Patent Office, 
an executive branch of the government, having limited authority to 
pass upon spécial facts, and not to the more solemn décision of a court 
having full jurisdiction on appeal over facts in controversy. 

I think, however, that the resuit of the logic and reasoning of Mor- 
gan V. Daniels, though having référence to a décision of the Patent 
Office, in an executive branch of the government, rather than to a 
judicial detefmination, when applied to a case of judicial détermina- 
tion like the one by the Court of Appeals for the District of Columbia, 
would mean the rule which I hâve stated, because in the closing par- 
agraph of Mr. Justice Brewer's opinion it is stated that the testimony 
was not sufficient to produce a clear conviction that the Patent Office 
raade a mistake. 
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GENERAL KNIT FABRIC CO. et al. V. STEBEB MACH. CO. et at 
(Circuit' Court of Appeals, Seconû Circuit. January 16, 1912.) 

No. 126. 

1. Patents (§ 328*) — Validitt and Infeinqement — Knitted Pabetc. 

The Scott patent, No. 899,439, claims 2 and 4, for a knitted fabric 
and method of producing the same, discloses patentable novelty and in- 
vention ; also held Infringed. 

2. Patents (§ 53*) — Anticipation — Fabrio. 

Anticipation of a patent for a new and nseful fabric Is not sbown by 
évidence that prior to its invention a madiine was in existence whlch by 
a few changes in adjustment was capable of producing the fabric. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 71; Dec. Dlg. 
§ 53.*] 

3. Patents (§ 328*) — Validitt and Infrinqement — Knitting Machine. 

The Scott patent. No. 925,393, for a knitting machine for producing a 
ribbed fabric, held not infringed, if conceded invention. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Suit in equity by the General Knit Fabric Company, Robert W. 
Scott, and L. N. D. Williams against the Steber Machine Com- 
pany and Bernard T. Steber. Decree for complainants, and défend- 
ants appeal. Reversed in part. 

See, also, 190 Fed. 47. 

Edgar M. Kitchin and Lewis, Watkins & Titus, for appellants. 
Charles Neave and Howson & Howson, for appellees. 

Before LACOMBE, COXE, and- WARD, Circuit Judges. 

COXE, Circuit Judge. [1] The two patents in controversy cover, 
respectively, a fabric and a machine for making the fabric. The 
fabric patent was granted September 22, 1908, upon an application 
filed July 7, 1908. The patentée says in the spécification : 

"The object of my Invention is to provide a ribbed fabric of uniform char- 
acter and possessing the quality of elastlclty characteristic of a ribbed fabric 
but having a doser disposition of the wales and a heavier or Armer texture 
than a ribbed knitted fabric produced in the usual way, my invention also 
providing a ready means for producing vertical stripes or other ornamental 
efCects in the web." 

The drawings contain three figures, which show in 1 and 3, re- 
spectively, a face view, without and with a welt formation thereon, 
and in figure 2 a sectional pièce of the fabric, ail on an exaggerated 
scale. Figure 4 is a diagrammatic représentation of the needies of 
a circular knitting machine adapted for the production of the patented 
fabric. The claims involved are as f ollows : 

"2. A knitted fabric comprislng two ribbed webs with crossed slnker wales, 
the ribs of one web being disposed in the spaces between the rlbs of the 
other web." 

"4. The mode herein described of producing a knitted fabric, said mode 
consisting in feeding' one yarn to one set of needies drawing stitehes first In 
one direction and then in the opposite direction, to produce a ribbed web, 

•For other cases see same tapie & i ncmbeb in Dec. & Atn. Digs. 1907 to date, & Rep'r Indexes 
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and feedlflg another yam to an alternating set of needles Ukewlse drawlng 
stitehes flrst In one direction and then In the other direction and between 
the stitehes drawn by the needles of the flrst set." 

The défenses are want of novelty and invention and non-infringe- 
nient. The refusai of the court to sustain thèse défenses is assigned 
as error. 

We agrée with the judge of the Circuit Court in thinking that no 
useful-purpose will be accomplished by an attempt to describe in dé- 
tail the fabric in question or the method of its production. To do 
this intelligently, without the use of diagrams and models, would 
be difficult, if not impossible. Those skilled. in the art will under- 
stand our conclusions without such an attempt and they are probably 
the only persons who will be sufficiently interested to read what is 
said. 

The fabric consists of two interlocked ribbed webs with crossed 
sinker wales, the ribs of each face of one web being disposed in the 
spaces between the ribs of the corresponding face of the other web. 
By providing différent colored yarns for the needles of the respective 
sets vertical stripes and patterns can be produced. The fabric is 
uniform throughout and elastic, and is illustrated by various em- 
bodiments thereof, both in models and drawings. It is new, useful 
and ornate. It is used principally for underwear, and présents a soft, 
velvety surface to the skin, adding additional warmth without increas- 
ing materially the weight of the fabric. It has become increasingly 
popular with the knit goods trade and the public. The reason for 
this popularity is neither fanciful nor visionary. Unquestionably the 
patented fabric is more elastic than prior fabrics intended for winter 
wear, while equally smooth to the" touch, both sides being alike in so 
far as the smooth, velvety feel is concerned. Thèse advantages seem 
to be admitted. The défendant,. Bernard T. Steber, was asked on 
cross-examination as foUows: 

"Q. The Scott interlock fabric is dlstlnguishable In underwear from the 
ordlnary ribbed underwear by 'feel,' is It not? A. There is a différence in 
the feel of ordlnary one-and-one ribbed underwear and that made on the 
Scott machine. The samples whlch I hâve felt of the Scott fabric appear to 
hâve a softer feel than ordlnary ribbed fabric made of the same materlal." 

The prior art does not show the Scott fabric, the nearest approach 
being the Howard and Tripp patents issued on the same date — May 
31, 1881. The object of thèse inventors was to provide knitting ma- 
chines having alternate sections thereof formed of two threads of 
différent color, producing a fabric having a face side formed in ver- 
tical stripes composed of one or more stitehes, and the back being 
formed of "overshot" work. Scott expressly disclaims the fabric of 
thèse patents, saying: 

"My Invention relates whoUy to a ribbed web, and the advantages of my 
■ Invention are attamed only in connection with such a web." 

He also disclaims the fabric of the Leighton patent of February 
18, 1902, which does not show the essential features of the Scott in- 
vention. Nor is any machine of the prior art shown which is capa- 
ble without material changes of producing the Scott fabric. But, 
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even though such a machine were shown, it would not anticipate a 
daim for a fabric or for the method of producing the fabric in the 
absence of proof that such a fabric had in fact been produced. 

[2] A block of marble is, in a similar sensé, capable of producing 
the Venus of Milo, but proof that such a block existed prior to the 
statue could hardly be said to anticipate that incomparable produc- 
tion. It seems unnecessary to spend time in support of the proposi- 
tion that a method of making a new and useful fabric is not antici- 
pated by testimony that prior to the invention of this fabric a ma- 
chine was in existence which, by a few changes in adjustment, was 
capable of producing the fabric had some one known enough to make 
them. Few patents could survive such a test as this. 

The défendants' exhibit, "Yellow and Black Striped Baby Blanket 
Goods," is, as we understand, intended to illustrate the product of 
a machine made and used by George A. Leighton in 1887 or 1888, 
23 or 24 years ago. The exhibit may hâve been made on this ma- 
chine. The product of the machine, whatever it was, certainly was 
not popular, and the machine soon went out of the business of manu- 
facturing commercial fabrics, and was used for expérimental pur- 
poses, necessitating a change of parts. Though in existence to-day, 
it is incapable of making the Baby Blanket material. We think there 
is too much uncertainty regarding the genesis of the Baby Blanket 
to warrant us in holding that its existence prior to Scott's invention 
is éstablished beyond a reasonable doubt. Assuming, hovi'ever, that 
it were so éstablished, it does not anticipate, but, on the contrary, it 
furnishes an excellent illustration of what Scott added to the exist- 
ing art. It shows very clearly the pronounced ribs with equally pro- 
nounced grooves between them, presenting rough feeling to the touch 
and the appearance of a harrowed field to the eye. When thèse ridges 
and valleys are filled up, we hâve the Scott fabric. It is the différ- 
ence between a field marked by furrows and a close-clipped velvety 
lawn. 

The défendants are not in a position to deny that the Scott patent 
discloses both novelty and invention in view of the fact that the de- 
fendant Steber, in March, 1910, received a patent for a knitted fabric 
which contains ail the prominent features of the complainants' fabric, 
and differs only in détails which do not alter its usefulness or its ap- 
pearance. In other words, one who receives a patent for the Steber 
fabric in 1910 is hardly in a position to deny patentability to the Scott 
fabric of 1908. 

The remaining question is one of infringement — does "Fabric A" 
infringe? The fabric is described in the Steber patent just alluded 
to. No. 951,033, and is illustrated by Figures 3 and 4. This patent 
was applied for June 18, 1909, nine months after the Scott patent had 
issued. Mr. Steber was shown the Scott fabric "about the winter of 
1908 or 1909." The infringing fabric is described at length in the 
Steber patent and illustrated by the drawings. To présent hère a de- 
scription without resort to models or drawings would serve no useful 
purpose if, indeed, it were possible to do so. If the same colored 
yarn be used throughout, the two fabrics are in front identical so far 
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as outward appearance îs. concèrned. If différent colored yarns be 
used it is made more apparent that the back of the défendants' fabric 
differs. from the front, the, back presetiting a zigzag and the front a 
^triped appearance. But it must be remembered that this is not a de- 
sign patent and the appearance the fabric présents to the eye is not 
ani: élément of the claims. In other words, a fabric made of white 
yarn which inf ringes cannot be made a noninf ringing fabric by the 
introduction of a colored yarn. 

We cànnot avoid the conclusion that the défendants are attempting 
to appropriate the advantages of the Scott fabric and seek to avoid 
inf ringement by the introduction of an unimportant additional f ea- 
ture. The two fabrics are substantially alike in texture, weight, feel, 
elasticity and appearance. An expert might detect a différence but 
to the ordinary wearer they are the same. Perhaps the most concise 
statçment of the distinction between the two, as pointed out in the 
Steber patent, is the différence between interlocked and interknit webs. 
Even if it be conceded that the interknit web is an improvement, it 
does not justify the appropriation of the fundamental advance by 
Scott. As we understand the alleged Steber improvement, it consists 
in giving more permanent elasticity, a finer mesh and more body to 
the fabric between the ribs than in the Scott fabric; and thèse results, 
it is asserted, are obtained by the interknitting of the webs. We are 
not satisfied that the improvements above suggested are in fact pro- 
duced. So far as can be judged from the varions samples introduced, 
the two fabrics are practically alike. Of course we do not prétend 
to possess expert knowledge upon a subject so complicated and only 
speak after making such crude and gênerai tests and examinations 
as laymen may make, with the assistance of the opposing views of 
the expert witnesses. 

[3] The machine patent was grarited June 15, 1909, upon an ap- 
plication filed September 21, 1908. The patentée says that his object 
is to provide a knitting machine which can produce a ribbed fabric 
having a doser disposition of the wales and a heavier or a firmer 
texture than fabrics produced in the usual way. Figure 5 of the 
drawings, showing an enlarged section of a pièce of the fabric pro- 
duced on the machine, is a reproduction of Figure 2 of the fabric 
patent. The claims in controversy are as follows: 

"1. The combinatlon lu a knitting machine for produclng a ribbed fabric, 
of two needle carriers each liaving two sets of needles, needie operating 
mechanism and a yarn supply co-oi)eratlng wltli the needles of one set in 
each carrier to produce one ribbed fabric, and needle operating mechanlsm 
and a yarn supply co-operating with the needles of the other set in each car- 
rier to produce another ribbed fabric interlocked with the flrst." 

"4. The combination in a knitting machine for produclng a ribbed fabric, 
of a cyllnder and dial, each having two sets of needles, needle operating mech- 
anlsm and a yarn supply eo-operatlng with one set of needles of the cyllnder 
and dial to produce one ribbed fabric and needle operating mechanlsm and 
a yarn supply co-operating with the other set of needles of the cyllnder and 
dial to produce another ribbed fabric interlocked with the flrst." 

The éléments of the first claim are: In a knitting machine for pro- 
ducing a ribbed fabric : 

First'Two needle carriers each having two sets of needles. 
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Second. Needle operating mechanism and a yarn supply co-oper- 
ating with the needles of one set in each carrier to produce one ribbed 
fabric. 

Third. Needle operating mechanism and similar yarn supply co- 
operating with the needles of the other set in each carrier to produce 
another ribbed fabric interlocked with the first. 

The two claims are alike except that claim 4 is more spécifie, sub- 
stituting "cylinder and dial" for "two needle carriers" of claim 1. 
We hâve, then,. involved in this controversy, claims for a fabric, for 
the mode of producing the fabric and for a machine for knitting the 
fabric. 

It is difficult to understand why a decree holding the claims of the 
machine patent valid and infringed is necessary for the complainants' 
protection. If the product and process claims of No. 899,439 are held 
to be valid and infringed, the défendants cannot make the fabric on 
any machine and, of course, cannot make it on the machine now used 
by them. Indeed, if the fabric could be knit by hand they could not 
produce it in that way either. No one can make the fabric of the 
Scott 'patent without infringing claims 2 and 4 of that patent. 

If the manufacture of the fabric is enjoined in the future and the 
défendants account for profits and damages in the past, we do not 
see what additional remedy is needed, especially in view of the fact 
that the défendants' machine is susceptible of a perfectly innocent 
use. For instance, it can make Fabric B, concededly not an in- 
f ringement, and, with slight altérations, other noninf ringing f abrics. 
The claims both contain as éléments two needle carriers, each having 
two sets of needles and a yarn supply co-operating with the needles 
of one set in each carrier to produce one ribbed web. 

It is said that there is no such élément or an équivalent therefor 
in the défendants' machine for the reason that they do not use two 
sets of needles, one in each carrier, to produce one ribbed web. In- 
deed, we understand the complainants' expert to admit that the de- 
fendants' machine is incapable of producing without altérations and 
omissions of some of its features of construction, a product compris- 
ing two distinct ribbed wébs connected only by crossing sinker wales. 
This would seem to indicate that in bis opinion the claim is not in- 
fringed by défendants' machine unless broadened in a manner not 
justified by the proof. 

Moreover, we are not at ail satisfied that the construction of the 
Scott machine required an exercise of the inventive faculties. It 
seemed to be taken for granted at the argument that if the fabric 
showed inventive genius the same conclusion must follow as to the 
machine. But we cannot assent to this proposition. A structure 
showing the highest type of invention may be made on the simplest 
machine and, on the other hand, the simplest product may be pro- 
duced from a complicated machine showing the greatest ingenuity in 
its construction. 

The Scott fabric shows a distinct advance in the art and very clearly 
présents points of superiority over prior ribbed knitted webs. But 
given the fabric and given the prior knitting machines, we see nothing 
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to convince us that the work of adapting thèse machines to knit the 
improved fabric was not that of the skilled workman. The complain- 
ants' expert says : 

"The machines shown Ifi thèse patents to Roscher, Bieger and Johnstone 
therefore contain or disclose constructions wherein needles in two beds, so 
arranged as to be capable of co-operating to knlt rib fabric, may be operated 
in pretty much any possible relation to one another aecording to the charac- 
ter and collocation of the stitches desired to be produced in the fabric, and if 
one were given the fabric of the Scott fabric patent to be produced by such 
machine, the proper collocation or operative relation of the several needles 
in the two beds could probably be made to enable such ma(?hlnes to produce 
such fabric course by course in the contlnued opération of the machine." 

Did Scott in adopting the old machines to knit the new fabric do 
anything which called into being "the intuitive faculty of the mind," 
known as invention? He had conceived the idea of a knit fabric 
having marked advantages over the old knit wear; he probably illus- 
trated his invention by drawings, diagrams and models. With the 
old machine before him, showing the opération of the needles in sim- 
ilar environment, he had little to do but make them knit the pattern 
he desired. As Mr. Livermore says : 

"The proper collocation or operative relation of the several needles In the 
two beds would probably be made to enable such machines to produce such 
fabric." 

We must be satisfîed that patentability and infringement hâve been 
established and if there be substantial doubt on thèse questions 'we 
should résolve it in favor of the défendants, and especially so in a 
case where the complainants can obtain ail the relief to which they 
are entitled without a ruling sustaining propositions so doubtful. 

The decree is affirmed as to claims 2 and 4 of the fabric patent and 
reversed as to claims 1 and 4 of the machine patent without costs in 
this court, and the cause is remanded to the Circuit Court with in- 
structions to dismiss the bill as to the machine patent without costs 
to either party in that court. 



WESTERN TELEPHONE MFG. CO. et al. v. SWEDISH-AMERICAN 

TELEPHONE 00. 

(Circuit Court of Appeals, Seventh Circuit. October é, 1910. Kehearing 

Denled July 27, 1911.) 

No. 1,685. 

Patents (§ 328*) — Infeingement— Téléphone Switchboard. 

The Flsk patent, No. 621,461, for a comblned annunciator and spring- 
jack for use in téléphone swltchboards, covers an Invention of novelty 
and merlt, and Is entitled to a range of équivalents which wlll fuUy 
protect It, but it is llmited by its terms to a device having two éléments, 
and is not infrlnged by a device having the old three-element structure. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by the Western Téléphone Manufacturing Company 
and others against the Swedish-American Téléphone Company. De- 

•For other cases see same topic & | sumbeb In Dec. & Am. Digs. 1807 to date, & Rep'r Indeiea 
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crée (163 Fed. 308) for défendant, and complainants appeal. Af- 
firmed. 

R. S. Taylor and Josiah McRoberts, for appellants. 
W. Clyde Jones, Keene H. Adding^on, Robert Lewis Ames, and 
Arthur B. Seibold, for appellec. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. Appeal is taken from a decree adjudging 
that appellee's device is not an infringement of patent No. 521,461, 
June 19, 1894, to Fisk, assigner, for a combined annunciator and 
spring-jack for use in téléphone switchboards. 

Fisk's spécification and claims are recited in Western Téléphone 
Mfg. Co. V. American Electric Téléphone Co., 131 Fed. 75, 65 C. C. 
A. 313. For présent purposes it is- enough, beyond referring to that 
case, to set forth claim 2 as adequately describing the invention : 

"The corulnnation In a switchboard of an annunclator-drop adapted to 
hang In front of the jack and be Ufted by the operator's plug as it Is thrust 
into the jack. and a trigger or arm for catching it when so raised, and an 
electro magnet and its armature and connections whereby the support is 
drawn from engagement wlth the drop when the magnet la energized, as 
set forth." 

In the décision above cited this court held that : 

"Fisk was the originator of the principle of restoring the drop by the con- 
tact therewith of the plug as It enters the associated jack." 

This record confirms us in the judgment that Fisk was the first and 
true inventor of the contactual principle of restoration. 
Appellants correctly say that: 

"Fisk's Invention did not consist in bringing the drop and plug Into Juxta- 
position, nor in restoring the drop by contact wlth the plug, but in both 
those thlngs In combinatlon." 

Before Fisk's time the drop and the jack into which the plug is 
inserted had been combined in one structure which could be used as 
a unit in a switchboard. In Rein's patent, No. 240,182, April 12, 
1881, the drop and the jack were combined in a unitary device wherein 
the drop and its releasing magnet were placed above the jack and as 
close to it as could be done on account of the intermediate mechanism 
through which the plug by its thrust into the jack-opening mechan- 
ically restored the drop to its latched position. Fisk placed his re- 
leasing magnet behind the jack, with the armature reaching over the 
jack to the drop hanging in front of the jack. By thèse means, Fisk 
not only attained a greater degree of compactness than had thitherto 
been known (and possibly the acme of compactness), with resulting 
benefits in the assemblage of a switchboard, but he brought the drop 
and the jack opening into such a relation that the plug contactually, 
and not mediately, restored the drop. Rein's structure did not contain 
a germ of the thought that the inthrust of the plug could be used as 
the direct, the immédiate, the contactual means of restoring the drop. 
Rein's mechanical restoration required veritably, not colorably, the 
coaction of three éléments — the plug, the intermediate mechanism, and 



106 194 FHDHBAL REPORTEE 

the drop, Fîsk eut out ail intermediate mechanism and accomplished 
his mechanical restoration by the coaction of two éléments — the plug. 
and the drop. This involved an idea wholly novel, and created a new 
.point of departure for the art. 

In disposing of the prior art, this court in the former case held 
that no exhibition or disclosure of earlier endeavors was either an 
anticipation of the Fisk claims or a limitation of them to less than 
their face value. Thé record now before us makes no stronger show, 
and we remain of the conviction that Fisk, being at the head of a 
new class, is entitled to a range of equivalency that will fully protect 
his actual invention. 

But it was and is found that the prior art failed to limit Fisk's claims . 
to less than their face value because Fisk, to avoid the prior art, prop- 
erly limited-his claims to the principle of contactual restoration — the 
principle of eliminating one of three éléments and obtaining the re- 
suit by thé immédiate interaction of the other two. 

As in this suit, so in the former case the question of infringement 
is found to turn on the defendant's employment or nonemployment of 
the principle of contactual restoration. There the défendant raised 
the drop a little way above the jack-opening, so that the ordinary plug 
would not strike the ordinary drop ; but made, his plug thicker than 
the ordinary plug by putting a collar thereon and his drop thicker 
than the ordinary drop by putting à cam-shaped projection on its outer 
face. We said that it is "immaterial whether the contact is effected 
through having the plug reach up or the drop reach down or both." 
Neither projection had any function beyond serving as a défense in 
a lawsuit. The device, so far as obtaining mechanical restoration was 
concerned, was still a two-elements device. If a door is to be closed 
by manual contact, the order is oheyed whether a bare hand is pushed 
against a bare door or a padded glove.upon the hand is pushed against 
the knob or other projection on the door. 

, At the bearing of an application for a temporary injunction in this 
siiit, two f orms of appëllee's device were exhibited and counted on as 
ijifringements. In the first form, withîn the jack-part of the structure, 
two levers are pivoted. The plug on entering the jack-opening con- 
tacts with and moves the first lever, which thereupon contacts with and 
mbVes the second lever, which thereupon contacts with and moves the 
drop to its latched position. In the second form, within the jack-part 
of the structure, the rear end of a spring lever is secured to the magnet 
frâme. At an intermediate point of the under side of the lever a reli- 
er is attached. The front end of the spring lever reaches to a point 
near the drop. The plug on entering the jack-opening contacts with 
and raises the roller. This movement of the roller flexes the spring 
lever, and thereupon the front end of the spring lever contacts with 
and' moves the drop to its latched position. At the final hearing, and 
on this appeal, only thé second form was relied upon as an infringe- 
ment. 

In the case of the adjudicated infringement, it was held that a thing 
reachirig down from thé drop so as to be "in front of the jack" and 
in the path of thé plug was a colorable évasion of Fisk's claims cover- 
ing his two-elements method of restoration. And, if the défendant 
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in that case had split his thickened drop into two layers, inf ringement 
would not hâve been avoided. True, the outer layer would constitute 
in a sensé a lever interposed between the drop and the plug — a lever 
of the class wherein the power is applied between the fulcrum and the 
load. But the inner layer would itself be a lever of the same kind, 
and would be struck by the plug if the outer layer were removed and 
the haft of the plug enlarged to the extent of the thickness. of the 
outer layer. In short, such outer layer, as an independent intermedi- 
ate mechanism, would perform no mechanical function. The two lay- 
ers might as well be put back into an intégral drop. The device would 
still be a two-elements device. 

Because Fisk invented the two-elements method of restoration is 
no reason why his assignées should attempt to reach back and monop- 
olize the prior method of mechanical restoration by means of the véri- 
table mechanical coaction of three éléments.. In appellee's devices, the 
two levers of the first form, and the spring lever and roller of the sec- 
ond form, are not either integrally or separably a part of either the 
plug or the drop. They are a fixed part of the jack construction. If 
they were to be made a fîxed part of either the plug or the drop, the 
device would be inoperative. In both forms appellee employa Rein's 
team association of jack and magnet, and therefore fails to secure the 
degree of compactness due to Fisk's tandem association of jack and 
magnet. This, of course, would not escape infringement if appellee 
nevertheless availed itself of Fisk's "principle of restoring the drop 
by the contact therewith of the plug as it enters the associated jack." 
It furnishes at most only a sideîight on the origin of appellee's com- 
bined drop and jack. In appellee's first form the two levers are un- 
mistakably the independent intermediate mechanism of the Rein pat- 
ent. In the second form appellee has improved upon the Rein patent 
by making the spring lever with its attached roller do exactly the 
work, ail the work, and only the work, that was performed by the two 
levers in eflfecting the mechanical restoration of the drop. That is, 
in both fcSrms restoration is accomplished by the tip end of a lever 
striking the drop, as a lever, midway between its fulcrum and outer 
extremity, and then by pushing against the drop, and by sliding along 
the drop while pushing. If the tip end of the lever were not permit- 
ted to slide along the drop, if the lever were by soldering or otherwise 
made a part of the drop, the whole mechanism would be worthless. 
That is, in neither form is the drop "adapted to hang in front of the 
jack and be lifted by the operator's plug as it is thrust into the jack." 

In certain forms of cars, the doors are shut by means of the con- 
ductor's or motorman's opération of a wheel or a lever. The door 
is not touched by the hand, but is moved by independent intermediate 
mechanism that is actuated by the hand. We should hardly call this 
a closing of the door by the contact therewith of the hand. 

The decree is affirmed. 
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COLTTMBIA WIEB CO. v. KOKOMO STEBD & WTRB 00. 

(Circuit Court of Appeals, Seventh Circuit. July 27, 1911. Keliearing 
Denied October 4, 1911.) 

No. 1,712.' 

Patents .{§ 518*) — Iktfrinqement— Profits Recoverable. 

' The measure of the profits recoverable from an infrinser of a patent 

for a machine Is tlie advantage he gained by ttie use of the patented ma- 
chine, as compared with other machines whlch were open to hlm at the 
tlme of the unlawful appropriation, and not with such as were open 
at the date of the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. || 566-576; Dec. 
Dig. § 318.* 

Aecounttng by Infrlnger for profits, see note to BrieklH v. Mayor, etc., 
of City of New York, 50 C. G. A. 8.] 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

Suit in equity by the Columbia Wire Company against the Kokom" 
Steel & Wire Company. From a decree awarding nominal profita 
only for inf ringement, complainant appeals. Affirmed. 

Charles MacVeagh and Charles C. Linthicum (William O. Belt and 
Walter M. Puller, of counsel), for appellant. 
Thomas A. Banning (C. C. Shirley, of counsel), for appellee. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. In Columbia Wire Co. v. Kokomo Steel & 
Wire Co., 143 Fed. 116, 74 C. C. A. 310, we held that certain claims 
of patent No. 365,723, June 28, 1887, to Bâtes, for "improvements in 
wire-barbing machines," were valid and infringed, and ordered an ac- 
counting. From a decree awarding appellant only nominal damages, 
this appeal was taken. 

For the purposes of this décision we will assume that appellant is 
right in saying that the claims in suit covered an improved machine, 
rather than improvements in a machine, and that appellee would there- 
f ôre be liable ,for ail advantages gained from using the machine as an 
integer. 

As a standard for comparison appellant took the Stover machine, 
proved that it was the best that was open to public use before Bâtes 
invented the machine of the patent, and introducedi testimony from 
which the pecuniary advantages gained by appellee through its in- 
fringement might definitely be reckoned. Findings of fact by the 
master included thèse: First. Appellee, after a period of inf ringe- 
ment, changed its machines to a honinf ringing type that produced at 
no greater expense as large a quantity and as good a quality of barbed 
wire as did the Bâtes machine. Second. When appellee appropriated 
the Bâtes invention, other machines that would hâve made a more 
favorable comparison with the Bâtes machine than did the Stover 
were open to appellee's use. A reading of the testimony has not con- 
vinced us that thèse findings, approved by the court, are not f airly sus- 

•For otlicr casea see Bame toplo & i ncmbsb lu Dec. & Am. Digs. 1907 to date, & Rep'r Inâezea 
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taînable. Applying to thèse findings a rule that an infringer is only 
to pay for the advantages of the patented machine over machines -that 
were open to his use at the time of the unlawful appropriation, and 
not to pay for the advantages of the patented machine over machines 
that were open at the date of the patent, the master and the court held 
that there was no basis for a recovery of more than nominal damages. 

Appellant asserts (and justly it would seem) that to base the decree 
on the first finding would violate the rule of law adopted by the mas- 
ter. To what extent, if at ail, the law will permit an infringer to avail 
himself of developments in the art subséquent to his unlawful ap- 
propriation, as a défense or mitigation in an accounting, is a query to 
which we need not essay a définitive answer if the master's rule is 
correct; for that rule applies to the second finding, and dénies the 
contention on which appellant chose to rest its case, namely, that the 
only lawful standard is a comparison of the patented machine with 
the best that was available before the issuance of the patent. 

In determining the law applicable to the facts of this case, we at- 
tempt no distinction, if any is possible, between machines that are 
available because they are not under patents and patented machines 
that are available because they are freely sold in the market by the 
patentée. Hère the controversy narrows to a question of time as an 
«lement in the proper standard of comparison. 

In support of their respective views the parties cite many cases.^ 
Some of the citations from the Fédéral Reporter may support the 
respective contentions for which they are adduced. Expressions are 
found in opinions of the Suprême Court, concerning the meaning of 
which and their applicability to the facts of this case the parties de- 
bate. No Suprême Court décision is known to us in which the re- 
corded facts show that machines, devised since the patent and com- 
paring with the patented machine more favorably than did the ma- 
chines of the prior art, were open to public use at the time the de- 
fendant began the infringement, and in which such facts were held to 
be irrelevant. • Nor are we aware that the Suprême Court bas ever 
propounded and answered, by way of argument or illustration, the 
précise question that is before us for décision. In the absence of con- 

1 Appellant: Mowry v. Whitney, 14 Wall. 620, 20 L. Ed. 860; McCreary 
V. Pennsylvanla Canal Co., 141 U. S. 459, 12 Sup. Ct. 40, 35 L. Ed. 817; 
Sessions v. Komadka, 145 U. S. 29, 12 Sup. Ct. 799, 36 h. Ed. 609; ïurrill 
V. 111. Cent. K, Co. (C. G.) 20 Ped. 912; Lawther v. Hamilton (C. C.) 04 Fed. 
221; FuUerton Ass'n v. Anderson-Barngrover Mfg. Co., 166 Fed. 443, 92 C. 
C. A. 295; Eobinson on Patents, vol 3, pp. 513, 514; Walker on Patents 
{4th Ed.) § 725. 

Appellee: Mowry v. Whitney, 14 Wall. 620, 20 L. Ed. 860; Mfg. Co. v. 
Cowing, 105 U. S. 255, 26 L. Ed. 987; Thomson v. Wooster, 114 U. S, 116, 
5 Sup. Ct. 788, 29 L. Ed. 105; Tilghman v. Proctor, 125 U. S. 146, 8 Sup. 
Ct. 894. .51 L. Ed. 664; Keystone v. Adams, 151 U. S. 148, 14 Sup. Ct. 295, 
38 L. Ed. 103; Black v. Thorne, 1 Ban. & A. 156, Fed. Cas. No. 1,466; 
Munson v. City of New York (C. C.) 16 Fed. 563 ; National Car Brake Shoe 
Co. V. Terre Haute Car Co. (C. C.) 19 Fed. 518; Shannon v. Bruner (C. C.) 
33 Ped. 873 ; Mosher v. Joyce (C. C.) 45 Fed. 206, and 51 Ped. 441, 2 C. C 
A. 322; Rose v. Hlrsh (C. C.) 91 Ped. 150; Hohorst v. Hamburg- American 
Packet Co., 91 Ped. 660, 34 C. C. A. 39; Wales v. Waterbury Mfg. Co., 101 
Fed. 126, 41 C. C. A. 250. 
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trblling précédents, it is' incumbent upon us to express the judgment 
at which we hâve independently arrived. 

A manufacturer who devises a machine that he honestly believes 
he has a right to use, and who in an injunction suit ultimately is 
found to be an infringer, as was the case with appellee, is not to be 
mulcted iri punitive damages. Equity is satisfied if he accounts for 
ail the pecuniary benefits he derived from the use of the infringing 
machine. If there were no other way of obtaining the resuit, he 
might rightly be held for ail the profils he made from the output of 
bis establishment. But if, as hère, other machines for doing the same 
work, though less efïectively, were available at the date of the patent, 
the wholé advantage would lie in the increase of efficiéncy. As to an 
infringer who at that stage of the art appropriated the invention, the 
standard of comparison is clear. He has taken to himself ail the ad- 
vantages that belonged exclusively to the patentée in the field of com- 
pétition. Fif teen years later, whçn the art has advanced to include 
other noninfringing machines, available to manufacturers and more 
effective thari those of the priôr art, the patentée cannot avoid their 
compétitive effect. At this stage the only actual advantage of the 
patentedsitiachine is its superiority, if any, over thèse later machines 
that are 1 not dominated by the patent. If at this stage one should 
choose to enter upon the manufacture of barbed wire, he could take 
the later machines withoutgiving the patentée any cause of action. 
If, however, he should adopt a machine that finally was adjudged to 
be ans ihfringement, ail that he wôuld actually gain by the infringe- 
ment; would be the excess in efifectiveness of the infringing machine 
over the later, available, compétitive machines. To hold him account- 
able for. more, to make him pay for the advantages of the invention 
over the prior art, would attribute to the patent a virtue it did not 
really^have at the làter period, would penalize the infringer simply 
because he was an infringer, and would mulet him in vindictive dam- 
ages to the extent of the différence in effectiveness between the open 
prior , art and the open current art. 

iThis leads to a rejection of appellant's proposition; and the decree 
of the Circuit Court is accordingly afHrmed. 



CAMPBELL V. MANGLE et al. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1912.) 

No. 1,97& 

Patents (§ 328*) — Invention — Fi-ume Gâte. 

The Campbell patent, No. 704,971, for a flume gâte, helâ vold for lack 
of patentable invention la view of tUe prior art. 

Appeal from the Circuit Court of the United States for the South- 
ern' Division of the Southern District of California. 
' Suit in equity by Ephraim Campbell against Calvin M. Mangle, 

*For other cases aee same toplc & S nvmbbb in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Jacob E. Tischer, Robert E. Norris, and Charles W. Lehr. Decree 
for défendants, and complainant appeals. Affirmèd. 

The appellant brought a suit against the appellees to enjoln Infrlngement 
of letters patent No. 704,971, of date July 15, 1902, Issued to Ephraim Camp- 
bell, for a new and useful improvement in flume gâtes to be uped in Irriga- 
tion. The object of the invention is to provide a simple flume gâte which will 
permit a perfect closure of the outlet when deslred, by means of a slidlngi 
gâte held against the tube from which the water Issues, and se constructed, 
and arrangea that the opération of the gâte will not be interfered wlth by 
sand and other materials which may corne against the gâte, either from the 
water or from other sources. The clalms which are sald to bave been ln-> 
fringed are the following: 

"(2) A plate having inbent edges and a perforation between said edges, a 
tube Inserted through the perforation and fastened to the plate, and terml- 
nating in a plane near the plane In which the inbent edges lie, and being beyond 
the plate, and a sliding gâte fitting between said tube end and sald inbent 
edges." 

"(4) A flume gâte comprising a tube to extend through a flume wall, and a 
gâte holder fastened to the tube at a distance from the end thereof, and ex- 
tending beyond the end of sald tube, and terminating in two edges which lie 
in a plane that extends near the plane of the end of the tube, and a gâte fit- 
ting against the end of the tube on the one side and against said edges on 
the other side." 

John H. Miller and William K. White, for appellant. 
Frederick S. Lyon, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

■ GILBERT, Circuit Judge (after stating the facts as above). The 
court below held that the patent was void for want of invention, the 
said device covered thereby having been anticipated by devices of the 
prior art. The évidence as to the prior art shows the use of two forms 
of gâte, both manufactured of galvanized iron, as is the gâte in con- 
troversy. One of the prior gâtes difïers from that of the patent only 
in the fact that the plate edges which hold the slide against the pro- 
jecting edge of the tube were bent and flattened, instead of being 
inbent, and curved se as to présent a résilient pressure against the 
slide. This gâte, known in the record as the "Ford gâte," had been in 
use very extensively for many years prier to and since the date of 
the appellant's patent. It was a gâte that was satisfactory on the 
whole, although inferior to the appellant's gâte; but it was cheaper, 
and its use had not been supplanted by the appellant's device. 

If the Ford gâte embodied ail of the prior art, we should be dis- 
posed to say that the appellant's device was patentable, as showing 
invention and improvement on the prior art, because there is no doubt 
that the curved inbent edges of the gâte holder brine the pressure 
to bear on the slide nearly opposite the edge of the projectirig tu!)e, 
and secure a doser contact of the slide to the tube, so as to prevent 
leakage, and by their resiliency hold the gâte tightly against the pvo- 
jecting tube, and dispense with obstruction to the movement of the 
gâte, and prevent the accumulation of sand or other material in tne 
slides. But there is in the record ample proof of the use of slide 
holders in flume gâtes, identical with those of the appellant. for several 
years prior to his patent. Those slide holders were not, except in 
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one or two instances, attached to the tubes. The tube was fastened 
in the flume, and it passed through an aperture in the plate of the 
slide holder, and the latter was nailed against the wooden flume. But, 
aside from the single feature that the slide holders were not attached 
to the tubes, the gâtes so used were identical with the appellant's de- 
vice. Now, what the appellant has done is to take the best features 
of those two forms of gâtes in prior use and combine them in one. 
We agrée with the court below that that is îlot invention. 

Counsel for the appellant, in view of the fact that the Ford gâte 
and the other gâtes of the prior art were in common use side by side 
for more than ten years before the date of the appellant's invention, 
inquires why, if the step taken by the appellant was an obvious one, 
it was not taken by some mechanic during ail that long period of time. 
The answer seems to be that the Ford gâte was reasonably satisfac- 
tory. According to the testimony, it is still satisfactory. It is dis- 
placed by the appellant's gâte only in cases where the purchaser de- 
sires to secure a better made gâte, and perhaps a better gâte, at a 
higher price than the Ford gâte. 

The decree is affirmed. 



LA VIGNE MFG. CO. et al. v. JOHN F. McCANNA CO. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 11, 1911. Kehearing Denled 

July 27, 1911.) 

No, 1,711. 

PATENTS (§ 828*) — VAMDITT AND INFKINGEMENT— FobCE-FeED LTTBEICATOR. 

The McCanna patent, No. 822,900, for a force-feed lubrlcator, espeeially 
adapted to automobile purposes, Is for a comtoination of old éléments, 
but the comblnation was not anticipated and discloses invention; also, 
held Infrlnged. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

Suit in equity by the John F. McCanna Company against the Lavigne 
Manufacturing Company and Brandenburg Company. Decree for 
complainant, and défendants appeal. Affirmed. 

For opinion below, see 177 Fed. 709. 

Dyrenforth, Lee, Chritton & Wiles (John H. Lee and P. C. Dyren- 
forth, of counsel), for appellants. 
Josiah McRoberts, for appellee. 

Before GROSSCUP and BAKER, Circuit Judges, and HUM- 
PHREY, District Judge. 

BAKER, Circuit Judge. The decree appealed from sustained the 
validity and found infringement of claims 2, 3, and 5 of patent No. 
822,900, June 5, 1906, to McCanna for a force-feed lubricator. The 
claims and sufficient of the prior art to show the nature of the défense 
of want of invention are contained in the opinion of the Circuit Court. 
177 Fed. 709. 

*For other cases see same topic & § nvmbbb in Dec, & Am. Digs, 1907 to date, & Rep'r Indexes 
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From the oral arguments and f rom a study of the record and briefs 
we are satisfied that the decree is right; and our décision may well 
be rested on the opinion of the Circuit Judge. The situation is the 
oft-recurring one, where none of the prior devices anticipâtes the 
patent, but where, taking one élément hère and another there, ail the 
éléments of the patented combination may be found in the prior art, 
and where, by recasting prior structures in the light of the patented 
structure, something like it may be produced. McCanna's oiler is 
especially designed for use on the dashboards of automobiles. It is 
Compact and self-contained. The entire pump mechanism is inside of 
the cil réservoir. The stroke of the piston is adjustable, through a 
lost-motion device, by varying the position of the associated adjusting 
stem. The cover of the réservoir and the adjusting stem which pro- 
jects therethrough coact as a regulating gauge to enable the operator 
to set the stem at any predetermined height with respect to the cover 
so as to throw a corresponding amount of oil, and at the same time 
coact as a visual indicating gauge to show that the pump is acting 
and how it is acting. The unified results and capabilities of the Mc- 
Canna oiler are not mère aggregations of separate old devices having 
separate old results, but corne from an intégral, mechanically-true com- 
bination. This oiler has proven to be a mechanical and commercial 
success, and we agrée with the Circuit Court that the appellants hâve 
appropriated the combinations of the claims in suit. 

A point is suggested in appellants' brief, without any foundation 
having been laid in the Circuit Court, and without assignment of error 
hère, that appellant, Lavigne Manufacturing Company, was not prop- 
erly before the Circuit Court. On examination we find that there 
was sufïîcient proof of infringement by said appellant within the dis- 
trict and division. 

The decree is: 

Affirmed. 



SARFERT CO. v. CHIPMAN et al, 

(Circuit Court of Appeals, Third Circuit. January 23, 1912.) 

No. 1,503. 

1. Patents (§ 328*) — ^Anticipation — Peooess and Machine fob Singeing 

HOSIEBT. 

The Sarfert patents. No. 667,142, for a process of singeing liosiery 
after it has been dlstended on a stocUing board, and No. 758,937, for a 
singeing machine, are both void for anticipation by prior use. 

2. Patents (§ 328*) — Invention — Pkooess of Treating Hosieby. 

The Sarfert patent No. 667,140, for a process of singeing hoslery "in 
the green," or after it has been saturated with an oxidizing solution, Is 
void for lack of invention. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

•For other cases see same topic & | ndmbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
194 F.^8 
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Suit in equity by the Sarfert Company against Frank X. Chiptnan 
ând others. Decree for défendants, and complainant appeals. Af- 
fimied. i 

For opinion below, see 181 Fed. 518. 

E. Hayward Fairbanks and Hector T. Fenton, for appellant. 
Henry N. Paul, Jr., and Joseph C. Fraley, for appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. On March 10, 1900, Max Sarfert filed 
his application for a patent upon a machine for singeing the outer 
surfaces of hosiery fo;- the purpose of giving it a smooth or lisle- 
thread finish, and on March 13, 1900, he filed another application for 
a patent for processes and products relating to the singeing art. The 
first of thèse applications resulted in the issue on May 3, 1904, of 
patent No. 758,937 for a singeing machine. The second of them 
was subsequentiy divided, and resulted in the issue on January 29, 
1901, of patent No. 667,140, for a process of singeing hosiery after 
it has been saturated with an oxidizing solution, and patent No. 667,- 
141, fcT: a stocking having its outer surface singed, and patent No. 
667,142, for a process of singeing hosiery after it has been distended 
on a stocking board. Of thèse four patents the défendants are in 
the présent suit charged with infringing three of them. No. 758,937, 
No. 667,140, and No. 667,142. The Circuit Court decided that 
claims 10, 11, 14, 15, 17, and 19 of patent No. 758,937, and patent 
No. 667,142, are null and void because of prior use, and that patent 
No. 667,140 (js null and void for lack of novelty. Consequently the 
bill of complaint was dismissed. 

[1] The numerous claims involved in the suit may be seen by réf- 
érence to the opinion of the Circuit Court in 181. Fed. 518. We 
shall not quote them hère. Nor shallwé give any extended review 
of the proofs contained in the large record. The case has had our 
careful considération, and we are of the opinion that it was properly 
decided in the court below. The art of singeing laces, hosiery, and 
other fabrics for the purpose of giving them a finer or glossier finish 
was no.âew thing in 1900. As far back as November 3, 1817, an 
English patent was issued to J. S. Hall for a "method of improving 
every kind of lace or net, or any description of manufacturée goods 
whose fabric is composed of holes or interstices made from thread 
or yarn, as ùsually manufactured, of every description, whether fabri- 
cated from flax, cotton, wool, silk, or. any other vegetable, animal or 
other substance whatsoever." After stating, in his spécification, that 
the object of his invention was to remove from fabrici of the kind 
above mentibned the loose ends of fibers which are not twisted into 
the thread or yarn of the fabric so as to form a part of the solid 
body thereof, and which gives the fabrics a furry or woolly appear- 
ance, he said: 

"My method of Improving lace or net, or such other goods as aforesald, 
is by passlng them through, or at a very small distance over, a body of 
flame or flre, produced by the- combustion of Inflammable gas, wMle the said 
flame, or the intense beat thereof, is urged upwards, so as to pass through 
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the holes or meshes of the lace or net, or such other goods as af oresald, by 
means of a current of air whlch Is produced by' a chinmey over a flame Itn- 
medlately above the lace or net, or such other goods as aforesaid. The ac- 
tion of the flame is to burn, singe, and destroy as much of the said superflu- 
ous flbers or fur as may be removed without Injury to the lace or net, or such 
other goods as aforesaid." 

This patent was before the King's Bench for adjudication in 1822. 
In the report of it, contained in Webster's Patent Cases, page 100, 
it is said that as cotton lace, which had come to be largely manu- 
factured in Great Britain, "had the disadvantage of being covered 
with a species of wool" which gave it a "fogginess in its gênerai 
appearance to the great diminution of its value," it occurred to some 
that "this defect might be removed by the action of heat, which had 
been already applied to removing the same kind of unevenness from 
mushn, by passing it over roUers of bot iron, and from mitts and 
stockings by singeing." The report further states that witnesses for 
the défense had proved that the flame of charcoal, paper, shavings, 
etc., had been used for many years "to singe the fibers from silk, 
cotton, or lace sleeves," and that the articles for this purpose "had 
been placed on a wooden leg or a sleeve board." 

Hall's patent and the report of the adjudication upon it are alone 
sufficient td show that the singeing of a stocking for the purpose of 
removing the loose ends of the fibers that project from the body 
of the yarn of which the stocking is made, and thereby giving to 
the stocking a finer finish, was an art well known in 1822. The re- 
port also shows that it was then common to singe the fibers from 
lace sleeves while distended on a board. 

Another English patent, No. 4,779, was issued to Hall in October, 
1823, for an improvement upon the one of November 3, 1817, in 
which he refers to the singeing of stockings as well as other articles. 
Certainly there could hâve been no invention, after 1823, in singeing 
stockings while distended by means of an interior support. The 
counsel for the appellants in a very able brief contend that the Hall 
patents disclose only the art of singeing goods in an unstretched con- 
dition, and that up to 1897 the art of singeing stockings, while 
stretched or distended by means of an interior support, was never 
practiced in this country. But, conceding for the purpose of the 
argument that this contention is sound, we hâve before us, not only 
the disclosures of the Hall patents, but those of the report of the 
litigation in which the first Hall patent was involved. The disclosures 
of the two patents supplemented by those of the report were ac- 
cessible to ail interested persons in this country, and they told those 
skilled in the art of singeing stockings everything that process pat- 
ent No. 667,142 tells them. Consequently, we find that patent an- 
ticipated by prior use. 

If the machine patent No. 758,937 is the embodiment of inventive 
genius, it is not of Sarf ert's genius. Sarfert was anticipated by Mor- 
gan & Menzies. It is not claimed that Sarfert's machine was con- 
structed before March, 1898, and it was not until March 10, 1900, 
that his application was filed. The application was bitterly opposed by 
Robert Meyer in two interférence proceedings, and, as already stated, 
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the patent was not granted until May 3, 1904, Those contests, how- 
-ever, hâve no bearing upon the présent question, since Morgan & 
Menzies were not parties to either of them. We are satisfied that 
tubular articles, such as sleeves and stockings, had been singed while 
distended on boards in England for 75 years when the Sarfert ap- 
plication was filed. The art in this country prior to the Sarfert ap- 
plication shows varions machines used for singeing purposes. Pre- 
vious to December, 1896, Morgan & Menzies had had their stockings 
dyed and finished by Thomas West. West's method of finishing was 
by rumbling, a process which produced. a fine finish, but which it is 
îiot necessary now to describe. It was an expensive process because 
it frequently resulted in great damage to the goods. West, unwilling 
to assume longer the risks of the business, notified Morgan & Menzies 
that he would no longer finish their goods. This was probably in the 
month of D'ecember, 1896, and thereupon Morgan & Menzies began 
the construction of their first singeing machine, which they put into 
use certainly not later than January, 1897. They improved it by the 
addition of a second burner as early as April, 1897, and they used it 
for singeing stockings, distended on boards, from April, 1897, until 
the construction of a new double-burner machine in 1899. The new 
machine was then used until its destruction by fire in 1900. It is 
true that the witnesses for the défendants differ as to the number of 
roUers in this new machine, but that it and the machine preceding it 
each had two burners, that they each singed stockings distended on 
Tîoards, and that they were used by Morgan & Menzies, the first from 
April, 1897, to the early part of 1899, and the second from 1899 un- 
til it was destroyed by fire in 1900, is established by the weight of the 
testimony on the subject. The appellant company is quite right in 
its contention that the défense of prior use, to be valid, must be clear, 
convincing, satisf actory, and free from reasonable doubt. The Barbed 
Wire Patent, 143 U. S. 275, 12 Sup. Ci. 443, 450, 36 L. Ed. 154. But 
hère the rule of évidence in that regard has been fuUy complied with. 
In speaking of the nature of the évidence adduced by the défendants 
on the question of anticipation of the process patent No. 667,142, 
and the machine patent No. 758,937, the learned judge of the Circuit 
court, in language which we quote as expressive of our own views, 
said: 

"In the présent controversy, I thlnk, the testimony measures up to the full 
requirements (of the légal rules In référence to the défense of anticipation) ; 
it is clear ; it Is detalled and spécifie ; it cornes from crédible and disinterest- 
ed witnesses; it is of ample volume; and it is corroborated in important 
particulars. Moreover, taken as a whôle — and this, I think, is a matter of 
great value — It produces the irrésistible effect of truthfulness." 

We agrée with him that the machine patent is void because of prior 
use. 

[2] The process patent, No. 667,140, is for singeing hosiery "in 
the green." In carrying out the process the goods are saturated in a 
solution kriown as "aniline black solution," then dried, then placed 
on a former or board, and then singed by being passed through a 
singeing machine. "The particular solution to which I hâve above 
referred," says the patentée in his spécification, "is an oxidizing or 
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mordanting solution, and after the goods are dried, after being sat- 
urated therein, they are in a state of oxidation, and in drying the 
goods turn to a greenish hue." This step in the manufacture of 
hosiery, however, was not new. Mr. Wilham Sécher, an expert wit- 
ness for the complainant, on cross-examination, testified as f ollows : 

"Q. First, about patent 667,140. It is true, is it not, that tbe so-called 
oxidlzing solution is the ordinary aniline blaek solution wMch is commonly 
Tised In the dyeing art as the first step in the process of dyeing goods a fast 
black? A. It Is true. 

"Q. Do you flnd that this patent 667,140 anywhere tells you this? A. On 
Une 52, of page 1, of the prlnted spécification of patent No. 667,140, the state- 
ment is made that the oxidizing solution is known as aniline black solution. 

"Q. Please tell me whether this statement is substantially correct. Stock- 
ings, after they are knit and before they are dyed, are said to be 'in the 
gray.' As the 'first step to dye them aniline blaek they are subjected to a 
mordanting solution, called aniline black solution, as a resuit of whlch they 
turn to a greenish hue. They are then said to be 'in the green.' As the 
final step of the dyeing process they are subjected to another solution as the 
resuit of which the goods are given their final fast black color. And Sarfert's 
patent. No. 667,140, claims as a process the singeing of stockings while they 
are in the green in order to give +hem a so-called lisle finish? A. That state- 
nient is substantially correct, according to the description and claims of this 
Sarfert patent." 

Saturating the goods in an aniline black solution was one of the 
well-known steps in dyeing a fast black. To subject the goods after 
this step had been taken to a flame for the purpose of singeing them 
involved no invention whatever. 

The decree of the Circuit Court will be affirmed, with costs. 



AMERICAN STEEL & WIRE CO. OF NEW JERSEY v. DENNING 
WIRE & FENCE CO. 

(Circuit Court of Appeals, Eighth Circuit January 12, 1912.) 

No. 3,510. 

1. Patents (§ 235*) — Infeingement — Mode of Opebation — Eqtjivalknot op 

Machines. 

While it may not be sald as matter of law that a machine whlch opér- 
âtes contlnuously cannot be the équivalent of one which opérâtes Inter- 
mittently, when the machines are complex, the différence in the mode of 
opération is very strong évidence that thei:e is such a différence in them 
as will avoid infringement. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 371; Dec. Dig. 
§ 235.»] 

2. Patents (§ 328*) — Infeingement — Wire Fence Machine. 

The Bâtes patent. No. 577,639, for a wire fence machine, covers a com- 
bina ti on of four mechanlsms, each of which performs a sépara te part in 
the production of the fence and works intermittently, the first two simul- 
taneously, foUowed by the third and fourth working successively. Such 
patent held not infringed by a machine in which ail the mechanlsms oper- 
ate contlnuously and simultaneously. 

Appeal f rom the Circuit Court of the United States for the North-_ 
ern District of lowa. 

Suit in equity by the American Steel & Wire Company of New 

iFor other cases see same topic & 5 ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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Jersey agaitist the Dennitig Wire & Fence Company. Decree for de- 
fendatlt, and complainaht appeals. Affirmed, 
See, also, 176 Fed. 564. 

Chiriles C. Linthicum (Charles MacVeagh and Linthicum, Belt & 
FuIIer, On the brief), for appellant. 

Thomas A. Banning (Samuel W. Banning and Walker Banning, 
on thepri^i), for appelleç. 

Before ADAMS and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Jucîge, 

AMIDON, District Judge. This is a suit for the înfringement of 
letters patent No. 577,639, issued to Albert J. Bâtes, February 23, 
1897. The'patent has been before the courts of this circuit in former 
litigation between the same parties. (C. C.) 160 Fed. 108, and 169 
Fed. 793j 95 C. C. A. 259. It was there sustained, and defendant's 
machifté ihvolved in that Suit was held to infringe. After that litiga- 
tion was çlbsed, défendant devised and put into commercial use four 
new machines which form the subject of the présent suit. The trial 
court found no infringement and dismissed the bill. Complainant 
appeals. 

' The structure of plaîntiflf's machine, and the scope of its patent, 
are descfibed and defined in the opinion in the first suit. The novelty 
of the invention over the'prior art consists in applying a plurality of 
stay wir^e;?, in straight line séquence across the strand wi^es of a fence, 
and intërcoiling the ends of thèse stay wires with each other and about 
the strand wires. The object attained had been sought by manufac- 
turers of wire fence for half a century. It had been approached by 
slow stages. See patents cited in the former litigation. [C. C] 160 
Fed. 108; [C. C] 160 Fed. 125. The Edenborn patent, No. 558,787, 
came near the Bâtes invention. He used substantially the same mech- 
anisms, but did not combine them in the requisite plurality to give his 
stays a straight line séquence across the strand wires. His stays were 
staggered; àltemating between the différent strands. The resuit was 
a feeble support. The Bâtes invention took the step which avoided 
this defect. It cannot, however, be spoken of with propriety as a 
pioneer patent. 

In the first suit défendant charged that the claims of the Bâtes 
patent wei:e so gênerai as to cover the functions of his machine in- 
stead of the ïnachine itself and its mechanical équivalents. The claims 
standing alone give color to that défense. They run: 

"In a wire 'fence machine the combinatlon of (1) mechanlsm for Intermlt- 
tently feedlng a plurality of longitudinal strand wires. (2) Mechanlsm for 
intermlttentJy feedlng a plurality of stay wires slmultaneously and trans- 
versely of the strand wires. tS) Mechanlsm for cutting off sultable lengths of 
the stay wlreS to span the space between the strand wires. And (4) mechan- 
lsm for slmultaneously coiling the adjacent ends of the stay wires around 
the strand wires." 

This language is broad enough to cover every possible mechanlsm 
which would construct the kind of fence produced by the Bâtes ma- 
chine. We upheld the patent by applying the familiar rule which 
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requires daims to be read in connection with spécifications. The 
patent was thus confined to the invention, and limited to the machine 
described in the spécifications and its mechanical équivalents. AU 
the éléments are old not only in the gênerai field of industry, but in 
the form adapted for use in fence making. Bâtes' combination is his 
invention. 

The patent is for a combination of four groups of mechanisms, 
each of which performs a separate part in the production of a wire 
fence. First, there are two mechanisms which simultaneously f eed 
out a plurality of strand wires, and transversely to thèse a plurality 
of stay wires. When this function is performed, thèse mechanisms 
stop. Then a cutting mechanism which has been stationary, starts 
up, severs the several sections of the stay wires, and stops. Next the 
coiling mechanism which has been stationary starts up, engages the 
ends of the stay sections, and intercoils them with each other, and 
about the strand wires. Then the coilers stop. This complètes a 
section of the fence. Thereupon the structure is moved forward, and 
at the same time the feeding mechanisms start up, and repeat their 
function. The distinctive feature of the Bâtes machine, both in its 
structure and its principle of opération, will thus be seen to be a suc- 
cession of complète stops and starts. This intermittency is expressly 
claimed in most of the claims of the patent, and must be read into 
the others from the spécifications, in order to sustain such claims. It 
is in this machine that the Bâtes invention lies, and not in the product. 
In determining the question of infringement, attention must be di- 
rected to the structure of -this machine and its principle of opération. 

The distinctive feature of defendant's machines 3, 4, and 6 is con- 
tinuousness of action in every part. The moment the feeding of the 
wires begins, the entire machine starts, and continues in action so long 
as the process of manufacture is carried on. The several mechan- 
isms that do the feeding, the cutting, and the coiling ail synchronize 
together so as to continually produce the complex resuit of a com- 
pleted fence f abric. Thèse machines are fundamentally différent from 
the Bâtes machine, both in their structure and in their principle of 
opération, and they also possess in the quality of continuousness of 
action a distinct mechanical advantage over the wear and jar and 
wasted energy arising from the rapid succession of starts and stops 
of the Bâtes machine. For thèse reasons, we think they do not in- 
f ringe. 

[1] Counsel urgfes that it cannot be declared as a matter of law 
that a machine which opérâtes continuously cannot be the équivalent 
of one that opérâtes intermittently, and we are not disposed to ques- 
tion that statement. Much would dépend upon the structure of the 
particular machine. If it was simple, the change from intermittent 
to continuons action might be produced by the mère substitution of 
a well-known mechanical équivalent, or a slight mechanical adjust- 
ment. But the likelihood of the resuit being thus produced decreases 
as the complexity of the machine increases; and, when mechanisms 
attain the complexity of those involved in the présent suit, the différ- 
ence in the mode of opération is very strong évidence, indeed, that 
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there is such a différence in the machines as will avoîd the charge 
of infringement. The two capital criteria by which to détermine the 
question of infringement are structure and mode of opération. Where 
both of thèse are substantially the same in two machines, their identity 
for purposes of the patent law is established ; but, when either is ab- 
sent, the requisite identity to constitute infringement is as a rule 
wanting. It can hardly be questioned that continuons action con- 
stitutes a radical différence from intermittent action in the mode of 
opération, and also implies a corresponding différence in structure. 
In the machines hère involved this implication is fully sustained by an 
inspection of the machines themselves. Dryfoos v. Wiese (C. C.) 
19 Fed. 315, afîirmed 124 U. S. 32, 8 Sup. _Ct. 354, 31 L. Ed. 362, 
tends strongly to show that a machine which is continuons in its 
opération does not infringe one which is intermittent. 

[2] It is true, as counsel says, that we did.not sustain the Bâtes 
patent in the former suit because of its intermittency of action. That 
property was old. As the opinion clearly shows, our décision is based 
on the fact that the Bâtes machine combined the old éléments for 
feeding, cutting, and coiling in the requisite plurality and simultaneity 
of action, to produce the stay in straight-line séquence across ail the 
strands, thus producing a new and useful resuit. Defendant's ma- 
chines produce the same resuit, and employ a like plurality of parts 
operating simultaneously, but they differ from plaintiff's machine in 
the feature as to which that machine was at one with the prior art, 
namely, by substituting continuons for intermittent action. Even if 
it were true (as it is not) that defendant's machines were identical 
with plaintiff's in every feature which distinguished plaintiff's ma- 
chine from the prior art, there would be no inconsistency between 
our présent and former opinions, if defendant's machines differ from 
plaintiff's in the feature of intermittency as to which it was at one 
with the prior art. Infringement would be avoided if to substitute 
continuons for intermittent action required a machine new in struc- 
ture and mode of opération. Ail would dépend on the importance of 
this change. 

Much of the brief for appellant is devoted to pointing out likeness 
in détails between the éléments of the patented machine and defend- 
ant's machine. The force of thèse arguments is greatly weakened, 
if not wholly destroyed, by the conceded fact that the éléments of 
thèse machines are old in the art of fence making. Ail that Bâtes 
did was to combine them in the requisite plurality and particularly 
the mechanism for feeding the plurality of stay wires simultaneously 
and transversely of the strand wires in straight line séquence. The 
modifications which he made in the old éléments in order to combine 
them in this plurality certainly required, when compared with the 
prior art, no greater exercise of inventive talent than was used by 
défendant in making the modifications necessary to substitute con- 
tinuons for intermittent action. Both used the same old éléments and 
hence it is an easy matter to point out likenesses. 

Counsel for appellant attempts to meet the apparently f undamental 
distinction between its machine and respondent's which we hâve 
pointed out, by three arguments: 
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(1) He says, first, that defendant's machines do not continuously 
feed the stay wires. He bases this argument upon the fact that in 
the Denning machines the stay wires are not fed immediately against 
the strand wires, but are fed in at a distance of several inches from 
them, and there appropriate sections are eut off, and then thèse sec- 
tions are pushed across to the strand wires, moving in a line at right 
angles to the feed of the stay wires. The mechanism which performs 
this opération pushes the stay sections across, and then returns to the 
place from which it started, ready to receive the next section. Not- 
withstanding the feeding mechanism, and this machine which pushes 
across the stay sections, are in constant motion, counsel says that the 
intermittency in presenting the stay wires to the strand wires is the 
same as the intermittency of the Bâtes machine. In our judgment 
this argument forsakes the action of the machine, and looks to the 
movement of the stay wires as éléments of the f ence structure. The 
form of the fence forbids that the stay wires should be continuously 
applied to the strand wires. They are separated from each other by 
several inches, àccording to the size of the mesh desired, and this 
nécessitâtes a corresponding succession in their application. But the 
feed of defendant's machines is continuons both as to the movement 
of the stay wire and the stay sections, and the mechanism which pro- 
duces those movements. There is a succession of stay wires, but no 
intermittency in the machine. 

(2) Défendant says that both in the Bâtes machine and in the de- 
fendant's machines, now under considération, there is a time when 
the strand wires and the stay wires are in transverse movement with 
respect to each other, and that this is succeeded by a stage when the 
strand wires and the stay wires are held firmly together, and are rel- 
atively to each other motionless; and he urges that this succession 
of relative movement and rest, as between the strand wires and the 
stay wires, constitutes the real intermittency of the Bâtes invention. 
Again, we answer that this argument diverts attention from the Bâtes 
machine, where his invention lies, to the movement of parts of the 
fence fabric in the process of manufacture. Because the strand wires 
in both machines are at one time in motion relative to each other, 
and at another time stationary, in no way impairs the basic fact that 
the Bâtes machine in producing this resuit along with the other re- 
sults of the process, opérâtes by a succession of stops and' starts, 
whereas the defendant's machines proceed in a continuons motion. 

(3) -It is urged that the feed of the stay wires in defendant's ma- 
chines is in fact not continuons because the knives which sever the 
sections move in a plane transverse to the movement of the wires; 
hence, it is urged, there must be a brief instant while the knife is 
passing across the wire when the wire is stationary, and that the 
succession of stops and movements thus produced créâtes in the de- 
fendant's machines the intermittency of action which is found in the 
Bâtes machine. This contention is made notwithstanding the man- 
ifest fact that the mechanism which feeds the wire forward is in con- 
tinuons action. The argument seems to us purely fanciful. It sub- 
stitutes a metaphysical intermittency for a mechanical one. 
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We also think that in defendant's machine No. 6, the "automatic 
hand'' by which the stay sections are transférred from the cutting ma- 
chine to the strand wires, is not the mechanical équivalent of the 
tubes which guide the stay wires against the strand wires in the Bâtes 
machine. 

Defendant's machine No. 5, ref erred to in the évidence as the "Hop- 
per Machine," has the same intermittency of action as the Bâtes ma- 
chine. It is distinguished from that machine by wholly omitting the 
cutting mechanism. Stay sections are eut in the various lengths 
needed fbr différent kinds of fence, in a stock machine, built ex- 
pressly for the purpose, and which was sold and used for many years 
before the date of the Bâtes patent. Thèse sections are deposited 
in quantity in separate hoppers, one hopper for each space between 
the strand wires, and pass by gravity down a chute into notches in 
the upper edges of horizontal bars which carry them sidewise against 
the strand wires into position for coiling. The charge of infringement 
is, of course, avoided, if the cutting mechanism of the Bâtes combina- 
tion is wholly omitted, and nôt supplied by a mechanical équivalent. 
Counsel for appellant urges that the device by which the stay wires 
are separated from the mass in the hopper, and transférred to the 
strand wires, is really the mechanical équivalent of the Bâtes cutting 
mechanism, : and ingeniously suggests that the "cutting out" of the 
stay wires from the quantity in the hopper is the niechanical équiv- 
alent of the cutting off of the sections of the stay wire in the Bâtes 
machine., iWithout in any way questioning the good faith of counsel 
for appellant, this seems to us a far-fetched argument. No one but 
a patent expert in extremis would ever think of applying the term 
"eut" to ithe opération by which the individual stay wires are sep- 
arated from the mass in the hopper. To find such a use of the term 
référence is made to the figurative language of the cowboy who speaks 
of. "cutting out" a steer from the herd; and it is urged that this is 
the same ;cutting as the severing of the sections of the stay wires in 
the Bâtes machine. When words are thus paltered with in a double 
sensé, there is an end of ail profitable reasoning. We use the same 
Word, butwe mean diiiferent things. There is hardly a common word 
in our English speech which does not range through a vast variety 
of meanings. But in the exact science of mechanics, when we use 
such a -term in describing the opération of machines, we select one 
of its meanings and adhère to it. Any other practice can lead only 
to confusion. In the Bâtes machine there are knives and elaborate 
mechanism for their opération in cutting off the stay sections from 
the stay wires. This mechanism is clearly claimed as an élément of 
the Bâtes corabination. It thus becomes a part of his invention, and 
any machine which wholly omits it escapes the charge of infringe- 
ment. It seems to us too plain for argument that defendant's 'hopper 
machine does this. 

Appellant complains because after the décision in the former case 
respondent deliberately set about devising, with the aid of patent ex- 
perts, a machine which would produce the Bâtes fence, without in- 
fringing the Bâtes patent. It is sulïïcient to answer that complaint 
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in the language of Mr. Justice Grier in Burr v. Duryee, 1 Wall. 531, 
574, 17 L. Ed. 650: "Every man has a right to évade a patent, pro- 
vided he does not invade the rights of the patentée." 
The decree is affirmed. 
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(Circuit Court of Appeals, Second Circuit January 8, 1912.) 

No. 96. 

Patents (§ 328*) — Invention — Appakattjs fob Makinq Concrète Blocks. 
Tlie Winston patent, No. 849,824, for an apparatus for making con- 
crète bloclis, comprising a platform movable along a trackway and a 
plurality of molds between the rails and on either side of sucli track- 
way into whlcli concrète may be shoveled from the platforin, ail the 
parts of such apparatus being old, does not disclose patentable inven- 
tion. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by James O. Winston against the Croton Ealls Con- 
struction Company. Decree for défendant, and complainant appeals. 
Affirmed. 

This cause comes hère upon appeal from a decree of the Circuit 
Court, dismissing a bill in equity for infringement of a patent. The 
patent is No. 849,824, April 9, 1907, to complainant for "apparatus 
for making concrète blocks." 

John K. Macdonald and Eugène S. Macdonald, for appellant. 
O'Brien, Boardman & Platt (Frank H. Platt and Livingston Platt, 
of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The spécification recites that in the 
construction of viaducts, dams, etc., it has become the practice to 
employ blocks of concrète or artificial stone, which blocks are molded 
or formed in the locality where the work is in progress, the ingrédi- 
ents being suitably mixed and the composition prepared in bulk and 
then distributed to the varions molds ; that expérience had shovirn the 
work of making thèse blocks to be slow, tedious, and expensive; 
that many thousands of large blocks would sometimes be required, 
each block being so large as to require the use of derricks to handle 
it after it had been made. In the drawings and spécifications the 
patentée sets forth one form of his improvement. 

In the yard where thèse blocks are to be made there are two track- 
ways, A and B, on which run trucks which support a traveling plat- 
form upon which is placed a mass of the concrète material from which 
the blocks are to be formed. There is a loading device, such as a 
derrick, for depositing the concrète upon the flat surface of the top 
of the platform ; such platform being preferably formed by placing 

•For other cases see saine topic & S numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a sheet of métal on ît for facilitating the opération of shoveling. The 
patentée says: 

"The traeks A, B, are preferably plaeed apart a sultable distance to per- 
mit the concrète molds Gf to be plaeed there between the truck platform, 
being of such a height above the ground line as to pass over the tops of the 
molds G. Oxitside of and on elther slde of the track / arrange rows of molds 
H. It will thus be seen that extendlng lengthwise of the traekway and be- 
tween such traeks are rows of molds O, while rows of similar molds H ex- 
tend lengthwise the track outslde the rail. The mass of material Is dumped 
upon the platform, and the operators standing thereon may shovel or other- 
wlse deposlt and distribute the material into the molds between the traeks and 
those alongslde the traeks ; the truck (platform) In its progress being moved 
along, thus enablùig the Une of molds, which may extend any sultable dis- 
tance — ^for instance, 200 yards — to be flUed suceessively. When the material 
In the mold has settled and hardened, so that a complète bloek is formed, 
the molds may then be knocked down or moved, and the block or blocks con- 
veyed to the place of use by any sultable means." 

The daims are: 

"1. An apparatus for manufaeturlng molded blocks, comprislng a platform 
movable along a traekway, a plurality of molds arrangea between the rails 
of the traekway, and a plurality of molds arrangea alongslde and outslde 
of the traekway, the construction being such that the materiai may be dis- 
trlbuted from the platform to the molds between the rails and to the molds 
outslde the traekway." 

"2. An apparatus for manufaeturlng molded blocks, comprislng a traekway, 
a plurality of molds arranged in the spaee between the rails of the traek- 
way, a plurality of molds arranged alongslde of and outslde of the traek- 
way, a platform movable along the traekway and upon which the material 
Is deposited in bulk and from which sald material Is dlstributed to the molds 
between the rails and to the molds outslde the traekway as the platform 
is moved from place to place on the traekway, such platform being of suffi- 
dent height to pass over the molds between the rails." 

Ail the éléments enumerated in the claims are old. There were 
trackways on which moved réceptacles which contained mixed-up con- 
crète and from which such concrète was passed into molds. Thèse, 
moving réceptacles sometimes passed ovCr the top of the molds as they 
moved from place to place. There could be no invention in making 
the réceptacle stronger and mounting it on heavier trucks with a 
broader wheel base, if it was to pass over several molds at the same 
time. The only novel feature about the entire arrangement is the 
location of the molds — "a plurality in the space between the traeks" 
and "a. plurality alongside and outside of the traekway." By this ar- 
rangement more molds can be filled at the same time. But a mère 
improvement in the method of doing the work does not necessarily 
lie within the boundaries of patentable invention. In the opinion of 
Judge Hough, who heard this cause at circuit, is found the following : 

"The complainant has apparently devised an organization for a concrète 
block yard showing skill in économies and marked executive ability, yet he 
has utillzed the old materials and old tools, not in a patentable eombination, 
but only in eeonomlcal seciuence. What he uses he does not utillze ta eom- 
bination to produce a new meehanical or material resuit; but he arranges 
the order of work so as to minlmize botb labor and transportation, and this, 
in my Judgment, Is not patentable." 

This is in accord with the views expressed by this court in Dodge 
Coal Co. V. N. Y. C. & H. R. R. R. Co., 150 Fed. 738, 80 C. C. A. 
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404, for improvements in storage apparatus. In that case the idea of 
the patentées was the removal and conveyance of material from one 
pile or fixed point to another pile or fixed point, thus making "a 
large area tributary to a single central point." We said: 

"The would-be Inventor or designer of novel mechanism for aecomplishing 
thèse objects, therefore, Is presumed to hâve before him the whole fleld of 
the art of engineering construction applicable to the collection and removal, 
the élévation and conveyance of such materials from one point to another. 
And the question hère presented is not what thèse particular patentées may 
actually hâve invented, but whether the state of the art in such engineering 
fleld was such that it would requlre Invention to construct such apparatus^ 
or to adapt the constructions known in the art of the exigencies of a par- 
ticular situation,, or the requirements of a certain class of materials." 

See, also, our opinion in Dainbar v. Eastern Elevator Co., 81 Fed. 
201, 26 C. C. A. 330, where the patent was for an improvement in 
grain elevators, consisting of a combination whereby a portable ele- 
vator tower was arrangea to be moved along so as to reach the dif- 
férent hatches of a vessel, and so that two elevator legs may be simul- 
taneously used. We held that what Dunbar did was to adapt well- 
known devices to the spécial purpose for which he contemplated their 
application. To the same efïect is our opinion in Fowler v. City of 
New York, 121 Fed. 747, 58 C. C. A. 113, where the patent was for 
"a new plan for handling the large number of passengers who pat- 
ronize the public vehicles provided for rapid transit in large cities," 
consisting of a succession of "island stations" of tracks with loops 
and arrangements for crossing at différent levels and a régulation of 
the movements of express and local trains. We held that to plan 
ail thèse détails would undoubtedly require ability of a high order, 
but not inventive genius. Référence may also be had to Richards 
V. Chase Elevator Co., 158 U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991. 

The case at bar is within the principles enunciated in thèse déci- 
sions. Winston's contribution to the art was simply due to the évo- 
lution of the business. If the blocks were to be used in building a 
small culvert or railroad farm crossing, ail that would be necessary 
would be a few molds placed conveniently to a roadway and a wagon 
loaded with concrète and drawn by a horse alongside of the molds. 
When the work increased in size, the roadway would naturally be 
replaced by rails forming a track, and the wagon by a flat car or 
similar platform running on the tracks and moved, perhaps, by steam 
power, with rows of molds on each side of the track to receive the 
concrète. When the work grew to still larger proportions, the ques- 
tion would naturally présent itself how the molds and the concrete- 
bearing moving platform might be arranged relatively to each other 
to insure the greatest economy of time, space, and labor. But that 
would be purely an engineering problem, and its solution would not 
come within the field of patentable invention. 

Decree affirmed, with costs. 
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UNION PAPER BAG MAGH. 00. et al. t, ADVANCE ,BAG CO. 

(Circuit Court ot Appeals, Slxth Circuit January S, 1912.) 

No. 2,141. 

PATENTS) (g 328*) — Infeingement — Papee Bao Machine, 

TJie jDûUn patent, No. 578,550, for a paper bag machine, covers an in- 
vention the essentlal feature of wWch, as stated by tàe patentée, is "the 
rotatlng and coacting devlce for dlstendlng the blank to the diamond 
form," an essentlal élément of such devlce as shown and described on 
eaeh clalm being a lower central gripper, and the patent Is not inf rlnged 
by the 4evice of the Bartholomew patent, No. 736,673, which employs no 
lower central gripper and no mechanlsm which is an équivalent therefor. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

Suit in equity by the Union Paper Bag Machine Company and the 
Union Bag & Paper Company against the Advance Bag Company. 
Decree for défendant, and complainants appeal. Affirmed. 

The following is the opinion of the Circuit Court by Sater, District 
Judge: 

Dnlln's patent. No. 578,560, issued March 9, 1897, relates particularly to 
machinery to make what is knovrn as the "square satchel-bottom bag," or 
bag made from a bellows-folded tube wlth a satchel bottom formed upon its 
end. The object of hls invention is particularly to provide machinery vvhere- 
by such a bag may be made wlth greater speed than had theretofore been 
praetieable and to slmplify the machinery employed in the manufacture of 
such bags. Hls Invention, he déclares, Is entirely concerned wlth that por- 
tion of the paper bag machine by which a bellows-folded tube has its end 
spread out into the form knoWn as the "diamond fold," which invention may 
be used Wlth any convenient mechanlsm for formlng the tubes or la foldlng 
the diamond In order to close the bottom of the bag. Thèse déclarations of 
hls acqulre importance In considerlng hls spécification and claims of combina- 
tion. 

The bag planka passlng from the feed roUs A and A' shovm in hls draw- 
Ings are dëllvered between the rolls B and B'. As they advance toward the 
latter rolls, the lower central gripper c closes down and engages the tab Vi, 
belng the lower edge of the blank. About that time the lifter D la made to 
riso, lifting the blank so that the upper edge or tab Us will lie beneath the 
end of the gripper C, that It may be thereby more certalnly caught by such 
gripper. As the rolls revolve, C is made to close down, and thus secures the 
upper edge of the blank. As B and B' continue their rotation, the upper and 
lower edges of tiie blank being held by the grippera and e, respectively, 
the mouth or the bellows-folded blank opens, and, shortly before the rolls 
hâve reached approximately the position shown at Flg. 8, the slde grlppers 
E E and e e engage the corners of the blank and grlp them upon the résilient 
plates B^ Be, shown on the rolls B and B'. The slde grippers are held in 
this closed position upon the blank untll theIr rotation fully distends the 
bellows fold and brlngs It to a substantially stralght Une, as Indicated at 
t/io in Flg. 18. The upper grlppers E E are tben rapidly withdrawn. The 
lôwer grlppers are released later, as appears from Flg. 19. The central grip- 
pers, which hold the upper and lower edges of the blank respectively, re- 
lease their hold as B and B' revolve. The upper part of the partially 
distended diamond is then held in place by a plate K and the wlng fold- 
ers M. Thèse wlng folders move in while the blank is distended, and en- 
gage the sides of the distended diamond before the slde grippers release, and 
then rapidly close down, pressing the blank against B and B' and the plates 

•For other cases see same topic & § numbbb lu Dec. & Am. Dlgs. 1907 to date, &, Rep'r Indexe» 
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V y. The lower central gripper c and the lower slde grlppers e e retain their 
hold upon the bag untU it has been engagea between the roUs B' and L. The 
blank Is then drawn down from between the roUs B and B' passlng through 
the rolls O' and P P" between the wing folders M M and the plates N N. 
Thèse rolls or pressing devlces break down the final Unes of the dlamond 
fold, and deliver the dlamond folded blank to a bottom formlng mechanisiu- 
The transverse creaser / J engages and ereases the blank as it is engaged by 
the side grlppers. Of the creaslng mechanism the patent recites: 

"While it is convenient to place this transverse creaslng device upon the 
rolls B B', the essentlal feature of its use Is that some creaslng device should 
be provided which wlll form the transverse crease at the point referred to 
some time in advance of the distension of the tube in the formation of the 
diamond fold, and any creaslng device may be used for this purpose." 

The patentée states that the flattened faces B^ Bs on B and B' may be dls- 
pensed with. In that event, the grlppers would work In connection with the 
rounded surface of the roll. He does not limit himself to a construction 
whlch necessarily retalns the rolls B and B' as appears from the folio wing: 

"While I hâve shown and above descrlbed the central and side grlppers, as 
well as the transverse creaser, as seeured to the rolls B and B', it is obvious 
that thèse rolls, besldes serving as supports for the grlppers and creaser, 
serve merely as feed rolls ; and it is also obvious that by providlng any other 
convenient feeding apparatus the use of the rolls B B' as sueh could be dls- 
pensed with, the essentlal feature of my invention being the rotatlng and co- 
acting device for distendlng the blank to the dlamond form in the manner 
âbove described, and, as already stated, it is not essentlal that the transverse 
creaser should revolve on the same or approximately the same center or cen- 
ters with the grlppers, or, Indeed, that it should be a revolving device at ail." 

The right rescrved to dispense with the rolls B B' is In one respect hazlly 
expreSsed. It makes a dliïerence whether the words "as such" refer to rolls 
as the feeding apparatus, mentloned In the same sentence, as their antécédent, 
or to rolls as supports for the grlppers and creaser and as serving as feeding 
devlces, as stated In the preceding sentence. In vîew, however, of the con- 
clusion reached, It is not necessary to détermine the question thus suggested. 

The claims alleged to be infrlnged are 1, 2, 3, 4, 5, and 7. They are ail 
combination claims. The éléments entering Into the flrst are as follows: 

(1) Rotatlng central upper gripper C, arranged to seize the top ply of the 
bag blank. 

(2) Rotating lower central gripper c. This is arranged to seize the lower 
ply of the bag blank. Thèse two grlppers also operate to spread open the 
end of the blank. 

(3) Rotating upper side grlppers B E, whlch are so disposed as to enter 
the bellows fold of the blank and engage its upper ply. 

(4) Rotating lower side grlppers e e, whlch are so arranged as to enter the 
bellows fold of the blank and engage its lower ply. Thèse four rotating side 
grlppers spread ont the blank in the plane of the bottom to be formed thereon. 

(5) Mechanism for engaglng and disengaglug the grlppers and the blank 
described. 

(6) Mechanism for drawlng the diamond-folded blank from the path of 
the grlppers after they hâve released it. 

The second claim adds to the flrst, "a transverse creaser arranged to crease 
the blank on the line about which the dlamond is spread open and at a time 
prior to the distension of the diamond fold." 

Claim 3 dllïers from the second only in that it provides that the transverse 
creaser shall be rotatlng. 

The éléments of claim 4 are as follows: 

(1) Roll B, the upper diamond-forming roll. 

(2) Roll B', the lower diamond-forming rolL 

(3) The central gripper C on upper roll B, 

(4) Central gripper c on lower roll B'. 

(5) Side grlppers E E on roll B. 

(6) Side grlppers e e on roll B'. 

(7) Mechanism for operatlng the grippera. 
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Clalm 6 adda to daim 4- "a creaser, arrangea to crease the blank trans- 
Tersely on the Une about whieh the dlamond fold is opened, at a time prlor 
to the distension of the dlamond." 

Clalm 7 adds to clalm 4 the élément of the lifter D arranged to lift "the 
blank as it enters between the roUs so as to bring its upper ply to position to 
be engagea by the upper gripper." 

The above statements as to the éléments of the several claims of eomblna- 
tlon accord wlth the évidence offered by both parties. 

The opération of respondent's machine Is sufflciently stated as follows: 

As the bellows-folded paper tube advances over the former 5S, 5i, the up- 
per ply Is punched by the notch cutter. It is then slitted above and beneath 
by a rotary slltter. It next passes between two feeding and creasing rolls, 
6, 10, the creases made extending inwardly from both outer edges of the ply 
toward the middle. The feeding and cutting rolls 16, 24, sever both plies of 
the blank to near the outer edge of such plies from the extrêmes of the 
curved transverse notch flrst made In, the upper ply, leavlng, however, the 
marginal edges unsevered, and also the lower ply unsevered for a short dis- 
tance at its middle. The side tucks of the partially severed tube are slightly 
spread by statlonary side plates 63, whose purpose is to facilitate the opéra- 
tion of rotary cutters 4i, ■î'?, whlch completely sever the tucked edges of the 
blank. The tube is now wholly severed except a narrow portion or tang at 
the middle of the lower ply. Upturnlng flanges 57 on the former 55 separate 
the leadlng end of the plies In such a way that the upper ply Is llfted agalnst 
the upper diamond-formlng roll to permit the entrance of the upper duplex 
central grlppers. Thèse flanges open and hold open the advanced end of the 
bag tube in a position for the upper side to be caught by the grlppers on the 
upper folds of the gripping cylinder. As the diamond-fortnlng rolls advance, 
the upper grlppers, whlch are in the form of jaws or plncers, operating in 
slots wlthin rollers, close upon the tab or end of the upper ply and hold it, 
while the roll rotâtes, until they are released by the opération of mechanism 
wlthin the roll. As the rolls revolve, the end of the blank distends by the 
upper edge of the blank being pulled forward by the grlppers and the lower 
edge belng pulled downward by the unsevered portion or tang of the under 
ply. At the proper time, as the tube is distended, upper and lower side grlp- 
pers or clamps distend the interlor triangles of the dlamond fold, and, when 
the dlamond is eompleted, they are mechanlcally retracted. As the dlamond 
is drawn down, its upper half is folded, as It descends, agalnst the body of 
the bag blank. The upper central gripper, as it revolves, carrles the upper 
end of the dlamond in the rear of a plate 1S2, whlch sustains such upper 
end after It has been released from the gripper. The vibrating side-foldlng 
wlngs, 220, 220, after the dlamond has been distended and disposed properly 
by the gripper and lower drawing roll, press inward agalnst and flatten down 
the outer folds of the dlamond to enable it better to retain its form. Movable 
wire Angers, 208, enter the opeiilng end of the bag blank and spread out 
quickly agalnst the wrinkled sides of the paper to asslst In dlsposlng the 
paper for the vertical side edges of the dlamond. When they retraet, the dla- 
mond slides downwardly past them. The bottom ( f the bag Is carried down 
and passes between the feeding and cutting cylinders, 236, 242, by whlch the 
unsevered strlp or tang between preceding and successive bags is severed, 
wholly detaching the preceding bag, whlch is then ready for the end-folding 
and pasting devices. 

The respondent's device is constructed under the Bartholomew patent, No. 
730,67,S, issued August 18, 1903. The Indhidual bag is not severed from the 
succeeding portion of the bag tube until after the dlaniond-fold Is made. In 
the Dulin method, the severing oecurs before the bag reaches the feeding 
rolls B and B'. 

About the time Dulin's patent issued he bullt one of his machines. The 
complainants subsequently acquired It. They removed from it the Dulin 
opening devioes and substituted therefor those of the Stihvell machine, be- 
eause some three or four old bag makers in complainant's factory "were 
eternally findlng some little complalnt about it," and It was therelore dcemed 
"advlsablè, in the interest of the factory, to change back to the Stilwell 
opening device and let them run it" ïhis machine, in a period of 10 years, 
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was in use two-thirds of the time. The eomplainants hâve manufactured but 
one machine with référence to the Dulin patent. To simplify it, to malie It 
less liable to give out, and greatly to improve It over his original machine, 
modifications of the deviee described in his patent were introduced. It was 
subjected to a test run extending through quite a period. It developed a 
greater speed capaclty than any previously patented paper bag machine, but 
its fréquent stoppage" was necessary on account of breaks and conséquent re- 
pairs resulting therefroto. ïhese are the only machines that hâve been con- 
structed with référence to his patent. His devlce is mechanically operative, 
but whether in an entirely successful way, If constructed in aecordance with 
his spécification, Is not clearly shown. Modifled, as hereinbefore stated, it 
has been put to commercial use, but not extensively so. It has supplanted 
no previous machine. It did not constitute such an advance in the art of 
bag making that eomplainants deemed it advisable to discard their old 
machines to use Dulin's. On the contrary, In complainant's factory, of 156 
machines 43 are of the Lorenz & Honiss type and 68 are of the Stllwell type. 
A patentée may, If he chooses, reserve his invention to his private use or even 
suppress it. That it has not gone into practical use does not préjudice his 
rights, but the fact that it has not gone into actual service may be used in 
construing and Interpreting his patent. National Malléable Castings Co. v. 
Buckeye M. I. & O. Co., 171 Fed. 853, 862, 96 C. C. A. 515. There is no évi- 
dence that the Dulin machine has been prêferably used when machine serv- 
ice has been required. His deviee, principally In a modifled form, has been 
In actual, but not extensive, service. In view of the greater speed and other 
excellencies clalmed for it, which, if they exist, would make its opération 
commereially more profitable than that of other machines, after making due 
allowance for the cost of discarding such other machines to be displaced by 
those made under the Dulin patent and for the natural reluctance of a manu- 
facturer to sufCer such loss, the want of a more extended use of it by those 
who control and own it and who are largely engaged in making bags is not 
without signiflcance. The contention that Dulin's invention has made no ap- 
préciable impression on the practical art is not whoUy without color. 

In the reported cases of Union Paper Bag Machine Co. v. Waterbury (C. C.) 
39 Fed. 389, decided in 1889, and New York Paper Bag Machine Co. v. Hol- 
lingsworth (C. C.) 48 Fed. 562, decided in 1891. *-he fact was recognized that 
paper bags were then produced With great c'ieaimess in vast quantifies, 
and were a universally known article, and thaï i-.e art of paper bag making 
had commereially been well developed. The development in paper bag ma- 
chinery, according to both experts and as showu by the prlor art, has been 
toward rotary construction. The rotary idea found expression in the patents 
of Lorenz & Honiss, No. 333,647, issued January 5, 1886, and of Appel, No. 
387,573, issued August 7, 188S. Stilwell's patent, No. 417,346, issued December 
17, 1889, shows both a rotary and a reciprocating movement. In Bastern 
Paper Bag Co. v. Continental Paper Bag Co. (C. C.) 142 Fed. 491, which In- 
volved the validlty and construction of the Liddell patent, No. 558,869, issued 
April 28, 1896, it was said: "Aside from the cyllnder and formin? plate oscil- 
lating about its rear edge, everything in thèse claims (those there in ques- 
tion) is necessarily old in the arts. The cylinder also is found in patent No. 
333,647, issued January 5, 1886, to Lorenz & Honiss, the central feature of 
which was said to be the continuously-rotating cylinder, but in lieu of a 
formlng-plate, oscillating on its rear edge, the means used for making the 
'dlamond' fold were the blades of one or more pairs of box-folding mech- 
anism." 

But in that case it was found that prier to Liddell's patent the proWem of 
a rotating cylinder with a mechanism which folds the paper bag of the kind 
In question had not been satisfactorily solved. The very pith of LicTdeirs 
Invention was held to be in the comblnation of a rotary cylinder with means 
for operatlng the formlng-plate in connection therewith, llmited, however. to 
means which caused the plate to oscillate about its edge on the surface 
thereof. When the case reached the Suprême Court (210 U. S. 416, 28 Sup. 
et. 748, 52 L. Ed. 1122), Mr. Justice McKenna said that the Liddell patent 
was the flrst to show an "operative comblnation of a rotary cylinder and 
forming-plate oscillating thereon." The conclusion to be drawn from that 

184 F.— 9 
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case Is that liddell, the Issuance of whose patent anteda:tes that of Dulln 
more than ten months, satisfactorily wrought out the problem of a rotating 
cylinder with mechanlsm for foldlng the paper bag — a problem which others 
had solved, but not in a satlsfactory way. 

A comparison of the Llddell and Dulin devices Is Instructive. Liddell's 
patent shows two sets of slde grlppers and one roU or cylinder, on which are 
fastened two lower grlppers. Dulin's shows two rotating rolls, each bearing 
a set of grlppers. Liddell's upper central gripper E' is not afflxed to a roll, 
as is Ihxlin's upper central gripper G, but to plate E, which oscillâtes Instead 
of rotating. Liddell, however, did not limlt himself to the device as shown 
In his speciflcatlons for controlling the movement of plate E relative to hls 
cylinder, but says that the plate may be moved or operated by any other suit- 
able means, and the return inovement of the plate E is unimportant so long 
as it is secured in time to receive a new bag tube or section thereof. He thus 
providçd for the substitution of an équivalent. May that équivalent be a roll? 
If plate E be mounted on a cylinder, would it not thereby be given a return 
movement by passing entirely around the circle instead of oscillating over an 
arc of it? The language of Liddell's spécification suggests queries of this 
character, and the évidence, of complainant's expert given in the Eastern Bag 
Company Case, as developed by his cross-examlnatlon In this case, points to 
their answer in the afiirmative. .Sueh answer would seèm tO be consonant 
with reason. In any event, a substitution of an équivalent would involve 
a change of mechanism, just as would the use of a substitute for the rolls 
B and B' in Dulin's device. The bag Is opened up In the Liddell device by 
c and B', much the same as by O and C In the Dulin patent. As the bag opens 
Liddell's Ride grlppers play Into the folds of the bag, and, when the bottom 
is completely formed, the bag Is carried downward between rolls. Ail this is 
done also In the Dulin device. Liddell provides for two grlppers on his roll, 
but explains that by reducing the size of the roll one of the grlppers may 
be dispensed with. The mechanism of the two Inventions which puts the bag- 
bottom forming device Into opération differs, and the devices themselves op- 
erate eonsequently In a somewhat différent manner. 

Dulin was not the flrst to employ, for opening the mouth of the blank and 
forming the diamond fold, a central upper gripper and upper side grlppers 
operatiug on the upper ply of the bellows-folded blank, in co-operation with 
a lower central gripper and lower side grlppers for operatlng on the lower 
ply of the blanli. He was the flrst to place two sets of grlppers on rotary 
rolls, but Liddell ta hls above-mentioned patent and also in his patent No. 
564,288 issued July 21, 1896, had shown a set of grlppers on a rotating roll 
adapted to carry them, and with them the lower ply of the bag, downward in 
combination with a corrësponding set of grippers mounted on an upward 
swinglng élément above the rolls adapted to càrry them, and with them the 
upper ply, and, as above stated, had suggested that an équivalent might be 
used to effect the return of his plate E to receive a new section of the bag 
tube. The conjoint action of the grlppers in the one device, as in the other, 
opérâtes to open the mouth of the blank and form the diamond fold. Liddell 
materially advanced the rotary idea, and made a marked contribution to the 
art of paper bag making. But for him greater crédit would hâve falleu to 
Dulin. Bpth owe much to the prior art. Bven if prior inventors had not satis- 
factorily solved the problem, stated by Judge Putnam, of comblning a rotating 
cylinder with mechanism which folds the peculiar bag hère in question, their 
predecessors in the art, Stilwell and Lorenz & Honiss, had so far solved it, 
had so far covered the fleld of invention, that their machines, at the time of 
the taklng of ,the évidence herein, still remalned the practically operatlve 
means for supplying the demand excepting a small pereentage for such bags. 
Dulin's machine, through the use of the upper roll B, carries the rotary idea 
somewhat further than Liddell's, as dlstinctly described In hia spécification, 
but on the record Liddell, not only as regards the Intellectual origin of his 
mechanism, but also as to the issuing of his patent, is entitled to seniority. 
He so materially narrowed the field of invention, as regards the rotary idea, 
as to limlt substantially the breadth of construction to be given to Dulin's 
patent 



UNION PAPEE BAG MACH. CO. V. ADTANCE BAG CO. 131 

The use of grippera Ion!? preceded the advent of LIddell and Dulin as In- 
TOntors, but they each made an improvement as to thelr use. The Lorenz & 
Honlss patent, No. 337,966, March 16, 1886, shows a roUer and an upper 
gripper, and four outer edge or tucker grlppers. Stilwell's patent, No. 417,- 
346, provides for but one central gripper and tw'o slde grippers, which latter 
are earried by a roUer. Appel's devlce. No. 387,573, calls for two gripper 
cylinders with a gripper on eat'h roll. It discloses means for spreading the 
plies of the bag tube, but no slde grippera. Other Instances might be cited, 
but a further review of the prior art will net be attempted. In the Eastern 
Paper Bag Company Case it was held that there were but two new éléments 
in the Liddell patent — the cyliuder and the forming-plate osclllating about its 
rear edge. Tlîe essential feature of Dulin's invention is the rotating and 
coacting deviee for distending the blank to the diamond form in the manner 
deseribed in his spécification. The similarity of purpose of the two inventors 
Is apparent. As rea:ards the application of the rotary idea, their inventions 
differ in degree and In the mechanism employed, but both obtained substantially 
the same resuit. Dulin's position, however, is not so favorable as that of LId- 
dell because the latter preceded him in and occupled so much of the same 
particular field of invention. 

In each of the clalms in question Dulin has designated by lettors of référ- 
ence the grippers, deseribed in his spécification, which open and form the 
diamond fold. The only opération deseribed in the patent, in so far as the 
grippers are eoncerned, Involves the conjoint use of them ail. and requires 
their form and construction to be that speciflcally shown by the descrlntive 
parts of the patent. Each gripper Is made a distinct élément in each of his 
clalms and therefore heconies material, and a court may not say, when a 
patentée has thus llmited his claims, that any élément is not material. M^hen 
an invention is of a pioneer character, hlghly meritorious in its conception 
and usefulness, the mère use of letters will not operate to Ihnlt the Inventor 
to the exact form of devlce shown. He is in such case entitled to a broad 
construction of his patent in view of the advance made by him in the art. 
But if the fleld of the invention was llmited, and if he has made an improve- 
ment of a narrow character, just sufficlent to constitute a patentable inven- 
tion, he will be allowed nothing more than the spécifie description shown. 
Dulin's improvement is within a narrow scope, and by accurately and spe- 
ciflcally describing by means of letters ]ust what he has invented he llmited 
hlmself to the advance which he in fa et made. McCormick v. Aultman, G9 
Fed. 3fïl, 16 C. C. A. 259 ; Muller v. Lodge & Davis, 77 Fed. 621, 23 C. C. A. 
357; Ross-Moyer Co. v. Randall, 104 Fed. 355, 359, 43 C. C. A. 578; Continental 
Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405, 28 Sup. Ct. 748, 52 
L. Ed. 1122. 

Dulin's devlce involved invention. Considering the prior art, and especial- 
ly as evidenced by the Liddell patents the slight practical use made of Dulin's 
invention, suggestive, as it is, of slight commercial value and of slight In- 
fluence on the art, and the limitations imposed on its mode of opération by 
his spécification and référence by letter in his claims of combination to cer- 
tain of their éléments, it cannot be regarded as a pioneer or as entitled to 
the liberallty of treatment accorded to that comparatively rare class of in- 
ventions. Dulin never intended to dispense with any of his grippers, or that 
they should operate otherwise than set forth, and he should, therefore, be 
llmited to the exact form of devlce shown in his patent, subject to such modi- 
fications as may resuit from the substitution for rolls B and B' of other 
mechanism producing rotary movement. His spécification contains no Intinia- 
tion that such modification shall in any manner alter the opération or forui 
of his bag-opening grippers. Thèse, with the rotary movement, are the^ very 
pith of his invention. He préserves both, but the grippers which retain the 
bag and open it and shape its diamond fold are to remain unchanged, what- 
ever may be the means of producing rotary motion. 

Counsel hâve with ability and zeal diseussed the différences in mechanism 
of the Dulin and Bartholomew patents, contending on the one hand that those 
différences are such as to warrant the Issuing of Bartholomew's patent, and, 
on the other hand, that, as found in his devlce, they are mère attempts at 
évasion of the Dulin patent, and are at best but mère équivalents. There is 
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nothliig In. the record to Indlcate that Dulin's patent was clted by the patent 
office examiner as antlclpating Bartholomew's. I do not thlnk error was com- 
mitted in granting Bartholomew's application. An extended discussion of the 
above-mentioned différences wlll not be profitable. But one of tbem will be 
noticed — a différence whlch constitutes an insurmountable barrier to the suc- 
ces8 of the complainants in this case. 

In Dulin's machine, the dlamond-formlng roUs B and B' are also feed rolls. 
In respondent's machine they are not such. In Dulin's machine the middle 
portion of the advanced end of the bag tube is held agalnst the descending 
surface of the lower roll by central gripper o, which gripper is an élément 
of eaeh of the clalms alleged to be infrlnged. The respondent's machine has 
no such gripper, but In its opération the middle of the blank ply end remains 
connected with the rear end of the preceding blank. The drawlng rolls en- 
gaging such preceding blank pull on the tang and thus draw forward and 
downward the blank on wMch the diamond fold is belng made, the first bag 
blank, however, belng gulded downward by hand on its passage to the draw- 
lng rolls. A tang thus Connecting bags in process of manufacture is shown 
in the Stllwell patent. No. 165,381, issued July 6, 1875, and Liddell's two 
patents, No. 197,870, issued December 4, 1877, and No. 558,969, issued April 
28, 1896. In the last-named patent, the inventer, after suggesting that an 
unsevered portion of the bag tube may be utUlzed as a substltute for the nip- 
pers or grippers for the pulling of the tube in its onward course In the manu- 
facturing process, expressly reserves the right to modlfy or change hls mech- 
antsm for securing the several movements of its différent parts, and does not 
confine himself to the détails of construction shown in his spécification. Du- 
lln made no such réservation. The use of a paper tang to draw the bag tuba 
through hls mechanism was never wlthin his contemplation. His spécification 
and clalms repel the idea'of the abandonment of any one of either the central 
or side grippers. The lower central gripper c is retalned as a characteristic 
feature of his invention and' as a distinct élément in eacà of his clalms ex- 
ceptlng 11 and 12, and they relate to portions of the mechanism other than 
the central grippers or either of them. The gripper c is a necessary part of 
his machine. If it were omltted, the machine would not be operative, because 
the blanks are severed before they reaeh the dlamond-forming rolls and their 
rétention by some device on the lower roll is requisite. They are fed forward 
by the rolls B and B', or by some substltuted device, if such rolls may be dis- 
pensed wlth. There is no hint wlthin the folds of the letters patent that 
the gripper c, or that any of the grippers, may be eliminated along with the 
rolls. The respondent's machine does not hâve any mechanical device as a 
substitute for such gripper, or any of the devices used by complainants to 
put it in opération. Its machine omlts not only the gripper e, but the gripper- 
bar c', agalnst whlch It clamps the bag blank, the rock shaft 02 which carrles 
the gripper, the spring os surroundlng such shaft, the crank a ce fastened 
to the shaft and carrying the antifriction roller en and also the cam 3, which 
co-operates with such roller to operate the rock shaft and gripper, and it adds 
nothing to supply the place of any of such omitted parts. The position of 
complainants, as stated by their counsel, is that the équivalent of the gripper 
o is présent in the organization of the respondent's machine, "because some 
part of the machine does actually hold the same part of the lower ply of 
the blank in the same place on the lower roll that it is held by the gripper, 
and does actually carry that part of the blank through the same path and 
in the same relation to the other coactlng devices which is true of the lower 
central gripper of the Dulin machine." But the part of the machine which 
holds the lower part of the blank in the correspondingly same place on the 
lower roll as It is held In complainant's machine by the gripper c would not 
so hold it, were it not for the unsevered tang, nor would it without such tang 
carry that part of the blank through the same path and in the same rela- 
tion to the other coactlng devices as is effeeted by the gripper e of the Dulin 
machine. The tang is not a mechanism. It Is a part of the materlal, of the 
bag tube, which the respondent's machine so manipulâtes as to hold the bag 
blank in proper position for treatment, and pulls it and the bag tube forward 
and downward. 
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The tang which connects tlie blanks In the respondent's machine does not 
constitute a part of the machine Itself so as to become an élément in the com- 
bination covered by the patent. In American Tobacco Oo. v. Streat, 83 Fed. 
700, 28 C. C. A. 18, decided by the Fourth Circuit Court of Appeals, a rolling 
apron was one of the éléments of combinatlon elalmed by the plalntlfif for 
hls patented device. Thp défendant dld not use such apron In his device, but 
instead thereof a leaf of tobacco, which' was used as a binder in the manu- 
facture of cigars on hls machine, which leaf performed the same office as 
the apron in plaintlff's device. In speaking of such a state of facts the court 
said: "It folio ws, therefore, that, unless the machine used by the défendant 
employed a rolling apron or Its mechanieal équivalent In the manufacture 
of cigars or cheroots, there bas been no Infrlngement of the patent granted 
the complainant below. The évidence plainly shows that the défendant dld 
not use an apron on any of the machines employed by It in its factory, that 
the machines used by it are wlthout aprons, and are not used for maklng 
completed cheroots or cigars, but solely for the purpose of maklng 'bunches.' 
This is, in fact, admltted by the appellee ; but It Is claimed for him that the 
second wrapper used by the appellant Is the mechanieal équivalent of the 
apron descrlbed In the Streat patent, or, In fact, is the apron Itself. In our 
opinion, the leaf of tobacco called the 'second binder' is not the mechanieal 
équivalent of the rolling apron descrlbed In the Streat patent, which was 
evldently Intended by the patentée to be a strip of strong paper— shown by 
the évidence to be, in practice, a strip of enameled cloth of sufflcient strength 
to stand the strain of constant use — -permanently fastened to the table, in- 
tended for continuons use, of greater strength than the tobacco leaf, the in- 
hérent weakness of which it was designed to obviate. But the second binder 
eannot be considered an élément of the machine itself, as it Is a part of the 
material used en the machine in the manufacture of the product ofCered 
for sale. We do not think that an article manufactured In a machine In the 
manner and for the purposes eontemplated when the machine itself was 
made can be held to be a part of the machine which so produces It." 

The same point was imder considération by the Suprême Court In Morgan 
Bnvelope Co. v. Albany Paper Co., 152 U. S. 425, 431, 14 Sup. Ct. 627, 630 
(38 L. Ed. 500), and, whlle the court dld not express an opinion upon it, the 
foUowing language employed by Mr. Justice Brown is signlflcant; "The flrst 
défense ralses the question whether, when a machine is designed to manu- 
facture, distribute, or serve out to users a certain article, the article so dealt 
with can be sald to be a part of the combinatlon of which the machine itself 
is another part. If this be so, then it would seem to follow that the log 
which is savra in the mill; the wheat which Is ground by the rollers; the 
pin which is produced by the patented machine ; the paper v.hich is folded 
and dellvered by the printlng press — may be claimed as an élément of a com- 
binatlon of which the mechanlsm doing the work Is another élément. The 
motion of the hand necessary to turn the roll and wlthdraw the paper Is an- 
alogous to the motive power which opérâtes the machinery In the other In- 
stances." 

It is a well-known rule that, if any one of the parts of a clalm of a com- 
binatlon Is formally omitted and Is supplied by a mechanieal équivalent per- 
forming the same office and producing the same resuit, the patent is infringed. 
It is equally well settled that the clalm of a combinatlon is not Infringed, if 
any of the material parts of the combinatlon are omitted and wholly dis- 
pensed with, without substituting therefor an équivalent for the omitted por- 
tion. Any inventor has a right to use any of the parts of another's combina- 
tlon If he does not use the whole of it. If he nses ail the parts but one, 
and for that substitutes another mechanieal structure substantially différent 
in its construction and opération, but serving the same purpose, he is not 
guilty of infrlngement. The respoudent having omitted one of tlie éléments 
of the complalnants' combinatlon, and having substituted no mechanieal 
équivalent for it, infrlngement does not exist. Cases lUustrating thè point 
under considération are Ott v. Barth (O. C.) 32 Fed. 89; American School 
Furnlture Co. v. Sauder Co. (C. C.) 113 Fed. 576; Levy v. Harris (C. C.) 
124 Fed. 69, affirmed on appeal in 130 Fed. 711, 65 C. O. A. 113 ; Wicke v. 
Ostrum, 103 U. S. 461, 26 L. Ed. 409; Derby v. Thompson, 146 U. S. 476, 
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13 Snp. et. 181, 36 L. Bd. 1051. Walker on Patents, § 349, announces the 
jrule thus: "Omission of one Ingrédient of a combina tion covered by any 
claim of a patent averts any charge of Infçingement based on that claim. A 
combinatlon Is an entlrety. If one of Its éléments' Is omltted, the tbing claim- 
ed dlsappears. Every part of the combinatlon clalmed Is eonclusively pre- 
sumed to be materlal to the combinatlon, and no évidence to the contrary 
Is admissible In any case of alleged infrlngement. The patentée makes ail 
the parts of a combinatlon materlal, when he clalms them In combinatlon, 
and not separately." 

Dulln may hare been unfortunate In not seelng that he might dispense wlth 
the lower gripper o and use In Heu thereof the materlal on whlch his machine 
operated. The prlor art told hlm that he might do this, if he saw fit, but 
he elected to take hls patent wlth the lower gripper feature of his device as 
an essentlal élément of hls structure. Section 488S, R. S. (U. S. Comp. St. 
1901, p. 3383), requlred that he flle In the Patent Office a wrltten description 
of hls machine, and of the manner and process of constructlng and uslng It, 
In such fuU, clear, concise, and exact terms as to enable any person skllled 
in the art to whlch it pertatns or wlth whlch it Is most nearly connected, to 
construct and use the same, and to explain not only its prlnclples, but the 
best mode In whlch he has contemplated applylng those prlnclples, so as to 
dlstlnguish It from other inventions and to particularly point out and dis- 
tinctly daim the part, Improvement, or combinatlon whlch he clalms as his 
invention or dlscovery. The best and only mode as contemplated by him of 
applylng the prlnclples of hls machine was by the use of lower gripper c. 
Whether gripper c is of the essence of the real invention or not Is Immate- 
rlal. The court Is not at liberty by construction to expand the claim beyond 
the falr meanlng of Its terms or to contract it so as to ellminate any of its 
éléments. The claim speaks for Itself, and the court must take it as It 
flnds It. The purpose of the section of the patent law above quoted is to re- 
lleve the courts of the duty of ascertalnlng the exact Invention of the patentée 
by Inference and conjecture derlved from a laborlous examination of préviens 
inventions and a comparison of them wlth that clalmed by the inventer. 
What Dulln patented was the partlcular means devlsed by hlm by whlch a 
partlcular resuit is attained. He left it open to any other inventer to ac- 
eomplish the same resuit by other means. To constltute identity of inven- 
tion, and therefore infrlngement by the respondent or its assignor, not only 
must the resuit attained be the same, but the éléments combined In both 
Dulin's and the respondent's machines must be the same, and must be con> 
blned in the same way, so that each élément shall perform the same functlon, 
provlded, always, however, that différences alleged are not merely colorable 
according to the rule forbidding the use of known équivalents. The prln- 
clples above stated flnd support In Plttsburgh Meter Co. v. Supply Co., 109 
Fed. 644, 652, 48 0. C. A. 580; Keystone Co. v. Phœnlx Iron Co., 95 U. S 
274, 24 L. Ed. 344; Robinson on Patents, § 457; Klnzel v. Brick Co., 67 Fed. 
926, 15 O. C. A. 82; Fay v. Cordesman, 109 U. S. 408, 420, 3 Sup. Ct. 236, 2T 
L. Ed. 979; Cimlotti Co. v. Fur Reflning Co., 198 U. S. 399, 415, 25 Sup. Ct. 
697, 49 L. Ed. 1100; Eames v. Godfrey, 1 Wall. 78, 17 L. Bd. 547; Water 
Meter Co. v. Desper, 101 U. S. 332, 25 L. Bd. 1024 ; Electric Signal Co. v. Hall 
Signal Co., 114 U. S. 87, 5 Sup. Ot 1069, 29 L. Ed. 96; Brown v. Davis, 116 
. U. S. 237, 6 Sup. Ct. 379, 29 L. Bd. 659; Walker on Patents, §§ 186, 340, 349; 
ïale Lock Co. v. Sargent, 117 U. S. 373, 6 Sup. Ct 931, 29 L. Ed. 950. 
Were Dulin's a pioneer Invention, the miere fact that a device substltuted 
for an omltted élément in his claim of combinatlon performs the same func- 
tlon as such omltted élément, is not sufflclent to establish infrlngement. 
Westinghouse v. Boyden, 170 U. S. 569, 18 Sup. Ct. 707, 42 L. Ed. 1136. 
Mr. Justice Brown in that case said: "But, after ail, even if the patent for 
a machine be a pioneer, the alleged infringer must hâve done something more 
than reach the same resuit. He must hâve reached it by substituting the 
same or slmilar means, or the rule that the functlon of a machine eannot 
be patented is of no practical value. To say that the patentée of a pioneer 
invention for a new mechanism is entitled to every mechanical device whlch 
produces the same resuit is to hold in other language that he is entitled to 
patent his functlon." 
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The conclusion is that the respondent's machine does not infringe. The 
bill is dismissed. 

Francis T. Chambers (Arthur Stem and J. E. Hubbell, on the 
brief), for appellants. 

Edward Rector, for appellee. 

Before WARRINGTON, KNAPPEN, and DENI SON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The issues in this suit are those 
usually found in a controversy touching the infringement of a pat- 
ent. Admittedly the patent in suit is for a combination invention 
comprising appliances which are each old in the art of forming, 
through mechanism, the well-known diamond fold on the ends'of bel- 
lows-folded paper bag blanks; each claim in suit being properly a 
combination claim. One of the défenses urged is that the alleged 
infringing machine entirely omits and dispenses with one of the es- 
sential éléments of the patent in suit, without employing a mechanical 
équivalent for the omitted élément. There is no dispute as to the 
omission, but an issue is sharply drawn as to substitution of a me- 
chanical équivalent. The necessity of passing upon further issues 
made in the case will dépend upon how this issue must be determined. 

April 4, 1896, Charles E. Dulin made application for the grant of 
letters patent for the invention in suit, and on March 9, 1897, letters 
patent of the United States, No. 578,550, were issued. Through 
assignments, the Union Paper Bag Machine Company, one of the 
appellants, became the owner of the patent, and thereupon granted the 
Union Bag & Paper Company an exclusive right and license under 
the letters patent to use, manufacture, and sell paper bags made in 
accordance with the patent. The alleged infringing machine was con- 
structed in substantial accordance with the Bartholomew patent 
granted August 18, 1903, under letters patent No. 736,673. 

As regards the patent in suit, after stating in, the spécification that 
the invention relates to machinery for manufacturing paper bags and 
particularly the "square satchel-bottom bag," and that the object of 
the invention is to secure greater speed and simplicity in the manu- 
facture of thèse bags, Dulin says that his description and drawings — 

" * * * show that portion of a paper bag machine by whlch a bellows- 
folded tube bas its end spread ont Into the form known as the 'diamond 
fold,' and I wlU hère say that my présent Invention is entirely concerned 
with this part of the machine, which may be used with any convenient mech- 
anism for formlng the tubes and for foldlng the diamond in order to close 
the bottom of the bags." 

He then proceeds with much détail and particularity to describe 

the machinery designed to accomplish his declared object, ,and then 

States : 

"The features above referred to comprise those whlch embody the essentlal 
novelties of my invention." 

This is followed by a description of devices which as he states do 
not differ essentially from those in common use with other machinery, 
although somewhat modified and changed to adapt them for use in 
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connection with his device. Thereupon he describes the opération of 
the machine as a whole. Thèse descriptions refer.by letters and num- 
erals to drawings consisting o£ Fig. 1 to Fig. 20. The claims set 
out in the letters patent. are 16 in number, and those in suit are claims 
1, 2, 3, 4, 5, and 7. Claim 1 is : 

"1. In a paper bag machine mechanlsm for spreading out the diamond fold 
on the end of a bellows-folded tube comprlsing rotatlng central grippers O o 
arranged to seize the top and bottom plies of the bellows-folded blank and 
spread it open at its end, rotàting side grippers E e arranged to pass between 
the bellows folds of the bag, engage its corners and spread out the blank in 
the plane of the bottom to be formed thereon, mechanism for engaging and 
disengaging the grippers and the blank as described and mechanism for draw- 
ing the diamond-folded blanks from the path of the grippers after they bave 
released it." 

Claim 2 comprises the éléments .of claim 1, with the addition of 
*a transverse creaser arranged to crease the blank on the line about 
which the diamond is spread open and at a .time prior to the disten- 
tion of the diamond fold." Claim 3 corresponds with claim 2, ex- 
cept that it describes the creaser as a "rotàting transverse creaser 
arranged," etc. Claim 4 introduces rolls as among the devices form- 
ing the diamond: 

"4. In a paper bag machine, mechanism for spreading out its diamond fold 
on the end of a bellows-folded tube consisting of rolls as B and B', between 
wMch the bellows-folded blanks are fed in comblnation with central grip- 
pers G and c, one secured to each roll and arranged to seize the top and bot- 
tom plies of the blank as it enters between said rolls, slde grippers as E E 
and e e, one pair attached to and rotàting with each roll, said grippers being 
adapted to move in between the rolls and between the bellows folds of the 
blank and to clamp the blank to the faces of the rolls at its corners and 
mechanism for operating the grippers to cause them to engage and disengage 
the blank at proper times." 

Claim 5 corresponds with claim 4 with the addition of "a creaser 
arranged to crease the. blank transversely on the line about which the 
diamond fold is opened at a time prior to the disterition of the dia- 
mond." Claim 7 is 'like claim 4, except .that it introduces "a lifter 
as D arranged to lift the blank as it enters between the rolls so as 
to bring its upper ply to position to be engaged by the upper grip- 
per." It is stated in the spécification in substance that a dual ob- 
ject is accomplished by the rolls B and B' in that they serve as sup- 
ports for the grippers and creaser and also as feed rolls, and that 
other convenient feeding'apparatus might be provided in their stead; 
but it is stated, further, that: 

"The essential feature of my Invention being the rotatlng and eoacting de- 
vice for distending the blank to the diamond form in the manner above de- 
scribed." 

As it seems to us, no study of the spécification and claims in con- 
nection with, the drawings contained in the letters patent in suit can 
fail to revealthe distinctive character and the importance to the Dulin 
machine of the lower central gripper c. It forms part of each of 
the six claims in suit, net to speak of the number of times it is 
mentioned and made to appear in the spécification and drawings ; and, 
further, spécial mechanism is obviously necessary, and it is both de- 
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scribed and displayed, for operating the lower central gripper. The 
experts seem to be in harmony as to the necessity of both central 
grippers, the lower as well as the upper. They are part of the group 
constituting the "rotating and coacting device for distending the blank 
to the diamond form ;" and this, as we hâve seen, is declared by the 
inventer to be "the essential feature" of his invention. 

The lower central gripper is used for the f urther purpose of draw- 
ing the blank downward until the diamond fold is gripped between 
rolls B' and L, when the blank is released from the gripper and car- 
ried thence to the pairs of rolls \0 and 0' and P and P', which lie 
lower down in the machine. True, complainant's expert testified that 
the grippers could be replaced by other (undescribed) devices; but 
we cannot discover that Dulin ever intended to dispense with any of 
the grippers or to hâve them operated except in accordance with his 
painstaking description. Indeed, to do so would be inconsistent with 
the very scheme of his invention. lï rolls B and B' were dispensed 
with, as suggested by Dulin, still some other means for operating his 
rotating and coacting device for distending the blank to the diamond 
form would, so far as appears, hâve to be devised and equipped with 
the grippers, the lower as well as the upper; for otherwise his de- 
vice would not produce the desired diamond form. 

The necessity to employ the lower central gripper in the Dulin ma- 
chine to eflfect the downward movement of the blank arises from the 
fact that each blank is severed from the one in advance of it prior 
to the formation of the diamond fold. This severance of the blanks 
marks the point of departure between the two machines in dispute. 
The défendant does not sever the blanks, and, on the contrary, pré- 
serves them in séries by central tab connections, called tangs, at their 
ends, until later in the process of manufacture ; and so does not need 
or use the lower central gripper to efïect the downward movement 
mentioned, nor to hold the lower ply against the face of the roll dur- 
ing the distention. It is true that in the cross-examination of one 
of defendant's experts it was conceded that the blanks pass along 
the same path over the lower rollers of the respective machines in 
question; but he thereupon stated: 

"In the Dulin machine each blank is carried forward (after the diamond 
fold is formed upon it) by the drawing rolls. In defendant's machine liach 
blank is carried forward (after the diamond fold is formed upon It) by the 
drawing rolls. In the use of the Dulin machine each blank is severed from 
the one in advance of It before the formation of its diamond fold, and it is 
therefore necessary to mount a central gripper on the lower roll for the pur- 
pose of drawing downward the center of the edge of the lower ply of the 
blank; the drawing rolls being unable to perform that function. In the 
opération of defendant's machine the tab-eonnection method is followed, and 
each blank drawn forward by the drawing rolls serves to draw downward 
the center of the edge of the lower ply of the succeeding blank. Therp is 
therefore no lower central gripper in this machine, nor is there anything sub- 
stituted for It."* 

The learned judge of the court below considered this différence as 
amounting, under the authorities, to a distinction sufficient to relieve 
the défendant from the charge of infringement. Counsel disclaim 
liaving said that the Connecting tang uniting the blanks was an equiva- 
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leftt for the central gripper of the lower roU in the Dulîn machine. 
Their contention is that the mechanism in def endant's machine, which, 
acting through the tang, holds the center of the blank on the lower 
roll, just as does the central gripper of the patent in suit and with 
the same results on the work of the combination, is not only an 
équivalent, but a well-known équivalent, for the central gripper. 

This argument seems to us to overlook the real constitution of the 
éléments "central grippers," which, of course, include lower central 
gripper c, as disclosed by the claims. Thèse éléments are named in 
substantially the same language in each of the claims in suit, and in 
each claim they must be the same thing. We find, however, that 
some of the claims calling for thèse éléments also call for another ad- 
ditional élément : "Mechanism for drawing the diamond-f olded blanks 
from the path of the grippers after they hâve released it." This mech- 
anism, the feeding or drawing rolls, pulls the completed fold away 
from' the point of release from lower central gripper c and passes it 
on through the machine. The mechanism in defendant's machine, 
which is claimed to be an équivalent of the lower central gripper, is 
the same group of feeding and drawing rolls which draws the com- 
pleted fold away. Thèse two éléments, being separately called for in 
the claims, cannot be the same thing, and the drawing rolls in de- 
fendant's machine being in practically the same form as in the pat- 
ented machine cannot be both the central lower gripper and the 
mechanism for drawing a fold away from it. It follows that the con- 
nected séries of blanks passing through defendant's machine is the 
only substitute there to be found for the lower central gripper and 
its operating devices in the Dulin machine. The Dulin machine could 
not form the diamond fold, but for the lower central gripper; nor 
could defendant's machine, but for the tab-connections preserved in 
its machine until the blanks reach the drawing rolls 236 and 2Ji^. 
Thus, an élément of the patent in suit is not only omitted from the 
alleged infringing machine, but no mechanism is put in its place. The 
most that can be said is that rolls 236 and 21^2 fairly correspond 
with rolls of the Dulin machine; but this only accentuâtes the lack 
of substitution of mechanism for the omitted mechanism. 

It is settled that a çlaim for a combination is not inf ringed if any 
one of the éléments is omitted without substitution of an équivalent. 
As Mr. Justice Day said in Cimiotti Unhairing Co. v. Am. Fur. Réf. 
Co., 198 U. S. 399, 410, 25 Sup. Gt. 697, 702 (49 L. Ed. 1100): 

"In making his clalm the iaventor Is at liberty to choose his own form of 
expression, and, while the courts may construe the same in view of the spéc- 
ifications and the state of the art, they may not add to or detract from 
the claim. And it is equally true that as the inyentor is required to enumer- 
ate the éléments of his elaina, no one is an infringer of a combination claim 
unless he uses ail the éléments thereof." 

See, also, Duncan v. Cincinnati Butchers' Supply Co., 171 Fed. 
656. 665, 96 C. C. A. 400 (C. C. A. 6th Cir.) ; Ott v. Barth (C. C.) 
32 Fed. 89, 91; Pittsburgh Meter Co. v. Pittsburgh Supply Co., 109 
Fed. 644, 651, 48 C. C. A. 580 (C. C. A. 3d Cir.); Rowell v. Lind- 
say, 113 U. S. 97, 102, 5 Sup. Ct. 507, 28 L. Ed. 906; Levy v. Har- 
ris. 130 Fed. 711, 715, 65 C. C. A. 113 (C. C. A. 3d Cir.). 
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Counsel for complainant rightly concède that the use o£ the tang in 
question in place cf the lower central gripper does not amount to the 
substitution of a mechanical équivalent; for that would be to treat 
the paper made into diamond folds by the machine, as an élément of 
the patent. See Morgan Envelope Co. v. Albany Paper Co., 152 U. 
S. 425, and language of Justice Brown at page 431, 14 Sup. Ct. 627, 38 
L. Ed. 500, although obiter; American Tobacco Co. v. Streat, 83 
Fed. 700, 705, 28 C. C. A. 18 (C. C. A. 4th Cir.). 

In the view we hâve taken of the case, it is plainly unnecessary to 
consider either the patentability of the Dulin machine or the degree 
of breadth that should be accorded to it; for, conceding without de- 
ciding the question of invention, even if the patent could be said to 
be a pioneer (and it is in vain to insist that it is), the charge of in- 
fringement could not, in our judgment, be sustained. As Justice 
Brown said in Westinghouse v. Boyden Power Brake Ce, 170 U. 
S. 537, 569, 18 Sup. Ct. 707, 723 (42 L. Ed. 1136): 

"But, after ail, even If the patent for a machine be a pioneer, the alleged 
infringer must hâve done something more than reach the same resuit. He 
musc hâve reached it by substantially the same or simllar means, or the rule 
that the function of a machine cannot be patented is of no praetical value." 

The decree of the court below must be affirmed, with costs. 



WILLIAM B. SCAIFE & SONS CO. V. FALLS CITY WOOLEN MILLS. 
(District Court, W. D. Kentucky. January 18, 1912.) 

1. Patents (§ 328*) — Validitt and Infeinqement — Wateb-Pubifting Ap- 

PARA TUS. 

The Greth patent. No. 775,901, for a water-purlfylng apparatus, is vold 
for anticipation or for lack of patentable invention in view of the prior 
art which disclosed ail of the éléments of the combinatlon in practically 
similar combination, requiring no more than mechanical skill to make the 
improvements claimed ; also, held not infrlnged, if conceded validity. 

2. Patents (§ 246*) — Infrinqement — Impeovement Patents. 

A patent for an improved combination of old éléments Is llmited to the 
very combination shown, and Is not infringed by a new combination In 
which auy one of its éléments is omitted and no mechanical équivalent 
sulistituted; and in such case the range of équivalents is narrow. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. § 387 ; Dec. DIg. 
§ 246.* 

Patentability of combination of old élément as dépendent on résulta 
attained, see note to National Tube Co. v. Aiken, 91 C. C. A. 123.] 

In Equity. Suit by the William B. Scaife & Sons Company against 
the Falls City Woolen Mills. On final hearing. Decree for défend- 
ant. V 

F. W. H. Clay and H. D. Newcomb, for complainant. 
Arthur M. Hood and John B. Baskin, for défendant. 

EVANS, District Judge. This action is based upon an alleged fn- 
fringement of letters patent No. 775,901 applied for orl February 
12, 1904, and granted on November 22d ôf that year to John C. W. 

•For otber cases see same tapie & S numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Greth, assigner to W. B. Scaife & Sons Company. Twelve daims 
are made in the patent, but at the hearing the complainant distinctly 
disclaimed ail demands for relief except those based upon daims Nos. 
10 and 11, and rather insisted upon relief under the latter only. How- 
ever, we do not feel at liberty to dismiss daim 10 from considéra- 
tion, although we do so as to ail the daims of the patent except 10 
and 11. The complainant at the hearing also disavowed any daim 
to any form of relief except an injunction against further infringe- 
ment. 

The défendant in its answer, after denying ail charges of in- 
fringement, set up several défenses, statutory and otherwise, which. 
so far as the testimony made them important, may be shortly stated 
as follows: (1) That Greth was not the original and first inventer 
or discoverer of any material part of the thing patented ; (2) that, in 
view of the state of the art at the time the patent was applied for, 
the patent disdoses no patentable invention, and is theref ore void ; 
(3) that the alleged improvements constituting the subject-matter of 
the patent did not amount to invention, but were the resuit of ordi- 
nary mechanical skill ; and (4) that prior to Greth's invention and 
the improvements covered by the patent the same, in ail patentable 
respects, had been anticipated by other patents and publications in 
the United States. 

Other subordinate and incidental questions arise upon the testi- 
mony, but those we hâve indicated are fundamental. 

Coincidentally with the examination of many authorities the court 
has industriously read and has carefully considered the pleadings, the 
testimony (which is made up largely of the instructive observations 
of the expert witnesses accompanied by the usual conflict among 
them), and the able and interesting arguments of counsel. The court 
will not, however, undertake to state its views with any degree of 
élaboration, but will confine itself, for the most part, to a statement 
of its conclusions, and, very briefly, the grounds therefor. 

The Patent. 

[1] In his pétition for a grant of letters patent Greth says that he 
has — 

"invented certain new and useful toprovements In water-purifying apparatus, 
of which the folio wlng Is a spécification: 

"My Invention relates to water purification by means of Chemicals, and the 
treatment of waters such as liard water which requires softening by remov- 
Ing certain éléments such as bicarbonates and certain Impuritles to be precipl- 
tated preparatory to flltertng the same, the Invention being partleularly de- 
signed to provide a compact and efficient means for mixing a softening Chemi- 
cal such as mllk of lime, and then treatlng with a chemieal such as soda for 
précipitation of the impuritles and settllng the water and then flltering the 
same, ail in a continuons flow System. The objects of the invention are to 
provide a convenient apparatus for continuous treatment of water for soften- 
ing, and precipitating impuritles bef ore flltratlon ; to provide a superlor form 
of vessels for tlioroughly mixing milk of lime with water, and for mixing 
such Chemicals as soda with the water after lime treatment; to regulate the 
soda treatment ; to provide a compact and convenient apparatus in which the 
opérations are continuous and rendered more efficient, and to generally im- 
prove the structure and opération of water-purifying apparatus. Thèse ob- 
jecta, and other advantages which wUl hereinafter appear, I attaln by means 
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of the apparatus lUustrated in preferred form in the accompanying draw- 
ings. * * * Having thus described niy invention and illustrated Its use, 
what I claim as new, and désire to secure by letters patent, Is the follow- 
ing: * * * 

"10. In water-pnrlfylng apparatus the combinatlon in a single tank 8 of 
tbe varions sompartments for lime treatmetit and soda treatment and vvater 
settling, the settling tank belng fed direetly from the treatment tank and 
having an inclined bottom therein below the opening from the treatment tank, 
and having a fllter at the top of the settling tank fed by overflow from said 
tank, substantially as described. 

"li. In continuons flow water-purifying apparatus, the combinatlon with a 
single tank containlng the chemical reaeting compartment, and an upward- 
flow settling compartment, of a séries of independent gravity filters carried 
on the top of the tank, fed by overflow from the settling compartment, and 
each having means for washing the filter and a valve to close communica- 
tion wlth the settling compartment, whereby any one of said fllters may be 
isolated and washed, whlle the flow continues through the others from said 
supporting tank." 

It will be observed that claim 10 spécifies a single tank 8 meant, 
we suppose, to be known as the "treatment tank," in which are com- 
binée! various compartments for lime treatment, soda treatment, and 
water settling, and then a second tank, called a "settling tank," which 
is to be fed from the treatment tank, the former having a filter at 
its top. Hère two tanks, several compartments, and one filter appar- 
ently are called for. 

It will also be observed that claim 11 spécifies only a single tank 
containing the chemical reaeting compartment and an upward-fîow 
settling compartment and a séries of gravity filters carried at the top 
of the tank, the filters to be fed by the overflow from the settling com- 
partments, and each of which filters can be separately washed by 
means of an arrangement of valves. Hère we hâve one tank with 
various compartments in it, and a séries of filters are specified to 
be placed at the top of the tank. 

The structure shown by the drawings accompanying the patent is 
somewhat elaborate, showing various boxes, weirs, and pipes indicat- 
ing the mechanical arrangement of the structure which the patent calls 
for. 

Thèse claims may be even more briefly analyzed as foUows, namely : 

Claim 10 is for a combinatlon made up of the f oUowing éléments : 
In a tank 8 : A lime treatment compartment ; a soda treatment com- 
partment ; a water settling tank fed direetly from the treatment tank 
and having an inclined bottom therein below the opening from the 
treatment tank; and a filter at the top of the settling tank fed by 
overflow from said tank. 

Claim 1 1 is made up of the following éléments : A single tank 
containing the chemical reaeting compartment and an upward-flow 
settling compartment; a séries of independent gravity filters carried 
on the top of the tank, fed by overflow from the settling compartment 
and each having means for washing the filter and a valve to close 
communication with the settling compartment, whereby any one of 
said filters may be isolated and washed, while the flow continues 
through the others from said supporting tank. This claim does not 
recite the separate lime treatment and soda treatment compartments, 
specifying only "the chemical reaeting compartment." 
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Literally there woùld appear to be some différence in the two daims 
as to the number of tanks as distinguished from other devices in the 
apparatus — daim 10 naming two and daim 11 only one — ^but we 
think the différence is in form rather than in substance. As daim 
11 is complaînant's chief reliance, and, as it unmistakably calls for a 
single tank, we shall adopt that view in further considering the case, 
and regard the apparatus as containing a single "tank," embracing 
several "compartments," "boxes," "weirs," etc. The patent does not, 
of course, by any means cover a pioneer invention in water-purifying 
apparatus. Manifestly it is not a process patent. Clearly the patent 
was granted for what were claimed to be improvements, and upon 
new combinations of old and well-known éléments or devices. Nei- 
ther a tank with compartments through which water (controlled and 
diverted as desired by wéirs, pipes, etc.) may pass from one to the 
other — nor the use for purifying purposes of lime and soda, nor weirs, 
nor boxes, nor valves, arranged to control the flow and current of 
water, nor sand filters wherever located or whether singly or in séries, 
can of themselves be regarded as at ail hovel in water-purifying ap- 
paratus. We apprehend that the utmost that can be successfully 
claimed for complainant's patent is that thosé old devices are arranged 
and combined in a new, useful, and inventive manner. 

Saying that the complainant's apparatus is for a continuons water- 
purifying apparatus, the view of the subject expressed by complain- 
ant's expert, Handy, is that Greth's patent constituted an improve- 
ment over the prior art in t^espect to compactness of apparatus and 
thoroughness of the water-softening opération for which it provided. 
(1) Compactness of the apparatus; (2) its convenient arrangement; 
(3) its being supported on' one f oundation ; (4) the accurate means it 
affôrds for proportioning chemical treatment and securing a thorough 
mixture of the chemicals and the water; ând (5) its capacity for 
absolutely continuons opération by means of a number of independent 
gravity filters are what Mr. Handy regards as the great advantages 
of Greth's invention. He aiso says that Greth, by providing a num- 
ber of filters which can be properly cleansed one at a tirae without 
interfcring with the opération of the others, has made his apparatus 
really capable of continuous opération and the production of prop- 
erly clarified and softened water. He says, however, that : 

"Greth does not claim multiple filters separatèly cleanable, except such as 
are of spécial construction and used la comblnatlon with other features of a 
continuons water softener." 

He further says : 

"Greth's Invention lies In the comblnatlon of certain well-known prlnclples 
or devices In a truly continuous and self-contalned water-softenlng apparatus. 
It therefore seems of little conséquence that wltness Curtls should at lougth 
point eut as not new those ideas or devices, which neither Greth nor any one 
else claimed to be new." 

And, furthermore, he says: 

"In the apparatus shown by Greth's patent 775,901, I consider as hls spécial 
devices, flrst, the method of Introduclng and mixing the lime water with the 
hard water in a single-tank apparatus by the use of battles arranged as 
shown and descrlbed, and further by the method ol Introduclng and mixing 
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the soda solution after mlxlng wlth the lime solution. I consider, however, 
that the most Important deviee introduced by Greth was that of placing his 
sand filters in or attached to the top of the tank and made in séries so that 
they could be separately cleaned. * * * The spécial construction of the 
Greth filters lies chiefly in their arrangement in connection wlth the single- 
tank apparatus. They are supported by the top of the tank, and are readily 
accessible from the top. The arrangement of sand and of piping is what is 
usual in filters which are to be cleaned by reverse flow." 

Further along he was asked : 

"X Q. 43. And that arrangement of the sand and piping was usual at the 
time of the Greth invention, was it not? A. Generally speaking ; yes." 

What the witness Handy has said in commendation of Greth's pat- 
ent is probably ail that could be said in its praise, though it is not 
quite clear that he was always consistent in what he regards as its 
best features. It is certain, however, that some of the things he 
mentions might somewhat expand claims 10 and 11 of the patent, 
especially the former. Perhaps it is fair to conclude that he regards 
the chief merits of Greth's patent to be (1) that it provides a better 
contrivance for the work of the chemicals ; and (2) that a better way 
is provided by the multiplication of gravity filters of a "spécial con- 
struction," .placed at the top of the tank, for a continuons opération 
of the apparatus without having to stop it when one of the filters 
gets in bad condition. He explains, as we hâve just seen, that this 
"spécial construction" lies chiefly in the "arrangement" of the filters 
in connection with the single-tank apparatus. 

The water to be purified after it comes in at the top of a compart- 
ment in one side of the tank is, as it descends towards the bottom, 
mixed with chemicals, in succession the one after the other, in two 
différent but Connecting parts of that compartment, the flow being 
retarded by baffles, by which mixture much of the undesirable sub- 
stances the water contains are deposited, and afterwards the purified 
water, by the opération of natural laws, is forced upward in a com- 
partment in the other side of the tank to a point at or slightly below 
the level of the place of its entrance, where it finds an exit through 
which it may flow on to the filters. Thèse filters are made independ- 
ent of each other by multiplication and simple mechanical arrange- 
ment. According to witness Handy in one statement, Greth. does not 
claim multiple filters except those of a "spécial construction" and 
used in combination with other features. In another statement, as 
we hâve seen, he says the most important deviee introduced by Greth 
was placing his sand filters at the top of the tank. In short, the lo- 
cation of the filters at the top of the tank, and their being separate 
and independent of each other and being of a spécial but somewhat 
undefined construction, appear to be the substance of the merits claim- 
ed as constituting invention as distinguished from mechanical skill. 

In the old art of devising water-purifying apparatus there always 
must be used chemicals of which lime and soda appear now to be 
regarded as among the most efficient. They must be applied to the 
water while it is passing through the apparatus. If the flow of the 
water is not retarded at certain points by means of some deviee, the 
chemicals cannot perform their perfect work. To regulate the flow 
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of the water or to detain it at some point, no novel device is found 
in the patent, however much old devices may hâve been fixed at new 
locations without, however, performing any particularly novel func- 
tion. In several forms of apparatus there had been suggested and 
used an inclined bottom which furnished a good location for the ré- 
ception of the substances deposited after the application of the chem- 
icals, and from which point the purified water, being free from those 
substances, is forced upward to filters which complète the work. 
Probably there must be found in ail water-purifying apparatus both 
treatment and settling tanks or compartments, and, where great quan- 
tities of water are to be treated, there must, of necessity, be either 
one very large filter or a séries of smaller ones ; the advantages of the 
latter being many and obvious, both in respect to repairing and cleans- 
ing. A multiplied séries of filters unquestionably can easily be 
achieved by such devices as division walls, pipes, valves, stop-cocks, 
etc., which cannot be regarded as works of much difficulty to a skilled 
and intelligent mechanic. Besides, it is certain that in other apparatus 
based on earlier patents a plurality of sand filters had been located 
at the top, but whether or not they were attached in the same way 
as Greth did it does not appear to be very material. 

There may in some respects be a decided improvement'upon other 
water-purifying devices in Greth's device, but is that improvement 
so distinct an advance in the art as to be patentable, or should we 
not rather be governed by the ruling in cases like Morris v. McMil- 
lin, 112 U. S. 244, 5 Sup. Ct. 218, 28 L. Ed. 702, Roberts v. Ryder, 
91 U. S. 150, 23 L. Ed. 267, Hotchkiss v. Greenwood, 11 How. 248, 
13 L. Ed. 683, Atlantic Works v. Brady, 107 U. S. 192, 2 Sup. Ct. 
225, 27 L. Ed. 438, and Richards v. Chase Elevator Co., 158 U. 
S. 299, 15 Sup. Ct. 831, 39 L- Ed. 991, which seem clearly to indicate 
that we should hold that Greth's production was the resuit of mère 
mechanical skill exerted after a study of the prior art? In a most 
industrious effort we hâve not been able to find in Greth's patent 
anything which we conceive, under the guidance of the cases cited, 
to be invention in the sensé of the patent laws. 

Anticipation. 

Preliminarily we may observe that Greth's claim that he conceived 
(though he did not perfect) his invention in 1902 and 1903 is enti- 
tled to little weight. While he repeatedly says that he showed his 
drawings to one H. C. Blackwell in 1903, and talked them over with 
him, Blackwell was not called as a witness, nor was any explanation 
made of the omission. Greth in testifying was somewhat pressed by 
the disclosures of the Paterson British patent and the date of its 
filing in the Patent Office, viz., June 16, 1903, and we hâve not been 
convinced by his testimony in référence to the time he conceived the 
things actually patented. In this connection what was said in Eck 
v. Kutz (C. C.) 132 Fed. 758, 763, and Thayer v. Hart (C. C.) 20 
Fed. 693, may be very pertinent. Furthermore, and especially as some 
of Greth's claims were rejected in the Patent Office, we thinlc the 
date of his invention must be confined to a time after January 1, 
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1904. In strictness February 12, 1904, might be the proper date, as 
the application was then filed, but we may concède a few weeks for 
the préparation of drawings and papers. We are led to this conclu- 
sion by the ruling in cases like Automatic, etc., Company v. Pneu- 
matic Scale, etc.. Corporation, 166 Fed. 288, 92 C. C. A. 206, inas- 
much as if the invention was very long before January 1, 1904, due 
diligence was not used to adapt it. 

Whatever may hâve been the value of Greth's earlier drawings and 
conceptions, and whether or not they may hâve been precursors of 
the conceptions actually covered by his patent, we think, in dealing 
with the question of anticipation, we must assume that they were of 
a date later than January 1, 1904, and in connection with a careful 
analysis of claims 10 and 11 we hâve considered the previous pat- 
ents, and the publications in this country prior to that date; also we 
hâve considered the testimony of defendant's expert, Curtis, and hâve 
concluded that in ail patentable respects the invention of Greth had 
been anticipated by various other patents or had been disclosed in 
previous publications in the United States. Of course, ail the ar- 
rangements found in Greth's patent hâve not been found or collected 
in precisely the same form in any previous patent, but there does not 
appear to be any separate feature of it which had not been antici- 
pated and in a gênerai way so combined as to be practically capable 
of accomplishing the same results in an efficient manner. At ail 
events, we think the anticipations were such as to négative the claim 
that Greth was the original and first inventer of the improvements 
in water-purifying apparatus described in the patent in suit or that 
there was any patentable invention covered by it. We think there 
was no particular novelty and no invention — nothing more than ofdi- 
nary mechanical skill — in his aggregation and relocation of contriv- 
ances which expert witness Handy truly says were ail old. 

Presumption of Validity. 

The Patent OfiSce being charged by law with the duty and being 
given the power to pass upon ail applications for patents, the courts 
always prima facie présume that its action in granting a patent is cor- 
rect. But this presumption bas not been treated by the courts as con- 
clusive, and the reports are full of cases in which the presumption 
was overcome and the patents held invalid. It is by no means cer- 
tain that this has not been the resuit in a majority of the cases which 
hâve reached the Suprême Court. The reason must be that in many 
essential respects the hearing in the Patent Office is to a degree ex 
parte, and there must be a natural and altogether proper disposition 
there to give the applicant the benefit of ail serions doubts. 

In this case some of the most significant patents in the Patent Of- 
fice apjîarently were not cited or referred to in the considération of 
the pétition for the patent in suit. This circumstance alone goes far 
to overcome the presumption of validity. Westinghouse, etc., Co. v. 
Toledo, etc., Co., 172 Fed. 392, 393, 97 C. C. A. 69 (C. C. A., Sixth 
Circuit). 

We hâve reached the conclusion that the presumption has been 
overcome in this instance. 
194 F.— 10 
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Infringement. 

The issue as to infringement has been emphasîzed. The complain- 
ant's expert, Handy, testifies to the conviction that "the novel filter 
arrangement invented by Greth has been exactly reproduced by the 
defendant's apparatus." This very broadly stated conclusion is com- 
batted by the other side. In considering the issue, we must, of 
course, bear in mind (1) that several claims asserted by Greth in his 
spécifications were rejected in the Patent Office; and (2) that the 
invention he claims was asked for as an improvement upon other 
forms of combination of old devices. . It results that his patent must 
be construed in connection with what took place in the Patent Office. 

[2] Furthermore, it is a gênerai rule that the improved combina- 
tion for which a patent is granted must be limited by the éléments 
therein specified. If the old éléments were combined in a substan- 
tially différent way, or if the purifying resuit be accomplished by a 
différent combination in defendant's apparatus, there might be no in- 
fringement. In other words, patents for improved combinations must 
be construed strictly, there being no légal right to a monopoly in 
cases where there is a mère improved combination except in respect 
to what is substantially that very combination, the law leaving it open 
to ail others to make any other combination of old things which is 
not substantially the same as the one described in the patent. We 
think this plainly results from the décisions in many cases, and, fur- 
thermore, we think the rule is particularly applicable to cases like 
this. After we had written to this point, there came from the clerk, 
in due course, a copy of the opinion of the Circuit Court of Appeals 
of this circuit in the case of the Union Paper Bag, etc., Company v. 
Advance Bag Company, 194 Fed. 126, decided January 3, 1912, in 
which the court, speaking through Judge Warrington, said: 

"It Is settled that a clalm for a combination Is not Infrlnged if any one of 
the éléments is omitted without substitution of an équivalent." 

This proposition was based upon what the Suprême Court in an 
opinion by Mr. Justice D'ay had said in Cimiotti Unhairing Co. v. 
Am. Fur Refining Co., 198 U. S. 410, 25 Sup. Ct. 702, 49 L. Ed. 1100, 
as follows: 

"In maklng his clalm the Inventoi- 18 at liberty to choose his own form of 
expression ; and, whlle the courts may construe the same in vIew of the 
spécifications and the state of the art, they may not add to or detract from 
the clalm. And it Is equally true that, as the inventer is required to enu- 
meiaiti cne éléments ot his claim, no one is an infringer of a combination 
clalm unless hé uses ail the éléments thereof, Shepard v. Carrlgan, 116 U. 
S. 593, 597 [6 Sup. Ct 493, 29 L. Ed] 723]; Sutter v. Roblnson, 119 U. S. 
530, 541 [7 Sup. Ct. 376, 30 L. Ed. 492] ; McOlain v. Ortmayer, 141 U. S. 419, 
425 [12 Sup. Ct. 76, 35 L. Ed. 800] ; Wright v. Tuengllng, 155 U. S. 47 [15 Sup. 
Ct. 1, 39 L. Ed. 64] ; Black Diamond Co. v. Excelsior Co„ 156 U. S.. 611 [15 
Sup. Ct. 482, 39 L. Ed. 553] ; Walker on Patents, § 349." 

It may also be remarked that in such cases the range of équivalents 
is narrow. 

The testimony is not so full nor so f rank as we could wish respect- 
ing defendant's structure, but the onus of showing infringement rested 
upon the complainant who charged it, and it follows that the défend- 
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ant may demand that the compla'mant shall meet that burden. When 
the patent in suit is subjected to the limitations and tests fixed in the 
authoritative décisions of the courts, the testimony does not show that 
it has been infringed either in respect to daim 10 or in respect to 
claim 11. While this phase of the discussion is not very material, 
inasmuch as we hâve concluded that the patent is invalid, neverthe- 
less it may be well to recall in this connection that complainant proved 
by the witness Handy, in substance, that Greth's spécial devices are 
(1) the method of introducing and mixing the lime water with the 
hard water in one chamber in a single-tank apparatus by the use of 
baffles; (2) the method of introducing and mixing the soda solution 
after mixing with the lime solution (another chamber or part of the 
tank doubtless being required for this) ; and (3) the most important 
device introduced by Greth was that of placing his sand filters in or 
attached to the top of the tank in séries so as to permit separate cleans- 
ing. The two first of thèse devices or éléments which operate sep- 
arately and in succession and apparently in différent chambers or parts 
of the tank, do not appear in defendant's structure at ail, as in it the 
lime and soda treatments are given at the same time and by an alto- 
gether différent device. This was open to the défendant in its com- 
bination of old devices, and there was no inf ringement under the rul- 
ing in the two cases last referred to. The question as to the third 
of the important devices just pointed out thus becomes immaterial, 
though it may be added that the testimony does not satisfactorily 
show that even this device was used by the défendant in an inf ringing 
sensé. We hâve aiready seen that there was no invention in the filters 
from the standpoint of the patent laws. 

Objections to Testimony. 

Several parts of the testimony offered by the complainant consist 
of statements made in writing or otherwise by persons not parties to 
the action who were neither sworn as witnesses nor put in a position 
where they could be cross-examined, although, so far as the record 
discloses, they were within easy reach. We think that testimony can 
hardly be compétent in this case under any principle of the law of 
évidence with which we are familiar. However, we hâve considered 
it, and hâve given such weight to it as it could bave had, if compétent. 

It results that the bill must be dismissed with costs, and a decree 
accordingly will be entered. 



GAMEWELL FIRE ALARM TELEGRAPH CO. v. MAYOR AND 
COUNCIL OF CITY OF RAYONNE, N. J. 

(District Ct)urt, D. New Jersey. Jaauary 25, 1912.) 

1. Patents (§ 328*) — Validitt and Infbingement — Fiée Alabm Signal Box. 
The Ruddick patent. No. S.'JS.STS, for a noninterferenee signal apparatus 
designed to prevent a confusion of signais wbere two or more fire alarm 
sigual-boxes are pulled at the saine time, and which covers a conibina- 
tion of éléments for sending successive signais by which when a box is 
pulled, the signal is witbheld from transmission during the period when 

•For other cases see dame topic & S numbsb iu Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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the Une circuit Is not clear, but Is automatically started and transmitted 
as soon as the Une is clear, was not anticipated and diseloses patentable 
novelty and Invention; also held infringed. 
2. Patents (§ 328*) — Vaiidity and Infringement — Fike Alaem Signal 
Boxes. 

The Cole patent, No. 55.3,839, for Improvements In noninterferenee sig- 
nal apparatus, belng for mechanlcal Improvements In the apparatus of the 
Ruddick patent. No. 553,873, held valid and infringed. 

In Equity. Suit by the Gamewell Fire Alarm Telegraph Company 
against the Mayor and Council of the City of Bayonne, N. J. On 
final hearing. Decree for complainant. 

-Samuel Owen Edmonds and Dean S. Edmonds, for complainant. 
Charles K. Offield and Charles J. Schmidt, for défendant. 

CROSS, District Judge. Two patents belonging to the complain- 
ant are alleged in the bill of complaint to hâve been infringed by the 
défendant. The answer dénies infringement, and allèges the invalid- 
ity of both patents. They were issued February 4, 1896, one. No. 
553,8/'3, to John J. Ruddick, the other, No. 553,839, to Frederick 
W. Cole. The mayor and council of the city of Bayonne is only a 
nominal défendant; the signal boxes in its use, it is stipulated, hav- 
ing been made and sold to it by the Star Electric Company subsé- 
quent to the acquisition by the complainant of the patents in suit, 
but prior to the vérification of its bill of complaint. 

[1] Both patents are for a "noninterferenee signal apparatus"; in 
other words, for fire alarm signal boxes, such as are in use in almost 
every large city. In practicaï use they are more often operated by 
persons unskilled than skilled, and are designed when operated to 
transmit to a central station the number of the box at which the alarm 
is given. The signais are transmitted electrically over a single cir- 
cuit to which there may be, and not infrequently are, a large number 
of boxes attached. When the lever or hook of a given box is "pulled," 
the circuit is opened and closed a definite number of times, with def- 
inite time intervais between to represent the number of the box. The 
receiver at the central station may be so arranged as to indicate the 
number of such bpx in différent ways, as by marks upon paper, strik- 
ing a bell, or blowing a whistle. It is obvious that, when two or more 
boxes located upon a single circuit are pulled simultaneously, the sig- 
nais, unless in some way prevented, would intermingle and be con- 
fused and unintelligible at the central station; thus causing what is 
known in the art as "interférence." Speaking very generally, non- 
interferenee is accomplished by the présence in the circuit of an 
electro-magnet, which, with added means, controls and withholds the 
transmission of the signal, if the line is not in a condition success- 
fully to transmit it at the time when the box is pulled. The élim- 
ination of interférence was a problem which seems to hâve engaged 
the attention and perplexed the minds of inventors for many years. 
One of the complainant's experts bas shown, and his position is jus- 
tified by the record, that the development of the art might, with pro- 
priety, be separated into four divisions — the first, being that in which 

♦For other cases see saine topic & 9 numbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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no noninterference devices were used; the second, that in which a 
noninterference magnet was used; the third, that in which a time 
élément, as well as a noninterference magnet was used ; and the fourth, 
that in which perfect noninterference was accomplished so that no 
signal once given would be lost or confused. He also mentions the 
various patents, which in his judgment represented the first period, 
which in point of time extended to about 1870. He pursued the same 
course with référence to the second and third periods, the former 
of which extended to 1880 and the latter to the time of the_ patents 
in suit; while the fourth period was made to embrace the time since 
then. He also considers somewhat in détail the numerous patents 
representing the différent stages of the art, as above mentioned. It 
is unnecessary, however, to separately consider them, if for no other 
reason than that they, for the most part, were not relied upon by the 
défendant at the argument. It is sufficient to say that in the first 
period no apparent attempt was made to overcome interférence. In 
the second, the best of what was accomplished was undoubtedly rep- 
resented by the Gamewell and Crâne signal box, a construction which 
combined in part the claims of two patents. A physical exhibit of 
this box appears in the case, of which the same expert says : 

"With thls box, wliile it was a great step in the art over what had previous- 
ly been done, there were still serlous defects, for It Is évident that a second 
box could easily be started at any of the closures of the circuit of another 
box in sending its signal. It Is also évident that, if the pulls of two boxes 
were operated before the circuit was opened by either, then there would also 
be confusion and loss of both signais. It is also évident that, If a box was 
pulled while the circuit was acc-ldently or otherwise momentarily opened, 
then the signal would not be sent and would be lost. It was also évident 
that if a second box was pulled while the circuit was being used by another 
box In sending its signal one signal would always be lost, and that If the 
second box was pulled on the closures, as above beforementioned, both the 
signais would hâve become lost, unless one box had already sent one round 
of its signal before the second one was pulled, or unless the flrst one had 
got finished before the second one had sent ail its rounds." 

That most of the objections to the Gamewell and Crâne boxes just 
-outlined in fact existed is not seriously controverted by the défend- 
ant. At ail events, it is certain that interférence was not thereby en- 
tirely eliminated. It still existed both as a possibility and a prob- 
ability. Interférence was bound to occur if a box of that type were 
pulled during the closed-circuit period of a box in opération. The 
probability of interférence was, however, greatly minimized by having 
the signal-wheel so constructed that the circuit was held closed for 
short intervais and open for long intervais during the opération of 
the box. The Gardiner patent of 1880 may, in turn, be said to dis- 
close a typical box in the third stage of the development of the art. 
It came into gênerai use, and supplanted the Gamewell and Crâne 
box. This box was so constructed that, when one box on the circuit 
was pulled, other boxes on the same circuit were eut out by time 
mechanism during what is called a test period; that is, for a period 
longer than the closure due to any closed circuit interval in the trans- 
mission of the signal of any box on the circuit. It should be under- 
stood that the circuit is normally held closed, and that a box when in 
opération closes the circuits for short intervais ; hence it is possible 
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to détermine when a box in a circuit is in opération by ascertaining 
whether or not the circuit remains closed for a longer period of time 
than the longest closed circuit period during the transmission of the 
signal of any box. The Gardiner patent to some extent applied this 
principle. His box reduced the probability of interférence, but did 
not succeed in eliminating it. It still remained true that, if two boxes 
were pulled simultaneously, their signais would be confused, and that, 
if one box were pulled while another was transmitting its signal, the 
second sjgnal would be lost. 

On June 4, 1889, patent No. 404,438 was granted to Ruddick, the 
patentée of the patent in suit, for a noninterference fire alarm signal 
box, and it is this box, more than any other, which the défendant 
strenuously insists discloses, in substance, the essential features of the 
patent in suit, or which, if it does not fuUy anticipate that patent, 
nevertheless requires its claims to be strictly construed and limited 
to the précise mechanism thereby shown, in which case the défendant 
does not infringe it. Ruddick's first patent and the defendant's in- 
sistment in relation thereto will be considered later. As to the Rud- 
dick patent in suit, it is what is known as a "successive noninter- 
ference box." It has previously been intimated that a noninterference 
box is designed to prevent a confusion of signais where two or more 
boxes upon the same circuit line are pulled at the sarne time. By 
the term "successive" is meant the inclusion of means whereby, when 
a box is pulled, the signal is withheld from transmission during the 
period when the line circuit is not clear or in a condition to success- 
fully transmit it, but which, as soon as the line is in such a condi- 
tion will automatically start, continue and complète the transmission 
of such signal. In order to show the object and character of the in- 
vention, it seems both proper and necessary to include herein, not- 
withstanding its prolixity, the explanation thereof givert by Ruddick 
in the spécification of his patent» and this mainly for the reason that 
it is set forth therein in reasonably clear and gênerai terms and with- 
out spécifie référence to the complicated drawings of the patent. The 
extract referred to is as follows: 

"This Invention has for its object to construct a successive noninterference 
signal box, yet by the élimination of some features a noninterference signal 
box Is produeed which Is not successive, but which possesses many points of 
merlt. 

"The signal-transmlttlng mechanism which Is commonly referred to as the 
'signal-box' comprises a motor mechanism and a box-number clrcult-wheel 
adapted to be driven by it to operate an electrlc circuit to transmit a signal. 

"In signal box-es previously constructed many différent forms of motor 
mechanlsms bave been employed, and, so far as my présent Invention Is con- 
cerned, I may employ any well-known or sultable form, 

"A eontrolUng-lever is provlded which is adapted to control the transmis- 
sion of the signal, and sald controUIng-lever is governed by a noninterference 
magnet which is operated by or under the control of the slgnaliug-circuit, so 
that the said controUlng-lever is therefore under the control of the circuit. 

"The box is so arranged that whenever started, or whenever its signal has 
been 'set,' the controlllng-lever wlU be placed under the control of the sig- 
naling-clrcuit for a predetermlned length of time bef ore the said circuit Is 
operated or broken for its flrst time, by the sald set signal, and if during 
such predetermlned length of time the normal condition of sald signaling- 
clrcuit shall be changed, regardless of the cause, the sald controlUng-lever 
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will at once assume its abnormal position or operate to delay or It may be 
to prevent the transmission of the signal, accordlng as to whether the box 
is arranged as a successive noninterference box, or slmply as a noninterfer- 
ence box. 

"When a signal is belng transmitted from any box the circuit Is opened 
and closed repeatedly, and when the Une remalns closed a longer tlnie than 
the longest closure in any signal, it is évident that no signal is being trans- 
mitted, and hence the predetermined length of time during which I désire 
to place the controlUng lever solely under the control of the circuit is longer 
than the longest closure in any signal. 

"In signal boxes of the so-called 'open-wheel' variety the closures are ail 
of the same duration or nearly so, being quite short, while in signal boxes 
of the so-calIed 'closed-wheel' variety some closures are of lonser duration 
than the others. For instance. If but a single round is transmitted the longest 
closure will be between the groups of impulses, or what are eommonly termed 
the 'number groups,' but if several rounds are transmitted the longest closure 
is usually between the successive rounds. 

"The controlling-lever which controls the transmission of the signal, to- 
gether with the noninterference magnet and its armature, I denominate a 'de- 
termining device' which détermines whether or not the signal once set shall 
be transmitted promptly or delayed, as will be described. 

"The means or mechanism employed for placing the controlliug-lever solely 
under the control of the circuit for a longer time than the longest closure 
In any signal after the said signal bas been set and before its first impulse 
bas been transmitted is herein denominated a 'retarded operative device' 
because the opération of the circuit is delayed after the signal has been set. 

"The locklng or releasing lever for the train is herein shown as one having 
two distinct movements, one of which is controlled or operated manually, 
as by a pull or startlng-lever, and the other of which is controlled or operated 
by the train in runnlng, the first movement of said lever efiectiug the release 
of the train or permitting it to operate, and the second movement of said 
lever, as herein shown, governing the action of the controlling-lever which 
controls the transmission of the signal. 

"Sultable means are provided for holding the controlling-lever whenever 
the circuit is opened at the home box, and for releasing said lever one or 
more or ail of the tlmes that the circuit is closed at the home box during a 
round of the alarm, the home box being understood as the particular box 
in circuit with others, which is being operated and described, if, however, 
the controlling-lever is allowed to assume its abnormal position, as it will 
be if the normal condition of the circuit is changed during any interval of 
time that the controlling-lever is released or unlocked, and is therefore held 
only by the attractive force of the magnet, the signal will not be transmitted, 
or if the box is designed particularly as a successive box the said signal will 
be retalned to be thereafter transmitted, as will be described. In either 
event, however, means must be provided for restorlng the controlling-lever, 
or permitting it to be restored, only at a certain time, as at the completion 
of a round or of a succession of rounds, so that If a set signal has been re- 
talned It will be let ofE or released only at the beginning of a round. In order 
that a correct signal may be transmitted. 

"The devlces employed for holding the controlUng-lever whenever the cir- 
cuit is opened at the home box, and releasing it (the last three words are in- 
serted by stipulation) at certain times or every time, if desired, that the 
circuit is closed at the home box, that it may be moved into or allowed to 
assume its abnormal position if the Une is In use and which allows said lever, 
when once thrown out, to résume its normal position only at the beginning of 
a succeeding round of the box number, constitute a trap for the controlling- 
lever. 

"When the controlling-lever is restored, which, as before stated, is only at 
or before the beginning of a round of the box number, if the box is arranged 
as a successive box, the said lever is agam placed under the control of the 
circuit for a' longer time than the longest closure in any signal by means of 
the retarded operative device before the first Impulse of the round Is trans- 
mitted, so that if said controlling-lever is once thrown out It will require 
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a closure of the circuit whlch Is longer than the longest closure In any signal 
before sald lever will permit or effect tlie transmission of the retalned signal ; 
but if the box is arrangea slmply as a nonlnterference signal box the sald 
controHlng-lever wlU slmply be restored Just as or before the box stops run- 
nlng. 

"In the box hereln shown. the trap Is arranged to carry out the fnnctlon 
ascrlbed to it durlng the flrst round of the signal, and If the signal whlch 
is being transmitted is not intertered with, the co-operation of said trap wlth 
the controUing-lever wlU cease; but if the signal is Interfered wlth the trap 
will continue Its co-operation wlth the controlllng-lever until such time as a 
correct and uninterrupted round is transmitted ; but while such feature has 
certain spécial advantages, it is unnecessary to provide means especlally de- 
slgned for so discontlnuing the co-operatlon of the trap and controUing-lever." 

No attempt will be made to explain this complicated device in dé- 
tail, as to do so intelligibly would necessarily involve a complète re- 
production of ail of the drawings and spécification of the patent, to- 
gether with no incongiderable portion of the explanations thereof 
given by the several experts who hâve testified in the case. The pat- 
ent contains 59 claims, of which Nos. 2, 3, 4, 5, 6, 7, 8, 9, 11, 13, 15, 
16, 17, 18, 21, 23, 24, 27, 54, 55, 57, and 58 are in issue. The claims 
in issue hâve been properly classifîed by counsel into three groups as 
follows: In the fîrst group Nos. 11, 13, 15, 16, 17, 54, 55, 57, and 
58; in the second. Nos. 2, 3, 4, 5, 6, 7, 8, and 9; and the third Nos. 
18, 21, 23, 24, and 27. Claim No. 11, it is admitted, represents the 
fîrst group; No. 4, the second; and No. 18, the third. The three 
claims just referred to follow in the order named. 

"11. In a nonlnterference signal box, a motor, means for operating it, a re- 
tarded operative device consistlng of a signal-wheel moved by the train to 
operate the circuit for its flrst time after the train has run a longer time 
than the longest closure In any signal, and a determinlng device comprising 
a nonlnterference magnet, its armature, and a controlllng-lever, governed by 
sald magnet, whlch acts durlng said lapse of time to prevent an interferlng 
signal belng sent substantlally as described." 

"é. In a successive nonlnterference signal box, a signallng-train, a control- 
llng-lever which eontrols the transmission of the signal, a nonlnterference 
magnet and Its armature, comblned wlth a trap coextenslve with a round 
of the box number which positively holds the controlllng-lever at each and 
every time the circuit is opened at the home box and releases sald controlllng- 
lever at each and every time that the circuit Is closed at the home box, to 
enable said lever to assume its abnormal position if the circuit is open at 
another point, and which allows said lever to résume its normal position 
when once thrown out only at the beglnnlng of a round of the box number, 
substantlaUy as described." 

"18. In a signal box, a signaltng-train, a circuit-controller, a nonlnterference 
magnet and Its armature, comblned wlth a controUing-lever governed by said 
armature which eontrols the transmission of the signal, and an arm which vi- 
brâtes to correspond with the makes and breaks of the clreult-wheel whlch 
engages sald controlllng-lever on the breaks and releases the same on the 
makes, substantlally as described." 

With the aid of physical exhibits, a very clear exposition of the 
subject-matter of the patent, and of the claims in issue, was made 
at the argument by the respective counsel. Claim 11 includes among 
other éléments in combination the "retarded operative device" and 
"determining device," the purpose and character of which f ully ap- 
pear in the above extract from the spécification. The first of said 
devices is f urthermore, in that claim, said to consist of a "signal-wheel 



GAMEWELL FIRE ALARM T. CO. V. MATOR, ETC. , OF BATONNE 153 

moved by the train to operate the circuit for its first time after the 
train has run a longer time than the longest closure in any signal," 
and the other of said devices is characterized as comprising a non- 
interference magnet, its armature, and a controlling-lever governed 
by said magnet, which acts during said lapse of time to prevent an 
interfering signal from being sent. This is the broadest claim of the 
first group. The other clairas introduce additional éléments. Claim 
16, for instance, introduces means for producing succession whereby 
after four ineffective turns of the signal-wheel the train, instead of 
being stopped, will continue to operate, the retarded operative device 
again corne into opération, and the signal-wheel make four additional 
rounds. ' 

The group of which claim 4 is a type p'rovides a "trap" which is 
fully described therein as follows: 

It "positively holds the controlling-lever at each and every time the circuit 
Is opened at the home box and releases said controlllng-lever at each and 
every time that the circuit is closed at the home box, to enable said lever 
to assume its abnormal position if the circuit is opened at another point and 
which allows said lever to résume its normal position when once thrown out 
only at the begiuning of a round of the box number." 

Its function is to prevent interférence between two boxes when 
pulled simultaneously. The trap provides, among other things, means 
for holding the controlling-lever whenever the circuit is opened at 
the box pulled, and for releasing the lever whenever, and at such 
times as the circuit is closed at that box during a round of the alarm. 

The claims of the third group also relate to the trap, but call for a 
vibrating arm; that is to say, an arm which vibrâtes to correspond 
with the makes and breaks of the circuit-wheel which engages the 
controlling-lever on the breaks and releases it on the makes. There 
is testimony in the case which with reason styles the Ruddick box 
of the patent in suit as : 

"The first practlcal successive and noninterference box of any kind, it was 
the first box which produced succession within itself; that is, without the 
use of independent circuits or the use of Independent instruments at central, 
* * * ' and this box of the Euddick patent in issue was the first that com- 
bined the essentials that would send signais without confusion or loss. Rud- 
dick in applying this invention used only the signaling-train itself as a timing 
or operating mechanlsm, and had no independent timing mechanism in the 
box or associated with it to be depended upon for the carrying out of this 
function of noninterference, and the principles disclosed by Ruddick are the 
ones, and the only ones in use to-day in producing ail thèse desired results." 

This testimony is not, however, permitted to pass unchallenged, 
otherwise, at least one of the alleged défenses to this suit could not 
hâve been interposed with any probability of success. It is not sur- 
prising, therefore, to find that, according to the claim of the défend- 
ant, everything that Ruddick did by the patent in suit had been donc 
before or so disclosed as to make it common knowledge in the art. 
In the attempt to establish this position, the défense has introduced 
into the case, and its expert has analyzed and discussed numerous 
patents which however, need not be considered at length, since what- 
ever of weight there is in the defendant's contention résides for the 
most part in the disclosures of the previous patent to Ruddick. Un- 
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less anticipation îs found there, it cannot be found in the case. That 
patent fundamentally cornes doser to the one under considération 
than any other. 

Ruddick's application for his earlier patent was fîled Etecember 14, 
1887, and that of the later June 28, 1890. The file wrappers of both 
are in évidence. The spécification of the later patent as originally 
filed stated that: 

"The présent invention coiistltutes an Improvement on prior mechanism of 
thls gênerai character and especlally upon the apparatus set fortli and claim- 
ed In my patent No. 404,438, June 14, 1889." 

The foregoing language does nqt, however, appear in the spécifi- 
cation as finally issued, which was introduced in due course by way 
of amendment to the original spécification. It is claimed in behalf 
of the défendant that the substituted spécification is broader than the 
invention shown in the original ; that, however, was not the view of 
the examiner, nor does it seem justified. The original spécification, 
although much amplified by the substitute, contained the essential 
features of the patent as issued. Again, while the application was 
pending in the Patent Office, the examiner, speaking of certain pro- 
posed claims, said "that a trap broadly in noninterference boxes is 
old," citing Ruddick's earlier patent, and that "a device to positively 
hold the armature of a magnet whenever. the circuit is broken at the 
home box, and to release said armature whenever the circuit is made 
at the home box, is old," citing Herzog, 1883. He nevertheless al- 
lowed the first 11 claims, holding that a combination of the two de- 
vices was patentable, and in doing so said : 

"Not only is the combination clearly patentable, but the structure of the 
deviee deseribed in the application is so exceedlngly compUcated and ingenlous 
that a claim for the combination should be given the broadest possible con- 
struction and the broadest fleld of equlvalency. The first Inventor of the 
combination should be allowed to eover both the hypnotic and positive form 
of trap." 

The claims of the patent in suit were ail allowed with Ruddick's 
earlier patent in open view, and the patent itself was only issued after 
a strenuous interférence contest in which the various issues in inter- 
férence were closely examined and considered, and the examiner at 
the conclusion of his opinion says: 

"The fact that the patent has been subjected to the closest scrutiny with- 
out developing any direct and positive statements setting forth the various 
éléments of the Interfering issues concluslvely proves that those issues were 
not dlsclosed in the patent The présent application is therefore allowed." 

Nor did the earlier patent purport to accomplish ail that is claimed 
for the patent in suit. Indeed, it is admitted in the spécification of 
the earlier patent that in repeating the signal four times conditions 
might exist under which the signal the first time it was given would 
be confused. Thus it says: 

"Supposlng that the two boxes brealî the circuit at the same instant (and 
not one before the other, as In the case just cited), both boxes will sound 
the gong, and, if one mechanism rotâtes a little faster than the other there 
may be momentary confusion in regard to the first numéral, but as soon as 
the second notch Is reached one or the other of them must hold the circuit^ 
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and theré can be no further trouble. In any case three correct signais wlll 
be sent, leaving no possibility of mistake in the reading of the alarm. Of 
course, the wheel In every box is notched to correspond to the number of that 
box, as represented by the number and arrangement of the pins on the num- 
ber wheel. There being no two nuinbers alike in any flre alarm telegraph 
System, it is évident that no two wheels will be notched alilte, and therefore 
that no two signais can be conf used for longer than while the first box num- 
ber is being sigualed once." 

Confusion in fire alarm signais of any character or to any extent 
is naturally productive of delay and increased hazard. It were bet- 
ter to hâve the signal correctly given but once than to hâve it given 
four times, one of which, and that seemingly the most important, in- 
correctly given. That Ruddick's earlier patent in view of his admis- 
sion was not perfect needs no argument. Nor is it conceivable that 
the improvements vi^hich he embodied" in his second patent, and which 
seem to hâve made it perfect and commercially valuable, were, as 
claimed on behalf of the défendant, purely mechanical and obvious 
to one skilleë in the art. Were this true, it would reasonably follow 
that they would hâve occurred to Ruddick and been embodied in his 
earlier patent. 

The two patents hâve been examined with care, without, however, 
finding that the earlier discloses the later, certainly not with that de- 
gree of clarity and definiteness which the law demands of that which 
may properly be adjudged an anticipation. The défendant, it may be 
said in this connection, largely relies to show anticipation by the earlier 
patent upon the arrangement in one of the drawings of certain pins 
upon the "number wheel"; but, admitting that the pins are so ar- 
rariged as to afford plausibility to the argument, still, in the absence 
of any support therefor, either in the spécification or claims of that 
patent, it cannot be held to be such a disclosure as in law would con- 
stitute an anticipation of the patent in suit, and this was likewise the 
conclusion of the examiner. 

In his earlier patent Ruddick sought means to prevent interférence 
in the signais of two simultaneously operated boxes, but his effort, 
like that of ail who had preceded him, admittedly failed. 

The defects in his first patent were, however, undoubtedly rem- 
edied in the second, which discloses novelty and invention. It not 
only carries with it a presumption of validity, but that presumption 
is materially strengthened by the contest which it successfuUy with- 
stood in the Patent Office, and, even if it were admitted that the en- 
thusiasm of the examiner was not entirely justified, still his opinion 
as an expert in a complicated patent of this character is entitled to 
great weight, far greater indeed, than it would hâve been had the 
patent passed under his supervision in due course without argument, 
or discussion and without his attention having been particularly di- 
rected to the disclosures of the prior art and particularly to those of 
the earlier Ruddick patent. The conclusion of the examiner is con- 
firmed, moreover, by the opinions of two expert witnesses with which 
the court is entirely in accord. The Ruddick patent in suit is there- 
fore held to be valid. 

Upon the question of infringement, it should be said at the outset 
that the defendant's box is also a successive noninterference box. 
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The défendant, however, attempts to distinguish ît from the com- 
plainant's in various particulars, for instance, in the first group of 
daims in issue, the question of infringement is made to dépend largely 
upon the meaning of the word "signal" as found therein. In the dé- 
fendants box the retarded operative device performs its function not 
only at the first round of the signal, as does the complainant's, but 
also at the second, third, and fourth rounds, so that at the beginning- 
of each round there is a long closure of the circuit. This is caused 
by the fact that the signal-wheel has one tooth longer than any of its 
other teeth, which hold the contact lever in a raised position for clos- 
ing the circuit at the beginning of each of the rounds. 

This différence, however, is not important since the défendant plain- 
ly uses an équivalent of the retaijded device of the patent in suit. Up- 
on the question of the meaning of the word "signal" above alluded to, 
it is insisted on behalf of the défendant that it includes not only the 
signal as first given, but three répétitions of it, while the complainant 
contends that it is complète when once given. I think the complain- 
ant's contention is right. There is only one signal and it is that which 
is repeated three times. Thèse répétitions cannot be tacked to the sig- 
nal so as to f orm, or be said to form, a part of it ; they cannot be 
otherwise than what they are, répétitions. Moreover, the prior art 
taught that a signal was completed in one round, the examiner in the 
Patent Office apparently held the same view, and the patent itself 
also shows that one round of the signal-wheel gives the signal. I con- 
clude, therefore, that the first group of claims are infringed. In- 
fringement of the second group does not seem to be seriously ques- 
tioned. At ail events, they may be read directly upon the defendant's 
device, and are infringed by it. The third and last group in issue 
hâve as an élément what is called a vibrating arm which serves to 
hold the controlling lever each time the circuit is opened at the box 
and releases it each time the circuit is closed at the box. It releases 
the noninterference device on the closure of the circuit, and holds it 
upon the break of the circuit. It vibrâtes according to the makes and 
breaks in the circuit, and thereby locks and unlocks the controlling- 
lever. The defendant's illustrative drawing of its box shows a pin 
which is driven in and fixedly attached to the controlling-lever which 
performs the same function as the vibrating arm of Ruddick. It serves 
to lock and unlock the controUing-lever upon the makes and breaks 
of the circuit. However called, it is the équivalent of the vibrating 
arm of the patent in suit. My conclusion, therefore, is that the claims 
calling for that élément are also infringed. 

[2] The complainant does not claim that the Cole patent, the sec- 
ond in suit, does more than disclose mechanical improvements upon 
Ruddick's device; that patent contains 23 claims, of which Nos. 11, 
21, 22, and 23 are in issue. The claims in controversy point to a 
mechanical construction for the performance of some of the functions 
of a signal box employing the retarded operative device and the de- 
termining device of Ruddick's patent. Thus claim 11 calls, in addi- 
tion to other éléments, for means controUed by the train in running 
which holds the signal-key with its circuit contacts closed during the 
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test period, during which time the signal controller is free to act to 
mechanically lock the signal-key with its circuit contacts closed. 
Claim 21, among other éléments, calls for a noninterference 
magnat and its armature which whenever retracted mechanical- 
ly locks the signaling-key with its circuit contacts closed. Claim 
22 spécifies additionally that the signal-key whenever oper- 
ated to open the circuit mechanically locks the armature in its at- 
tracted position, and claim 23 provides, with other éléments, for a 
signal-controller governed by the armature which is free to retract 
on closures of the circuit at the home box, and whenever it retracts 
locks the signaling-key with its circuit contacts closed. The improve- 
ments called for by the claims in issue of the Cole patent appear, 
because of their simplicity and effectiveness, to hâve been adopted 
and largely used in putting Ruddick's invention on the market. De- 
fendant's expert admits that the "Cole patent appears to be a prac- 
tical embodiment of the theoretical and evidently impractical mech- 
anism of the Ruddick patent in suit. It provides a test period ex- 
tending one complète round of the circuit wheel, and provides for 
locking the key contacts during such periods." 

I think that the claims in issue are valid, and hâve been infringed 
by the défendant. 

That claim 11 is infringed is clearly shown by the testimony of one 
of complainant's experts, who, after mentioning certain spécifie élé- 
ments common to the boxes of Cole and the défendant, says : 

"There is also required means controlled by the train in numing which 
holds the signal-key with its circuit contacts closed for ])redeteriuiued leiigth 
of time just before the beginniug of a round of the bo.x-number. This élé- 
ment corresponds to the retarded operative device which is operated by the 
train in running, and in this Cole patent it is the holder e, which rotâtes 
when the train is operated, and is so related to the other parts in the signal- 
Ing-train that It engages with the projection e of the three-armed lever after 
the box has been pulled for the preliminary run indicated. In défendant'» 
box the long tooth upon the signal-wheel when moved by the train in running, 
after the box is pulled, co-operating with the projection from nnderneath the 
signal-key S, performs the same function. The claim further requires that 
during the preliminary run for the predetermined leugth of timo the sio^ial- 
controller shall be free to act to mechanically lock the signal-key with its 
contacts closed. In the Cole patent, the signal-controller, as shown in my 
sketch Fig. 6, is free to assume its abnormal position, under the influence 
of the retractile spring, at any time during the preliminary run, uud if it 
should do so, the plu 65, falling behind the shouldered end d' of the three- 
armed lever, will lock the signal-key with its contacts closed mechunlcally. 
In defendant's box, the controlling lever 9, or signal-controller, is in the 
position indicated in my Fig. 10 during this preliminary run, and it is free 
to assume its abnormal position as indicated in my Fig. 12, in which position 
It mechanically locks the signal-key with its contacts closed. I, therefore, 
flnd that defendant's box embodies the combination recited in claim 11 of 
the Cole patent." 

Claim 21 requires that the armature whenever retracted mechan- 
ically shall lock the signal-key with its circuit contacts closed. This 
élément appears in the defendant's box. Defendant's counse! claim, 
hovi^ever, that its structure does not infringe because there are times 
when the armature can be retracted at will without iniluencing the 
circuit contacts and without mechanically locking them closed. They 
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are nevertheless locked at the critical time, and by means équivalent 
to those specified in the claim in question. 

Claim 22 requires additionally that, whenever the signal-key is 
operated to open the citcuit, it shall mechanically lock the armature 
in its attracted position. Cole does this by means oi a shoulder on 
one of the ends of a three-armed lever, which is rotated when the 
circuit is opened; the shoulder referred to thereby passing under a 
pin, and locking the armature in its attracted position. The défend- 
ants device does the same thing, although not by precisely the same 
mechanical means, but which, nevertheless, perform the same func- 
tion in the same way, and come within the terms of the claim. 

Claim 23 requires that the signal-controller shall be free to re- 
tract on closure of the circuit at the home box, and that, whenever 
it retracts, it shall lock the signal-key with its circuit contacts closed. 
When, therefore, in the Cole box the circuit is closed at the home 
box, the controlling-lever can assume its abnormal position, the arma- 
ture being in a retracted position, and when it does this, the pin 
above referred to locks the signal-key with the circuit contacts closed. 
The defendant's box is also provided with means whereby when the 
circuit is closed at the home box the controlling lever is free to 
retract to an abnormal position and thereby lock the signal-key so 
that the contacts are closed. 

A decree in favor of the complainant and against the défendant 
with costs will accordingly be entered upon.the claims in controversy 
of both patents. 

It is understood from complainant's brief that the complainant 
bas no désire to interfère with the opération of the fire alarm Sys- 
tem of the défendant, consequently no injunction will be issued 
against it, at least without giving it full opportunity to be heard, 
and then only in case it shall be made clearly to appear that the 
city can be amply protected in the premises. 



LOGGIE V. PUGET SOUND MILLS & TIMBER CO. 

(District Court, W. D. Washington, N. D. January 15, 1912.) 

No. 1,640. 

Patents (§ 328*) — Validitt and iNFEiNGEMEprT — Sawmill Apparatus. 

The Loggle patent, No. 837,087, for a receiving trip and conveyer used 
in the manufacture of weather boards, claims 6, 7, and 8, are valld as 
limlted to a two-part guide constructed according to the spécification, in 
comblnation with a planlng machine and a transverse conveyer. Claims 
1, 2, 3, 4, and 5, which omit the flrst section of such guide, are void for 
lack of utility. Claims 6, 7, and 8 held infringed by one form of appara- 
tus used by défendant, but not infringed by a modifled forna of construc^ 
tion. 

In Equity. Suit by George W. Loggie against the Puget Sound 
Mills & Timber Company for infringement of patent. On final hear- 
ing. Decree for complainant granting an injunction and awarding 
nominal damages. 

•For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. W. Kindall, S. M. Bruce, and Dorr & Hadley (Delbert H. Decker, 
on the brief), for complainant. 
Kerr & McCord, for défendant. 

HANFORD, District Judge. This is a patent infringement case, 
founded upon United States letters patent No. 837,087, issued to the 
complainant for a combination of sawmill apparatus styled "Receiv- 
ing-Trip and Conveyer." The spécifications of the patent describe 
an assemblage of machinery with conveyers, guides, bins, and tables 
conveniently arranged in the interior of a factory for making weather 
boards for covering the exterior walls of houses. 

The aggregation comprises two or more planing-machines, set par- 
allel to each other; guides, adapted to clamp the pièces of timber, 
on which the planers operate, after they pass the cutters to hold them 
flat, straight and level until the entire length of the pièces hâve passed 
from the discharge ends of said machines and then drop them trans- 
versely upon a séries of carrier belts, which, actuated by pulleys, car- 
ry the pièces laterally in a direction at right angles to the line on which 
they hâve traveled through the planing-machines; a'bin or platform, 
into or upon which the pièces are deposited by said latéral carrier; 
a re-saw, which divides the thickness of the planed pièces making of 
each two bevel-shaped weather boards, which is set in a position par- 
allel to the planing-machines ; a trimmer table, upon which the boards 
are deposited after passing the re-saw, which is also set parallel to 
the other machines and has suspended on hangers above it two trim- 
mer saws ; a longitudinal traveling belt, on which the boards are car- 
ried longitudinally from the trimmer table to a sorting table, from 
which the boards may be taken as required to be stacked or loaded 
into cars or wagons. The entire apparatus is designed to operate 
upon pièces of lumber of the required width and double the thickness 
of weather boards, and of varying lengths, to surface, divide, and 
trim them in a continuous movement. The guides and latéral carrier 
act automatically, in delivering the planed pièces from the planing- 
machines to the bin or platform, with ends, nearest the re-saw, reg- 
istering. 

It is unnecessary to describe in détail ail of the minor equipments 
described in the spécifications of the patent. The guides, however, 
must be particularly described. They are in two parts, the first of 
which consists of two boards ôr pièces of scantling forming the sides 
of a chute set horizontally upon, or into, the bed-plate of each planer, 
spaced to form a channel between the two, wide enough to accom- 
modate the passage of the planed pièces as they travel flatwise through 
and from the planers; one of the said side-strips being movable so 
as to change the width of the channel if required to accommodate 
wider or narrower boards. The other side-strip is fixed rigidly and 
has annexed to it a bottom pièce forming an under-support for the 
planed boards which is less than one-half as wide as the boards which 
are shoved upon it as they pass through and from the planer. There 
is also annexed to said rigid side-strip, a top board jutting over the 
under-support which acts as a down-presser, holding the boards down 
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upon the ledge or shelf constituting the under-support ; said rîgîd 
side-strip, the under-support, and the down-presser constituting a 
side groove through and along which one edge of the planed boards 
travel through and from the planer, holding thé board flat and level 
until it has passed beyond the bed-plate at the discharge end of the 
machine. The second part of the guide is an extension of the side- 
strips and the under-support extending longitudinally across and above 
the latéral carrier, held in position by hangers attached to overhead 
beams and abutting end-on to the side-strips and under-support of 
the first section. The side-strip of the extension to which the under- 
support is annexed is rigid like the one of which it is an extension, 
and the other is supported by a swinging hanger hinged to the over- 
head beam which permits movement to change the width of the chan- 
nel. Between the edge of the under-support and the adjustable side- 
strip there is an open space through which the planed boards drop 
upon the latéral carrier after they hâve passed beyond the end of the 
side groove above described. There being no top pièce upon the sec- 
ond section of the guide to prevent the boards from tipping, they drop 
by gravity throUgh said open space, and, as they ail drop as soon as 
they hâve passed out of the side groove, the ends nearest to the ma- 
chines register, regardless of their lengths. They may be taken at 
once to the re-saw or allowed to accumulate in the bin or upon the 
platform above described. 

The re-saw has capacity equal to that of two or more planers. The 
bin or platform contains f enders to prevent an accumulation of boards 
from chafing the carrier belts. In opération, pièces of timber of the 
required breadth and double the thickness of weather boards are 
passed through the planers and guides and dropped upon the latéral 
carrier and by it deposited automatically in the bin or upon the plat- 
form, with ends uniformly near to the re-saw, from which they are 
taken by hand and passed, in a direction reverse to the course through 
the planers, through the re-saw and thence to the trimmer table, where 
an operator trims the ends, if necessary, or cuts out knots or defective 
parts, and they are then passed to the longitudinal carrier by which 
they are conveyed to the sorting table. The several opérations of sur- 
facing, re-sawing, trimming, and sorting may be, but do not neces- 
sarily hâve to be, in a continuons movement. One or more of the 
planing-machines may be in opération while the others constituting 
the battery may be idle, or ail may be in opération simultaneously, 
and the planing-machines may ail be idle while the re-saw performs 
its function. The guides, latéral conveyer, bin or platform, re-saw, 
trimmer table, longitudinal conveyer, and sorting table are placed at 
différent élévations so that gravity assists in .the gênerai opération. 

The merit of novelty and invention is claimed for the entire ar- 
rangement of machines; the advantages being economy of space, ré- 
duction of the number of persons required to carry on the work, and 
rapidity. The feature of the combination which is new consists of 
the two-part guide above described. In the title, spécifications, and 
claims of the patent, the word "trip" is used to denominate this im- 
portant part of the combination. There is manifest originality in this 
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application of that word. I do not find in the dictionary définitions 
of that word, any authority for its use as a noun descriptive of any 
particular device or thing. By his testimony in this case, the in- 
venter seems to hâve an indefinite idea of its meaning. In the first 
five claims of the patent the word "trip" appears to be applicable, 
only, to the second section or longitudinal extension of the guide, and 
each of the other claims refer to it as a "receiving-trip comprising a 
top guide attached to one of said planer-bed side guides and extend- 
ing over said channel bottom." This "top guide" is the part of the 
guide which in this opinion I hâve denominated the "down-presser," 
as its function is to prevent the planed lumber from tipping before 
it has advanced to the proper place for tipping. Therefore I must 
assume that the word "trip" in claims 6, 7, and 8 is applicable to so 
much of the guide as includes the down-presser and the second sec- 
tion or longitudinal extension thereof. 

The claims of the patent are of the following ténor: 

"1. The combination of a battery of planers or similar wood-flnishing ma- 
chines ; a receiving-trip extending longitudinally from the rear of each of said 
planers, said trips so constructed and placed that they will retain the stufC 
as it comes from the planers, in substantially the same plane as it passed 
through the said planers, until it has passed entirely out of the same ; and 
a latéral conveyer at the rear of said battery of planers and beneath said 
trips. 

"2. The combination of a battery of planers or similar woodworking-ma- 
chines; a receiving-trip extending longitudinally from the rear of each ma- 
chine, said trips so construeted and placed that they may retain the stuff as 
it cornes from the planers in substantially the same plane as it passes through 
said machines until it has passed entirely out of the same ; a latéral conveyer 
at the rear of said battery of machines and beneath said trips ; and a récep- 
tacle at the delivery end of said conveyer. 

"3. The combination of a battery of planers or similar woodworking-ma- 
chines ; a receiving-trip extending longitudinally from the rear of each of said 
machines ; a latéral conveyer located at the rear of said machines and be- 
neath said trips ; a réceptacle at the delivery end of said conveyer ; and a 
machine to complète the second stage in the process of manufacture, said ma- 
chine located near one end of said réceptacle, and preferably in file Une wlth 
said battery of planers. 

"4. The combination of a battery of planers or similar woodworbhig-ma- 
ehines ; a receiving-trip extending longitudinally from the rear of each of said 
machines; a latéral conveyer located at the rear of said machines and be- 
neath said trip ; a réceptacle at the delivery end of said conveyer ; a machine, 
or machines, to complète the second stage in the process of manufacture, lo- 
cated near cne end of said réceptacle, and preferably in file Une with said 
battery of planers; and a machine, or machines, to complète the third stage 
in the process of manufacture located by the side of the last-méntioned ma- 
chines, and in file Une with said battery of planers. 

"5. The combination of a battery of planers or similar woodworking-ma- 
chines ; a receiving-trip extending longitudinally from the rear of each of 
said machines ; a latéral conveyer located at the rear of said machines and 
beneath said trip ; a réceptacle at the delivery end of said conveyer ; a ma- 
chine, or machines, to complète the second stage ia the process of manufac- 
ture located near one end of said réceptacle and in flle Une with said battery 
of planers; a machine, or machines, to complète the third stage in the pro- 
cess of manufacture located by the side of said last-named machines and in 
file Une with said battery of planers; and a longitudinal conveyer the re- 
ceiving end of which is located alongside of and below said last-mentloned 
machine, or between said la st-mentioned machines, and the delivery end of 
which is located above a table. 

194 F.— 11 
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"6. The jçoiabliiatloii with a planer of a recelving-trlp, wMch Is deslgned to 
receivè tUe stuff as It cornes from a wood-planer, the bed of wMch planer bas 
a channel composed of a bottom and side guides ; the recelvlng-trip compris- 
ing a top guide attached to one of said planer-bed, side guides and extend- 
Ing over said channel-bottom ; two deep, side guides registerlng wltb the side 
guides on sald planer-bed; and a narrow bottom guide or ledge attached to 
one of sald deep, side guides and registerlng with said channel-bottom. 

"7. The comblnatlon with a planer of a recelvlng-trip, whlch Is deslgned to 
reçoive the stufC as it comes from a wood-planer, the bed of whlch planer bas 
a channel composed of a bottom and two side guides ; the recelvlng-trip com- 
prlsing a top guide attached to one of sald planer-bed, side guides and ex- 
tendlng bver sald channel-bottom; two deep, side guides registerlng with the 
side guides on sald p]aner-bed; a narrow bottom guide or ledge attached to 
one of said side guides and registerlng with sald channel-bottom; slotted 
spreaders attached to sald deep, side guides; and supporting-hangers also 
attached to said deep, side guides. 

"8. The comblnatlon with a planer of a recelvlng-trip, whlch is deslgned to 
reçoive the stuff as it comes from a wood-planer, the bed of whlch planer bas 
a channel composed of a bottom and two side guides ; the receivlng trlp com- 
prislng a top guide attached to one of said planer-bed, side guides and extend- 
ing over said channel-bottom ; two deep, side guides registerlng with the sldé 
guides on sald planer-bed; a narrow bottom guide or ledge attached to one 
of sald side guides and registerlng with said channel-bottom; slotted spread- 
ers attached to said deep, side guides ; and supporting-hangers also attached 
to said deep side guides, one set of said hangers is attached overhead In a 
hinge-jolnt parallel with sald guides and the other set is rigldly attached 
overhead." 

For convenience, and to make this opinion lucid, I will restate thèse 
daims using my own descriptive words in lieu of the terms of the 
patent: 

The first claim of the patent is for a combination, the éléments of 
which are: 

(a) A battery of planing-machines ; that is to say, several planing- 
machines set parallel to each other. 

(b) The second section or longitudinal extension of the two-part 
guide above described. 

(c) The latéral carrier above described. 

Claim 2 is for a combination, the éléments of which are the same 
as claim 1, and the addition of a réceptacle which I hâve heretofore 
referred to as a bin or platform. It may be a mère vacant space into 
which the plahed lumber may be deposited by the latéral carrier. 

Claim 3 is for a combination, the éléments of which are the same 
as in claim 2, with the addition of the re-saw for dividing the thick- 
ness of the boards which is the second stage of manufacture. 

Claim 4 is for a combination, the éléments of which are the same 
as in claim 3, with the addition of apparatus for trimming, con- 
stituting the third stage in the process of manufacturing weather 
boards. 

Claim 5 is for a combination, the éléments of which are the same 
as in claim 4, with the addition of a longitudinal conveyer conveniently 
located to carry the finished boards from the trimming table to the 
sorting table. 

Claim 6 is for a combination, the éléments of which are: 

(d) A single planing-machine the bed of which has a channel com- 
posed of a bottom and two side guides. 
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(e) The down-preSser above described. 

(f) The two side pièces of the second section or longitudinal ex- 
tension of the two-part guide placed in line with and ends abutting 
against ends of the side-strips of tfie channel on the bed-plate. 

(g) A narrow under-support annexed to one of said side pièces in 
line with and abutting the outward end of the bottom pièce of the 
side-groove upon the planer-bed heretofore described. 

Claim 7 is for a combination, the éléments of which are the sanie 
as in claim 6, with the additional éléments of slotted spreaders adapted 
to spacé the side pièces of the second section or longitudinal extension 
of the two-part guide, and the supporting hangers attached to over- 
head beams and to said side pièces. 

Claim 8 is for a combination, the éléments of which are the same 
as in claim 7, with a more detailed description of attachments to the 
supporting hangers and guide constituting the means for spacing them 
as required. 

One of the défenses pleaded in the answer is anticipation, and there 
hâve been introduced in évidence several patents antedating the com- 
plainant's patent, the most important of which is United States pat- 
ent No. 299,832, dated June 3, 1884, to W. H. Moore for a machine 
for making bed slats. This patent is for an invention relating to 
the manufacture of bed slats where a boit of timber having double 
the thickness required for slats, after being planed on both sides and 
both edges moulded, is afterwards divided to make two slats. The 
patent states that the object of the invention is to take the boit as it 
cornes from the planer and automatically split it into two slats with 
a splitting saw, and plane off the saw-scarf thus formed, and deliver 
the finished slats at the end of the machine. This resuit to be ac- 
complished by a process of opération described as foUows : 

The boit, as it cornes from the planer, falls across two traveling 
belts, which carry it off at right angles and deposit it on edge in an 
open trough, the bottom of which is formed by an endless belt which 
with the aid of grooved friction-rollers carries it through the opération 
which divides it into two slats. That apparatus is designed and well 
adapted to do for bed slats, ail that, and more than, the complainant's 
apparatus can do for weather boards, and the work of manufacturing 
bed slats is similar to the opération of making weather boards. 

The substantial différence between the apparatus described in the 
Moore patent and that described in the complainant's patent is in the 
adaptability of the latter for delivering, automatically, boards that 
are long and limber, which the Moore patent lacks. The structure 
designed by the complainant and described in his patent embodies 
the gênerai idea of the Moore patent with the additions required for 
handling automatically material suitable for making weather boards. 
Therefore it is an improvement in woodworking machinery, 
but not a pioneer invention, entitling the patentée to a broad 
construction of the claims of his patent, including the right to sub- 
stitute équivalents for the particular parts of the structures described 
therein. Chutes for guiding lumber, when slioved endwise, hâve been 
in gênerai use for many years, and ail that appears to be original in 
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the complainant's apparatus îs a chute constructed with a side groove 
along part of its length and an opening in its floor on its opposite side 
along the remainder of its length, placed in a horizontal position so 
that lumber shoved through it will be retained flat, straight, and level 
while one edge is clamped in the groove and then dropped horizon- 
tally through the floor opening. It is the décision of the court that 
the monopoly entitled to protection under the complainant's patent 
is limited to cover, only, the two-part guide constructed according to 
the spécifications of his patent, in combination with a planing-machine 
and a transverse conveyer. 

I hold that the first five claims of the complainant's patent are void 
for lack of utility, because, without the first section of the guide in- 
cluding the down-presser, which is omitted from said claims, the 
apparatus is ineiïicient and impractical. Claims 3, 4, and S are also 
void, because they cover only aggregations of machines operating suc- 
cessively and independently of each other and do not embody patenta- 
ble combinations. I hold claims 6, 7, and 8 to be valid to the extent 
above indicated. 

By a prépondérance of the évidence it has been proved that the 
défendant adopted and put into use in its mill apparatus for manu- 
facturing weather boards, including the two-part guide described in 
the complainant's patent; but either because of defective construc- 
tion by reason of which the apparatus did not work satisfactorily, or 
to avoid infringement, a différent form of down-presser was added. 
The defendant's down-presser is an adaptation of the lever and ful- 
crum principle. In form it resembles a human foot attached by a 
pivot pin at the ankle joint to a stanchion, with the heel part toward 
the planing-machine and elevated so as to permit the boards to pass 
under it ; ' the toe part acting as the down-presser. The power of the 
lever is effectuated by a suspended weight attached to the heel by a 
cord looped over an overhead puUey to raise the heel so that the weight 
presses the toe down and the inclined position of the foot permits the 
boards to pass under it and, when shoved beyond the toe, to tip and 
fall from the under-support through the open space between it and 
the side wall of the chute, down upon the latéral carrier. This form 
of down-presser is not an exact équivalent for the flat top pièce of 
the guide described in the complainant's patent, because it does not 
exert continuons pressure upon the traveling boards as they pass 
through the planing-machine and is not so well adapted for use in 
operating upon short pièces, and without requiring spécial adjust- 
ment it will act upon boards of varying thickness. The évidence 
proves that, after adding the new down-presser to the apparatus in 
the defendant's mill, the flat top-piece of the guide was removed, it 
being superfluous ; and it is the opinion of the court that, when that 
was donc, the apparatus was so changed as to avoid infringement 
of complainant's patent. 

By the decree to be entered the défendant will be enjoined from 
again infringing claims 6, 7, and 8 of the complainant's patent by the 
construction or use of sawmill apparatus including the two-part guide, 
and a judgment for nominal damages for past infringement is awarded, 
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with costs. The évidence submitted does not afford a basis for esti- 
mating damages. Therefore only nominal damages can be awarded, 
City of Seattle v. McNamara, 81 Fed. 863, 26 C. C. A. 652. 

Noie. — gnbsequently to the rendition of thls opinion the court granted a 
motion by plalntiffi to refer the case to a master to reçoive évidence and com- 
pute the profits to défendant from its use of apparatus infringing daims 6, 
7, and 8 of the patent. 



IMPERIAI; BRASS MFG. CO. V. NELSON. 

(Circuit Court, N, D. Illinois, E. D. January 8, 1912.1 

No. 29,415. 

1. Patents (§ 51*) — Anticipation — Peior Knovs^ledge by Others. 

Knowledge by others of a devlee before Its alleged Invention by an ap- 
pllcant for a patent in a form adapted to practical use constitutes an 
anticipation, and renders it unpatentable under Rev. St. § 4886 (U. S. 
Comp. St. 1901, p. 3382), although It was not used, and such knowledge 
need not hâve been more than two years before the date of the applica- 
tion. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 66-74; Dec. 
Dig. § 51.*] 

2. Patents (§ 328*) — Anticipation — Pipe Coupling. 

The Burgess patent, No. 906,099, for a pipe coupling is vold for an- 
ticipation beeause of prior knowledge of the device by others than the 
patentée. 

In Equity. Suit by the Impérial Brass Manufacturing Company 
against Alexander Nelson, doing business under the name and style 
of the A. Nelson Manufacturing Company. On final hearing. De- 
cree for défendant. 

George E. Waldo, for complainant. 
Arthur F. Durand, for défendant. 

SANBORN, District Judge. This is a suit in equity for an in- 
junction and an accounting brought by the complainant, the Impérial 
Brass Manufacturing Company, against the défendant, Alexander 
Nelson, for infringement of United States letters patent No. 906,099, 
dated December, 1908, for a compression coupling. The patent in 
suit was issued to Walter S. Burgess, and was by him assigned to 
complainant on December 24, 1908. 

The subject-matter of the patent in suit, and which is hère in con- 
troversy, is a form of coupling or fitting for Connecting sections of 
pipe or tubing end to end; said couplings being known as "compres- 
sion couplings." 

The following claims, only, are sued upon: 

"3. In combination, a pair of tubular coupling-members threaded one Into 
the other, the inner end of the inner coupling-member being annularly re- 
cessed and shouldered to reçoive the end of the member to be coupled, and 
a hard-metal sleeve inclosed within the coupling-members and tapered longi- 
tudinally to a bendable annular edge, the larger end of thls sleeve abutting 
against the outer coupling-member and the thin tapered edge entering the 

•For other cases see same toplc & S nvmbeb In Dec. & Am. Dlgs. 1907 to date, & Rcp'r Indexe* 
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recessed entrance end of the other member and havlng contact only wlth the 
Innerànnmar corner thereof, for the purpose set forth. 

"4. In comblnation, a pair of tubular coupUngs and means for adjustably 
Connecting tbem, one of the couplings being provlded wlth an internai shoul- 
der agalnst whlch the coupled member abuts and wlth a flarlng entrance end, 
*and à hard-metal sleeve tapered forwardly to a thln bendable edge the larger 
end of this sleeve havlng abutment agalnst one of the coupllng-members and 
Its tapeted end extendlng Into the flared mouth of the other meuiber and hav- 
lng an'annular contact near its tapered end wlth the flared entrance end 
aforesald, whereby when the coupllng-members are dravra hard together the 
8ald thin bendable edge of the sleeve will be swaged Inwardly to form an In- 
wardly extendlng- annular head and a simllarly shaped groove in the coupled 
member." 

The accompanying cuts illustrate the complainant's and the defend- 
ant's device: 

Complainant's. 

CUT No. 1. 



Nut 



Cône 



Nlpple 




Defendant's. 
CUT No. 2. 




The défenses relied on are that the invention in question was antic- 
ipated by the prior art, was "known or used by others in this country" 
before the application for the patent in suit, and was "in public use 
or on sale for more than two years prior to the application" under 
the provisions of section 4886, Revised Statutes (U. S. Comp. St. 
1901, p. 3382). 

The patent in suit was applied for January 13, 1908, and the évi- 
dence does not show any earlier time as the date of invention. It is 
shown in the proofs that the défendant made compression joints 
something like the patent device several years before date of applica- 
tion, but the proof of their use and of their exact construction is not 
entirely satisfactory. It appears, however, that in the spring and 
summer of 1907 the MqCanna Manufacturing Company caused to be 
made blue prints of various parts of a compression joint identical in 
appearance with the complainant's device, and on June 20th they 
quoted priées to the Nelson Company on various coupling parts, in 
which also 10,000 of the compression cône shown in the eut, or one 
substantially like it in appearance, were included. Under various . 
dates in September, 1907, the record shows receipts of payments of 
considérable numbers of thèse parts, including the cônes referred to. 
Prior knowledge by others than the patentée of a device in appear- 
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ance similar to the patented coupling is therefore fully shown by the 
recorri. In addition to this, an attempt was made to show use of the 
patented device more than two years prior to the date of application, 
but on this point the proof is not clear enough to warrant a conclusion 
of a prior use. 

[1] If, therefore, the' record shows knowledge without use of a 
device identical with the patented coupling, it is not necessary to 
prove actual use. If the device known to others was compétent and 
capable of producing the same results as that of the patent, there is 
sufficient anticipation. Stitt v. Eastern R. Co. (C. C.) 22 Fed. 649; 
Coffin V. Ogden, 18 Wall. 120, 21 L. Ed. 821 ; Buser v. Novelty Co., 
151 Fed. 478, 81 C.C. A. 16. The prior knowledge need not be more 
than two years before the patent date. Brush v. Condit, 132 U. S. 
48, 10 Sup. Ct. 1, 33 L. Ed. 251 ; Mast Foos Co. v. Stover, 177 U. S. 
485, 20 Sup. Ct. 708, 44 L. Ed. 856; Wilson v. Townley, 125 Fed. 
491, 60 C. C. A. 327; Bâtes v. Coe, 98 U. S. 46, 25 L. Ed. 68; East- 
man V. Mayor, 134 Fed. 844, 69 C. C. A. 628. As to the effect of a 
sale, or sarpple, as showing knowledge to négative novelty, see Con- 
solidated Fruit Jar Co. v. Wright, 94 U. S. 92, 24 L. Ed. 68; Eg- 
bert V. Lippmann, 104 U. S. 333, 26 L. Ed. 755; Dalby v. Lynes 
(C. C.) 64 Fed. 376. 

[2] The only question, therefore, is whether the device previously 
known to the défendant and the McCanna Company was substantially 
identical with the patented coupling, as well as capable of practical 
use. If there is a reasonable doubt on either of thèse matters, no 
anticipation should be found. 

The drawings referred to, made in the summer of 1907, are quite 
similar to the patented device. By référence to the accompanying 
cuts, it will be noticed that the nipple or center member in each eut 
is an externally threaded cylinder, into which the cônes shown on 
each side are designed to be forced by the nut shown at each end of 
the cuts. In the patent device, as well as in the alleged infringing 
construction, the flaring mouth of the nipple bas a différent and more 
obtuse bevel than that of the cône, so that the latter, when inserted, 
will strike first at its extrême smaller end, and, when the nut is 
screwed up, and a pipe or rod inserted through ail of thèse members, 
the thin edge of the small end of the cône is forced or swaged around 
the pipe or rod, making a perfectly tight connection without solder 
or braising. Now it is évident that, in order to produce this resuit, 
the cône bevel raust be made at a more acute angle than that of the 
nipple. If the bevel angles are the same, the force of the nut will 
be applied against the body of the cône, and not to its edge, and the 
desired resuit will not follow. 

It is claimed by counsel for complainant that this is just what is 
shown in thèse blue prints, as well as by certain exhibit couplings 
offered in évidence. He says: 

"In the coupling of the patent in suit, the mouth of the nipple is flared In 
such manner that It engages the tapered surface of the cône closely adjacent 
to its thin edge, so that, when the nut is tightened in forming a pipe connec- 
tion, the thin, bendable edge of sald cône, where it contacts with the mouth 
of the nipple, will be swaged or compressed inwardly into the pipe so as to 
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form an Interlocking bead and groove In sald eone and pipe, respectively, 
whlch wlll positlvely connect sald cône to sald pipe and will form a tlght 
joint wlthont soldering the cône to the pipe — dlstortlon or compression of 
sald eone and pipe being conflned to the tMn, bendable edge of sald cône Jn 
contact with the mouth of said nipple. But in defendant's exhlbit couplings 
under considération the nipple has a long stralght-slded beveled mouth Into 
which eone flts, the angles of said beveled mouth and eone belng practically 
the same, In thls respect resembling the old style solder couplings, in whlch 
the cônes are soldered to the pipes and form in practlcal efifect Intégral parts 
thereof , much more nearly than they do the couplings of the Burgess patent in 
suit. Counsel for défendant contends that the angles of the beveled mouth 
of the nipple and of the eone of defendant's exhlbit couplings under considér- 
ation are différent, and that pipe connections havlng interlocking beads and 
grooves will be formed if the nuts of said exhlbit couplings are tightened or 
set up so as to fofee the eones Into the beveled mouths of the nipples. Com- 
plainant asserts, however, that the angles of the beveled mouth of the nipple 
and of the eone in defendant's said exhlbit couplings are to ail practical pur- 
poses the same, or that any slight initial différence which may exlst is imma- 
terial for the reason that the opération of forcing said eone bodily into 
the beveled mouth of the nipple would almost immediately cause sald eone 
to exactly conform to the beveled mouth of said nipple, long before said eone 
was forced a sufflclent distance into the mouth of said nipple to form an 
interlocking bead and groove which would connect said eone to the pipe. 
And this conformation of the eone to the beveled mouth of the nipple wlll be 
expedited by the stretch or expansion of the large end of the eone under the 
pressure of the nut when tightened. Thus, wlth defendant's sald exhlbit coup- 
lings, the formation of an Interrocking bead and groove in the eone and pipe, 
respectively, will involve, not merely the compression or dlstortlon of thej 
thin, bendable edge of the eone and of the pipe directly beneath the same, but 
will also require compression or dlstortlon of the eone throughout the entire 
length of the beveled mouth of the nipple. And thls, owing to the Increased 
thickness of sald eone back from its thin edge, will very greatly Increase the 
force necessary for making said coupling ; that Is, for forming said interlock^ 
Ing bead and groove, as compared with the force reanlred for forming said 
interlocking bead and groove, using couplings of the patent in suit, in whlch 
the dlstortlon is conflned to the thin, bendable edge of the eone." 

I hâve read ail the évidence, and carefully examined the blue prints 
and ail of the numerous exhibit couplings in proof. The blue prints 
of the eone and nipple show that the bevel of the eone is sharper than 
that of the nipple, but not very much. But the physical exhibits, the 
earliest one being more than two years older than the patent applica- 
tion, almost invariably show that the eone will not fit into the flaring 
mouth of the nipple, but first strikes on or near its small end. This 
is true of the two spark-plug. Exhibits 48 and 50, the eone Exhibit 8, 
the nipple Exhibit 11, and the oiler Exhibits 44 and 49. As to thèse 
exhibits, the testimony as a whole is quite satisfactory and convincing, 
and there is a good deal of it. It clearly shows thart the patent de- 
vice was known to others before the application, and in a form adapted 
to practical use. Such use also clearly appears, but not more than 
two years before such application was filed. Even within the strict 
rule of the Circuit Court of Appeals of this circuit, as held in H. 
Mueller Mfg. Co. v. Glauber, 184 Fed. 609, 106 C. C. A. 613, prior 
use is shown within the two-year period. Prior knowledge by others 
than the inventor also appears within the rule of Stitt v. Eastern Ry. 
(C. C.) 22 Fed. 649, and Buser v. Novelty Tufting Machine Co., 151 
Fed. 478, 81 C. C. A. 16. 

The bill should be dismissed, with costs. 
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LUTBN V. RHOADS & KNISBLY et aL 
(Carcuit Court, M. D. Pennsylvania. January 20, 1912.) 

1, Patewts (§§ 282, 325*) — Suits foh iNFKiNGEitENT— Geounds of Suit. 

A patentée may malntain a suit in equity to enjoln Infrlngement of hls 
patent by a contracter for the building of a structure which, If built in 
accordance wlth the plans and spécifications attached to the contract, 
wlll infringe, and Is entltled to recover costs, although the plans are 
afterward so modlfied as to avold Infrlngement. 

[EM. Note.— For other cases, see Patents, Cent Dlg. §§ 440, 443, 607- 
612 ; Dec. Dlg. §§ 282, 325.*] 

2. Patents (§ 328*) — Validitt and Infbingement — Concbetk Akch. 

The Luten patent. No. 852,970, for improvements In concrète arches, 
claim 46, held valid and infringed. 

In Equity. Suit by Daniel B. Luten against Rhoads & Knisely, 
George Rhoads, and John Knisely. On final hearing. Decree for 
complainant. 

W. Clyde Jones and F. H. Drury, for complainant. 

J. S. Black and David J. Davis, for défendants. 

WITMER, District Judge. This is a suit by bill in equity brought 
to restrain infrlngement of United States letters patent No. 818,386, 
dated April 17, 1906, and No. 852,970, dated May 7, 1907, granted 
to and owned by the complainant, relating to certain new and useful 
improvements in concrète arch structures. The bill recites that in 
violation of the complainant's rights, secured to him by said letters 
patent, the défendants knowingly and willfully contracted and agreed 
in writing to erect two concrète arch structures for the county com- 
missioners of Centre county, Pa., one over Spring creek and the other 
over Bush Hollow creek, said county, in accordance with plans and 
spécifications, attached and made part of said agreement, embodying 
the patented inventions and improvements of the complainant, "show- 
ing that when said arch structures are erected the complainant fears 
they will be in accordance with and containing the improvements and 
inventions claimed and described in said letters patent Nos. 818,386 
and 852,970, and recited in claims thereof." The complainant fur- 
thermore states that the défendants "hâve received and enjoyed large 
gains, profits, and advantages from the unlawful use of said inven- 
tions and, improvements set forth in said letters patent, which might 
otherwise and would hâve been obtained by him," and for relief prays 
for an injunction and accounting. The défendants in their answer 
question the validity of the patents, denying infringement and the 
gênerai allégations of the bill. 

That the improvements which are the subject-matter of thèse Luten 
patents are of patentable novelty is not seriously controverted, and 
for the purpose of this case it is assumed that the patents covering 
the same are valid, in view of the presumption favoring such grants, 
which in this case has not been overcome by proof, nor has it been 
attempted. Although the bill fails to set forth the particular claim 

•For otber cases see same topic & { nitmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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in either of the patents said to be infringed, notwîthstandîng such 
may hâve embarrassed the défendants, it is now toô late to complain. 
The complainant in his testimony confines the infringement to daims 
1 and 7 in patent No. 818,386, and to claims 44, 45, and 46 in No. 
852,970. 

The former cov.er bars, in certain positions, imbedded in an arch, 
■ not visible after completion of the work, and read as follows : 

1. Au, arch havlng Imbedded thereln a plurallty of tension members pass- 
Ing alternately across the rib, sald members belng low at the crown and hlgh 
at the haunches, and each of sald members passing across the rlb at différent 
longitudinal points from the others, substantlally as descrlbed. 

7. An arch havlng imbedded thereln rods, bars or other tension members 
In two or more séries, foUowlng one face of the arch rlb, thence across and; 
foUowing the other face of the rib ; the points of crossIng for the différent 
séries belng angularly or laterally displaced with respect to each other, sub- 
stantlally as descrlbed. 

Référence to the "plan of bridge over Spring creek," which is said 
to be similar to the plan of bridge over Bush Hollow creek, compar- 
ing favorably with pencil sketches of same in évidence, discloses con- 
tinuons reinforcing rods placed low at the crown and high at the 
haunches and passing alternately across the ribs, as shown at the 
points marked B in said pencil sketch. It readily appears that thèse 
continuous reinforcing rods comprise the plurality of tension mem- 
bers named in thèse claims, and that the structures shown in this plan 
and pencil sketches are clearly covered by the terms of thèse claims, 
as may be seen by comparison of them with the claims and the draw- 
ings of the patent. 

The latter claims cover a footing provided with an upper surface 
upwardly stepped in a direction away from the span, as follows: 

44. A bridge or arch of concrète or similar materlal havlng a footing up- 
wardly Inclined away from the span. 

45. A bridge or arch of concrète or similar materlal having a footing pro- 
vided with a roughened upper surface upwardly Inclined away from the span. 

46. A bridge or arch of concrète or similar materlal having a footing pro- 
vided with an upper surface upwardly stepped in a direction away from the 
span. 

An inspection of the plans and drawings of the proposed structures 
shows the footing upwardly stepped away from the span, as indi- 
cated at the point E, Complainant's Exhibit, Pencil Sketch of Spring 
Creek Bridge, which is in this particular a true copy of the ofEcial 
plan of bridge over s'aid creek, and thus falling precisely within the 
terms of claim 46. It has, however, not been shown that claims 44 
and 45 hâve been covered by the drawings or plans of the proposed 
bridges, and to consider or présume such to hâve been donc is not 
our pi^ovince. 

It is true the complainant has testified that by référence to the 
pencil sketches, which were represented to him as being like the of- 
ficiai blue prints attached to the agreements, in his opinion the prints 
or plans call for bridges infringing his patents. Notwithstanding ail 
that has been said by him favoring such conclusion, we hâve before 
us the plan of bridge over Spring creek, which is said to be like the 
plan of bridge over Bush Hollow creek, and, on comparing the same 
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with the pencil sketches offered by the complainant, we find the lut- 
ter four copies of the former showing with considérable accuràcy the 
attempted infringement of claims 1 and 7 of patent No. 818,386 and 
claim 46 of patent No. 852,970. 

[1] By contract in writing the défendants, at and before this suit 
was instituted, had agreed, and in fact were bound, to infringe cer- 
tain claims of the complainant's patent, having undertaken to build 
and construct certain concrète arch structures in accordance with 
plans embodying the invention and improvements of his patents. To 
prevent an invasion of the rights alone enjoyed and secured to the 
complainant by grant of his patents, he very properly sought relief 
by injunction, which would, no doubt, hâve been granted, had he then 
persisted. The bridges having been completed, there is now no need 
of an injunction. 

Notwithstanding the provisions of the défendants' contract, they 
now corne and deny to an extent that the bridges which they had un- 
dertaken to build were afterwards so constructed as net to infringe the 
patent right of the complainant. It is true that viewers were ap- 
pointed on completion, who inspected the same and pronounced them 
built in conformity to the respective contracts. Such inspections are 
usually, and in this case of necessity were, no doubt, very perfunctory, 
so that their report adds but very little weïght to the presumption that 
the défendants did what they had undertaken, and in manner as stip- 
ulated. 

[2] What was donc by way of construction we hâve from the de- 
fendants without déniai. Both défendants testified that the bars im' 
bedded in the concrète of thèse structures were put in lengthwise of 
the arch, following the bow of the arch, and that they were not tied 
together or linked in any manner by iron or steel, that the bars are 
straight across the bow of the arch, and that there was no dip or de- 
flection in it whatever. This testimony, being uncontradicted and un- 
answered, leaves no possible doubt concerning the actual noninf ringe- 
ment of claims 1 and 7. Though threatened when the suit was insti- 
tuted, the bridge was constructed by direction and consent of the 
commissioners' engineer in charge so as to avoid infringement in this 
particular. They furthermore agrée that in every other respect, ex- 
cepting certain immaterial matters, the bridges were built in accord- 
ance with the plans and spécifications on file. That the changes ad- 
vised by the engineer, and foUowed, related only to the placing of 
métal reinforcements, leaves the infringement of claim 46 undenied. 
Resting on inference drawn from défendants' own testimony, and 
on the presumption that the plans adopted and made part of the con- 
tract were to this extent executed, leads us to conclude that this claim 
was infringed. As was said in North American Iron Works v. Fiske 
(C. C.) 30 Fed. 623 : 

"The Infringement appears but sllght, yet the extent of it Is not now so im- 
portant as the fact that there was some, and more to be apprehended at the 
commencement of the suit, to furnish grounds for It." 

After suit was brought, the défendants in their answer questioned 
the validity of the patents, and resisted the claims of the complainant 
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ail the way through, thereby compelling him to prosecute this suit 
to establish his right. There must, therefore, upon thèse considéra- 
tions, be a decree establishing the validity of the patent and for 
damages, which are hereby fixed at $250, with costs. 
Let a decree be entered accordingly. 



MONAECH VACUUM CLEANER CO. T. VACUUM OLEANER CO. 
(District Court, S. D. New York. February 15, 1912.) 

1. Bquity (§ 316*) — Answeb— Exceptions— Oath—Waivee. 

In a suit against a corporation, the sufflelency of its answer Is not 
affected by a walver of answer under oath in the blU, since a corpora- 
tion need not answer under oath. 

[Ed. Note. — For other cases, see Equlty, Cent. Dig. § 618; Dec. Dig. 
§ 316.*] 

2. Eqtjitt (§§ 188, 189*) — Liability of Cobpoeation. 

Though a corporation need not answer a bill under oath, it ft sub- 
Ject to discovery, and must make the discovery under seal. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §§ 431, 432; Dec. 
Dig. §§ 188, 189.*] 

8. Equity (§ 182*) — Answer— Stjïticiency. 

Where défendant In equlty elects to answer the Mil, It must answer 
the charges In the bill in full. 

[Ed. Note.— For other cases, see Eîquity, Cent. Dig. §§ 413, 418-421; 
Dec. Dig. § 182.*] 

4. Bquity (§ 188*) — Pleading— Négative Plea— Answeb. 

Under equity rule 39 (29 Sup. Ct xxviii), where défendant incorporâtes 
the contents of a négative plea in the answer, he may obtain the effect 
of such négative plea to avoid discovery. 

[Ed. Note.— For other cases, see Bquity, Cent Dig. § 431 ; Dec. Dig. § 
188.*] 

5. Equity (§ 188*) — Plea — Babeino Discovery. 

Where an answer in equity contains an affirmative plea, good In sub- 
stance, or a valld négative plea, complainant's right to discovery is bar- 
red under the thirty-ninth equity rule, at least as to évidence not tend- 
Ing to controvert the plea or material to the issue. 

[Ed. Note. — For other cases, see Equlty, Cent. Dlg. § 431 ; Dec. Dlg. § 
188.*] 

6. Equity (§ 189*) — Pleading— Answeb. 

Under the thirty-ninth equity tule, authorizing a défendant to avail 
himself of matters of défense prevlously pleadable in bar by alleglng 
thé same in the answer, défendant should take issue with one of the 
stating parts of the bill, and then answer fully any charges of évidence 
in support thereof, and décline to make f urther discovery ; but, not hav- 
tng done this, and having undertaken to make apparently full discov- 
ery, but failed as to oue particular, its answer was subject to excep- 
tion, since such rule dld not abrogate the prlor rule that he who sub- 
mits himself to answer in equity must answer fully. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 432; Dec. Dlg. § 
189.*] 

In Equity. Bill by the Monarch Vacuum Cleaner Company against 
the Vacuum Cleaner Company. On exceptions for insufficiency to 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe» 
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the answer of a corporation in a cause in which the bill had waived 
answer under oath. Exceptions sustained. 

Robert L. Hoguet, for complainant. 
George H. Gilman, for défendant. 

HAND, District Judge. [1,2] I cannot see what possible différ- 
ence the waiver of the oath makes, because a corporation need not 
answer under oath anyway. Colgate v. Compagnie Française du Tél- 
égraphe de Paris (C. C.) 23 Fed. 82; Gamewell Fire Alarm Tel. Co. 
V. Mayor (C. C.) 31 Fed. 312. Still we ail know that a corporation 
is subject to discovery, and must make it under its seal. Hence the 
very vexed and confused question is not open as to the efïect upon 
the extent of discovery of a waiver of the oath. 

[3] The first exception is good, because the answer is not full, and 
the défendant could not hâve protected itself from discovery as to 
that by a négative plea, without an answer in support which would 
give a full discovery upon that part of the charges of testimony in 
the bill. 

[4, 5] The second exception is more difficult, because as to the dis- 
covery there asked for the défendant by négative plea and adéquate 
answer in support thereof could hâve prevented discovery as to the 
untruth of the allégations. Now, under the thirty-ninth equity rule 
the e|ïect of such a plea may be obtained by incorporation of its con- 
tents in the answer itself. It is settled that, if an answer contains a 
good affirmative plea in substance the right to any discovery is barred. 
Gaines v. Agnelly, 1 Woods, 238, Fed. Cas. No. 5,173; Samples 
V. Bank, 1 Woods, 523, Fed. Cas. No. 12,278. I cannot really see how 
the rule can be différent where the answer contains what would be 
a valid négative plea. In such a case the discovery is limited to so 
much of the évidence charged as tends to controvert the plea, or is 
material to the issue. Other discovery the rule seems to take away. 

[6] In the case at bar, however, the défendant has not attempted 
to plead its answer as a plea, or at least to take advantage of rule 39. 
To do that it should hâve taken issue with one of the stating parts of 
the bill, and then answered fully any charges of évidence in support 
of it. It should then hâve declined to make any further discovery. 
I cannot think that the rule means that the défendant, having under- 
taken to make apparently full discovery, a part of which he need not 
make under the rule, may stop' in midcourse as soon as he comes to a 
point where further discovery becomes embarrassing. Thus the de- 
fendant hère might hâve denied the statement of the fraudulent rep- 
résentations, and, if his discovery had covered ail charges of évidence 
upon those statements, he need hâve discovered nothing as to the 
truth of the facts alleged to hâve been misrepresented. This would 
hâve been to use his answer as a négative plea and to refuse discov- 
ery. However, the défendant did nothing of the sort, but answered 
quite fully as to the truth of the facts alleged to hâve been misrepre- 
sented, except in respect of the single particular now challenged. 
Surely the thirty-ninth rule never meant that ; it never meant wholly 
to abrogate the rule that he who submits himself to answer must 
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answer fuUy. What it did mean was, I think, that one should hâve 
the advantage of a plea without its péril, which was that when one 
pleaded one staked the case on the plea alone. Just how discovery 
was to be obtained at ail, if the answer contained a well-pleaded plea 
and refused full discovery, is not apparent; but parties could already 
be examined when the rule was promulgated. 

I hope that within a few months ail thèse archaisms may yield to 
a new set of rules, which it will be less labor to resuscitate and apply 
when the need arises. Everybody now has lost touch with the spirit 
of the old. It is quite obvions hère that neither pleader intended to 
separate "statement" from "charge" in the bill, or pleading from dis- 
covery in the answer. The rules of equity pleading fit the pleadings 
no better than small clothes would suit as professional costume for 
the counsel. However, while they last, I suppose we must try to in- 
terpret them ■as they were meant, with so much historical imagination 
as we can summon. 

Exceptions sustained. 



In re WARD. 
(District Court, D. New Jersey. August 15, 1911.) 

BANKRUPTCT (§ 91*) — iNVOLtTNTART PbOOEEDINGS — EVIDENCE — iNSANrTT. 

Evidence consldered, and held to show that an alleged bankrupt was 
Insane at the tlme of his transfer of property chargea as the act of 
bankruptcy and at the tlme of the contractlng of many of the debts neces- 
sary to be taken into aceount to establlsh his insolvency. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 113 ; Dec. Dig. 
§ 91.*] 

In the matter of William R. Ward, alleged bankrupt.' On excep- 
tions to report of spécial master. Exceptions sustained, and pétition 
dismissed. 

Decree affirmed, 194 Fed, 89. 

See, also, 161 Fed. 755; 194 Fed. 179. 

Robert R. Howard and Edward A. & W. T. Day, for petitioning 
creditors. 

Riker & Riker, for Merchants' Nat. Bank of Newark, intervening 
creditor. 

Vredenburgh, Wall & Carey, for guardians of alleged bankrupt. 

RELLSTAB, District Judge. As I view the matter, I think it is 
necessary for me to take only one of the points into considération. 
It seems to me that the case can be determined upon the question 
of the alleged bankrupt's sanity, and, as I hâve reached a definite con- 
viction upon that subject, I will arrest the further argument on the 
respondent's objections to the master's report by saying that in my 
judgment this alleged bankrupt was not sane at the time he committed 
this alleged act of bankruptcy. 

There is. only one act of bankruptcy alleged, that he fraudulently 
transferred his real estate. If he was insane at that time, of course, 

<FoT other cases see same topic & S kvmbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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that ends thèse bankruptcy proceedings, as an insane person cannot 
commit an act of bankruptcy. Furthermore, the question of sanity 
affects the one of insolvency ; for it is very clear f rom the master's 
findings that, in order to estabhsh insolvency, it is necessary: First, 
to give force and validity to many of the claims which hâve their 
origin in a period during which the inquisition issued by the state Court 
of Chancery found that Ward was insane; and, second, that the 
transferred property should not be treated as part of the assets. Of 
course, on the question of solvency as aflfecting the jurisdiction of the 
bankruptcy court, the value of the property transferred is not to be 
taken into considération ; but as this property would go to the trustee's 
handis in the event of adjudication, the resuit would be that, at the 
end of the administration, the assets would exceed the debts. A finding 
of insanity, therefore, necessarily ends the bankruptcy proceedings. 

Ward was adjudged a lunatic of unsound mind, incapable of the 
government of himself or his property, and that he had been so and 
without lucid intervais. The alleged act of bankruptcy was very récent 
before the filing of the creditors' pétition, and upon the inquisition 
referred to Ward was found to be insane for a period extending back 
of the time since which a number of the claims filed against the bank- 
rupt were» contracted, and without which claims even a prima facie 
case of insolvency could not be established. What weight shall be 
given thèse findings on the status of the alleged bankrupt during the 
time when such obligations were incurred and the transfer of such 
property was made ? Being collatéral to the présent proceedings, per- 
haps the status so declared is not binding on this court ; but such find- 
ings are at least prima facie, and at the least the burden is upon the 
petitioning creditors to show that such indebtedness was incurred and 
such alleged act of bankruptcy was committed during lucid intervais, 
or that such findings of insanity were erroneous. The master held 
otherwise. In addition to such findings, we hâve the testimony of 
médical men of standing in their profession, one a médical practitioner, 
not a specialist, who knew the alleged bankrupt ail his life, who had 
attended him professionally when he lived in his neighborhood ; an- 
other, also a practitioner, who lived near the bankrupt at his présent 
résidence, and who had been called in to attend the family, and who 
in that way and as a neighbor became acquainted with him. Three 
others are specialists — alienists — one of whom has achieved eminence 
as an expert. Two of thèse specialists had him under surveillance. 
He was at their institution. They said that within a week after his 
admission, as I remember their testimony, they had diagnosed his ali- 
ment as .one of manie dépressive insanity. The other one did not hâve 
the sâme opportunity of observation, but he gives his opinion in re- 
sponse to hypothetical questions. 

Now, of course, thèse alienists may bave come into the case as advo- 
cates. It so often happens that experts présent that attitude. It may 
be because of this that our own profession is loath to adopt their views 
unless some corroboration is found in other testimony. Perhaps we 
hâve gone too far in that particular, and are not giving to the learning 
and standing of thèse specialists that credence and weight that, as a 
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profession, they are entitled to. In this very case I began the study 
of the testimony with a mental attitude requiring lay cor robe ration of 
the expert testimony. I gave the last four days to a study of the rec- 
ord, and I approached the examination with the expectation that the 
case could be disposed of by merely ascertaining whether there was a 
rational basis to support the master's findings. Certainly I would not 
attempt to set aside the master's findings upon a mère doubt of their 
correctness. If the matter hung in the balance, I should be constrained 
to set my own doubts aside and accept the conclusion of the master, 
as he alone had the benefit of a personal scrutiny of the witnesses 
when testifying. I had not progressed very far in the reading of the 
testimony bearing upon the question of insanity, however, before I 
was forced to concède that there was a great deal in the case to sup- 
port the opinion of the médical gentlemen that this man was insane, 
and had been for a number of years. To my mind, regardless of where 
the burden of proof lies, there is no escape from such conclusion. 

Assuming that the légal standard of insanity is différent from the 
médical standard of to-day, I unhesitatingly accept the test quoted 
in the briefs of petitioner's counsel, said to be the one adopted by the 
courts of New Jersey to détermine mental capacity, viz., did the 
person whose acts are challenged possess sufficient mind to understand 
in a reasonable manner the nature and effect of his acts? The testi- 
mony is in a large measure conflicting. Some who conversed and 
transacted business with Ward saw no reason to doubt his sanity. 
I hâve no doubt that some of the men connected with the banks, when 
they transacted business with him, thought they were dealing with a 
sane man. 

The conclusion that I hâve reached does not in any manner impugn 
either their motives or intelligence; but those transactions, after ail, 
occupied but a very little time. They were but instances in a bank 
president's or cashier's busy life. Mr. Ward was well known in bank- 
ing circles, and when lie presented himself with good collatéral there 
was not that same reason for scrutiny as in the case of a mère ac- 
quaintance or stranger. So that I hâve no doubt whatever that, in 
ail of the spécifie instances mentioned, thèse men firmly believed that 
they were dealing with a sane man. But in manie dépression the 
disease is not always manifest to men of even more than average in- 
telligence and observation. This disease is progressive, and "perhaps 
incurable; but because it is incurable it does not foUow that it may 
not be so pronounced as to impair the reasoning faculties beyond légal 
responsibility and yet fail to disclose it to the ordinary observer. We 
are told that the peculiar manifestations of this disease are alternating 
mental exaltation and dépression, and that the conduct of the af- 
flicted one is différent according as the one or the other manifesta- 
tion is présent and as it advances or recèdes. His intimâtes, those 
who lived in his neighborhood and who saw him frequently as he 
passed from and to his house, those who had fréquent occasion to 
reflect upon his conduct in the varions offices and business places he 
attended, would be more apt to form a correct judgment of the man's 
mental condition than the casual business acquaintance. True, it is 
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the unusud that attracts ; but "unusual" is a relative expression, and 
one must be familiar with the usual to say what is unusual. What 
to the casual acquaintance might be. strange and unusual conduct, to 
the more intimate acquaintance would be but normal. What to the 
former might appear to be but eccentricities, might to the latter be 
abnormal and intensely irrational. Of course, those who were in 
closest touch with Ward are members of his immédiate family — wife, 
chiidren, domestics — and thèse would be best capable of determining 
what was unusual in his conduct. True, thèse immédiate relations 
hâve a decided interest in the question of his sanity, one that is not to 
be overlooked in weighing their testimony; but their évidence of ab- 
normal actions is in the main supported by witnesses who seemingly 
hâve no personal interest in giving their testimony, andl thèse give 
voice to a séries of acts at différent times and places, under varying 
conditions, which prove to my mind that Ward was suffering from a 
mental disease, with manifestations more pronounced at some times 
than at others, and which conform to the portrait given by the alien- 
ists of one who is afflicted with manie dépressive insanity, and not one 
who is merely suffering from neurasthenia. 

Hère was a man who had reached a time in life when habits are 
generally fixed — over 50 years of âge. Those of us who hâve been 
striving to change them between 40 and 50 know what a task that is. 
Hère is one who had been trained to routine work. He had been a 
bank clerk many years. The horizon of his activity was not far 
reaching. His was a narrow walk in life, but it was one that trained 
and disciplined him to methods of carefulness. Whatever might hâve 
been his earlier tendencies to impulsiveness and volubility, hère was a 
training tending to method and caution. With the acquisition of 
wealth from his parents, he, in 1896 or 1897, leaves that treadmill life. 
His environment is now entirely différent, but he enters it a gentle- 
man, prudent, réticent, as a resuit of his business career, and so con- 
tinues until about the year of 1900, when a markedi change takes place 
noticeable at first only to his family and those who had an intimate 
acquaintance. With wealth to invest, We find him for a time making 
careful and safe investments, consulting with his brother. After 1900, 
however, he not only did not so consult with him, but was adverse to 
telling him how he was investing his money. He became largely in- 
debted in making investments, but until lately had something sub- 
stantial to show for it. Before 1906 his indebtedness, while large, 
could not be said to be the resuit of bad spéculation, but rather in 
speculating, and his loans were made upon negotiable collatéral which 
had been purchased by him upon such loans. Gradually from 1900 
his conduct changes. He is no longer the quiet réticent man, but pro- 
gressively and alternately very voluable, loud, boisterous, irrational; 
no longer économical to closeness, but extravagant oft to the extent of 
wastefulness ; no longer demeaning himself gentlemanly, but obtrud- 
ing himself upon others, arresting people on the streets by hollering 
at them, whom after he has succeeded in attracting their attention, he 
passes by as if nothing unusual had happened and entertains very 
exalted notions of his importance and exaggerated conceptions of his 
:i94 F.— 12 
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financial abilîty; l»attèrly Ward's conduct in places which He f requent- 
ly visits is pronounced a nuisance. A reputable attorney who had 
seen and talked with him f requently déclines to administer an oath to 
him on the.groUnd of his mental incompetency, and upon one occa- 
sion he is found upon a train actually hugging unknown women. He 
is easily persuaded to engage in enterprises of which he knew nothing 
and for which he had no training, and to guarantee loans and pur- 
chases in large amounts, in some of which he could hâve but a spécu- 
lative interest, and in others no apparent substantial interest what- 
ever. 

The influence which one Sherrer, with whom he became acquainted 
in 1906, exercises over Ward would be impossible of compréhension, 
if he is to be considered as a rational being. By him he is easily 
persuaded into spéculations without adéquate investigation. Ward's 
ready cash seems to be at the command of Sherrer, who goes with 
him on journeys of pleasure and récréation, having Ward's pocketbook 
and money in his pocket. In the enterprises in which Sherrer had an 
interest, or is now obtaining an interest, Ward is the money man, to 
which he gives up his money and crédit very easily, and with whom 
he is on very confidential terms. He shows no hesitancy in guaran- 
teeing by indorsement or otherwise large sums of money which are 
at once absorbed in Sherrer's concerns, and f rom which others ob- 
tain an immédiate benefit. The striking part of Ward's commercial 
transactions from the time that Sherrer enters into his life is his 
fatuous yielding to Sherrer and others of his money and crédit, his 
childlike reliance upon Sherrer, and his failure to observe even the 
ordinary business précautions, including the taking of vouchers in 
making such advances, and his slipshod manner of keeping his bank 
accounts. While before 1900 everything was kept in order as niight 
be expected of one trained in banking, now everything is chaotic. The 
record bristles with évidence of Ward's abnormal conduct, given by 
those who had an intimate acquaintance with him, or who, having 
more than a casual acquaintance, had their attention directed to him 
by his extraordinary conduct;" the foregoing being specifically refer- 
red to not as the most striking, but as coming readily to mind. With- 
out the obligations incurred after Ward cornes under the influence of 
Sherrer, no prima facie case of insolvency could be established. Thèse 
were ail incurred during the period covered by the state inquisition's 
finding of insanity, and during the period when Ward's irrational con- 
duct is the most pronounced. 

Now, it would be absurd to hold that any one of the spécifie in- 
stances of irrationality is sufficient upon which to found a judgment of 
insanity. But we do not make up our minds on that question on spé- 
cifie instances. After ail, it is the pronouncement of our minds upon 
the whole conduct, comparing the unusual with the nornfal, looking 
for a rational explanation for the différence. 

This form of mental disease is progressive, and, as I read the tes- 
timony of the many irrational acts of this bankrupt, I am unable to 
yield assent to the proposition that they évidence at most but eccen- 
tricities or enlarged self-esteem, but am constrained to the conclusion 
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that they support and corroborate the opinions of the experts that they 
are manifestations of a mental disorder of such serious character as 
to make him irresponsible for his contracts. 

To my mind, the conclusion is irrésistible that at the time that Ward 
committed the alleged act of bankruptcy — transfer of property — he was 
not capable of understanding in a reasonable manner the nature and 
conséquence of such act, and that he was then, and had been for some 
time previous, laboring under a mental diseuse that made him totally 
irresponsible for his contracts. 

The motion to confirm the master's report is denied, and the fifth and 
sixth amended exceptions to such report are sustained. A decree may 
be entered accordingly. 



In re WARD. 

(District Court, D. New Jersey. August 23, 1911.) 

BANKHtrpTCT (§ 114*) — Involtjntaey Proceedings — Receiver. 

The District Court entered a decree dlsraissing a pétition in Involun- 
tary banlsruptcy on ttie ground tliat the alleged bànkrupt was insane at 
the time of the transfer of valuable property to his wife which was 
charged as the act of bankruptcy. Held, that pending an appeal froni 
such decree the court would not discharge the receiver prevlously ap- 
pointed nor approprlate nioneys in his hands for the support of the al- 
leged bànkrupt in a sauitarium ; it appeariug that his wife still retained 
the property so transferred to her. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. |§ 125-132; 
Dec. Dig. § 114.*] 

In the matter of William R. Ward, alleged bànkrupt. Pétition by 
guardians of bànkrupt for discharge of receiver and for allowance. 
Denied. 

See, also, 161 Fed. 755; 194 Fed. 89, 174. 

Robert R. Howard and Edward A. & W. T. Day, for petitioning 
creditors. 
Vredenburgh, Wall & Carey, for guardians of alleged bànkrupt. 

RELLSTAB, District Judge. On pétition of the guardians of Wil- 
liam R. Ward, alleged bànkrupt, praying to hâve the receiver dis- 
charged, and to appropriate of the moneys in his hands a sum sufK- 
cient to defray the expenses of keeping Mr. Ward at the sanitarium 
to which he has been committed since the décision in this cause. 

The matter of the discharge of the receiver was before the court 
immediately after the décision holding that Ward was insane, and 
after an appeal had been taken from such décision. The court then 
decided such application adversely, giving as its reason, inter alia, that 
it was in the interest of justice that the status of the property should 
be preserved pending the appeal. No ground other than those pressed 
upon the court at such time has been advanced on the rule, and I see 
no reason to change the conclusions then expressed. Whatever rea- 
sons there were for the appointment of a receiver in this case continue 
at the présent time, and the préservation of the property is as much 

•For other caees see same topic & § numbsr in Dec. & Am. Digs. 1907 to date, & Rep'r Indezei 
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the duty of this court at this time, notwithstanding the appeal taken, 
as it was at the very beginning of the bankruptcy proceedings. 

As to the application that Ward be maintained from moneys now 
in the handis of the receiver. Assuming that the court has the power to 
divert such assets for such purpose, it is constrained, in the exercise 
of a Sound discrétion, to deny such application. Petitioners base them- 
selves on the finding of the court that Wîard was insane at the time 
he made the transfer of property — the alleged act of bankruptcy. 
This property was conveyed to the wife of the alleged bankrupt, and 
she is one of the guardians pressing this application. The record 
shows that such property is-valued at over $100,000; that it is income 
bearing ; and that Mrs. Ward, as such grantee, has been collecting the 
income. How much income was thus derived is not disclosed. Dur- 
ing the pendency of the bankruptcy proceedings, Mrs. Ward has been 
holding this property and its fruits adversely to the receiver. If the 
décision of this court should be reversed on appeal, and Ward be de- 
clared to hâve been sane at the time he made such transfer of prop- 
erty, the title thereto would vest in the trustée as of the adjudication, 
andi Mrs. Ward would then be accountable to the trustée for such 
property as has come to her hands ; if the decree of the court should 
be sustained, and Ward should be declared to hâve been insane at the 
time of such transfer, Mrs. Ward would hold the title to such prop- 
erty in trust for. Mr. Ward. Whichever the finding, Mrs. W^rd is 
not entitled to the corpus or income of such property, and while she 
continues to hold it adversely to the receiver, her application for a di- 
vision of the assets of Ward for the purpose of maintaining him in 
such sanitarium will not be entertained. 

The prayer of petitioner is denied, and the rule founded thereon 
discharged. 



POSTAL TELEGBAPH CABLE CO. v. LIVBEMORB & KNIGHT CO. 

(District Court, D. Rhode Island. January 15, 1912.) 

No. 2,752. 

.Injunction (§ 121*) — Bill— Amendment. 

Where a blll by a telegrapà company for an Injunction to restraln dé- 
fendant from publishing and selllng for advertising purposes, to be sent 
through the mails, envelopes resembling those used by complainant in 
which to deliver its messages, was tield demurrable because no actual 
damages and no substantlal ground for appréhension of future dam- 
age were alleged, an amendment to supply such allégation should be 
verifled, and the motion for leave should be supported by affldavits set- 
ting forth such numbèr of spécifie instances of loss of patronage and 
impairment of service as to show that the injury is substantial. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. §§ 253-261; 
Dec. Dig. § 121.*] 

In Equity. Suit by the Postal Telegraph Cable Company against 
the Livermore & Knight Company. On complainant's motion for 
leave to amend bill. Motion held insufficient. 

See, also, 188 FedL 696. 

•For otber cases see same topic & i niimber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Edwards & Angell, for complainant. 
Comstock & Canning, for respondent 

BROWN, District Judge. By the proposed amendments complain- 
ant seeks to add to the bill gênerai allégations of actual loss of patron- 
age and of actual impairment of the efficiency of its service, and thus 
to meet the objection that the bill is defective in failing to allège that 
any actual injury had occurred, and also to furnish a basis for a rea- 
sonable appréhension of future injury. 

If substantial loss of patronage, or substantial impairment of serv- 
ice, had occurred, it is difEcult to understand the omission of alléga- 
tions to this effect and the resting of the case upon mère appréhension 
of injury rather than upon actual injury that had occurred in the 
past and was likely to recur in future. In thèse circumstances noi. 
only should the proposed amendments to a sworn bill be supported 
by oath, but the motion for leave to amend should be supported by 
affidavits setting forth such number of spécifie instances of loss oi 
patronage and impairment of service as to show that there is a sub- 
stantial basis of fact for the allégations that many persons hâve ceased 
to use its service, and that the complainant's business has been ob- 
structed as an actual conséquence of defendant's acts. 

The complainant may, within 20 days, amend its motion and file 
affidavits in support thereof. 



In re CLAIRFIELD LUMBER CO. 

(District Court, E. D. .Kentueky. August 29, 1911.) 

No. 574. 

1. Bankeuptct (§ 140*) — Sales— When Title Passes to Pubchasee— Coh 

STBUCTION OF CONIEACT— SALE OF LUMBER TO BE MANUFACTURED. 

Claimant entered into an executory contract with bankrupt, whlch was 
the owner of a sawmill, for the purchase of lumber of stated kinds, 
grades, and priées, to the value of over ,$60,000, to be manufaetured by 
bankrupt and delivered f. o. b. cars at its mill. By the ternis of the 
contract bankrupt agreed to manufacture at least $30,000 of lumber to 
apply on the contract within three months and to stack the same. Be- 
fore delivery bankrupt was to measure and inspeet the lumber and grade 
It in accordance with the rules of the National Hardwood Association. 
Claimant agreed to and did within the three months advance to bank- 
rupt $30,000, to be repaid by applying thereon one-half of the priée of 
the lumber as delivered, paying cash for the other half. Held that, un- 
der the contract, title did net pass to claimant until the lumber was 
measured and inspected, and that lumber which had been eut by the" 
bankrupt to apply thereon in accordance wlth its terms, but which at the 
time of bankruptcy was still stacked In the yard, and had not been 
measured nor inspected, remained the property of the bankrupt, and 
passed to his trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

2. Sales (§ 199*) — Tkansfek of Title— Intention of Parties. 

The fundamental proposition in determining when the title to Personal 
property, which is the subjeet-matter of a contract of sale, passes from 

•For other cases see same topic & % numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the seller to the buyer, îs that ît dépends on thé Intention of the par- 
ties, to be gathered from the contraçt, if not expressly stated then by 
inference or presumption from Its terms. 

[Ed. Note.— For otber cases, see Sales, Cent. Dig. §§ 516-523 ; Dec. Dlg. 
S 199.*] 
8. Evidence (§ 441*) — F aboi. Evidence to Oonteadict Weiting — Rule of 
Exclusion. 

The rule that a contemporaneous paroi agreement cannot be shown 
to contradict the terms of a wrltten contraçt appUes as well to the Im- 
pUed as to the expressed terms of such contraçt. 

[Ed. Note.— For other cases, see Evidence, Cent Dlg. §§ 2030-2047; 
Dec. Dlg. § 441.*] 

4. Sales (§ 200*) — Tbaksfeb of Title— Appbopbiation of Lumbeb on Con- 

TBACT. 

Where an executory contraçt for the sale of lumber of stated klnds 
and qualîty to be manufactured by the seller required that the lumber 
should be Inspected under certain rules and measured before delivery, the 
mère fact that the parties went through the millyard where lumber 
whlch had been eut by the seller to apply on the contraçt was stacked 
and estiruated the quantlty, and that the buyer directed that it be ship- 
ped, did not do away with the requirement of inspection and measure- 
ment, nor operate as an appropriation of the lumber then In stack to the 
contraçt so as to pass tltle thereto to the buyer. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 534-528; Dec. 
Dlg. § 200.*] 

In the matter of the Clairfield Lumber Company, bankrupt. On 
claim of the Gage Lumber Company to certain lumber. Claim denied. 

C. L. Marsilliot, for Gage Lumber Co. 
E. S. Jouett, for Clairiùeld Lumber Co. 

COCHRlAN, District Judge. This cause îs before me on a con- 
troversy between the Gage Lumber Company, hereafter referred to as 
the Gage Company, a corporation engaged in the lumber business at 
Providence, R. L, and the trustée in bankruptcy, M. T. McEldowney. 
The bankrupt is a Kentucky corporation, whose principal office was 
at Winchester, in this district, and which, for something over a year 
prior to Septémber 7, 1907, the date of the filing of the pétition in 
bankruptcy, had owned and operated a sawmill, erected by it, at Clair- 
field, Clairborne county, Tenn. The controversy relates to lumber 
sawed and stacked by the bankrupt at its sawmill, most of which 
was still in the stack at the beginning of thèse proceedings. On 
the same day that the pétition in bankruptcy was filed, insol- 
vency proceedings against the bankrupt were begun in the proper 
State court of Tennessee, and one J. H. Bartlett was appointed re- 
ceiver therein. Septémber 9th he took possession of the assets of the 
bankrupt, including ail its lumber stacked in its yard at Clairfield. 
Thereafter the Gage Company, claimant herein, brought an action 
'in replevin in the proper state court against the receiver to recover 
certain of the lumber which he had thus taken possession of on the 
ground that it, and not the bankrupt, was the owner thereof. The 
lumber thus claimed by the Gage Company was considerably less than 
one-half of the lumber stacked in the yard on Septémber 7th and 

•For other cases see same topic & § numebb In Dec. & Am. D!gs. 1907 to date, & Eep'r Indexes 
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taken possession of by the receiver, as I make it not over a fiflh or 
sixth of the entire quantity. Upon the appointment of McEldowney 
as trustée in bankruptcy, the receiver surrendered possession of the 
lumber taken possession of by him, including that claimed by the Gage 
Company in its action of replevin, and the other assets of the bankrupt 
to him, and by consent the assertion of its claim thereto was trans- 
ferred to this court. Thereafter the trustée sold ail the lumber that 
came into his hands, including that so claimed by the Gage Company, 
to it for certain priées upon the agreeraent that, in the event it should 
be determined that it was the owner of that portion thereof so claimed 
by it, it would not pay therefor, but that otherwise it should account 
to the trustée for the priées at which it had been taken. The sale 
came to $24,915.64, and that in controversy to $7,485.16. 

But the lumber so claimed by the Gage Company is not ail the lum- 
ber so sawed and stacked in controversy herein. On and after August 
30th down to and including September 6th, the day before the filing 
of the pétition in bankruptcy, the bankrupt delivered to the Gage Com- 
pany six car loads of lumber that had been so sawed and stacked, and 
on September 9th after the filing thereof, and before the receiver on 
that day took possession, delivered to that company a small quantity 
in addition, as I make it, parts of two car loads. It was delivered in 
pursuance of a written executory contract of sale entered into between 
the Gage Company and the bankrupt on September 6, 1906, on which 
the former had made an advance. This lumber is also in controversy 
herein. The trustée, claims that the Gage Company should account 
to him for the priées at which it was taken. This the Gage Company 
dénies on the ground that it was the owner of the lumber at the time 
of the delivery. This is the only real ground on which it can claim 
that lumber delivered on September 9th after the filing of the pétition 
iri bankruptcy, and it is the only practicable ground on which it can 
claim that lumber delivered before as, if it was not the owner thereof 
at the time of delivery, there is no room to claim that the delivery 
thereof was not voidable as a préférence. The controversy, there- 
fore, as to this lumber is the same as that as to the lumber not de- 
livered and still in the stack at the time of the beginning of thèse pro- 
ceedings. It is as to the ownership thereof at the time of the delivery 
as, in the case of the other, it is as to the ownership thereof at the time 
the pétition in bankruptcy was filed. The matter of ownership of 
both dépends upon the same considérations. 

The plaintiff bases its claim to ownership of ail the lumber in con- 
troversy on three grounds. One is the written executory contract of 
sale on September 6, 1906, hereinbefore referred to. The form of 
that contract is a written offer or order addressed to the bankrupt 
accepted by it in writing. The second ground is a verbal agreement 
claimed to hâve been made by the parties on the same occasion when 
the executory contract of sale was entered into. The third ground 
is certain happenings in 1907, on two occasions in June in bankrupt's 
lumber yard, one in the last week in August in Cincinnati, and one 
on September 2d in bankrupt's lumber yard again. Thèse three posi- 
tions are hardly consistent with each other, though probably the first 
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and third are. Possibly thèse two should be treated as one, but, in 
order to détermine the value of the first by itself, I will deal with 
them separately. When I corne to deal with the third one, I will con- 
sider it in connection with the first,- as, indeed, it must necessarily 
be. I will take thèse positions up, and dispose of them in the order in 
which I hâve stated them. 

[1] 1. The contract of September 6, 1906, was, as stated, an exec- 
utory contract of sale by the bankrupt to the Gage Company. It was 
for the sale of certain lumber thereafter to be manufactured by it at 
certain priées. It did not concern lumber then in existence, but lum- 
ber thereafter to be produced by manufacture by the bankrupt at its 
sawmill at Clairfield then, but lately erected and put into opération. 
The lumber covered by it was poplar, oak, and ash of différent grades 
and sizes — i. e., thickness and widtlis — the priées varying according 
to the kinds and grades. The prices were "f. o. b. Clairfield, Ten- 
nessee"; i. e., the bankrupt was not only to produce the lumber, but 
it was to deliver it on board cars at Clairfield. Before it was deliv- 
ered, the bankrupt was to measure and to ascertain its price and to in- 
spect it according to the rules of the National Hardwood Association, 
to détermine whether it was, in fact, such lumber as was covered by 
the contract. By it the Gage Company was to advance the bankrupt 
$30,000 on account of the purchase price of the lumber in four months 
paper, $10,000 simultaneously with the exécution of the contract, $10,- 
000 October Ist, and $10,000 November Ist, which term of the con- 
tract was duly complied with by the Gage Company. The bankrupt 
on its part agreed "to hâve put on sticks during the month of Sep- 
tember at least $10,000 worth of lumber to apply on" the "contract, 
dUring the month of October at least $10,000 worth additional to apply 
on" the "contract" and "to hâve an additional $10,000 worth of lum- 
ber on sticks by December Ist making a total of $30,000 worth -of 
lumber which has been put on sticks to apply on" the "contract." 
This agreement on the part of the bankrupt seems to. hâve been the 
moving cause of the agreement on the part of the Gage Company to 
make the advance. In the writing the former was followed immedi- 
ately by the latter. The latter was introduced by the words "We here- 
by agrée," and the former by the words, "You agreeing at the same 
time." This advance was to be repaid, not by the purchase price of 
the whole of the lumber as it was thereafter delivered, but by the pur- 
chase price of one-half thereof only, the other one-half to be paid in 
cash. The wording of the writing on this matter is : 

"We hereby agrée to pay one-half cash on each Involce as rendered, the 
balance to apply on payment of notes given. The same shall continue in 
this manner nntll this sald advance has been paid in fuU." 

The contract covered more lumber than would in this way repay the 
advance; i. e., more than $60,000 worth of lumber at the contract 
prices, just how much I am unable to say, as the full contract is not 
before me, and, after so. providing, the contract continued : "After 
which your invoices will be paid in full." The contract said nothing 
as to when the lumber sold other than the $30,000 worth was to be 
sawed and put on sticks — i. e., stacked — nor anything as to when any 
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of it was to be delivered. I take it that the rest of the lumber was 
to be sawed and stacked within a reasonable time after the sawing 
and stacking of the $30,000 worth, that it was ail to be delivered as 
ordered by the Gage Company, and that it was to order same within 
a reasonable time after it became seasoned and ready for delivery if 
not as it became so ; the seasoning period being f rom 60 to 90 days 
after it was stacked. 

The bankrupt had at that time sawed and stacked some lumber, but 
evidently not much. In stacking that which it had theretofore sawed 
and that which it thereafter sawed, regard was had to its kind, grade, 
and thickness, and possibly also to its width and length. It was so 
stacked that, when an order was received for lumber, ail that had to be 
done was to go to the stack containing lumber of the spécifie description 
called for, and fiU the order without disturbing other lumber; i. e., 
lumber not of that spécifie description so as to get at it. Each stack 
was marked so as to show the grade and thickness of the lumber con- 
tained in it. 

The bankrupt had delivered to purchasers before the receiver took 
possession 153 car loads of lumber, 13 in the year 1906, and 140 in 
the year 1907. Of thèse it had delivered to the Gage Company on 
its contract of purchase 65 car loads, 5 in the year 1906 and 60 in 
the year 1907. It seems f rom the date of the delivery of the five car 
loads delivered to it in 1906 that none of it was lumber that had 
been sawed or stacked after the making of the contract of September 
6th, but came out of lumber previously sawed and stacked. If it was 
lumber that had thereafter been sawed and stacked, it was delivered 
before it was thoroughly seasoned. The 60 cars delivered in 1907 in- 
clude those delivered on or after August 30th, which are in contro- 
versy herein. The lumber as delivered by the bankrupt outside of 
that delivered on or after August 30th came to $21,085.60, and that 
so delivered to $3,500.47, making the total delivered come to $24,586.- 
07. As heretofore stated, the lumber in the yard at the time the re- 
ceiver took possession and which was afterwards surrendered to the 
trustée, and by him sold to the Gage Company, came to $24,915.16, 
of which that in dispute came to $7,485.16 at the priées fixed by the 
contract of September 6, 1906. The quantity so sold exceeded 1,000,- 
000 feet, and that in controversy was less than 200,000 feet. It was 
therefore the best lumber in the yard. It was ail the lumber that 
was there of the description called for by the contract of September 
6, 1906. Adding the purchase price of the same to that of the quan- 
tity that had been delivered makes a total of $32,071.23. Unless, then, 
the bankrupt had delivered to purchasers other than the Gage Com- 
pany lumber of the description covered by its contract, it had after 
the making thereof sawed and stacked but little, if any, lumber in 
excess of the $30,000 worth which it had agreed to saw and stack, 
thûugh it had not done so by December 1, 1906. The ground upon 
which the Gage Company daims that it was the owner of the lum- 
ber in controversy herein under and by virtue of the written contract 
of September 6, 1906, is that it was such lumber as was called for 
by the contract and had been sawed and stacked to apply to it. I 
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think that it is to be taken that it was so sawed and stacked, arid 
that quite flifcely it is largely, if not entirely, a part of the $30,000 
■^orth of lumber which it had agreed to saw and stack for that pur- 
pose by December Ist, but which it had not donc. In disposing of 
this feature of the case, I will take it that this is so, or, to put it 
most favorable to the Gage Company, I will treat it as if $30,000 
worth of lumber had been sawed and stacked to apply on its con- 
tract by December Ist, and that in controversy was a part thereof. In 
such a State of case would the claimant hâve become the owner there- 
of as soon as same was sawed and stacked? 

[2] The fundamental proposition in determining when the title to 
Personal property which is the subject-matter of a contract of sale 
passes from the seller to the buyer is that it dépends on the inten- 
tion of the parties. It passes when, and not until,. they intend it shall 
pass. Where, then, the intention on this subject is expressly stated 
in the contract, there is no difficulty in determining when the title 
passes. It is only where there is no express statement on the subject, 
as hère, that there is any difficulty. In ail such cases the question 
still is as to what the intention of the parties was, and the question 
as to when the title passes is settled in accordance with what that 
intention is taken to hâve been. There may be terms or expressions 
in the contract from which a reasonably fair inference as to what 
the intention was can be drawn. The intention so inferred is con- 
trolling. Or thèse, as well as express statements as to what the in- 
tention is, may be lacking, and it may be a pure matter of presumption 
as to what the intention was. Hère the intention so presumed is con- 
trolling. In every case, then, that can arise it is the intention of 
the parties stated, inferred, or presumed that governs. In the case 
in hand, the intention is not expressly stated. That much is certain. 
The only terms in the contract from which it is possible to say that 
the intention is inferable is that as to the advance, and that as to 
the sawing and stacking $30,000 worth of lumber by December Ist 
to apply on the contract. With that out of the way, the question of 
intention would be one of presumption solely. I think the orderly 
way in which to consider the question now in hand is to détermine, 
first, what the presumption as to the intention of the parties to the 
contract in question as to when the title to the lumber covered by it 
was to pass would be with those terms out of the way, and then to 
détermine their efïect. 

Différent situations may exist calling for détermination of the pre- 
sumption as to the intention of the parties as to when the title to 
Personal property, which is the subject-matter of a contract of sale 
between them, is to pass. It is not important to refer to any except 
such as bas the property still in the possession of the seller, and not 
yet delivered by him to the buyer. Cases of this sort may be divided 
into three classes : Those where the property is in existence and iden- 
tiiied in whole or in part; those where it is not identified in whole 
or in part and is not necessarily not in existence; and those where 
it is not in existence and is thereafter to be produced — either manu- 
factured or grown — ^by the seller. The rules as to the presumption 
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of intention are ordinarily laid down in connection with Cases of the 
first class. Hère several différent situations may exist. The prop- 
erty may be wholly identified, the tenus of the contract may ail Se 
definitely fixed, and nothing remain to be done but for the seller to 
deliver and the buyer to pay. The property may be wholly identified, 
the price may not be definitely fixed, but to be fixed by the seller by 
counting, weighing, or measuring before delivery. Such a situation 
as this may also hâve an added circumstance that the property before 
delivery is to be inspected to détermine whether it is really such as 
is called for by the contract, or possibly this circumstance alone may 
be the sole differentiating circumstance in the situation. Again, 
though the property may be wholly identified and price definitely fixed, 
yet the property may not be fit for delivery. Something has to be 
done by the seller to place it in a deliverable state. And, again, the 
property may not be wholly identified as being part of a mass of 
things, which may be of uniform or unequal quality, in the ohe in- 
stance calling for mère séparation and in the other for sélection as 
well as séparation. Now, I under stand the law to be that in such 
cases, except the first one, the presumption is that the title does not 
pass before the doing of the things that remain to be done, and in 
that case the presumption is that it passes before delivery upon the 
bargain being struck. In the second situation the presumption is that 
the title does not pass before the fixing of the price by counting, 
weighing, or measuring, even though there is to be no inspection ; the 
fact that there is tp be an inspection being an additional considération 
for the title not passing at the time the contract is made. This pre- 
sumption in thèse several instances I understand to be a conclusive 
presumption in the absence of any express statement as to intention 
or anything from which it can be inferred. There is some conflict in 
the authorities as to the presumption in the second situation above re- 
f erred to where there is to be no inspection ; i. e., where the property 
is wholly identified, and the only thing to be done is for the seller 
to fix the price by counting, weighing, or measuring before delivery, 
and in the fourth where the things in the mass are of uniform qual- 
ity, and nothing but mère séparation is called for, but the decided 
weight of authority is to the efïect stated. Such is the law as laid 
down by the Suprême Court of the United States and of Tennessee, 
the only two jurisdi étions concerned hère, as to the second situation, 
where both the fixing of the price by measurement and an inspection 
is called for before delivery. 

The second and third class of cases above referred to are alike, in 
that there is no identification of the property which is the subject- 
matter of the contract of sale at the time of the making thereof . In 
the third class, in the nature of things, as the property is thereafter 
to be produced, there is no such identification. Identification is im- 
possible until it is produced. It is to this class that our case belongs. 
In such cases it would seem that if, after the production of property 
of the character which is the subject-matter of the contract of sale, 
any of the things remains to be done, before the doing of which the 
presumption is that the title to property in existence at the time of 
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the contract does not pass, the presumption is that the title does not 
pass until the doing thereof. If the doing of such things is essential 
to the passage of title to property in existence at the time of the con- 
tract, a fortiori the doing thereof is essential to the passage of title to 
property not then in existence, but thereafter to be produced by the 
seller. Where the subject-matter of the contract of sale is property 
in existence and identified, the alternative is presented as to whether 
the title passes at the time of the contract or thereafter at some time 
in the future. Where the subject-matter of the contract of sale is 
property not then in existence, but thereafter to be produced by the 
seller, no such alternative is presented. The alternative is presented 
between the two times in the future — the time of production or the 
time of the doing of such thing. If the future time is, as against the 
présent time, taken to be the time of the passage of the title in the 
former case, certainly the same future time as against the earlier 
future time ought to be taken to be the time of the passage of the title 
in the latter case. 

The classification given above and the positions taken I hâve gath- 
ered from 1 Mechem on Sales, c. 1 to 5, inclusive, in book 2. I do 
not mean that the matter is stated there just as I bave stated it. I 
mean that my statement is based on what is there given. I am not 
sure that I hâve put it exactly right in ail instances, as I hâve not suf- 
ficiently reflected on it to be sure of the correctness of every state- 
ment I hâve made. The décisions bearing on the passage of title to 
Personal property which is the subject-matter of a contract of sale 
are so nuiherous as to forbid considération of them in détail, except 
in so far as they hâve been cited and relied on by counsel. Those dé- 
cisions will be referred to later. It must then be held that if the con- 
tract of September 6, 1906, contained nothing as to the Gage Com- 
pany making any advances, and as to the bankrupt sawing and stack- 
ing $30,000 worth of lumber by Etecember Ist to apply on the con- 
tract, the Gage Company did not acquire title to the lumber on hand 
at the time of the filing of the pétition in bankruptcy, and that it did 
not acquire title to that theretofore delivered to it before the doing 
of the things necessary to détermine its price, and that it was such 
lumber as was called for by the contract; i. e., before the measure- 
ment and inspection. 

What, then, is the effect o£ the terms of the contract as to making 
the advance and as to sawing and stacking $30,000 worth of lumber 
to apply on the contract? Do they rebut the presumption otherwise 
that the title was not to pass before the lumber was measured and 
inspected? Is it to be inferred therefrom that it was the intention of 
the parties that the title to the lumber sawed and stacked by the bank- 
rupt which was of the character called for by the contract, and which 
was sawed and stacked to apply on the contract, was to pass to the 
Gage Company before it was measured and inspected, and as soon 
as it was stacked? 

Take first the matter of the advance. That made it the créditer of 
the bankrupt. Its indebtedness, however, was not to be paid in money. 
It was to be paid in lumber, and in lumber which the bankrupt would 
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be aided în producing by the advance. This undoubtedly was a con- 
sidération calculated to awaken a désire on the part of the Gage Com- 
pany to a certain extent at least that the lumber so produced and so 
applicable should, as soon as it had been produced and stacked, be- 
come its property, so that no one else could interfère with its right 
to hâve it applied on its debt. Just how strong the désire would be 
would dépend somewhat on how it regarded the financial standing of 
the bankrupt to be. Possibly, as it was just beginning business, it 
might hâve been thought to be better than it would otherwise hâve 
been. But there was a counter considération calculated to awaken 
désire on its part that the lumber so produced and applicable should 
not become its property before delivery on board the cars, and that 
was its possible destruction by fire. The complète control and dis- 
position of things at the sawmill was in the hands of the bankrupt. 
One would hardly like to run the risk of such severe loss under such 
circumstances. Point is made of the fact that the bankrupt did not 
hâve the lumber in controversy insured. As it was looking after the 
lumber, it may hâve relied on its oversight to protect it from loss. 
It is much more significant that the Gage Company, who had to rely 
on others saving it from loss by preventing a fire or putting it out as 
soon as possible if it occurred, did not hâve it insured if it owned 
it after it was stacked. I think this considération sufRcient to coun- 
terbalance, if not to overthrow, the other. 

I find nowhere that it has been held that an advance payment on 
the purchase price of personal property, the subject-matter of a con- 
tract of sale, is sufïîcient in and of itself to affect the passage of title 
thereto. And it is to be noted hère that the advance was not to be 
repaid by the entire purchase price of the lumber as it was thereafter 
delivered, but only by one-half thereof. The other half of the pur- 
chase price was to be paid to the bankrupt in cash. If the Gage Com- 
pany was willing to forego this half of the purchase price, the pay- 
ment of which would much sooner reinstate it, is there any likelihood 
that it desired to acquire the ownership of the whole lumber in ad- 
vance of its delivery to it? 

Take, then, the matter as to sawing and stacking $30,000 worth of 
lumber by December Ist to apply on the contract. I fail to see in this 
anything but a désire to hasten the delivery of $30,000 worth of lum- 
ber. It is simply a provision that the bankrupt should hâve that much 
lumber ready for delivery on the contract by December Ist or as soon 
thereafter as same became seasoned. It covered only enough lumber 
to pay one-half of the advance on the contract. No provision what- 
ever was made as to sawing and stacking the other $30,000 worth of 
lumber whose delivery would be essential to pay back its advance in 
full. It is left just as the excess of the lumber covered by the con- 
tract over and above the $60,000 worth essential to reimburse it for 
its advance is left; i. e., without any provision whatever for its saw- 
ing and stacking. The only différence then between the first $30,000 
worth and the second $30,000 worth and the excess over $60,000 
worth is that the first $30,000 is to be sawed and stacked by Decem- 
ber Ist, 
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If the lumbër which was the subject-matter of the contract had been 
in thebankrupt's lumber yard at the time of the making of the con- 
tracta instead of having thereafter to be produced, and hence was in 
existence and identified under the rules above stated, the presumption 
would be that the title thereto was not to pass before it was measured 
and inspected. How, then, is it possible to say when it was not in 
existence and identified, but was thereafter to be produced, that it was 
to pass before the doing of those things simply because of a provision 
in the contract that $30,000 worth of lumber was to be produced and 
stacked to apply on the contract by December Ist? 

i therefore conclude that those terms hâve no effect on the ques- 
tion as to when the title was to pass ; i. e., they do not change mat- 
ters from what they would hâve been had not those terms been in the 
contract. Counsel for the Gage Company cite the following author- 
ities in support of its contention herein, to wit: McCarty v. Blev- 
ins, 13 Tenn. 195, 26 Am. Dec. 262; Potter v. Coward, 19 Tenn. 22; 
Goodrum v. Smith, 22 Tenn. 542 ; Shaddon v. Knott, 32 Tenn. 359, 
58 Am. Dec. 63; Rawls & Griffis v. Patterson, 60 Tenn. 373; Wil- 
liamson v. Steel, 71 Tenn. 527, 31 Am. Rep. 652; Barker v. Free- 
land, 91 Tenn. 112, 18 S. W, 60; Mayberry v. Lilly Mill Co., 112 
Tenn. 564, 85 S. W. 401 ; Williston on Sales, p. 309; Young v. Math- 
ews, L. R. 2 C. P. 127; Audenreid v. Randall, 3 Cliff. 99, Fed. 
Cas. No. 644; Southwestern F. & C. P. Co. v. Stanard, 44 ATo. 71, 
100 Am. Dec. 255 ; Martz v. Putnam, 117 Ind. 392, 20 N. E. 270; Rid- 
dle V. Varnum, 20 Pick. (Mass.) 280 ; McElwee v. Met. Lumber Co., 
69 Fed. 302, 16 C. C. A. 232; Kingsley v. Wliite, 57 Vt. 565; Barber 
V. Thomas, 66 Kan. 463, 71 Pac. 845; Trigg v. Bucyrus Co., 104 Va. 
79, 51 S. E. 174; Andrews v. Grimes, 148 N. C. 437, 62 S. E. 519. 

I am dépendent as to some of thèse cases on counsel's brief for the 
points involved and decided in them. I will consider the Tennessee 
cases together. The first four, to wit, McCarty v. Blevins, Potter v. 
Coward, Goodrum v. Smith, and Shaddon v. Knott, are alike, in that 
in each case the contract of sale covered spécifie personal property 
and fixed the purchase price. There was nothing to be done by the 
vendor but to deliver. It was held that the title passed before deliv- 
ery. In the McCarty v. Blevins Case the spécifie personal property 
which was the subject-matter of the contract, to wit, a coït, was not 
in existence, and it was held that the title passed when it came into 
existence. This is the only one of ail of them where the property 
was not in existence when the contract was made. In the Rawls & 
Griffis V. Patterson Case there had been a delivçry not to the vendee, 
but to his agent. It was held that the title passed on the delivery, 
though the property which was the subject-matter of the contract, to 
wit, two baies of cotton, was yet to be ginned, separated, and weighed. 
There is nothing decided in Williamson v. Steel that is of any consé- 
quence in this case. It is cited because of a dictum in the opinion, 
which is to the effect that in a sale of two baies of cotton out of a 
crop of cotton to be gathered, prepared for the market, and delivered 
a delivery is not essential to the passage of title. It will pass before 
delivery if the two baies hâve been selected and set apart for the 
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vendee by thre vendor. In the case of Barker v. Freeland the subject- 
matter of the contract was 40 acres of potatoes, and the vendor agreed 
to deliver them at the dépôt. It was held that title passed on the mak- 
ing of the contract, and not until delivery. The basis of the décision 
was the existence of circumstances, to wit, provisions in the contract, 
from which it was inferable that the title was to then pass. Judge 
Lurton refers to them in thèse words : 

"The circumstances of thls case to be observed In this connection are thèse. 
The fact that complainant bought a crop in the fleld; that he was to hâve 
hls own agent attend to the fllling and sewing of the sacks ; that he se- 
lected hls own vehlcles for containing the goods; and that in the fleld they 
were put into his own bags." 

The décision in Mayberry v. Lilly Mill Co. is not relied on as the 
point decided is not stated. A quotation from the opinion to the ef- 
fect that the intention of the parties "is always controlling" is ail in 
the case that is relied on. I fail to find anything in any of thèse Ten- 
nessee cases at ail against any position I hâve taken or supporting 
the Gage Company's position that before inspection and measurement 
title to the lumber in question passed to it. And in the quotation from 
the opinion in Mayberry v. Lilly Mill Company occurs thèse words: 

"Ordinarily when anything remains to be donc by the seller or purchas- 
er, as where delivery contracted for is not made or where the property sold 
Is not set apart from other property of like eharacter, or where measure- 
ment is necessary to ascertaln the purchase price, the contract is incomplète 
and executory and the title remains in the former." 

The opinion in the Tennessee case of Hardwick v. American Can 
Company, 113 Tenn. 657, 88 S. W. 797, cited by counsel for the trus- 
tée, States the matter as well as it is possible to put it. After noting 
that there are two classes of contracts in which the subject-matter 
thereof is existing personal property, to wit, a bargain and sale, where 
the title passes on the making of the contract and an executory agree- 
ment where it passes thereafter, and indicating what is a bargain and 
sale, the opinion proceeds : 

"Thls is a bargain and sale as dlstlnguished from an executory agree- 
ment. Ben], on Sales, 213. The latter contemplâtes that something is to be 
done to complète the sale, such as welghlng, seiecting, deliverlng, or other 
act, and Is converted into a bargain and sale by the appropriation in the 
mode agreed upon of spécifie goods to the contract. In elther case, as soon 
as the spécifie goods sold are ascertained, elther by the original contract 
or subséquent appropriation, the property vests ia the buyer without pay- 
ment, if no condition be annexed to the contract." 

In this case no lumber can be said to hâve been appropriated — I 
am now leaving out of considération the happenings relied on as con- 
stituting the third ground upon which the property in controversy is 
claimed — ^to the contract until inspected and measured. The stacking 
of the lumber upon a rough inspection of it as it came from the saw 
as of the eharacter called for by the contract and for the purpose of 
applying it thereon was not an appropriation thereof to the contract. 
It was not so appropriated, at least until, upon an inspection under the 
rules of the National Hardwood Association, it was found to be such 
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as was called for by the contract, and was measured to ascertain its 
price. This exhausts the Tennessee authorities. 

The quotation from Williston is simply to the effect that the title 
is presumed to pass when the contract is made if goods are identified, 
and nothing remains to be done other than delivery and payment, and 
though, where something else remains to be done, the presumption 
is that it does not then pass, this presumption may be overthrown by 
circumstances indicating an intention that it shall then pass. The 
case of Young v. Mathews will be considered under the third ground 
relied on by the Gage Company. There is nothing in the case of 
Audenreid v. Randall having any particular bearing on this case. It 
bas more to do with the validity of a sale against vendor's creditors. 
In a quotation from Southwestern Freight & Cotton Press Company 
V. Stanard it is stated that séparation is enough to pass the property, 
though weighing, measuring, or counting may afterwards be neces- 
sary to adjust or détermine the final amount of the price. I am not 
advised whether the Suprême Court of Missouri is one of the courts 
which dues not hold in atcordance with the majority of the courts that, 
where the price is to be fixed by weighing, measuring, or counting, 
the title is presumed not to pass until that is done. But the value of 
this quotation dépends on the word "séparation." If what the vendor 
has done is a real séparation of the goods sôld to vendee, I cannot see 
why the title should not pass, though the other thing remains to be 
done. But the placing the lumber in stacks as it cornes from the saw 
as lumber conforming to that called for in the contract and with the 
view of àpplying it theçeon was not a séparation of it to the contract 
in the sensé in which that word is used in the quotation. Until in- 
' spected according to said rules and determined to be such as the con- 
tract called for, it cannot be said to hâve been separated to the con- 
tract. 

In the case of Martz v. Putnam the quality and size of the timber 
was ascertained, it was piled on the vendor's premises subject to the 
vendee's order, and was to be paid for as piled. Invoices were sent 
from time to time to the buyer, and it was fully paid for when the 
controversy arose. There was no provision as to any inspection. The 
court said: 

"The rule that, If anythlng remains to be done, the property does not 
pass, applies to anything that is required to be done prior to the delivery of 
the property. In this case the property was dellvered by the piliug in stacks 
and from thenceforward it was held by the vendor subject to the order of 
the vendee." 

This case certainly has no bearing hère. In the case of Riddle v. 
Varnum, the lumber was delivered at the time of the making of the 
contract, and it expressly so stated. The measuring to ascertain the 
price, therefore, took place after the delivery. It is quoted by the 
Indiana court in Martz v. Putnam in support of the doctrine laid 
down in the above quotation from the opinion herein. The case we 
hâve hère is one where there had been no delivery. under the contract. 
It will be borne in mind ail along hère that I am not now considering 
the efïect of the happenings relied on as constituting the third ground 
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on which the lumber is claimed. The case of McElwee v. Metropol- 
itan Lumber Company, a décision of the Appellate Court of this cir- 
cuit, is much relied on. The case is like the one in hand, in that the 
subject-matter of the contract was property not then in existence, but 
was thereafter to be produced, and the property to be produced was 
lumber. In no other respect does it resemble the case in hand. There 
a lumber company in May, 1892, sold the entire product of its mill 
in Michigan during the season of 1892. The amount of lumber man- 
ufactured during each month was to be determined by inspectors on 
the first day of the succeeding month, and the purchaser was to give 
his 90-day notes in payment of same less f reight from the mill to Chi- 
cago. The controversy was in relation to lumber whose quality had 
been so determined and paid for. It was held that the title passed 
upon such détermination and payment notwithstanding the lumber 
company was to deliver the lumber at Chicago, and there was to be 
another and final inspection after delivery began. Judge Lurton said : 

"Though thls agreement was orlglnally executory being for the sale of lum- 
ber to be manufactured, yet when the product of a partlcular month was 
completed, and it had been Inspected and measured, there was a complète 
bargain and sale of the lumber thus désigna ted. That partlcular lumber 
became appropriated to the contract, and the vendee under the agreement 
was obligated to make his promissory note to the vendor for the priée pay- 
able 90 days after date. ïhe élément necessary to a complète sale was sup- 
plied by the appropriation of a partlcular lot of lumber to the contract. 
In the absence of a contrary intention, clearly expressed, by other parts of 
the contract, the right to the property and of possession would vest in the 
buyer upon the exécution ^f his promissory notes payable to the seller. 
The provision for a final Inspection at Bscanaba after the delivery had be- 
gun was merely for the correction of error before Anal settlement, and does 
not operate to defeat the presumption that title passed when the lumber 
was first inspected and accepted and conditional payment made." 

No such appropriation was called for in the contract involved hère. 
If the happenings relied on under the third ground amounted to an 
appropriation, it was an appropriation beyond any called for by the 
contract. The only appropriation called for by it was upon the in- 
spection and measurement provided therein which was the only inspec- 
tion. and measurement contemplated. If the question in that case had 
been as to whether lumber sawed and stacked was the property of the 
purchaser before the monthly and preliminary inspection and condi- 
tional payment, it would hâve presented pretty much the same ques- 
tion we hâve hère. The clear intimation of the case is that, under 
those circumstances, the property would not hâve been the property 
of the purchaser, but of the Lumber Company, the seller. 

I do not think J need go through the other cases relied on by 
one as I hâve those thus far considered. I hâve dealt with those 
mainly relied on. No one of the other cases cited décide anything in 
conflict with the position hère taken and are as readily distinguishable 
from the case we hâve hère as those which hâve been considered in 
détail. 

The necessities of this case do not require that I cite any spécifie 
authorities in support of the position I hâve taken. The whole sub- 
ject is covered by Mechem in his book on Sales, to which I hâve 
194 r.— 13 
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réferredi so thoroùghiy, that I need go no further. I may say, how- 
ever, that this case contains in the provision as to sawing and stack- 
ing $30,000 worth of lumber by December Ist to apply on the con- 
tract, a feature that I find in none other that has been cited by coun- 
sel, or that I hâve come across in my own investigation, and in so far 
it is possibly a novel case. But for the reasons heretofore given there 
is nothing in this feature calling for a disposition différent f rom what 
would hâve to be made did it not exist. 

[3] This brings me to the second ground relied on, and that is the 
alleged verbal agreement entered into at the time of the making of the 
contract. The claim is that at that time it was agreed by the parties 
that the lumber when sawed and stacked should become the property 
of the Gage Company subject only to measurement and shipment of 
same. That there was such an agreement is testified to by both the 
officers of the Gage Company and the bankrupt. It is, however, some- 
what strange that such a position was not asserted when the claim 
was first presented. It was not asserted until later by way of an 
amendment. It appears also from the same testimony that the Gage 
Company desired to hâve the lumber marked as it was sawed and 
stacked as its property, but that the bankrupt would not agrée to this. 
This has a tendency to négative the fact that any such verbal agree- 
ment was really made, and to show that it was merely talked about, 
and, upon the bankrupt's refusai to allow the lumber to be marked as 
the Gage Company's property, it was abandoned. This would ac- 
count for its not relying on any such verbjil agreement in the first 
instance ; its being relied on at ail being due to the stress of the case. 
But, however this may be, I am clearly of the opinion that the évi- 
dence is not admissible înasmuch as it contradicts the written con- 
tract. We hâve construed the written contract to mean that the title 
to the lumber was not to pass before it was inspected and measured. 
According to the verbal agreement, this was not so. It passed as soon 
as the lumber was sawed and stacked. Hère is a clear and unmis- 
takable contradiction of the written contract. Had the contract said 
in so many words that the title was not to pass before inspection and 
measurement, there could not be any possible question as to the .tes- 
timony as to the verbal agreement being inadmissible. But, though 
this is not expressed, it is implied. And paroi testimony is just as 
inadmissible to contradict an implied term of a written contract as an 
express term thereof. A good statement of the law to this effect *is 
cited by counsel for the trustée from Page on Contracts, § 1189. It is 
to this eflfect: 

"The rule that prior or contemporaneous negotlatlons cannot be used to 
contradict, add to, or otherwise vary a written contract applies not merely 
tô the letter of the written contract, but also to its légal effect." 

And an authority directly in point is cited by him, to wit, Van Win- 
kle & Co. v. Crowell, 146 U. S. 42, 13 Sup. Ct. 18, 36 L. Ed. 880. I 
need not look further for authority on this point. Counsel for the 
Gage Company cites and relies on Hines v. Wiillcox, 96 Tenu. 148, 
33 S. W. 914, 34 L. R. A. 824, 832, 54 Am. St. Rep. 823, and Quigley 
v. Shedd, 104 Tenn. 560, 58 S. W. 266, as conclusive of the question. 
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I do not think that either has application to the question before us. 
In the Hines v. Willcox case the written contract on its face was in- 
complète. It contained no undertaking on the part of the landlord. 
One of the recognized exceptions to the paroi évidence rule is that 
it is admissible to supply omissions in an incomplète contract. In the 
case of Quigley v. Shedd the paroi évidence was in accord with what 
the court construed the written contract to mean. It puzzles me to 
make out where there was any necessity for the paroi évidence in 
that case. The written agreement did not need any such support 
according to the construction put upon it by the court, and it was 
recognized that it was the court's function to construe the contract. 
I think, therefore, that the Gage Company's claim to the lumber in 
contest cannot be made out on the basis of the alleged verbal agree- 
ment. 

[4] There is nothing left, then, on which to base that claim except 
the happenings referred to. Thèse happenings did not consist in the 
mère sawing and stacking of lumber to apply on the contract. I hâve 
considered the value of such happenings in what I bave had to say 
as to the effect of the contract and the doing of the thing called for 
by it on the passage of the title. The happenings now to be consid- 
ered went beyond the mère sawing and stacking of the lumber to ap- 
ply on the contract. It is claimed they amounted to a setting apart 
and an appropriation of the lumber to the contract. Of course, if so, 
many of the cases cited and relied on by counsel for the Gage Com- 
pany support the contention that the title passed on such setting aside 
and appropriation. But they difïer from what we bave hère, in that 
there the setting aside or appropriation was made by the contract 
itself, whereas hère the setting aside and appropriation claimed is by 
virtue of something that transpired subséquent to the making of the 
contract. The only setting aside or appropriation which the contract 
of September 6, 1906, made was upon inspection and measurement. 
It did not make the sawing and stacking to apply on the contract a 
setting aside or appropriation. If, then, there was an earlier setting 
aside and appropriation than upon inspection and measurement, it 
must bave been because of something that transpired after the mak- 
ing of the contract. Such the happenings relied on are claimed to 
bave been. Did, then, those happenings amount to an earlier setting 
aside and appropriation of the lumber to the contract than was con- 
templated by the contract; i. e., before inspection and measurement 
and after the lumber had been sawed and stacked to apply on the, con- 
tract? To answer this we must know just what those happenings 
were. As heretofore stated, they took place at the lumber yard on 
two occasions in June, and on the 2d of September, and on one occa- 
sion at Cincinnati the last week of August. Ail of them had a com- 
mon élément, to wit, an order or direction to deliver lumber that had 
been sawed and stacked to apply on the contract. Those that occurred 
in the yard had in addition a survey of the lumber sawed and stacked 
that was applicable on the contract and an estimate of the amount 
thereof, Really the order and direction was not to deliver lumber 
that had been sawed and stacked to apply on the contract. It was to 
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deliver lumber of the character called for by the contract with the 
expectation of course that the lumber to meet the order and direc- 
tions was to come from that which had been sawed and stacked. This 
was ail that took place even on September 2d, when orders and di- 
rections were given sufficient to cover ail the lumber in the yard that 
had been so sawed and stacked. It is to be noted in this connection 
that what took place on September 2d, no matter what its character 
may hâve been, can be of no avail to the Gage Company because a 
vesting at that time of the title to the lumber then in the yard was 
clearly a préférence, as it then knew of the insolvency of the bank- 
rupt. Such then was the character of the happenings relied on. It 
must be held that they did not amount to a setting aside and appro- 
priation at that time of any lumber to the Gage Company. The or- 
ders and directions given were nothing more than it was contemplated 
by the contract would be given in the course of its performance. Not- 
withstanding them, the lumber was still to be inspected and measured 
as the contract provided. It is true that Palmer, one of the directors 
and mana;gers of the Gage Company, who represented it on each of 
thèse occasions, testified that the lumber was set aside for the Gage 
Company. But that was merely his opinion as to the efïect of what 
took place. When asked to tell what took place his answer was as 
for instance on the first occasion in June as f ollows, to wit : 

"We went over the propostion very carefuUy, and went through the yard 
and took an estlmate of the stock, the stufl that was put up for us, and 
gave an order for the shipment of some of it. Instructions had already 
been given to forward the lumber. We took an estlmate of the whole yard." 

This coïncides with Jacobs' testimony as to what took place. I am 
not bound by Palmer's opinion. I must form my own and it accords 
with that of Jacobs that on none of thèse occasions was any lumber 
set aside or appropriated in the légal sensé of those words to the con- 
tract. 

In the case of Young v. Matthews cited and relied on by counsel 
for the Gage Company and which I passed for considération until 
now, where it was held that the title to certain clumps of unfinished 
bricks had passed, though the seller was still to furnish them, it ap- 
peared that the object of the buyer as the seller knew was to obtain 
an immédiate security, and with this in mind the buyer's agent said 
to the seller, "Are ail thèse appropriated to my principal?" and the 
seller replied, "Yes." There was no such object hère, as the Gage 
Company was not then suspicions as to bankrupt's financial condition. 
And no such thing was said hère as was said there either in so many 
words or in effect. Ail that we hâve is the opinion of Palmer that 
as a resuit of what he says took place the lumber as it stood was set 
aside and appropriated to the contract. 

I therefore conclude that the Gage Company has not established 
ownership on this ground. But thèse were not ail the happenings that 
can be said to hâve any bearing on the question of ownership. There 
were certain other happenings which bear heavily against the Gage 
Company's claim of ownership of the lumber in controversy on either 
one of the grounds relied on. They took place on Sunday morning, 
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September Ist, in Judge Beckner's library in Winchester, in the lum- 
ber yard on September 2d, on the train from Knoxville to Clairfield 
on September 9th, and in the lumber yard the same day after the ar- 
rivai of the train. They cover the action of Palmer, the Gage Com- 
pany's représentative. On the first occasion there was a meeting of the 
officers of the bankrupt, and Palmer was then présent. It was then 
known that the afïairs of the bankrupt had been wrecked. The only 
claim that Palmer asserted was an indebtedness of $20,000. He as- 
serted no claim to any lumber. According to Mrs. Anderson, he said 
but little. He would shake his head, and say he was wiped out. In 
the lumber yard September 2d, the next day, he told the bankrupt's 
superintendent, Jacobs, that the bankrupt was in bad shape financially, 
and would go into a receiver's hands if some one did not come to the 
rescue soon, and that his company was a large creditor. He did not 
claim that the company owned any lumber in the yard, but, after hav- 
ing taken an invoice of ail the lumber applicable on its contract, gave 
orders for enough lumber to cover it. He wanted Jacobs to ship ail 
he possibly could, and gave him to understand that the more lumber 
they received the better shape they would be left in. The giving of 
thèse orders was simply to beat the receiver whose appointment was 
felt to be imminent and certain. The state receiver, Bartlett, after his 
appointment, went from Knoxville to Clairfield on the morning of 
September 9th. Palmer was aboard the same train, and Bartlett had 
a long talk with him. They talked about the bankrupt's affairs and 
the Gage Company's claim. The sole claim he asserted on behalf of 
it was an ordinary creditor. He asserted no claim to any lumber, 
The matter was discussed why the Gage Company had made such a 
large advance without any security. He stated that it had considered 
the matter of obtaining a mortgage or acquiring a lot on which to pile 
the lumber on, but for certain reasons given neither plan was adopted, 
and it was without security. Then in the yard after the train arrived 
at Clairfield, and before Bartlett as receiver had taken possession, 
Palmer ascertained that on one of his company's orders a car had 
been partially loaded, sufficiently so that the railroad would transport 
it, and, without waiting to hâve it fully loaded, got the inspector to 
let it be shipped, saying that the receiver would be up there in the 
afternoon, and this would stop the proceedings. 

In view of ail thèse happenings, it is impossible to think that Palmer 
at any time prior to then had any idea of claiming on behalf of the 
Gage Company that it owned any of the lumber in the bankrupt's yard. 

For thèse reasons, I am constrained to hold that the trustée is 
entitled to a judgment for ail the lumber in contest, and it will be so 
entered. 
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GOLbPIELP CONSOL. MINES 00. et al. Y. RICHAEDSON et aL 

(Circuit Court, D. Nevada. February 1, 1911.) 

ko. 1,104. 

ilNJUNCTiON (§ 103*)— Bquitabli: Relief— Bestbaininq Cbiminal Offense 

— Recbivinq Stolen Obes. 

WHere défendants, who prétended to be assayers In a minlng district, 
had purchased large quantitlés' of ore which had been taken from com- 
plalnants' mines tlirough Innumérable tliefts committed by tlieir em- 
ployés with such secret and cunning as to outwlt ail watching and pré- 
caution, complainants had no adéquate remedy at law, and were entitled 
to malntain a suit In équité to restrain défendants from continuing to 
purchase ore so stolen, notwlthstandlng sucli purchase constltuted a 
crime. 

[Ed. Note.— For other cases, see Injunction, Cent. Dlg. §§ 176, 177; 
Dec. Dlg. § 103.»] 

2. Injunction (§ 114*) — Parties- Joindee. 

Where complainants, who were owners of mines lu severalty In a cer- 
tain district, had long suffered from petty thefts of ore by their em- 
ployés who had sold the same to défendants, who pretended to be as- 
sayers In the district, and a suit to restrain défendants' further pur- 
chase of ores, under such cireumstances, involved the same question as 
agalnst ail the défendants, complainants were ail entitled to join in a 
single complaint agalnst ail the défendants so charged, though there was 
no concert of action among the défendants In their varions purchases, 
each acting separately for hls own beneflt 

[Ed. Note.— For other cases, isee Injunction, Cent. Dlg. §§ 202-220; 
Dec. Dlg. § 114.*] 

In Equity. Suit by the Goldfield Consolidated Mines Company and 
others to restrain George Richardson and others from purchasing gold 
ore stolen from complainants' mines. On application for restraining 
order pendante lite. Granted. 

W. H. Bryant, for complainants. 
Robert L. Hubbard, for respondents. 

FARRINGTON, District Judge. It appears from the bill that 
each complainant owns, valuable gold mines in Goldfield Mining Dis- 
trict, Esmeralda county, Nev. Thèse mines join, and form one con- 
tinuons tract of about 473 acres. Running through this land are a 
number of veins rich in ores, valued at from 50 cents to several dol- 
lars per pound. This ore is of a "peculiar nature, and readily dis- 
tinguishable from ail other ores" found in the district or elsewhere in 
Nevada; the distinguishing characteristics are alleged to be well 
known to each défendant. Each complainant has a large number of 
employés engaged in workirtg thèse properties. In spite of every pré- 
caution some of thèse employés from time to time steal ore in varying 
quantities, usually small, and carry it out of the mines when they quit 
work. It is further alleged- that "the respondents are engaged in the 
pretended business of operating assay offices in the town of Gold- 
field, but, as a matter of fact, they do not operate assay offices, but 
mère fences, where the employés of the complainants sell and dispose 
of the ore stolen from employers; that prior to the bringing of this 
suit several million dollars' worth .of ore had been stolen in this way 

•For other cases see same topic & S numeek in Dec. & Am. Digs. 1907 to date, & RepT Indexe» 
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from the complaitiants ; that said thefts, at one time, were carried 
on much more extensively than at présent, but that during the year 
1909, notwithstanding ail the précautions plaintiffs could adopt, their 
employés hâve taken not less than $160,000 worth of ore, and sold 
and disposed of the same to the respondents ; that the complainants 
are the producers of ail the high grade ore produced in the Goldfield 
district, and ail high grade ore bought by the respondents has been 
stolen from one or the other of the complainants, which fact is well 
known to said respondents ; that the sums taken by each employé and 
sold are small in amount, and it is difficult, if not impossible, to detect 
them in the taking or the sale to the respondents; that the expense 
of bringing a multitude of suits for each individual offense would be 
far beyond any recovery that might be had; that the respondents 
threaten to continue in their business and will continue to purchase 
ore from employés of the plaintiffs; that there is no other remedy 
save and except a bill in equity to enjoin the respondents from car- 
rying on their pretended business of assaying, and to enjoin them from 
purchasing any ores stolen from the complainants' property." 

Pending the hearing of complainants' application for an injunction 
pendente lite, it was ordered that défendants should not purchase any 
ore without first notifying complainants, or some one of them, thus 
affording an opportunity to examine and inspect the ore offered. In 
due time ail the respondents except W. F. Lautzenheiser, H. T, Laut- 
zenheiser, and E. R. Wick appeared and demurred to the bill. Want 
of equity and misjoinder of parties, both plaintiff and défendant, are 
the objections urged in each demurrer. 

In support of the application for an interlocutory injunction, testi- 
mony was offered to show that for two years prior to the suit prac- 
tically ail ore mined and produced in Goldfield district came from 
properties owned by complainants. The only other producing mine 
in the district was the Daisy from which the shipments were small, 
and, as a rule, low grade. Inconsiderable quantities of ore had also 
been taken from the Black Butte, Belmont, Gold Bar, and Great Bend. 
Ores mined by complainants, save occasional lots shipped to smelters, 
are treated in mills at Goldfield operated by copiplainants themselves. 
Large quantities of ore were stolen from the complainant companies 
by their employés. The thefts were fréquent, but the amount taken 
in each case was usually small. This practice .has continued, despite 
ail efforts to check it. Prior to this suit, and in the year 1909, the 
several respondents shipped out of Goldfield through différent agen- 
cies, in the neighborhood of $100,000 worth of buUion as follows, to 
wit: 

George Rlcliardson, between January 9th and November 2d, In- 
clusive $67,849 48 

M. J. Smith, between January llth and September 23d, Inclusive.. 8,476 64 

Jobn Pankey, between January 23d and July 8th, inclusive 1,313 69 

Daniel Lane, between June 2d and September 7th, inclusive 6,241 38 

Carlton Aguilar, between June lltb and September 23d, inclusive 3,849 29 
Alfred Held and A. M. Schwalbach, between January 16th and 

October llth, inclusive 12,740 78 

Charles Robb, George Rumsey, and Joseph Gruebecker, between 
January 5th and October Ist, inclusive 6,736 44 
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The respondents admit purchasing ore, but each, except Mr. Smith 
and Mr. Held, déclares that he never purchased any ore which he 
knew had been stolen. Mr. Smith states positively that he never 
bought any stolen ore, and so does Mr. Held, but elsewhere in the 
afSdavit of each is the statement that he never knowingly bought 
stolen ore. 

Much testimony has been offered tending to show that complain- 
ants' ores hâve a characteristic appearance by which they may Be 
readily distinguished. This respondents deny. They testify that 
complainants' ores can only be distinguished from other ores by mi- 
croscopical examination or chemical analysis. Each respondent also 
testifies that he has conducted a legitimate business, openly and with- 
put secrecy; that he had fully complied with the Nevada statute of 
March 29, 1907, which requires a record to be kept of ail ore pur- 
chased; and also that none of complainants hâve ever attempted to 
examine such record. Each défendant déclares that he has no secret 
understanding or agreement with either or any of his codefendants 
in relation to the purchase or shipment of bullion. I conclude from 
the testimony that a large part of the bullion disposed of by respond- 
ents in 1909 was-obtained from ores taken out of complainants' mines. 
No ore during that time was purchased by ejther or any of them from 
complainant companies, or from the Daisy Mining Company, or from 
any authorized agent of any of said companies. 

The évidence convinces me that complainants' ores were stolen ; that 
défendants purchased ore which could hâve come from no other 
source than complainants' mines, and through the hands of dishonest 
employés ; and, while it may be necessary to submit Goldfield ores to 
a chemical analysis or microscopical examination to détermine their 
source with absolute certainty, still complainants' ores hâve an in- 
dividuality sufficient to put an experienced dealer in ores of that dis- 
trict on his guard. 

[ 1 ] It is not clear that any défendant purchased any particular lot 
of ore knowing positively at the time that it had been stolen, nor is it 
likely that any one of respondents actually witnessed such a theft. 
Possibly accurate, positive knowledge was avoided when the circum- 
stances were such as lo arouse suspicion. However, after consider- 
ing and reconsidering ail the testimony, I am forced to the conclusion 
that défendants could not hâve acquired ail of complainants' ores 
which came into their possession innocently. The facts certainly 
justified the issuance of the temporary restraining order, and fully 
warrant its côntinuance pending the suit, unless the demurrers are 
well founded. Every person who, for his own gain, receives or pur- 
chases ore, knowing it to hâve been obtained by embezzlement or lar- 
ceny, is, under the Nevada statute, guilty of a crime. Upon convic- 
tion he may be imprisoned for a term not exceeding iive years, or by 
à fine not exceeding $1,000, or by both such fine and imprisonment. 
He cannot, however, be confined in the state prison unless the value 
oî the property stolen is $50 or more; if the value is less than $50, 
he will be punished as provided in cases of petit larceny. This fact 
does not prevent complainants whose ores hâve been lost through 
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innumerable petty thefts committed by their employés, with secrecy 
and cunning sufficient to outwit ail watchfulness and précaution, from 
invoking the aid of a court of equity to suppress the business of pur- 
chasing such stolen ores. True, a court of equity is in no sensé a 
court of criminal jurisdiction ; but, nevertheless, such a court bas the 
undoubted right to interfère by injunction where property rights are 
threatened with irréparable injury, for which there is no adéquate 
redress in a court of law. In such cases the only function of equity 
is the protection of property; it does not interfère with the enforce- 
ment of the criminal law. Criminal prosecution is not designed to 
redress private wrongs ; it cannot restore to complainants any équiva- 
lent for the lost ores. A familiar application of this principle is seen 
when the powers of such a court are exerted to prevent acts of crim- 
inal violence in the course of labor troubles. The injunction is issued, 
not because the acts are criminal, but because they are destructive of 
property rights. In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L. 
Ed. 1092; High on Injunction, § 1415h; Fetter on Equity, p. 9; 
Nashville, etc., Ry. Co. v. McConnell (C. C.) 82 Fed. 65, 87; People 
V. Tool et al., 35 Colo. 225, 86 Pac. 224, 229^ 231, 6 h. R. A. (N. S.) 
822, 117 Am. St. Rep. 198; Hamilton Brown Shoe Co. v. Saxey, 131 
Mo. 212, 32 S. W. 1106, 52 Am. St. Rep. 622, 626. 

Some four years ago the Goldfield Mohawk Mining Company filed 
a bill in this court in which it was stated that the défendants had in 
their employ a large force of miners engaged in the extraction of ores 
from property in Goldfield leased by the complainant to the défend- 
ants ; that the miners were stealing ore ; and that défendants had not 
and would not take proper précautions to prevent the practice. Judge 
Morrow promptly enjoined the défendants, and their servants, agents, 
employés and workmen, from removing any ore clandestinely. from 
the mines, and authorized complainant to send watchers into the mines 
to see that the order was obeyed. It is unnecessary to multiply au- 
thorities in support of this proposition. A court of equity has the 
power in a proper case to enjoin acts which are destructive of prop- 
erty rights, even though the acts in themselves are criminal. And 
the perpetrator cannot be heard to say when he is indicted therefor 
that he has already been punished for disobeying the injunction pro- 
hibiting the act. The power of a court of equity begins where the 
jurisdiction of the courts of law ends. Where the latter can aflford 
adéquate relief, the former will not interfère. 

It is urged that, on the allégations of the bill, complainants are en- 
titled to no équitable relief, because légal remédies are adéquate ; that 
is, they are fitted and adapted to the end in view. If each miner who 
steals ore were known, and his thievish propensities clearly and plain- 
ly established, ail could be discharged, and the trouble thus ended. 
But it is shown that thèse thefts are numerous and difficult of dé- 
tection; that each theft is small in amount and carefully concealed. 
Complainants cannot well discharge ail their employés — the innocent 
and the guilty together. Obviously, much time would be consumed, 
many thefts successfully perpetrated, and large quantities of ore stol- 
en before those who steal could be detected. High-grading is a very 
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Gommon practice in every, mining camp where ores are tîçh. Fur- 
thermore, new men who replace those discharged may not ail be hon- 
est. If this remedy alone were resorted to, complainants' losses would 
inevitably be large and irréparable. The same would be true if com- 
plainants sought to recover from their dishonest employés thé stolen 
ore, or its value, in actions at law. It is obvious in such event there 
would be innumerable suits, inability to procure testimony, judgments 
against insolvent persons, and other difficulties too numerous to men- 
tion. 

The défendants hère did not steal the ore. They simply provided 
a market for stolen ore. But the mère présence of such places 
where stolen ore can be disposed of is an incentive to larceny, and pro 
tanto a menace to complainants' rights. Purchasing the stolen ore is 
as clearly and distinctly a wrong as the original theft. Notwithstand- 
ing it is purchased by a so-called assay office, ore is still the property 
of the owner from whom it was stolen, and he may recover it, or its 
value, in an action at law. But if this course were pursued and an 
action at law had for each wrong, the resuit would be a multitude of 
suits, involving expenses probably in excess of the value of the re- 
coveries, as well as many unsurmountable difficulties in procuring 
testimony. Clearly the légal remédies are inadéquate, and in no just 
sensé can they afïord the relief to which complainants are entitled. 

"Indeed, as bas been, in substance, sald In other cases, the very faet that 
a rlght bas been violated, and that tbls violation is constantly going on, 
and that a court of law eannot, in damages, compensate the injury or stop 
the wrong, furnishes thé best possible reason for interférence by court of 
equity, and the fact that an actual injury resulting from the violation of a 
right is small, and the interest to be aflfected by an injunction large, is not 
to weigh against the interposition of préventive power in equity, when it is 
elear that on one band a right is violated, and on the other a wrong com- 
mltted." Nasbville, etc., Ry. Co. v. McConnell (0. C.) 82 Fed. 65, 70. 

In Parker v. Woolen Ce, 2 Black, 551, 17 L. Ed. 333, it is said that 

equity will — 

"give Its aid to prevent oppressive and interminable litigatlon, or a multipllc- 
Ity of suits, or where the injury Is of such a nature that it eannot be ade- 
(juately compensated by damages at law, or is such as, from its continuance 
or permanent mlschlef, must occasion a constantly recurring grievance which 
eannot be prevented otherwise tlian by an injunction." 

In Board of Trade v. Christie & Company, 198 U. S. 236, 25 Sup. 
Ct. 637, 49 L. Ed. 1031, it appeared that the Chicago Board of Trade 
as a portion of its business regularly collected and distributed to cer- 
tain patrons quotations of priées oiïered and accepted on its exchange. 
Thèse quotations the défendant, in some undisclosed, but necessarily 
wrongful way, had obtained, and was engaged in publishing. The 
Suprême Court held that thèse quotations were property, and that the 
Board of Trade was entitled to an injunction restraining the défend- 
ant from using or distributing them. 

In the case of Mills v. New Orléans Seed Company, 65 Miss. 391, 
4 South. 298, 7 Am. St. Rep. 671, the parties were rivais in the busi- 
ness of buying, collecting, and crushing cotton seed. It was plain- 
tiff's custom to distribute his sacks at railroad stations and river land- 



GOLDFIELD CONSOL. MINES CO. V. RICHARDSON 203 

ings, where they could be found and filled by his patrons. The de- 
fendant was in the habit of taking thèse sacks and using them in its 
own business. Many were thus lost or destroyed. Plaintiff asked a 
perpétuai injunction restraining défendant from further use of the 
sacks; that défendant be compeljed to account for and deliver up ail 
of complainants' sacks in its possession; to pay for ail injury to said 
sacks; and also to pay over ail profit derived from their use. On 
appeal from an order overruling the demurrer to this pétition, the 
Suprême Court said : 

"The separate remedy at law for each of such trespasses would not be 
adéquate to relieve the injured party from the expense, vexation, and op- 
pression of numerous sults against the same wrongdoing in regard to the 
same subject-matter. The ends of justice require in such case that the whole 
wrong shall be arrested and concluded by a single proceeding. And such 
relief eciiiity affords and thereby fulfllls Its proper mission of supplying the 
deflciencies of légal remédies." 

In the so-called ticket scalping cases, the courts hâve repeatedly ap- 
plied the rule which is illustrated in the above cases. For instance, 
in Bitterman v. Louisville & Nashville R. Co., 207 U. S. 205, 28 Sup. 
Ct. 91, 52 L. Ed. 171, the Circuit Court of the United States for the 
Eastern district of Louisiana, had entered a decree perpetually enjoin- 
ing Bitterman and certain other brokers who were engaged in the 
business of ticket scalping in* the city of New Orléans, from dealing 
in nontransferable round trip tickets issued at reduced rates for pas- 
sage over complainant's lines. It was charged in the bill that défend- 
ants were engaged in buying such tickets from persons who had no 
right to sell or transfer them, and in selling such tickets to persons 
who had no right to travel over complainant's line§ at reduced rates; 
and that the purchaser by tendering them, perpetrated a fraud upon 
the railroad company, put it to large outlays, and injured its legitimate 
business. The Court of Appeals (144 Fed. 34, 45, 75 C. C. A. 192, 
203), after declaring défendants' business to be illegitimate and con- 
trary to equity and good morals, said : 

"The remedy at law Is plainly inadéquate, because not only involvlng a 
multiplieity of suits, but because of the diffieulty of detecting each offense 
and of ascertaining pecuniary équivalents for the Injury done to complain- 
ant's business and for the ineonveniences, annoyances, extra expense, out- 
lays, and rlsks involved in the matter. The case therefore shows an action- 
able wrong of a récurrent and continuing nature, and, to prevent the same, 
the complainant Is entitled to an injunction. We thlnk, further, that on the 
case made in the bill, the Injunction should be permanent, and we do not 
perceive the necessity or propriety of .drivlng the complainant to flle a bill 
for a spécial Injunction on every occasion which It flnds necessary in the 
eonduet of its business to issue nontransferable tickets at reduced rates. A 
court of equity having jurisdictlon of the parties and subject-matter should, 
in its final decree, adminlster full relief." 

The décision of the lower court was subsequently affirmed in the 
Suprême Court of the United States, where it was held that the char- 
acter of the tickets, the number of persons to whom they were issued ; 
the dealings of the défendants therein ; their purpose to continue such 
dealings; the risk to resuit from enforcing the forfeiture provisions 
in the ticket; and the multiplieity of suits necessarily to be engen- 
dered, if redress is sought at law — established the inadequacy of the 
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légal remedy, atid the nCcessity for the intervention of a court of 
equity. To the same effect see: Nashville, etc., Ry. Co. v. McCon- 
nell (C. C.) 82 Fed. 65; 111. Cent. R. Co. v. Caffrey (C. C.) 128 Fed. 
770; Louisville N. R. Co. v. Bitterman (C. C.) 128 Fed. 176; Schu- 
bach V. McDonald, 179 Mo. 163, 78 S. W. 1020, 65 L. R. A. 136, 101 
Am. St. Rep. 452; Sperry & Hutchinson Co. v. Mechanics' Clothing 
Co. (C. C.) 128 Fed. 800; Id. (C. C.) 135 Fed. 833; Blondell v. 
Consolidated Cas Co., 89 Md. 732, 43 Atl. 817, 46 L. R. A. 187. 

If there is a misjoinder of parties plaintiff and défendant, the éq- 
uitable relief sought in this proceeding cannot be obtained in less than 
20 suits. Bills must be filed by each complainant against each défend- 
ant; each suit wiU involve the same question, présent substantially 
the same issues, and demand the same injunctive relief. The con- 
venience of court and litigants demanda that this controversy shall 
be determined in one suit, if one decree can be made which will do 
entire justice to ail parties, without jeopardizing any substantial rights. 

"Each case," eays Mr. Justice Peckham In Haie v. Allinson, 188 U. S. 56, 
23 Sup. et. 244, 47 L. Ed. 380, "If not brought directly withln the principle 
of some precedlng case, must, as we think, be declded upon its own merits 
and upon a survey of the real and substantial convenience of ail parties, the 
adequacy of the légal remedy, the situations of the différent parties, the 
points to be contested and the resuit which would follow if jurisdictlon 
should be assumed or denied; thèse various matters being faetors to be taken 
Into considération upon the question of équitable jurisdictlon on this ground, 
and whether within reasonable and fair grounds the suit is calculated to be 
in truth one which will practieally prevent a multipllclty of lltigation, and 
will be an actual convenience to ail parties, and will not unreasonably over- 
look or obstruct the material interests of any." 

In each of the next-cited cases, on pétition of a single complainant, 
a number of ticket brokers were enjoined from dealing in nontrans- 
ferable railroad tickets. Each défendant was engaged in procuring 
such tickets from persons wlio, under their contract with the railroad 
Company, had no right to sell ; and in procuring other persons to pur- 
chase such tickets, and falsely personate the original purchaser, and 
thus obtain transportation at less than ordinary rates. 

[2] There was no connection between the défendants, or privity be- 
tween them and the complainant. It was simply an independent busi- 
ness, carried on by each défendant, like the business conducted by 
every other défendant. The injurious acts were of the same char- 
acter; the effect of each upon complainant's rights was identical. 
The same relief was asked against each défendant. Although de- 
fendants were severally liable, it was held that the bill was not multi- 
farious, because the joinder would avoid a multiplicity of suits, and 
because ail the défendants were engaged in the same business, and 
had a common ground of défense in law and in fact against- the re- 
lief demanded. Illinois Cent. R. Co. v. Caffrey et al. (C. C.) 128 Fed. 
770; Pennsylvania Co. v. Bay et al. (C. C.) 150 Fed. 770; Louisville 
& N. R. Co. y. Bitterman, 144 Fed. 34, 75 C. C. A. 192 ; Id., 207 U. 
S. 205, 28 Sup. et. 91, 52 h. Ed. 171. 

In volume 1 of Pomeroy's Eq. Jurisp., at section 269, the rule is 
thus stated : , : 
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"The Jurlsdiction, based Tipon the prévention of a multiplicity of sults, bas 
long been extended to other cases of the third and fourth classes, whlch are 
not technically 'bills of peace,' but 'are analogous to' or 'wlthin tbe prlncl- 
pie of such blUs. Under the greatest dlversity of circumstances, and the 
greatest varlety of clalms arising from unauthorlzed public acts, private 
tortious acts, invasion of property rights, violation of contract obligations, 
and notwithstanding the positive déniais by some American courts, the weight 
of authority is simply overwhelming that the jurisdiction may and should 
be exercised, either on behalf of a numerous body of separate claimants 
against a single party, or on behalf of a single party against such a numerous 
body, although there is no 'common title,' nor 'community of right' or of 
'interest in the subject-matter,' among thèse individuals, but vchere there is 
and because there is merely a community of interest among them in the ques- 
tion of law and fact involved in the gênerai eontroversy, or in the kind and 
form of relief demanded and obtained by or against each individual member 
of the numerous body. In a majority of the declded cases, this community 
of interests in the question at issue and in the kind of relief sought has orlgl- 
nated from the fact that the separate elaims of ail the individuals compos- 
ing the body arose by means of the same unauthorlzed, unlawful, or illégal 
aet or proeeeding. Even this external feature of unlty, hovyever, has not 
always exlsted, and is not deemed essential. Courts of the highest standing 
and ability hâve repeatedly Interfered and exercised this jurisdiction, where 
the individual elaims were not only legally separate. but were separate in 
time. and each arose from an entirely separate and distinct transaction, simply 
because there was a community of interest among ail the claimants in the 
question at issue and in the remedy. The same overwhelming weight of au- 
thority effectually disposes of the rule laid down by some judges as a test, 
that equity wilj never exercise its jurlsdiction to prevent a multiplicity of 
suits, unless the plalntifC, or each of the plaintiflfs, is hlmself the person, who 
would necessarily, and contrary to his own will, be exposed to numerous 
actions or vexations litigatlon. This position is opposed to the whole course 
of décision in suits of the third and fourth classes from the earliest period 
down to the présent time. While the foregoing conclusions are supported by 
the great weight of judiclal authority, they are, in my opinion, no less clear- 
ly sustained by principle." 

In Illinois Cent. R. R. Co. v. Caffrey, supra, Judge Thayer con- 
cludes a carefully written opinion with thèse words: 

"It may be conceded that persons ought not to be called upon to make a 
défense to actions against third parties, when the cause of action is one with 
which they hâve no concern, and where they are in the attitude of idle spee- 
tators of the eontroversy ; but where the cause of action is one in which they 
bave an immédiate Interest, because a like cause of action exists against 
themselves, to which they make the same défense as others will make, and 
by joining them with others the convenience of everybody, includlng the 
court, is subserved, and the rights of every one may be saf eguarded and 
valiiahle time saved, no reason Is perceived why they may not be joined, 
there being no hard and fast rule of law which forblds. Such is the case at 
bar. The défendants bave a common Interest in the question to be litlgated, 
and It is désirable that they should be heard and determined in a single 
trial." 

In the présent case the rights of each complainant hâve been vio- 
lated repeatedly. The violation is constantly recurring, and will con- 
tinue as long as either or any of the défendants remain in their pres^ 
ent business. Every wrongful act complained of is precisçly like 
every other. The opération and efïect of each act upon complain- 
ants' rights is identical. The injunctive relief sought against each 
défendant is the same, and the défenses thus far suggested are com- 
mon to ail the défendants, and involve like légal questions. Each 
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affidavit so far filed in behalf of the several défendants slates that 
eàch is engaged in a lawful business ; that he purchases ore, but does 
not l<n,ow that any of it was stolen. The rule followed in the cases 
above cited seems to me to hâve in its f avor the weight of authority. 
Under that rule the demurrer cannot be sustained on the ground of 
misjoinder of défendants. The same reasoning and the same author- 
ities which permit the joinder of défendants in this WU favor and 
support the view that complainants may also be united. Although 
they own their own properties in severalty, and hâve distinct inter- 
ests, still they hâve a common concern in the relief sought, to wit, 
in the suppression of the business of receiving and purchasing stolen 
ores. 

The situation hère is analogous to that which is presented when a 
number of persons file a bill to abate a nuisance. They are not only 
permitted to unité against one défendant whose business is harmful 
in like manner to each complainant; but they may in the same bill 
join as défendants a number of persons, each of whom conducts the 
same kind of objectionable business, the effect of which upon the 
rights of complainants is identical, save in the amount of in jury in- 
flicted. An illustration of this is afforded in American Smelting & 
Refining Co. et al. v. Godfrey et al., 158 Fed. 225, 89 C. C. A. 139. 
In that suit there were 409 complainants, farmers owning in severalty 
as many tracts of agricultûral land in Sait Lake county, Utah. The 
défendants, four in number, owned and operated smelters in the same 
county, in proximity to each other and to complainants' farms. They 
were not acting in concert. The fumes from the smelters were shown 
to be destructive both to animal and vegetable life. Judge Marshall 
said that if each complainant were remitted to an action at law, the 
remedy would be worse than the evil. A decree was entered enjoin- 
ing each défendant from further roasting or smelting objectionable 
ores. 

It is suggested in the demurrers that complainants are seeking dam- 
ages in such manner and form as can only be recovered in a court of 
law. I assume this refers to the prayer for an accounting ; but as 
this matter has not been argued, I shall not consider it. The allé- 
gations of the bill are sufficient, if established, to entitle the com- 
plainants to équitable relief — ^that is, to a decree abating the business 
of further purchasing and receiving stolen ores — and for this pur- 
pose complainants are entitled to unité as against défendants. 

The restraining order heretofore entered in this cause will be con- 
tinued pending the suit. 
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Ex parte HYDB et al. 

(Circuit Court, N. D. California. September 3, 1904.y 

Nos. 13,652, 13,653. 

1. Habeas Corpus (§ 59*) — Issuance of Writ— HEABiNa on Applicattoit. 

While It Is usual, on an application for a writ of habeas corpus, for 
the court to Issue the writ and dispose of the case on return, tlie writ 
may be waived, and the case considered on the facts presented in the 
pétition, and the prisoner discharged If brought before the court and 
the facts warrant It. 

[Ed. Note. — For other cases, see Habeas Corpus, Bec. Dig. § 59.*] 

2. Habeas Corpus (§ 92*) — Inquikies— Scope — Limitation. 

Wbere a writ of habeas corpus was issued to revIew the action of a 
United States commissioner in holding défendants to answer an indict- 
ment returned in another district, on the theory that the indictnient 
failed to charge the défendants wlth the commission of any crime or of- 
fense against the United States, and that the court of the district In 
whlch the indictment was returned had no jurlsdietion to try the case, 
the scope of inquiry was limited to the question whether the indict- 
ment charged any oiïense whatever withln the jurlsdietion of the court 
in whlch it was returned. 

[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dlg. § 92.*] 

3. CoNSpiBACY (§ 43*) — Nature of Offense— Fbaud on United States— Ex- 

change OF Lieu Land— "Owner." 

Where an Indictment allesed that défendants had consplred to defraud 
the United States by fraudulently obtaining title to state land withln a 
forest réservation for the purpose of exchanging the same as autborized 
by Forest Reserve Act June 4, 1897, c. 2, 30 Stat. 34 (U. S. Comi). St. 
1901, p. 1538), It stated an offense against the United States, since, when 
Congress provided In such act that the "owner" of land wlthin a forest 
réservation might exchange bis land for land open for settleraent out- 
slde the réservation, the owner of a full, complète, and indefeasible tltle 
was meant, and not one who held land the tltle to whlch was eubject 
to forfeiture for fraud. 

[Ed. Note. — For other cases, see Consplracy, Dec. Dig. § 43.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5134-5151; 
voL 8, p. 7744.] 

In the matter of the application of P. A. Hyde and Henry P. Di- 
mond for writs of habeas corpus and certiorari. Denied. 

F. J. Heney, Sp. Asst. Atty. Gen., Arthur B. Pugh and Oliver E. 
Pagan, Sp. Asst. U. S. Attys., and Marshall B. Woodworth, U. S. 
Atty., for the United States. 

G. W. McEnerney and Bert Schlesinger, for défendant Hyde, 
Samuel Knight, for défendant Dimond. 

MORROW, Circuit Judge (orally). Two applicatiotis hâve been 
presented to the court, one on behalf of F. A. Hyde, and the other 
on behalf of Henry P. Dimond, for writs of habeas corpus. The 
petitioners allège that they are held by the United States marshal 
under color of authority of the United States by virtue of warranta 
of removal issued under section 1014 of the Revised Statutes of the 
United States (U. S. Comp. St. 1901, p. 716), the warrants of re- 

•For other cases see same toplo & i ncmeek in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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moval beîng dated September 2, 1904, signed by the Honorable J. J. 
De Haven, judge of the District Court of the United States for the 
Northern district of California, and that they hâve been committed 
and are detained only by virtue of said warrants and net otherwise, 
and not by virtue of any judgment, decree, or final order of any court 
or judge thereof. 

Section 1014 of the Revised Statutes of the United States provides 
as f ollows : 

"For any crime or oflfense against the United States, the offender may, 
by any justice or judge of the United States, or by any commissioner of a 
Circuit Court to take bail, * * * be arrested and imprlsoned or bailed^ 
as the case may be, for trial before such court of the United States as by 
law bas cognlzanee of the offense. * • • And where any offender Is com- 
mitted in any district other than that where the offense Is to be tried, it 
shall be the duty of the judge of the district where such offender is im- 
prlsoned, seasonably to issue, and of the marshal to exécute, a warrant for 
his removal to the district where the trial Is to be had." 

It appears that the petitioners were indicted by the grand jury of 
the Suprême Court of the District of Columbia, in which indictment 
they are charged with having conspired with others to defraud the 
United States out of the possession and use of , and the title to, di- 
vers large tracts of public land of the United States open and to be 
opened to sélection under the laws of the United States in that bçhalf, 
in lieu of lands included and to be included within the limits of cer- 
tain forest reserves established and to be established by the United 
States in the states of California and Oregon. 

The indictment is based upon section 5440 of the Revised Statutes 
of the United States (U, S. Comp. St. 1901, p. 3676), which provides 
that: 

"If two or more persons conspire, elther to commit any offense against 
the United States or to defraud the United States In any manner or for 
any purpose, and one or more of such parties do any act to effect the object 
of the consplracy, ail the parties to such conspiracy shall be liable to a pen- 
alty of not more than ten thousand dollars, and to Imprisonment for not more 
than two years, or both fine and Imprisonment, in the discrétion of the 
court." 

The petitioners are résidents bf this district. The indictment was 
àccordingly sent to this district, and the petitioners were arrested hère 
and brought before the commissioner of this district, examined with 
respect to the charges contained in the indictment, and were held by 
the commissioner to answer the charges. 

Upon application to the district judge for a warrant, the district 
judge reviewed the proceedings before the commissioner, and deter- 
mined that they should be held under the indictment, and issued his 
warrant for removal. The matter is now brought to the attention of 
this court by pétition for writ of habeas corpus, and the court is urged 
to issue writs of habeas corpus upon the ground that there is a de- 
batable question in this case as to whether thèse petitioners should 
be held upon this indictment and removed to the Distriict of Columbia 
for trial. 

[ 1 ] I havè determined that I will consider the merits of the case 
upon this application for writs of habeas corpus. I believe I am jus- 
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tified in this action upon the authority of décisions of the Suprême 
Court of the United States approving such a course. 

In the case of Ex parte Milligan, 4 Wall. 2, 18 L. Ed. 281, I find 
upon page 110 of 4 Wall. (18 L. Ed. 281) the following, with réf- 
érence to the procédure upon pétition for writ of habeas corpus: 

"It is true that It Is usual for a court, on application for a wrIt of habeas 
corpus, to issue the writ, and, on the return, to dispose of the case; but the 
court can elect to walve the issuing of the writ and conslder whether, upon 
the tacts presented in the pétition, the prlsoner, if brought before it, could 
be dlscharged. One of the very points on which the case of Tobias Watkins, 
reported in 3 Pet. 193, 7 L. Ed. 650, turned was whether. If the writ was 
issued, the petitioner- would be remanded upon the case whlch he had made. 
The Chief Justice, in deliverlng the opinion of the court, said: 'The cause 
of imprisonment Is shown as fully by the petitioner as it could appear on 
the return of the writ; consequently, the writ ought not to be awarded if 
the court is satlsfied that the prlsoner would be remanded to prison.' " 

That opinion was followed in the case of Ex parte Royall, reported 
in 117 U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 868. The part of the opin- 
ion of the court to which I refer is on page 250 of 117 U. S., on page 
739 of 6 Sup. Ct. (29 L. Ed. 868). The court, speaking of the pro- 
ceeding in that case, said: 

"It remains, however, to be considered whether the refusai of that court 
to issue the writ and to take the accused from the custody of the state of- 
ficer can be sustained upon any other ground than the one upon which it 
proceeded. If it can be, the judgment will not be reversed because an in- 
sufflcient reason may hâve been assigned for the dismlssal of the pétitions. 
Undoubtedly the writ should be forthwith awarded, 'unless it appears from 
the pétition itself that the party Is not entltled thereto*; and the case sum- 
marily heard and determined 'as law and justice requlre.' Such are the 
express requirements of the statute. If, however, it Is apparent upon the 
pétition that the writ. If Issued, ought not, on prineiples of law and justice, 
to resuit In the Immédiate, discharge of the accused from custody. the court 
Is not bound to award it as soon as the application Is made" — citlng a num- 
ber of Cases. 

Thèse cases hâve been followed in a number of other cases that 
hâve corne before the courts of the United States, so that it is clearly 
within the province of the court to inquire preliminarily, upon the al- 
légations of the pétition, whether it shall issue the writs of habeas cor- 
pus or not. 

The objections to the warrant of removal and to the petitioners be- 
ing held upon the indictment in this case are based upon the charges 
contained in the indictment, and not upon any matter outside of that 
document. It is therefore compétent for the court to examine into 
this case upon the merits, upon this application. 

[2] What is the scope of such an examination? That is the first 
question the court is called upon to détermine. This is an application 
to review the action of the commissioner in holding the défendants 
to answer to this indictment. It is also a pétition to review the action 
of the district judge in issuing the warrant of removal. Both pro- 
ceedings are claimed to be erroneous, because: First, the indictment 
fails to charge the petitioner with the commission of any crime or 
offense against the laws of the United States, or any frauds against 
the United States; and, second, the Suprême Court of the District 
t94 F.— 14 
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of Columbia îs withôut jurisdiction to try the offense, or any offense 
said to be set up in the indictment. 

In the casé of Horner v. United States, 143 U. S. 207, 12 Sup. Ct. 
407, 36 L. Ed. 126, this very question of the scope of the inquiry 
upon writ of habeas corpus involving removal was considered by the 
court. It was there sought by writ of habeas corpus to test the 
sufficiency of the indictment upon which the petitioner was held un- 
der the lottery act for sending circulars through the mails for the sale 
of certain Austrian bonds, which were charged to be nothing but a 
scheme for a lottery. The question made on the pétition for the writ 
of habeas corpus was that the bonds were not a lottery, within the 
meaning of the fédéral statute. The Suprême Court held that the 
question whether the scheme was a lottery was a question to be deter- 
mined by the commissioner, by the grand jury, and by the District 
or Circuit Court in which the indictment was to be tried, and that 
it was not for the Circuit Court or for the Suprême Court, on the 
writ of habeas corpus, to détermine this question in advance. 

This case was referred to in another case, brought before Circuit 
Judge Taft of the Ohio Circuit, that of In re Rickelt, reported in 61 
Fed. 203. Judge Taft foUows the case of Horner v. United States, 
and decided that a writ of habeas corpus would not lie to détermine 
the question of law whether the facts proved before a United States 
commissioner on a preliminary hearing are sufficient to constitute the 
crime for which the prisoner has been committed. In this connec- 
tion the court said: 

"The only question which It Is sought to make hère on behalf of the peti- 
tioner Is that the farts developed before the commissioner were not évidence 
sufficient to constitute the offense descrlbed in section 3892 [U. S. Comp. St. 
1901, p. 2657]. That is a mère question of law, the décision of which Is In the 
flrst instance committed, by section 1014 of the Revlsed Statutes, to the Ju- 
risdiction of the United States commissioner before whom the preliminary 
examinatlon Is had. • * • The writ of habeas corpus cannot be used as 
a writ of error to revlew the action of the United States commissioner within 
his jurisdiction. If It were a question whether the crime charged had been 
committed In the district to which the removal was about to be made — that 
Is, whether the crime charged was within the Jurisdiction of the courts of 
that district— -this would be a proper proceedipg to test it. If It were a ques- 
tion whether the act under which the prosecutlon is being condueted was 
constltutional, that, too, mlght be tested by habeas corpus proceedings. Not 
so, however, the simple question whether the facts alleged and proven are 
In law sufficient to constitute the crime descrlbed In the statute. That Is a 
question for the considération of the regular trlbunals before whom It may 
be ralsed In tîie due procédure of preliminary examinatlon, Indictment, and 
trial. The writ of habeas corpus is a collatéral proceedlng, and Ita scope Is 
llmlted, as aboyé etated." 

Applying thèse décisions to the cases now before the court, we find 
that the scope of the inquiry upon thèse applications is limited; that 
the question as to whether or not the indictment sufficiently charges 
an offensé under the laws of the United States is not to be reviewed 
as a case would be reviewed upon a writ of error. The sufficiency of 
the indictment has been considered by the commissioner and by the 
district judge, and may again be considered by the trial court; but 
it is not, in any technical sensé, a subject for review upon this pro- 
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ceeding. I am of the opinion, however, that, if the indictment does 
not charge any offense whatever under the laws of the United States 
(which is the allégation of this pétition), it is the duty of the court 
to détermine that question; and to that extent the charge contained 
in the indictment should be examined. Of course, the authorities hold 
that it is within the jurisdiction of the court, upon writ of habeas 
corpus, to détermine whether the court that found the indictment, and 
to which the prisoner is about to be removed, has jurisdiction of the 
case. This court is required to review that question, and that upon 
well-settled grounds of jurisprudence. It is within the province of 
the court of the state where the accused is arrested to determirie 
whether or not the court to which he is being removed has jurisdic- 
tion of the offense charged in the indictment. 

I hâve considered very carefully the question whether or not the 
District of Columbia has jurisdiction of this case, and I consider the 
law settled. I am satisfied that it has such jurisdiction, and that that 
clairn of the petitioners cannot be considered as entitling them to be 
discharged from arrest. 

[3] The question which has been presented and discussed this 
morning with great earnestness is whether or not this indictment 
charges the petitioners with any crime against the United States. The 
irldictment is not drawn in language that charges the offense described 
in the statute in such terms as would be called good pleading under 
ordinary circumstances. The charging part of the indictment is not 
in very clear or concise language ; but it is contended that it is based 
on certain statutes of the United States, and refers to certain pro- 
ceedings under the laws of the United States which render it neces- 
sary to make the charge of the offense in such language as is used in 
this indictment. Notwith standing this explanation, it does appear 
that the indictment is open to criticism. But the question for this 
court to détermine is whether or not it appears that the petitioners 
are charged, in gênerai substance, in this indictment, with an offense 
under the laws of the United States ; whether or not this indictment, 
under any construction of its language, may be held to charge an of- 
fense under the laws of the United States. If it does, the petitioners 
cannot be discharged from arrest upon writs of habeas corpus, for 
the reason, as said before, that this is not a court of appeals. 

The objection to the indictment is that it charges thèse petitioners 
with having conspired together to obtain title to certain lands from 
the state of California or Oregon in the name of fictitious persons, and 
that the titles obtained from the state were to hâve been used in ob- 
taining, by exchange under the forest reserve act, titles from the 
United States for lands which the United States holds and owns. 

It is said that tha< is not an offense against the United States ; that 
if thèse petitioners hâve conspired to secure titles from the state, and 
under the statutes of the United States they were entitled to exchange 
those titles, however fraudulently obtained, for lands belonging to 
the United States, the exchange does not amount to a fraud under 
section 5440 of the Revised Statutes of the United States. 

Judge Lacombe, of the Circuit Court of New York, has taken this 
view of the indictment, and has held that this does not constitute an 
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offense. Judge Lacombe is an able judge, of recognized expérience 
and ability in every branch of the fédéral jurisdiction. It is the duty 
of this court to give considération to a décision from such an eminent 
source ; but, at the same time, the duty still remains for this court to 
pass upon the question as an independent proposition. It is the duty 
of this court to détermine for itself as to whether the charge in this 
indictment substantially states an offense against the United States. 
Judge De Haven, of this district, has rendered an opinion upon a 
review of the proceedings on the application for a warrant of removal, 
and has reached the conclusion that, while the language of the in- 
dictment is open to criticism, nevertheless, in his opinion, it does 
charge an offense. His décision appears to hâve been reached after 
careful considération, and I hâve great respect for his judgment in 
the case. But this does not relieve me from the duty of reaching an 
independent judgment of my own. 

The charging part of the indictment material to be considered upon 
this inquiry is as follows : 

"That the sald Frederick A. Hyde, John A. Benson, Henry P. Dimond, 
and Joost H. Schneider, * • * unlawfully did conspire, combine, con- 
federate, and agrée together, and with divers other perons to the said grand 
jurors unknown, knowingly, wlckedly, and corruptly to defraud the said 
United States ont of the possession and use of, and the title to, divers large 
tracts of the public lands of the said United States, • • * in pursuance 
and by means of a false and fraudulent practlce whereby the said Frederick 
A. Hyde and John A. Benson were to obtaln fraudulently from the said states 
of California and Oregon title to and possession of school lands lying within 
the limits of such forest reserves and open to purchase from those states; 
* * ♦ which said school lands were to be so obtalned from the said states 
by maklng and flling with the sald authorlties applications for the purohase 
of the same, and assignments of the same, and of the certiflcates of pur- 
chase thereof, in the names of flctitious persans, * * * and by snnport- 
ing such applications with f orged and fraudulent affldavlts and affldavits 
false, and known to the said Frederick A. Hyde and John A. Benson to be 
false, In this, that they would purport to be, some the affldavits of real per- 
sons, and others the hona fide sworn affldavits of the persons whose names 
were siffned thereto, whereas in truth and in fact the former would be the 
affldavits of fietitious persons and would not be the affldavits of real per- 
sons or affldavits sworn to by any person, and the latter would not be the 
bona flde or sworn affldavits of the persons whose names were signed thereto, 
because such latter affldavits would not only state that the afflants therein 
were persons quallfied under the laws of the said state of Caiifornla, or of 
the said state of Oregon, as the case mlght be, to make such applications and 
to purchase sucTi lands, by reason, amongst other thlngs, of their Intendlng 
to purchase the same in good faith and for their own benefit respectively, and 
of their having made no contract or agreement to sell the same, while in 
truth and in fact none of such real persons would intend to purchase such 
lands In good faith for his own use or benefit at ail, but would be elther 
knowingly aiding and assistlng the said Frederick A. Hyde and John A. Ben- 
son In their said fraudulent practlce, or innocently acting upon their said 
false représentations, but because, also, the said latter affldavits would not 
in truth and In fact hâve ever been sworn to at ail by any of the persons 
whose names were signed thereto ; and whereby the said Frederick A. Hyde 
and John A. Benson were to cause to be relinquished, assigned, transferred, 
and convêyed, by means of false and forged relinquishments, assignments, 
and conveyances, to the said United States, » * • the pretended rlghts 
of such flctitious persons respectively, and require and procure such real 
persons to make relinquishments, assignments, tranfers, and conveyances, 
either directly, or Indirectly through the said Frederick A. Hyde, or through 
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the sald agents and attorneys of the said Frederick A. Hyde and John A. 
Benson, * • * of the titles to and possession of such school lands 
* * * In exchange as aforesaid for public lands to be selected, and for 
titles thereto by patent to be obtalned, by and on behalf of the said Fred- 
erick A. Hyde and John A. Benson in the names of such flctitious or real 
persons, * * * in lieu of such school lands lying within the limits of 
such forest reserves as aforesaid, * * * well knowlng such title to such 
school lands to be, as they were and would be, false, fraudulent, fictitious, 
void, and worthless, and the possession acquired thereunder unlawful, and 
intending therehy, and by afterwards selling and' disposlng of such public 
lands and patent titles to the gênerai public, to defraud the said United 
States out of the possession and use of, and of the title to, the public lands 
so to be selected, obtained, and appropriated In lieu of such school lands as 
aforesaid, to the profit, gain, use, and benefit of themselves as aforesaid." 

This charge, reduced to a simple term, is that the accused conspired 
together to obtain from the United States, under the forest reserve 
act, patents to lands belonging to the United States in exchange for 
and in lieu of school lands lying within the limits of such forest re- 
serve, the title to which the accused had obtained, or were to obtain, 
fraudulently from the state by means of applications for the pur- 
chase of the same in the names of fictitious persons. 

By the Act of March 3, 1891, c. 561, 26 Stat. 1103 (U. S. Comp. 
St. 1901, p. 1537), it is provided, in section 24 thereof :, 

"That the Président of the United States may, from time to time, set apart 
and reserve, in any state or territory having publie land bearlng forests. In 
any part of the public lands whoUy or In part covered with timber or un- 
dergrowth, whether of commercial value or not, as public réservations, and 
the Président shall, by publie proclamation, déclare the establishment of 
such réservations and the limits thereof." 

The Forest Reserve Act of June 4, 1897, c. 2, 30 Stat. 34, 36 (U. S. 
Comp. St. 1901, pp. 1538, 1541), provides as follows: 

"That in cases in which a tract covered by an unperfected bona flde claim 
or by a patent is Ineluded /within the limits of a publie forest réservation, 
the settler or ôwner thereof may, if he desires to do so, rellnquish the tract 
to the government, and may sélect in lieu thereof a tract of vacant land 
open to settlement not exceeding in area the tract covered by hls claim or 
patent; and no charge shall be made In such cases for making the entry 
of record or Issulng the patent to cover the tract selected: Provided further, 
that in cases of unperfected elaims the requirements of the laws respecting 
settlement, résidence, improvements, and so forth, are complied with on the 
nev,- clalms, crédit being allowed for the time spent on the reliuqulshed 
elaims." 

The purpose of this last act and the original act of March 3, 1891, 
was to préserve the remaining forests on the public lands of the 
United States from déprédation and destruction. To accomplish 
this object, it was necessary that ail lands within such forest réserva- 
tions should belong to the United States for the purpose of full and 
complète administration and control; but Congress had previously 
granted to CaUfornia, Oregon, and other public land states sections 16 
and 36 in each township of the public lands within those states for 
school purposes. Thèse lands were either held by the state for sale, 
or they had.been sold and conveyed to private parties under the laws 
of the state providing for such sales. There were also settlers upon 
some of the lands within such réservations who had gone upon the 
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lands tb blitain title by étltry and improvement under the homestead 
laws of the United States, but who had not perfected their titlés by 
the necfissary résidence, improvements, and so f orth ; and there were 
also others who had perfected their titles and had received patents 
from the United States therefor. To extinguish thèse titles and en- 
able the government to obtain title and possession to ail of the land 
within the réservation, Congress provided that a settler within the 
réservation might relinquish his unperfected bona fide claim, and sé- 
lect in lieu thereof a tract of vacant land open to settlement not ex- 
ceeding in area the tract covered by his claim; crédit being allowed 
for the time spent on the relinquished claim. The statute also pro- 
vided that the owner of a tract of land within the réservation might 
relinquish his land and sélect in lieu thereof a tract of vacant land 
open to settlement, not exceeding in area the tract covered by his pat- 
ent. Under this provision would corne those who had become the 
owners of school lands within the réservation by state patents. Now, 
what did Congress mean when it provided that the oiimer of land 
withjn à forest réservation might exchange his land for land open to 
settlement outside of the réservation? Did it not mean the owner 
of a f ull, complète, and indef easible title ? This was the title the gov- 
ernment had to offer for its land, and it must hâve been intended that 
the government was to receive such a title in exchange. 
• We had before the Circuit Court of Appeals for this circuit the 
question as to the title that could be exchanged under the forest re- 
serve act, in Cosmos Exploration Co. v, Gray Eagle Oil Co., 112 Fed. 
4, 50 C. C. A. 79, 61 L. R. A. 230, and, while the précise question in- 
volved in this case was not there discussed, it was determined, in ef- 
fect, that the titles to be exchanged were full and complète titles, and 
that the government would not recognize the sélection of land in 
lieu of land the title to which had been surrendered, until thé sélec- 
tion had been approved in themanner provided by law, for the reason 
that untif such approval the sélection was subject to be defeated by 
proof , either that the land was minerai in character and therefore not 
open to settlement, or that it was not vacant at the time the sélection 
was made. In other words, no rights accrued against the govern- 
ment until it was in a position to convey an indef easible title. And 
this must be so. The government cannot deal in fraudulent titles. 
It cannot impose an imperfect title upon the purchasers of its lands, 
and it cannot be imposed upon by those vAio seek to exchange fraud- 
ulently acquired titles for good ones. The United States has fre- 
quently been compelled to bring suit to recover the title to land where 
the patent has been issued, Upon the grounds that the grantees hâve 
merely secured the légal title, and that the équitable title, the right to 
the land, still remains in the United States, and has never gone out 
of it, because the title had beën obtained by fraud. Any one familiar 
with the Spanish land grànts, and the litigation that grew out of 
those grants, knows that a great many suits were brought by the 
United States to cancel those patents and recover the titles that had 
beën conveyed, upon the allégation of fraud and upon the claim that 
the équitable title remained in the United States. 
The conspiracy in this case is charged to be the claim of ownership 
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of land by the accused, the title to which they had obtained fraudu- 
lently from the state, leaving the équitable title in the state, and the 
exchange of the légal title alone for land to which the government 
had a perfect title and would convey, in exchange, a perfect and inde- 
feasible title. 

"Ownership" means the possession of the full and complète title. 
The books are full of décisions to that efifect. To assume that Con- 
gress intended that patents should issue to lands in exchange for lands 
to which the parties making the exchange had no title except that ac- 
quired by fraud is to assume that Congress was proposing to engage 
in a most extraordinary method of disposing of the public lands. It 
is impossible to imagine that Congress would sanction anything of 
that kind. It bas been forfeiting railroad land grants because it was 
claimed the railroads had net earned them or built the roads as Con- 
gress intended. It bas forfeited grants to the states for the same rea- 
sons, and has authorized suits to recover grants for much less reason 
than the fraudulent transactions alleged in this indictment. It is im- 
possible for this court to believe that Congress intended to disnose 
of the title to its public lands in any such way. As sugjrested by 
Judge De Haven, if the accused had gone into the Land Office and 
said : "We bave the title to this land ; but we went into the state land 
office and used the names of fictitious persons in our applications, and 
presented fictitious affidavits to obtain this land; and now we want 
you to give us a perfect title to land in exchange for our fraudulently 
acquired title" — does any one suppose that an officer of the govern- 
ment, while in possession of his sensés, would carry out such a fraud ? 
Does any one suppose that the Secretary of the Interior would know- 
ingly enter into a transaction of that kind? I think, if he did, he 
would expect to be impeached the next day and brought before the 
bar of Congress. 

I am of the opinion that the indictment sufficiently charges an of- 
fense under the laws of the United States, and that the Suprême 
Court of the District of Columbia has jurisdiction of the offense. 
The court therefore déclines to issue the writs of habeas corpus. 



MINNEAPOLIS GENERAL ELECTRIC CO. v. ClTY OF MINNEAPOLIS. 
(Circuit Court, D. Minnesota, Fourth Division. December 22, 1911.) 

1. Electeicity (§ 11*) — Regtjlating Rates of Electbic Company. 

Under the ruie that législative grants of power to municipal corpora- 
tions must be strictly construed and Umited to such powers as are ex- 
pressly delegated, or are Uidispensably necessary to the exercise of some 
other power expressly delegated, the city of Minneapolis has no power 
to regulate rates to be charged by an electrlc company, and an ordinance 
which attempts, dlrectly or Indlrectly, to fix such rates, is ultra vires 
and void. 

[Ed. Note. — For other cases, see Electricity, Dec. Dlg. § 11.*] 

2. Electricity (§ 11*) — Constitutional Law (§ 208*) — Okdinance Regulat- 

iNG Business of Eleoikic Company — Validity. 

A clty ordinance requiring an electrie company to install service and 
furnlsh electricity on demand from "any citizen" without référence to 

•For other cases see same topic & § NtruBEE in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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thé distance of such installation from the constructed Unes of the Com- 
pany, upon the deposlt by the applleant of the estlmated cost of one 
month's service, and In certain cases without any deposit, on the giving 
of a bond, and not to discontinue such service exeept on request, or by 
consent of the dty conncil, regardless of whether the rates were paid 
when due, is void as unreasonable and as taklng the eompany's property 
without due process of law for the prlvate use of another. 

[Ed. Note. — For other cases, see Electricity, Dec. Dig. § 11 ;* Constitu- 
tional Law, Cent. Dlg. § 847 ; Dec. Dig. § 298.*] 

3. Eminent Domain (§ 61*) — Powebs — Taking Peoperty fok Peivate Use. 

A municipal corporation bas no power, nor can power be conferred on 
it by statute, to enact an ordlnance, the eflfect of which wlU be to take 
the property of a public service corporation for a prlvate use. 

[Ed. Note. — For other cases, see Eminent Domain, Dec. Dlg. § 61.*] 

4. Injunction (§ 85*) — Jukisdiction— Suit to Enjoin Enfoeckment of 

Void Obdinance. 

A court of equity has jurlsdictlon to enjoin the enforcement of a city 
ordlnance regulating the business of a public service corporation, the 
efifect of which, if obeyed, would be to take the property of the corpora- 
tion for the prlvate use of others without compensation, while disobedi- 
ence would subject the corporation to penaltles prescrlbed for each viola- 
tion. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 155, 156; 
Dec. Dig. § 85.*] 

5. Injunction (§ 137*) — Peeliminaby Injunction — Issues Aeisinq on Mo- 

tion. 

It is no objection to the granting of a prelimlnary injunction that It 
involves the décision of an issue of law which virtually détermines the 
case. 
' [Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 307-309 ; Dec. 

Dig. § 137.*] 

6. Injunction (I 85*) — Subject of Injunction — Publication or Void Ob- 

dinance. 

Under a city charter providlng that ordinanees shall take efEect and 
be In force from and after their publication, sucb publication after an or- 
dlnance lias been passed and signed is a mlnisterlal, and not a législative, 
act, and niay be enjoined by a court of equity which has adjudged the 
ordlnance void. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. § 85.*] 

In Equity. Suit by the Minneapolis General Electric Company 
against the City of Minneapolis. On motion for preliminary injunc- 
tion. Granted. 

The Walker ordinance, referred to in the opinion, fixed the max- 
imum rate to be charged by public service corporations for the dis- 
tribution of electricity in the city of Minneapolis, but prescribed no 
penalty. The Heywood ordinance referred to in the opinion is as fol- 
lows: 

"An ordlnance requiring public service corporations uslng the city streets or 
alleys for distribution of electricity for llght, beat and power to install 
its service upon proper demaud. 

"The city council of the city of Minneapolis do ordain as follows: 
"Section 1. That every public service corporation now or hereafter using 
the streets or alleys of the city of Minneapolis, for the distribution of elec- 
tricity for light, beat and power, shall install its service upon demand from 
any citizen, subject to the ordinanees regulating sucb Installation, provided 

•For other cases see same toplo & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that such corporation may, if it deema itself inseeure, require the deposit 
of an amount of money equal, at the rates established by the elty council, 
to the probable inonthly value of the services so demanded. Such service 
when so installed shall not be discontlnued by such public service corpora- 
tion except by consent of the city council or by request of the consumer. 

"Sec. 2. In case any such public service corporation shall hâve discon- 
tlnued its services vpithin'nlnety days prior to the adoption of this ordinance, 
without the consent of the consumer, it Is hereby requlred to restore said 
service, upon demand of the said consumer, provided the said consumer, if 
requested by said corporation, shall deposit with the clty clerk a good and 
suàiclent bond indemnlfying it against any loss on account of electricity fur- 
nished or services rendered or to be furnlshed or rendered, at the légal rates 
established by said city council by ordinance adopted June 28th, 1907. 

"Sec. 3. Any such public service corporation, or any officer or agent there- 
of, who shall fail or negleet to comply vrith the requirements of this ordi- 
nance, shall be punished, on conviction thereof, by a fine not exceeding $100 
for eaeh offense, or by inxprisonment not exceeding 90 days. 

"Sec. 4. This ordinance shall take efCect and be in force from and after 
Its publication." 

Koon, Whelan & Hempstead and Brooks & Jamison, for complain- 
ant. 

Daniel Fish, for défendant. 

WILLARD, District Judge (orally). If the case made by this bill 
related only to the ordinance of June 28, 1907, which is called the 
Walker ordinancfe, I shoiild deny the motion for a temporary in- 
junction. But the bill is not so limited. It embraces, also, the 
ordinance of September 29, 1911, which is called the Heywood 
ordinance. Upon this motion for a temporary injunction the dé- 
cision itself will be limited to the latter ordinance. That ordi- 
nance is said to be void for two reasons. One is because it puts 
in force or attempts to put in force the rates prescribed by the Walker 
ordinance, which ordinance it is claimed by complainant is void ; and 
the other is because, even assuming that the Walker ordinance is 
valid, nevertheless the Heywood ordinance deprives complainant of 
its property without due process of law. So far as the validity of 
the Walker ordinance is concerned, as bearing upon the Heywood 
ordinance, the only question which the case présents is whether the 
council had any authority to pass such an ordinance. The question 
as to whether the rates fixed by that ordinance are reasonable or un- 
reasonable will never in my judgment be an issue in this case, either 
now or upon the final hearing. If the city council had no power to 
to pass an ordinance regulating the rates, that would end the case, and 
it would be of no conséquence whether the rates fixed by the ordi- 
nance were reasonable or unreasonable. If, on the contrary, the city 
council had power to pass the ordinance, then no case is presented by 
this bill for an adjudication upon the question as to whether the rates 
are reasonable or unreasonable. There is no allégation in the bill 
that thèse rates are confiscatory, and no allégation in the bill that the 
ordinance of June 28, 1907, deprives the complainant of its property 
witl.out due process of law. 

We come, then, so far as the Walker ordinance is concerned, and 
so far as the allégations in the bill are concerned, to the bald case of 
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a suit in Which it îs asked that the court détermine that certain ratés 
fixe<i' by a council which has power to regulate rates are reasonable 
wheh it i$ not claimed that they are confiscatory. It is settled beyond 
controversy that a court has no power to fix rates for the future. If 
the rate-making power has authority to détermine rates, then those 
rates must stand, so fàr as the court is cOncerned, unless they are 
confiscatory, unless they deprive the complainant of its property with- 
out due process of law, and there is no claim that they do in this case. 
So I do not see how the question of the reasonableness of thèse rates 
will ever be an issue hère. 

But the question is whether the Heywood ordinance is void because 
it attempts to put in force the Walker ordinance which it is claimed 
is also void. It is insisted by complainant that that is an issue in the 
case, and I see no escape from a décision upon this question by the 
court, although there may be other grounds upon which the validity 
or the invalidity of the Heywood ordinance may be determined. That 
is one ground. As has been said, the two ordinances in this respect 
are so interwoven that it is impossible to hold the Heywood ordinance 
valid, as far as rates are concerned, if the Walker ordinance is in- 
valid. While I hâve no intention of raaking any decree declaring the 
Walker ordinance void, yet I do consider it my duty in this case to 
express an opinion upon the validity or invahdity of that ordinance, 
because it affects the validity or invalidity of the Heywood ordinance. 

[1] The only question necessary to consider is whether the Lég- 
islature has ever conferred upon the city power to regulate the rates 
of this Company. Upon questions of this kind I call attention to the 
case of Omaha Electric Light & Power Company v. City of Omaha, 
179 Fed. 455, 459, 102 C. C. A. 601, 605, decided by the Court of 
Appeals of this circuit. It was said : 

"Législative grants of power to municipal corporations must be strlctly 
construed, and cannot operate as a surrender of législative power exeept so 
far as expressly delegated or as indlspensably necessary to the exercise of 
some otlier power which has been expressly delegated." 

In support of that proposition, a large number of cases are cited. 
That doctrine, of course, is controlling upon thif court. 

No section of the charter has been cited by défendant which ex- 
pressly delegates this power. No section of the charter is cited by de- 
fendant which shows that this power to regulate the rates of this 
company is indlspensably necessary to the exercise of any other power 
granted by the Législature to the city. In fact, the only section and 
the only law to which my attention has been called by the défendant is 
section 2842 of the Revised Laws of Minnesota. It is sufficient to say 
that that section does not corne anywhere near the requirements of this 
statement by the Circuit Court of Appeals in the Omaha Case. In 
my opinion the city council had no authority and has no authority 
now to détermine the rates to be charged by this company. It having 
no power to détermine the rates to be charged by the company, it 
follows that the ordinance of 1911, which compels the company to 
furnish service at the rates fixed by the ordinance of 1907, cannot 
be enforced. 
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[2] But, even if the 1907 ordinance were valid, there are grounds 
which in my opinion make the ordinance of 1911 void. The ordi- 
nance provides in the first place: 

"That every public service corporation now or hereafter uslng the streets 
or alleys of the clty of Minneapolis, tor the distribution of electriclty for 
light, beat and powor, shall Install its service upon demand from any citizen, 
subject to the ordinances regulating such installation," etc. 

There is nothing in that section of the ordinance, or in any other 
part of the ordinance, which limits the opération of the first section 
to those parts of the city to which the conduits or lines of the corn- 
pany are now extended. It appears that there are large districts in 
the city where thèse conduits do not reach, and that they are sparsely 
populated districts. If that section is to be given its plain meaning, 
it indicates that any person in the extrême borders of the city can 
make a demand upon the company for installation of its service, al- 
though he may be miles from any conduit or line. It would then be 
its duty to obtain an order from the city council to extend its lines 
to that section, and the company would be compelled to comply with 
this demand under the penalty provided by the ordinance. The Su- 
prême Court in the case of Northwestern Téléphone Exchange Co. 
V. City of Alinneapolis, 81 Minn. 140, 83 N. \V. 527, 86 N. W. 69, 
53 ly. R. A. 175, indicates that such a request is unreasonable, and 
that an ordinance containing such a provision is void. This ordi- 
nance further provides that installation shall be made upon "the de- 
posit of an amount of money equal, at the rates established by the 
city council, to the probable monthly value of the services so de- 
manded." It seems to be agreed by both sides that that requires a 
deposit of the value of only one month's service. The ordinance then 
continues : 

"Such service when so Installed shall not be discontinued by such public 
service corporation exeept by consent of the city council or by request of the 
consumer." 

That ordinance can mean nothing more than that by the deposit of 
the value of one month's service the company is bound to install its 
service, and it is bound to continue that service indefinitely until the 
consumer asks to hâve it stopped, or until the city council issues or- 
ders to stop it. I see no warrant in the ordinance for the construction 
suggested by défendant that this requires a deposit each month of 
the value of that month's service. There is nothing said about a de- 
posit every month, but the ordinance distinctly provides that the serv- 
ice shall be installed on one deposit only, and, when once installed, 
it shall not be discontinued without the consent of the' city or request 
of the consumer. The resuit would be by the terms of this ordinance 
that the company would be bound to furnish light, beat, and power 
to irresponsible persons for an indefinite time, unless it could get 
the consent of the council to do otherwise. It seems to me that the 
ordinance deprives the company of its property without due process 
of law. It is taking the property of the company not for public use, 
but for private use. It is taking its property and giving it to a private 
person without any compensation, and it leaves the company to its 
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remedy by action to recover the price. What would be said of an 
ordinance of the city which required the street car company to fur- 
nish a bock of 100 tickets at 5 cents per ticket upon deposit of the 
price, and then require the company to carry that person indefinitely 
upon the deposit of the value of one book, until it was relieved f rom 
that obligation by the request of the passenger or by the consent of 
the city council? The state itself would hâve no power to provide 
that railroad companies should transport freight upon a deposit of 
the amount of the probable value of a month's service, and should 
continue such transportation indefinitely for that person until the 
railroad company secured the consent of the state Législature or of 
the shipper to stop it. I see no différence between the two cases. 
It is to my mind nothing less than taking the property of the com-- 
pany and giving it to a private person. The ordinance is void for 
that reason. 

Section 2 relates to persons as to whom the service has been dis- 
continued within 90 days prior to the adoption of the ordinance. As 
I look at the ordinance, I see no particular reason why a person com- 
ing under that section could not hâve corne in on section 1, also. Sec- 
tion 1 applies to every person who desires installation made, and the 
fact that installation has been once made and taken out is no reason 
that I can see why he could not demand another installation under 
section 1. He could thus relieve himself from the necessity of giving 
a bond for past service. 

Passing that point, it is provided that service must be resumed, 
"provided the said consumer, if requested by said corporation, shall 
deposit with the city clerk a good and sufficient bond indemnifying 
it against any loss on account of electricity furnished or services ren- 
dered." This does not require him to pay anything at ail, even the 
rate prescribed by the Walker ordinance. He is simply required to 
give a bond that he will pay. It not only allows him to give a bond 
for what he already owes, but it does not require him to make a de- 
posit for future service as does section 1. It allows him to furnish 
a bond for such future service. There is nothing in the section which 
gives any indication whatever as to what the amount of the bond 
shall be, whether it shall be for the value of a month's service, or 
the value of a year's service, or the value of a day's service. There 
is nothing to indicate by whom the bond is to be approved. There is 
nothing to indicate whether there are to be any sureties, although 
the word "bond" might possibly indicate that there must be sureties. 
But, in any event, it is open to precisely the same objection that has 
been stated with référence to the first section. It is even worse than 
that, because the first section does require a deposit of the actual cash 
value for at least one month's service. Section 2 does not require the 
deposit of anything, and that section in my judgment is void, because 
it deprives the company of its property without any process df law 
whatever. It takes the property of the company and gives it to the 
private consumer. 

The resuit is that the ordinance is void — void because it deprives 
the company of its property without due process of law, and void. 
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also, because it attempts to put in force rates which the city had no 
right to establish. 

[3] Upon the question of the effect of section 2842 of the Revised 
L,aws of Minnesota, I had occasion to consider a similar question in 
the case of Edison Electric Light & Power Company v. Blomquist 
(C. C.) 185 Fed. 615. It was there said: 

"TMs défendant also relies upon ordlnance No. 1,675, approved Aprll 22, 
1893, and particularly on section 16 thereof, which provides, ta part, as fol- 
lows: 'The grantees herein, thelr successors and assigna, shall at ail times 
be subject to and comply with ail the ordlnances of the city of St. Paul now 
in force, or that may be hereafter passed, governing the use of and occu- 
pancy of Street of said city, subject only to the limitations herein provlded, 
and shall comply with ail police régulations, now in force or hereinafter en- 
acted.' " 

This was inserted in the franchise of the complainant, which it 
accepted. 

"Ordinance 2,424, approved January 21, 1904, which relates particularly 
to the Gaslight Company, déclares, in section 21, that its franchise shall be 
held and exercised subject to ail the conditions and limitations in said char- 
ter prescribed. Section 23 of chapter 4 of the charter provides that the com- 
mon couneil may by ordinance provide for regulating and controlling the 
exercise by any person or corporation of any public right, franchise, and 
privilège in any of the streets and any public places in said city, whether 
such right, franchise, or privilège has been or may be granted by said city, 
or by or under the laws of the state of Minnesota or any other authon- 
ity. * • * 

"As to ail of thèse provisions, it Is sufflclent to say that no one of them 
does or can authorize the couneil to pass any ordinance taking the property 
of the complainants for a private purpose. The claim of défendants' counsel 
is tliat the ordlnances constituted a contract between the complainants and 
the city to such an extent that under them the city would hâve the right to 
require complainants to furnish lights and power to a private person for 
nothing. T cannot consent to this proposition." 

Now it may be said that the light or power furnished may amount 
in any particular case to a very small sum, so insignificant as not to 
justify a court in interfering. A similar question was raised in the 
Blomquist Case, and I there say: 

"But vphether the damage in a case of this kind is small or great does not 
seem to be the determining faetor. If the compauy can be compelled to move 
its wires at expense to itself, it can be compelled to move its pôles. If the 
moving of a house through the streets is a public use of the streets, then the 
compaiiles can be made to submit to any extent, however great. The lower- 
Ing of the tunnel in Chicago must hâve been done at very great expense. 
The relaying of the pipes in New Orléans must hâve been very burdensome. 
On the other hand, the expense of building the side track in the Nebraska 
case was comparatively trifllng, $450. In no one of thèse cases was the 
amount of the expense consldered at ail important. It was held that a state 
could not deprive a corporation of its property for a private purpose with- 
out compensation. If the state cannot compel companies to expend $100,000 
for thèse purposes, it cannot compel them to expend $10. The late Senator 
Davis of Minnesota, In arguing a question somewhat similar, said: 'It Is no 
answer that the infraction is slight, or that it might be worse, or that it 
may be mitlgated, or that it is a case for damages, or that a similar Injury 
has before been tolerated.' " 

[4] The ordinance of September 29, 1911, being void, the question 
is what shall be done with this motion. It is suggested by défendant 
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that there is no equity in this application, that the rates fixed are nôt 
shown to be unreasonable, and that no injustice would be done to the 
complainant by being compelled to observe the ordinance. As I said 
beforej the question of reasonablenessof rates is not an issue in this 
case. It is also said that the complainant has no interest in a déter- 
mination of this question, because it has not shown that it has suf- 
fered anything by reason of unreasonable rates. Whatever applica- 
tion that may hâve to the Walker ordinance, it has no application to 
the Heywood ordinance. That is an ordinance which as I said at 
first is yoid because it takes away the property of the corporation, and 
gives it to private persons without compensation. It enforces its ob- 
ligation by a penalty. The law is -wéil settled that in a case of this 
kind a suit of an équitable nature is presented, and that a court of 
equity, as distinguished from a court of law, has jurisdiction over it. 
In addition to the cases cited by counsel, I will call attention to the 
case Ex parte Young, 209 U. S. 123, on page 163, 28 Sup. Ct. 441, on 
page 455 (52 L. Ed. 714). The court there said: 

"It Is further ob.iected that there Is a plain and adéquate remedy at law 
open to the eomplainants and that a court of equity, therefore, has no juris- 
diction In such case. It has been suggested that the proper way to test the 
constitutlonallty of the act is to dlsobey it at least once, after which the 
Company might obey the act pending subséquent proceedings to test its valid- 
Ity. But, In the event of a single violation, the prosecutor might not avail 
hlmself of the opportunlty to make the test, as obédience to the law was 
thereafter continued, and he might think it unnecessary to start an Inquiry. 
If, however, he should do so wïiile the Company was thereafter obeying the 
law, several years might elapse before there was a final détermination of the 
question, and. If it should be determlned that the law was invalid, the prop- 
erty of the Company would hâve been taken during that time without due 
proeess of law, and there would be no possibility of Its recovery. * * * 

"Another obstacle to maklng the test on the part of the company might 
be to flnd an agent or employé who would dlsobey the law, with a possible 
fine and lmprIsonm«nt staring him in the face If the act should be held valid. 
Take thé passenger rate act, for instance: A sale of a single ticket above 
the price mentloned in that act might subject the ticket agent to a charge 
of felony, and upon conviction to a fine of $5,000 and Imprisonment for flve 
years. It Is true the company might pay a fine, but the imprisonment the 
agent would hâve to sufEer personally. It would not be wonderful if, under 
the clreumstances, there would not be a crowd of agents offering to disobey 
the law. The wonder would be that a single agent should be found ready to 
take the risk." 

The court, after discussing the matter further, continued: 

"To awalt proceedings against the company in a state court grounded upon 
a disobedience of the act, and then, If necessary, obtain a review In this 
court by writ of error to the highest state court, would place the company 
iii péril of large loss and Its agents In great risk of fines and imprisonment 
If it should be flnally determlned that the act was valid. This risk tHe com- 
pany ought not to be required to take." 

Under the provisions of this ordinance, any number of persons 
might apply to the company for installations, 100, 150, 200, and, if 
the company refused in each case, there would be as many violations 
of the law as there were refusais. For such refusais the penalties 
prescribed by the ordinance might be inflîcted. I think that case 
comes clearly within the décision to which attention has been called, 
and that it is a case of équitable cognizance. 
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[5] It is further suggested that, upon an application for a tempo- 
rary injunction, the court should not décide an issue which virtually 
détermines the case, and authorities hâve been cited to the effect that, 
where there is a question of law involved, the court should not un- 
dertake to détermine the question upon an application for a tem- 
porary injunction. But such practice has never prevailed in this 
court. My distinguished predecessor granted an injunction in a case 
where there was much more reason for doubt than there is hère, in 
a case where the reasonableness of the rates was in question. As I 
hâve already stated, I hâve repeatedly decided cases upon a motion 
for a temporary injunction. I say decided, for, after the décision 
granting or denying the motion for a temporary injunction, nothing 
was heard of the case thereafter. The case to which I hâve just 
called attention — Edison Light & Power Company v. Blomquist — 
is one where the motion for a temporary injunction was granted, and 
I think that ended the case. The ordinance was held invalid. It is 
true that the point was not raised in that case. It never has been 
raised bef ore ; and I must say that I was surprised at its présentation 
hère, because I would suppose that, if the détermination of a motion 
for a temporary injunction required a décision upon a question of 
law, it would be just as much the duty of the court to décide that 
question as it would be to décide a question of fact. In the case of 
the Tri-State Telegraph & Téléphone Co. v. City of Thief River 
Falls (C. C.) 183 Fed. 854, I held that the pretended franchise was 
void. The case of the Minneapolis Street Railway Co. v. City of 
Minneapolis (C. C.) 189 Fed. 445, related to a service ordinance which 
was held valid. In every one of thèse cases a question of law came 
up, and it never occurred to me before that it was not the duty of the 
court to décide them. 

[B] Finally, it is said that the court has no power to enjoin the 
publication of the ordinance, because the publication is a législative 
act of the council, and with législative functions the court has noth- 
ing to do. Under the charter of the city, after an ordinance has 
passed the council and been approved by the mayor it becomes a 
law, in the same way as an act which has been passed by the Légis- 
lature and approved by the Governor becomes a law, although it does 
not take effect by its terms for some time after. The charter pro- 
vision requiring publication is simply a provision which relates to the 
time when the ordinance shall take effect. The charter might hâve 
said that it shall not take effect until 60 days after approval by the 
mayor ; instead of that, it declared that it should not take effect until 
after publication. The publication is purely a ministerial act, and not 
a législative act of the council. The charter probably imposes upon 
some ofïicer of the city the duty of seinding the ordinance to the of- 
ficiai paper for publication. 

I will make an order in this case declaring the Heywood ordinance 
void and of no effect, and enjoining the publication of it, and also 
enjoining the authorities of the city from taking any action pursuant 
to it. I shall make no decree as to the validity or invalidity of the 
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Walker ordinance nor injunction order relating thereto, although, in 
passing upon the validity of the Heywood ordinance, I hâve neces- 
sarily expressed my opinion as to the validity of the Walker ordinance. 



(THE THELMA. 

fDlatrlct Court, E. D. Pennsylvanla. January 24, 1912.) 

No. 57 of 1910. 

Shipping (§ 84*) — I/iABiLiTT OF Vessel — Injubt TO Stevedore. 

A shlp, which under the provisions of a ctiarter fumlshed the winches 
and Power and nien to operate the same In the loading of cargo by the 
charterer, is liable for an injury to a stevedore through the négligence of 
a wlnchman, who was one of the crew, although he operated his winch 
under orders of a hatch tender fumlshed by the eontracting stevedores. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 84.*] 

In Admiralty. Suit by John Coleman against the steamship Thelma 
to recover for personal iiijuries. Decree for complainant. 

Howard M. Long, for libelant. 
Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. On December 27, 1910, the 
Norwegian steamship Thelma was taking on cargo in the port of 
Philadelphia. When the injury complained of was donc, she was 
receiving heavy sheets or slabs of steel piling varying in length f rom 
say 30 to 50 feet, or even more. Thèse slabs were intended for use 
in the cofferdam around the wreck of the Maine in the harbor of 
Havana. The ship was under a time charter that required the char- 
terers to pay the cost pf loading and discharging, but the ship was to 
furnish "ropes, falls, slings, and blocks necessary to handle ordinary 
cargo," etc.; and it was further provided that — 

"ail steam winches [were to be] at charterer's disposai durlng the loading and 
discharging, and steamer to provide men to work same both day and night 
as required, charterers agreeing to pay extra expense. If any, incurred by 
reason of night work, at the current local rate." 

The loading was being donc by a master stevedore under contract 
with the charterers. The ship lay, bow in, with the pier close to star- 
board, and the piling was on railroad cars alongside. The particular 
work in question was going on at No. 3 hatch, and the method was 
this: Two winches were in use, No. 3 and No. 4. Two booms, A 
and B, extended from the mainmast, approximately at right angles to 
each other, and were firmly fixed in place by guys ; A extending over 
the hatch, and B over the car. A wire rope ran from No. 4 winch 
through two blocks to the end of boom B, where it hung over the car, 
ending in a short chain and a hook. Another wire rope ran from 
No. 3 winch through two blocks to the end of boom A, and thence 
across the ship's deck to starboard, until it reached the wire rope 
hanging from boom B. Thèse two ropes were then shackled together, 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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probably near the top of the short chain. The slab was tnoved in the 
f ollowing manner : A loose chain was first made f ast around the slab 
nearer one of its ends than the other. The hook was then inserted 
between the slab and the chain. No. 4 winch lifted the slab until it 
was clear of the car, whereupon No. 3 applied its power, drew the 
slab hanging at an acute angle across the deck to the mouth of the 
hatch, and then lowered it slowly into the hold. There the laborers 
laid hands upon it as it came down and guided it to a momentary rest- 
ing place upon rollers, afterwards stowing it wherever it was to go. 
They were, of course, obliged to take off the loose chain that encircled 
the slab, and if the rollers supported the slab at the right place this 
could easily be done. Sometimes, however, the sagging of the slab 
pressed down the chain upon the slabs already stowed, and when 
this happened the chain was held fast. The weight of the slab was 
too great for the strength of the laborers, and it then became neces- 
sary to apply the power of No. 3 winch, and raise the slab slightly, 
so that the chain might be taken ofï. In every instance — whether or 
not there had been previous trouble with the loose chain — after it was 
taken off, No. 3 winch raised both chains (the loose chain and the 
short chain with the hook) above the hatch combings, and they were 
then drawn back by No. 4 across the ship to starboard, and again 
lowered to the car for another draft. While a slab was being moved 
f rom the car to the hold, both ropes were tant ; but, after the slab had 
been detached and No. 3 winch began to lift the chains out of the 
hold, there would be some slack in the rope running from No. 4, and, 
in order to take this up. No. 4 winch was started very soon after No. 
3 began to raise the chains. It is évident tha.t No. 4 could not lift 
or lower the slab after it reached the hatch. If this winch should 
apply its power while the slab was being lowered or stowed, it could 
only drag the slab from port to starboard; but it was not a proper 
part of the opération thus to drag the slab at any time. Nevertheless, 
it was just this that happened, and caused the injury. The slabs were 
being stowed on the port side of the hold. One of them (the last for 
the day, as it happened) had been lowered, and had sagged down so 
as to hold the loose chain fast. It became necessary that No. 3 winch 
would raise the slab slightly, so that the chain might be freed and 
taken off. The proper order for this purpose had been given; but 
the winchman at No. 4 mistook the instruction, supposed that the 
chains were to be hoisted, put on his own power in order to take up 
the slack of his rope, and thereby dragged the heavy slab from port 
towards starboard, caught the libelant between the slab and the shaft 
alley, and thus did the injury complained of. It is much disputed 
whether the injury was done by No. 4 winch, or by the too rapid 
movement of No. 3. Without discussing the voluminous testimony 
upon this point, but after reading and considering ail of it, I find as 
a fact that the offending winch was No. 4, and that the injury was 
done in the manner I hâve described. Both winches were operated 
by the orders of the hatch tender, who stood within a few feet of 
both, and was attending to his duties. He had given a proper order 
to No. 3 to go ahead a half turn, so as to raise the slab far enough 
194 F.— 15 
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toallow the loose chain to be released; but the winchman at No. 4 
mistook the order aijd started his own winch prematurely. 

Is the ship liable for his négligence? The hatch tender, the winch- 
man at No. 3, and ail the men in the hold were employed by the mas- 
ter stevedore ; but the winchman at No. 4 was a seaman, hired, main- 
tained, paid, and furnished by the ship under the charter. He was 
experienced and compétent, and his mistake was not due to lack of 
skill. He had been assigned to this work by the ship, and could not 
be removed by the master stevedore. He could only be discharged, 
or assigned elsewhere, or removed, by the ship. F for any reason, 
his conduct at the winch had been objectionable, the stevedore could 
hâve stopped work, or çomplained to the mate. Probably another 
man would then hâve been substituted; but as long as the seaman 
was at the winch he was the ship's man, and was doing the work the 
ship had agreed to do. , Nevertheless, whether he had become a fel- 
low servant of the injured man is a question upon which the decided 
cases differ. If I w^ere at liberty to follow The Elton, 142 Fed. 367, 
73 C. C. A. 467, a case in the Court of Appeals of this circuit, I 
should, hold that he was a fellow servant, and that the libelant could 
not recover against the ship. But I am under a superior obligation to 
the Suprême Court, and in my opinion the more récent décision in 
Standard Oil Co. v. Anderson, 212 U. S. 215, 29 Sup. Ct. 252, 53 
L,. Ed. 4i80, requires me to hold that he was not a fellow servant, and 
that, the ship is liable for his négligence. 

The situation in The Elton did not differ materially from the sit- 
uation herç, as will appear by the following quotation from the sylla- 
bus: 

"The consignée of a cargo exercised Its option to dlseharge the cargo, being 
allowed a déduction from the freight therefor, and the vessel helng required 
to furnlsh stéàm wlnches and men to operate the same. The winchman so 
furnished acted under the Immédiate orders of the master stevedore em- 
ployed by the consignée. Held that, if ordinary care was exercised by the 
master of the yessel to furnlsh compétent winchmen, the vessel was not lia- 
ble for an injury to the stevedore resulting from a négligent act of one of 
the winchmen." 

The test applied by the court was this: 

"In a case like the présent, we think the true test of fellow servant is 
whether both are, at the précise time of the accident, working in a common 
employment under the same gênerai control and direction." 

In Standard Oil Co. v. Anderson the syllabus states the court's 
conclusion as follows : 

"A winchman employed by the person furnishlng the holstlng power to a 
master stevedore for loading a vessel held to remain that person's servant, 
notwithstandlhg the holstlng signais were given by the stevedore's foreman, 
and not to be a fellow servant of an employé of the Stevedore who was in- 
jiired by his négligence." 

The Suprême Court concèdes that a servant in the gênerai service 
of another may be so transferred to the service of a third person as 
to become the latter's servant pro hac vice, with ail the légal consé- 
quences of thç new relation, but adds that to change the original re- 
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lation, so as to relîeve the master, more îs required than the mère fact 
that the servant is sent to do work pointed out by such thirc person, 
who has made a bargain with the master for his services. The fol- 
lowing paragraph contains part of the court's reasoning: 

"It sometimes happens that one wishes a certain work to be done for hia 
beneflt, and neither has persons in his employ who can do it nor is wllling to 
take such persons into his gênerai service. He may then enter into an agree- 
ment with another. If that other furnishes him with men to do the work, 
and places them under his exclusive control in the performance of it, those 
men become pro hac vice the servants of hlm to whom they are furnlshed. 
But, on the other hand, one may prefer to enter into an agreement with 
another that the other, for a considération, shall himself perform the work 
through servants of his own sélection, retalning the direction and control 
of them. In the flrst case, he to whom the workmen are furnished is re- 
sponsible for thelr négligence in the conduet of the work, because the work 
is his work and they are for the time his workmen. In the second case, he 
who agrées to furnish the completed work through servants over whom he 
retains control is responsible for their négligence in the conduet of it, be- 
cause, though it is done for the ultimate beneflt of the other, it is still in 
its dolng his own work. To détermine whether a given case falls within the 
one class or the other, we must in<]uire whose is the work thus perforœed, a 
question which is usually answered by ascertaining who has the power to 
control and direct the servants in the performance of their work. Hère we 
must carefully distinguish between authoritative direction and control, and 
mère suggestion as to détails or the necessary co-operation, where the work 
furnished is part of a larger undertaking." 

In applying this test of authoritative direction and control to the 
facts of that case — which I think are not essentially différent from 
the facts now under considération — the court said (212 U. S. 225, 
29 Sup. Ct. 255, 53 L. Ed. 480) : 

"Was the winchman, at the time he negUgently failed to observe the sig- 
nais, engaged in the work of.the master stevedore, under his rightful control; 
or was he rather engaged in the work of the défendant, under its rightful 
control? We think that the latter was the true situation. The winchman 
was, undoubtedly, in the gênerai employ of the défendant, who selected him, 
pald his wages, and had the right to discharge htm for ineompeteucy, mis- 
conduct, or any other reason. In order to relleve the défendant from the re- 
sults of the légal relation of master and servant, it must appear that that 
relation, for the time, had been suspended, and a new like relation betvreen 
the winchman and the stevedore had been created. The évidence in this case 
does not warrant the conclusion that this changed relation had corne into 
existence. For reasons satisfactory to it, the défendant preferred to do the 
work of hoisting itself, and received an agreed compensation for it. The 
power, the winch, the drum, and the winchman were its own. It did not fur- 
nish them, but furnished the work they did to the stevedore. That work was 
done by the defen'dant, for a priée, as Its own work, by and through its own 
instrumentalities and servant, under its own control. 

"Much stress is laid upon the fact that the winchman obeyed the signais 
of the gangman, who represented the master stevedore, in timiug the raising 
and lowering of the cases of oil. But, when one large gênerai work is under- 
taken by différent persons, doing distinct parts of the same undertaking, there 
must be co-operation and co-ordination, or there will be chaos. The givlng 
of the signais under the circumstances of this case was not the giving of or- 
ders, but of information, and the obédience to those signais showed co-opera- 
tion, rather than subordination, and is not enough to show that there has 
Deen a change of masters." 

Following this décision, I am obliged to hold that the ship is liable 
for the négligence at No. 4 winch. There was no contributory neg- 
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ligence on the part of the libelant, and the remaining question, there- 
fore, is the question of damages. The injury was a Potts' fracture 
of the lower right leg, and there is little serions dispute about the 
conséquences, except about the length of time some of them may con- 
tinue. Upon this point there is a différence among the médical wit- 
nesses; but as a practical matter I think the Hbelant's recovery is so 
nearly complète that he cannot be said to hâve suffered a serious im- 
pairment of earning power. From the professional standpoint, it 
may perhaps be said with accuracy that there will always be some in- 
convenience, and (it may be) some diminution of the ability to work; 
but I feel littlè hésitation in coming to the conclusion that, while such 
impairment may be perceptible to a trained sensé, it is not marked, 
and is almost certain to grow better, rather than worse. Taking 
everything into considération, his confinement in the hospital, his pain 
and suiïering, the médical attention he has had and may still neëd, 
his loss of wages, and some diminution in his ability to work, I think 
the libelant would be properly compensated by an allowance of $1,800. 
A decree for this amount, with costs, may be entered. 



In re JABLIN. 
(District Court, B. D. New York. February 27, 1912.) 

1. BaNKEDPTOY (§ 250*) — ^WlTHHELD ASSETS— EVIDENCE— iNABILITr Or BaNK- 

KUPT. 

Evidence that by reàson of a bankrupt's abject poverty he woulfl be 
unable to eomply with an order requiring hlni to surrender alleged with- 
held assets to his trustée could be eonsldered by the commissloner In test- 
ing the banicrupt's honesty and good faith in determlning the issue whether 
assets had been in fact withheld. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 250.*] 

2. Bankeuptct (§ 250*) — Withheld Assets— Bvidenoe. 

Evidence field to sustain a commissioner's finding that assets of a bank- 
rupt had not been unlawfully withheld, as alleged in a creditor's pétition 
to compel surrender thereof to the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 250.*] 

In the matter of bankruptcy proceedings of Isaac Jablin. Pétition 
to review a referee's order dismissing proceedings to compel the 
bankrupt to turn over alleged withheld assets amounting to $3,425. 
Affirmed. 

Richard Cohn (Max Meyer, of counsel), for bankrupt. 
Archibald Palmer, for trustée. 

CHATFIELD, District Judge. Certain creditors hâve înstituted 
a proceeding to compel the bankrupt to turn over the sum of $4,007.43, 
alleged to hâve been concealed by him in contemplation of bankruptcy 
and to be still within his control. The amount of their demand is 
now modified to the figures to accord with the détails of the testimony 
taken upon the référence, viz., the sum of $3,425. The issue as raised 
by the bankrupt's déniai was referred to a spécial commissioner, who 

•For other cases see same topio & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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has reported that the motion should be denied. He bases this, both 
upon the appearancfe of the witnesses and the testimony given before 
him, from which he décides as a question of fact that the bankrupt 
has not been conclusively shown to hâve had in his possession any 
substantial amount of property which he has not accounted for, even 
though his testimony with relation thereto has been unsatisfactory 
and difficult to pass upon, through his poor knowledge of the English 
language and lack of éducation and intelligence. 

[1] The commissioner also based his conclusion upon the présent 
financial condition of the bankrupt and his family, as evidenced by 
the abject poverty in which they hâve been living since this proceed- 
ing was started. In this the commissioner has referred to the inabil- 
ity of the bankrupt to comply with any order, as if the proceeding were 
to punish the bankrupt for contempt for failure to comply with the 
court's order, rather than to détermine whether an order should be 
made. But in so far as the commissioner used this testimony as to 
the financial condition of the bankrupt in testing the honesty and good 
faith of the bankrupt's statements, his conclusions would seem to be 
correct. The whole matter is a question of fact, and as to this the 
commissioner has formed an opinion well fortified by testimony. 

[2] A certain amount of money was derived by the bankrupt from 
insurance paid after a fire upon a settlement with the Insurance com- 
panies for less thanone-half the claimed loss. This amount, like some 
of the debts owed to the bankrupt's family, appears to hâve been used 
by the bankrupt's brother and other of his relatives in an attempt to 
save what they might from the bankruptcy proceedings. But even 
if some of thèse claims should be disallowed, and even if the bank- 
rupt has been to a certain extent a party to bolstering up claims 
that did not arise in the way in which they are said to hâve occurred, 
nevertheless the mère conduct of the bankrupt and of his relatives up- 
on the hearing or the proving of claims does not prove that property 
existed prior to the bankruptcy, more than what has been brought 
out in the proceedings. 

The well-known rule that the testimony of a witness may be held 
entirely unworthy of belief, if it be proven false or untrustworthy with 
respect to some material fact as to which the witness had knowledge, 
might hâve been invoked by the spécial commissioner, if he had found 
that the testimony as to the nonexistence of assets was not crédible 
or satisfactory. But, on the other hand, if the spécial commissioner 
is satisfied that the sum realized from the insurance is the only prop- 
erty of substantial amount which the bankrupt failed to give an ac- 
count of or turn over to his creditors, then his finding should not be 
disturbed, and the additional finding that the bankrupt would in ail 
likelihood be unable to turn over anything, if ordered, and hence that 
he would hâve to be released upon any possible contempt proceedings, 
furnishes by itself a reason why the court need not go into the dé- 
tails of the issue referred in order to see if the opinion of the court 
would hâve been the same in ail respects as that expressed by the 
spécial commissioner who heard the witnesses. It has nevertheless 
been necessary for the court to make an examination of the testi- 
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lïiojly and exWbîts, and thèse, coupled with the spécial commîssîoner's 
opinion olthe witnesses themselves, would seem to be ample justifica- 
tion for the conclusion reached by the commissioner. 
The report will be confirmed. 



BARNES V. TREES et aL 
(District Court, S. D. New York. Tebruary 19, 1912.) 

1. COUETS (§ 351*) — FEDERAL COURTS — EXAMINATION BeFOBE TRIAI.. 

The State law of New York, authorizlng an examinatlon before trial as 
a substitute for discovery, does not apply to actions in the fédérai courts 
withln such state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924; Dec. DIg. 
i 351.* 

Conformlty to state praetice, see notes to O'Gonnell v. Reed, 5 C. C. A. 
594 ; Nederland Life Ins. Co. v. Hall, 27 C. C. A. 393.] 

2. Discovery (§ 70*) — Déposition De Bene Ësse — Examination of Dé- 

pendant — Refusai, to Answeb Interbogatories — Penalty — Striking 
Answee. 

Rev. St. f 863 (U. S. Comp. St. 1901, p. 661), provldes that the testimouy 
of any wltness may be taken in any civil cause pending in a District or 
Circuit Court by déposition de bene esse when the wltness lives at a 
greater distance from the place of trial than 100 miles, or is bound on 
a voyage to sea, etc., on reasonable notice, and any person may be com- 
pelled' to appear and dépose as provlded in the same manner as wit- 
nesses may be compelled to appear and testify In court. Eeld, that where 
plaintiff. In an action at law, propounded interrogatories to défendant 
on an examinatlon de bene esse Inltiated under such section, the court 
would not strike out defendant's answer because of his refusai to an- 
swer certain interrogatories so propounded. 

[Ed. Note.— For other cases, see Discovery, Cent Dig. §§ 84r-86; Dec. 
Dig. § 70.*] 

At Law. Action by Thurlovir Weed Barnes against Joseph C. Trees 
and others. On plaintiff's motion to strike out defendant's answer 
unless défendant answered certain interrogatories propounded by 
plaintiff ( on an examinatlon de bene esse initiated by plaintiff under 
Rev. St. § 863 (U. S. Comp. St.. 1901, p. 661). Denied. 

Samuel Untermyer, for plaintiff. 
Frédéric R.. Kellogg, for défendant. 

HAND, District Judge. If this were a suit in equity and the de- 
fendant refused either inspection or discovery, perhaps the court 
might hâve power to strike out the answer. I hâve been at some pains 
to find an authority for^ the praetice without finding any, unless it 
be Walker v. Walker, 82 N. Y. 260, little weight to which can be 
accorded after Hovey v. Elliott, 167 U. S. 409, 17 Sup. Ct. 841, 42 
L. Ed. 215. The revisers' note (5 Edmonds' Statutes, 411), to the 
original revision of the New York statutes (2 R. S. p. 199, §§ 21-27) 
certainly shows that no change in procédure was intended in respect 
of striking out the answer, when that provision was made applicable 

•For other cases see same topic & § ntjmbek in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexns 
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to actions as well as suits in that state. The United States statute 
(section 724 [U. S. Comp. St. 1901, p. 583]), although it has been 
construed (Carpenter v. Winn, 221 U. S. 533, 31 Sup. Ct. 683, 55 
L. Ed. 842) as only adding a new sanction to the right to compel the 
production of papers, refers to the procédure in chancery, and was 
probably drawn from it in respect of this feature too. Indeed, the 
courts of England had in the latter part of the eighteenth century 
already adopted a similar proceeding (Clifford v. Taunton, 1 Taunt. 
167; Goldschmidt v. Marryat, 1 Camp. 562), which they avowedly 
chose to avoid a bill for inspection. I understand it as an order for 
preliminary inspection, and not therefore like section 724 as now in- 
interpreted. It does not indeed appear whether the sanction included 
striking out the pleading or a nonsuit. The cases in volumes 1 and 
2, Anstruther, are somewhat similar, but, as they were in the Ex- 
chequer, they are less significant, for the Éxchequer always had some 
équitable jurisdiction in any event, and was perhaps more readily in- 
fîuenced. In New York (Bank of Utica v. Hillard, 6 Cow. [N. Y.] 
62) the ruie had some récognition, but only when the document was 
that on which the right rested, a sort of extension of oyer. It seems 
likely that the power always existed in equity, for default- in either 
discovery or inspection, and I hâve no doubt further inquiry would 
disclose authorities. 

The présent section 870 of the New York Code had its origin in 
2 R. S. p. 200, § 26, or at least goes back so far, and was avowedly 
an efïort to extend to actions the remedy which formerly one could 
get only in suits or by ancillary bills for discovery. 

[1] The "examination before trial" which has been ever since a 
part of the procédure of New York is therefore a substitute for dis- 
covery, and it is well settled that it does not apply to actions in the 
fédéral courts within the state. Ex parte Fisk, 113 U. S. 713, 5 
Sup. Ct. 724, 28 L. Ed. 1117. If it did, then the relief hère asked 
for could hâve been obtained, as an incident to that relief which 
has long had statutory authority. The proceeding now pending is 
nothing of the kind, but an examination de bene esse under section 
863, and it merely happens to be the case that the witness being ex- 
amined is a défendant. 

[2] At the time when the procédure was becoming settled upon 
which we can now rely, except as Congress changes it, a party could 
not be examined at ail, and there is nothing that I know in the cus- 
tomary law, except the cases which I mentioned above, which jus- 
tifies the suggestion that either. discçvery or inspection had ever been 
imported by the common-law courts into their procédure. Possibly 
the same judges who did so as to inspection might hâve donc so as 
to discovery in advance of trial, if the testimony of witnesses had 
been admissible; but they did not, and certainly to-day I cannot, 
without the aid of a statute. 

Motion denied, without préjudice to an application in the West- 
ern District of PennsyJvania for an order compelling the witness to 
answer. 
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LOCKER et al. v, AMERICAN TOBACCO CO. et aL 

(District Court, S. D. New York. January 22, 1912.) 

1. Pleading (§ 320*) — Bill of Paktictjlaes. 

Where, In an action for damiages for Injuries sustalned by an alleged 
unlawful comblnatlon in restralnt of trade, the complaint alleged a com- 
blnatlon, which was not agalnst plaintlffs specifically, the proof of which 
might be founded on Inferences to be drawn from the course of business, 
and two of the défendants had already been held to hâve participated in 
the illégal comblnation in a proceedlng brought by the United States on 
behalf of the public, and the other had knowledge of its own relation to 
the défendants and whereln it participated in any combina tion, défend- 
ants were not entitled to a bill of particulars, alleging spécifie détails of 
the comblnation and Its efCeet on plaint'ifCs. 

[Ed. Note. — For other cases, see Pleading, Cent. Dlg. § 972; Dec. Dlg. 
§ 320.*] 

2. Pleading (§ 317*) — Bill of Paktioulabs— Spécial Injurt. 

Where, in an action to recover damages for injuries due to an alleged 
unlawful comblnation in restraint of trade, the damages claimed were 
very large, and were in the nature of spécial damages, défendants were 
entitled to a bill of particulars with référence thereto. 

[Ed. Note. — For other cases, see Pleading, Dec. Dig. § 317.*] 

At Law. Action by John A. Locker and another, trading as E. 
Locker & Co., against the American Tobacco Company, the Metro- 
politan Tobacco Company, and others. On application for bill of 
particulars. Granted in part. 

Charles Dushkind, for plaintiffs. 

Nicoll, Anable, Lindsay & Fùller, for défendants American To- 
bacco Co. and others. 

Goldsmith, Cohen, Cole & Weiss, for défendant Metropolitan To- 
bacco Co. 

WARD, Circuit Judge. The court, when asked to order a bill of 
particulars, has to steer between two evils, namely, unreasonably re- 
stricting the plaintiff's case or exposing the défendant to surprise at 
the trial. 

[ 1 ] The comblnation alleged in the complaint is not one against the 
plaintiiï specifically, in which case greater particularity might be re- 
quired, but against the public generally. The proof of it may be 
founded on inferences to be drawn from the course of business, and 
the plaintiffs may be unable to state spécifie détails. The other de- 
fendants, the American Tobacco Company, the American Snufï Com- 
pany, and Blackwell's Durham Tobacco Company, hâve already been 
held to hâve participated in an illégal combination in a proceeding 
brought by the United States on behalf of the public. The défend- 
ant the Metropolitan Tobacco Company, which asks for the bill of 
particulars, of course has knowledge of its own relation to its co- 
defendants, and whether it has participated in any combination, es- 
pecially in relation to the charges in articles 32 to 40 of the com- 
plaint, in which it is specifically named. Its codefendants may be 

•For other cases see same topic & § numbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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relied on to meet other charges in the complaint of whicli it has no 
direct knowledge. 

[2] In view of ail the circumstances, I think the pleading_ suffi- 
ciently apprises the Metropolitan Tobacco Company of what it will 
hâve to meet at the trial ; but the damages claimed being very large, 
and being in the nature of spécial damages, I think the défendants 
are entitled to a bill of particulars showing the amount and kind of 
damage the plaintiffs hâve suffered since the year 1905, and how the 
same resulted from the conspiracy alleged in the complaint. 

To that extent the motion is granted. 



In re BROCKTON IDEAL SHOE CO. 

Ex parte LAVERS. 

(District Court, S. D. New York. February 28, 1912.) 

Bankettptct (§ 117*) — Ancillaey Receiveb— Sale of Assets. 

Banlcruptcy proceedings havlng been tnstituted against a corporation 
In Massachusetts, and an ancillary receiver appointed to take charge of 
the bankrupt's business In New York, such recelver's duty was llmited to 
the collection of assets and to hold the same awaitlng the appointment of 
a trustée; and, in the absence of any application by the Massachusetts 
recelvers, the New York court would not authorlze the ancillary receiver 
to sell the bankrupt's entlre stock in New York, merely because the sea- 
son for the sale thereof had passed and the keeping of the goods entailed 
eome eost. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 167, 724; 
Dec. Dlg. § 117.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Brockton Idéal Shoe Company. On application of Henry Lavers, an- 
cillary receiver appointed in New York, to sell the bankrupt's New 
York stock. Denied. 



HAND, District Judge. The order asked for may be very sâtis- 
factory in this instance, but the practice is capable of great abuse. 
The ancillary receiver wishes to sell out the whole stock of shoes 
hère in New York, because it costs something to keep them and they 
are winter goods. I do not believe the act ever contemplated any 
such thing. If the creditors could be got together, ail of them, and 
their wishes considered, I should not stand on the formality of a 
trustée, if the case originated hère. 

But, even if those facts existed hère, it is the District Court of 
Massachusetts that will hâve jurisdiction of such sales after a trustée 
has been appointed. There has already been an adjudication, and 
for ail substantial purposes of administration the Massachusetts court 
ought to be regarded as already in charge. The New York receiver 
has nothing to do but coUect the assets and wait for a trustée. If 

*For other cases see same toptc & i numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the Massachusetts receivers think the matter of pressing importance, 
they can go to their own court for instructions. If Judge Dodge, 
or the référée, thinks it wise and proper to sell, I will gladly co- 
operate by ordering a sale upon an application hère of the ancillary 
receiver showing that fact. That will be the nearest approach pos- 
sible to the resuit, if a trustée were in fact appointed, and it ought 
to take only a short time. No such pressing necessity appears as 
justifies anything further. 



TJNITED STATES v. HOCKING VALLEY ET. 00. 

Plstrict Court, N. D. Olilo, W. D, December 9, 1911.) 

No. 1,357. 

1. Cabriees (§ 38*) — Intebstate Commerce Act — Violations. 

The acceptance by a rallroad company in settlement wltî» a coal Com- 
pany for Interstate shlpments of coal made durlng the preceding montii, 
sent as prepaid and settled for monthly under a gênerai custom of the 
business, of notes of the coal company for a part of its frelght charges, 
under a prevlous understanding and arrangement therefor, constitutes 
a "willful failure * * * to strlctly observe Its tariffs" In violation 
of section 6 of the Interstate commerce act (Act Feb. 4, 1887, c. 104, 24 
Stat. 380 [U. S. Comp. St. 1901. p. 3156]), as amended by Act June 29, 

1908, c. 3591, § 2, 34 Stat. 586 (D. S. Comp. St. Supp. 1909, p. 1153), and 
a misdëmeanor thereunder vphether it be considered as an acceptance 
of a "less or différent compensation" for the service or the extension 
of "privilèges and facilitles in transportation" not specifled In its pub- 
lished tariffs. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 38.*] 

2. Oaeeiebs (§ 38*) — Indictment fob Violation of Intebstate Commerce Act 

— SurnciKNCY. 

An Indictment agalnst a rallroad company for a failure to observe Its 
publlshed tariffs by extending crédit to a shlpper under Joint rates for a 
part of the freight due is not Insufflcient because it does not exclude the 
possibillty that it received In cash its own share of such freights. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 38.*] 

3. Cabriebs (§ 32*) — Intebstate Commerce Aoi — Violation — "Discrimina- 

tion." 

A rallroad company practlees a discrimination In respect to transporta- 
tion in violation of section 6 of the Interstate commerce act (Act Feb. 
4, 1887, c. 104, 2'4 Stat. 380 [U. S. Comp. St. 1901, p. 3156]), as amended 
by Act June 29, 1906, c. 3591, § 2, 34 Stat. 686 (U. S. Comp. St. Supp. 

1909, p. 1153), in favor of one Interstate shlpper and agalnst others of 
the same class, shlpping the same eommodity from the same points and 
under substantially the same conditions as to timé of shipment, destina- 
tions, connections, and manner of transportation and other détails ideutl- 
fying the similarlty of transactions, by the device of extending crédit to 
such favored shlpper for the frelght charges, and exactlng and collectlng 
such charges from the other shippers. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 32.* 
For other définitions, see Words and Phrases, vol. S, p. 2099. 
What constitutes an unlawful préférence or discrimination by carrier 
under Interstate commerce régulations, see note to. Gamble-Kobinson 
Commission Co. v. Chicago & N. W. By. Co., 94 C. O. A. 230.] 

*For othar cases see same topio & § numeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



UNITED STATES V. HOCKISG VALLEY RY. CO. 235 

Criminal prosecution by the United States against the Hocking 
Valley Railway Company. On demurrer to indictment. Overruled. 

U. G. Denman, U. S. Atty., J. G. Fogg, Asst. U. S. Atty., and 
John H. Marble, Sp. Asst. U. S. Atty. 
James Byrne and James H. Hoyt, for défendant. 

KILLITS, District Judge. An indictment bas been found by the 
grand jury of this court in 28 counts against the Hocking Valley Rail- 
way Company, a corporation organized and existing under and by 
virtue of the laws of Ohio, being a common carrier operating a line 
of railroad wholly within such state. 

The several counts divide themselves into three classifications, 
within which the language of each count is identical, save such chang- 
es as are necessary to involve transactions différent in facts but of 
natures entirely similar. An abstract of one count in each of the 
three classifications will serve to illustrate the entire indictment. The 
indictment is attempted to be found under the act of 1887 to reg- 
ulate commerce, and the so-called "Eikins Act" of 1903 (Act Feb. 19, 
1903, c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 1909, p. 1138]), 
as both were amended in 1906 (34 Statutes at Large, 584, Compiled 
Statutes, Supplément of 1909, pages 1155, 1156). Counts 1 to 10, 
inclusive, deal with monthly settlements for coal shipped as prepaid 
freight in December, 1908, and several months in 1909, each count 
relating to an individual month. Counts 11 to 20, inclifsive, deal 
with the same monthly settlements and relate to the same transactions 
as those covered by the previous charges. Each of the remalning 
counts, 21 to 28, takes up a single car load shipment of coal, being 
one involved in some one of the several monthly settlements dealt with 
by the previous counts, and in each of thèse last counts reliançe is 
had upon those terms of the law last quoted. 

A brief statement of one count in each of thèse three classifica- 
tions will be sufficient for the purposes of this opinion. 

Omitting the formai averments relating to the road's location, its 
engagement in Interstate commerce through the connections therein 
named, and other matters which bring the défendant company under 
the provisions of the act in question, and that it had complied with 
the law's requirements touching the publishing of its rates, count 
1 avers the existence of a corporation known as the Sunday Creek 
Company, operating coal mines adjacent to the defendant's road at 
Nelsonville, Ohio, and shipping coal therefrom, and avers, in lan- 
guage sufficient for the several purposes, thèse additional facts: 

That during the month of December, 1908, the défendant received 
from the said Sunday Creek Company coal in car load lots, and shipped 
the same in interstàte commerce in 32 cars bound into states other 
than Ohio. 

That each of the said cars was so received for shipment and ship- 
ped as prepaid freight, the total freight charges therefor within and 
without the state of Ohio to be charged against and paid by the 
shipper, the Sunday Creek Company. 

That the total freight charges, computed by published rates for 
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such shipments, for the shipment of said 32 car loads of coal, were 
$1,823.63. 

That during the same month were received from the said Sunday 
Creek Company for shipment and shipped to points within the state 
of Ohio in car load lots, as prepaid freight shipments, the freight 
charges therefor to be chargea against and to be paid by the Sun- 
day Creek Company as prepaid freight, in the aggregate amount for 
freight at the published tariff rate of $24,667.42. 

That the total amount of freight charges for prepaid freight to be, 
charged to and paid by the Sunday Creek Company to the défendant 
upon shipments of coal by défendant during the month of Decem- 
ber, 1908, as aforesaid, was $26,491.05. 

That a custom made inévitable because of the nature of the busi- 
ness and the work of accounting provided for a monthly crédit for 
freight charges to the shippers of coal over defendant's road, includ- 
ing thé Sunday Creek Company, for coal received to be shipped and 
shipped by défendant as prepaid freight, such crédit to terminate 
virith monthly settlements. 

That when the regulâr monthly accounting for the freight for the 
aforesaid interstate and intrastate shipments for December, 1908, was 
had, on January 27, 1909, the défendant railroad made a settlement 
with the Sunday Creek Company therefor on thèse terms : In money, 
$1,491.05; for the balance of the $26,491.05, namely, $25,000, a 
promissory note executed by the said Sunday Creek Company, at four 
months, at 5 per cent. 

That at and previous to such settlement on the terms aforesaid no 
demand was made by the défendant company upon the Sunday Creek 
Company for the payment of said prepaid freight charges wholly in 
money, nor was any effort made at any time to collect said charges. 

That said note, interest being paid, was renewed from time to time 
by the défendant company until April 1, 1910, on which date it was 
merged, with other debts due to the défendant, into 5 per cent, de- 
benture bonds of said Sunday Creek Company, payable April 1, 1913, 
which bonds are wholly unpaid. 

That this settlement for 1,491.05 in cash and $25,000 in crédit was 
the fruit of an understanding and arrangement between the défend- 
ant and the Sunday Creek Company had and existing before and 
at the time of each of the shipments of coal whose prepaid freight 
charges went to make up said amounts and up to the time of making 
said settlement and the taking of said note. 

That "by the acceptance and taking of said note as part payment 
for such transportation the said the Hocking Valley Railway Com- 
pany, common carrier as afpresaid, did demand, collect, and receive 
a less and différent compensation for the transportation of such prop- 
erty, and for the service connected therewith between the said points 
of shipment, such points being named in the aforementioned tariff s, 
than the rates and charges which were specified in said tariff s so filed 
with the said Interstate Commerce Commission, and so in effect at 
the time of said shipments. That by the means aforesaid, to wit, 
the taking. of said note in part payment for such transportation, the 
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said the Hocking Valley Railway Company did remit by said device 
a portion of the rates and charges so in said tariffs specified, and did 
extend to said Sunday Creek Company a privilège, in the transpor- 
tation of its said property, not specified in such tariffs." 

The count concludes with the formai charge that the défendant 
through thèse facts unlawfuUy demanded, coUected, and received a 
less and différent compensation for the transportation of this prop- 
erty and for its service in connection therewith, and unlawfnlly remit- 
ted a portion of the rates and charges for the transportation of such 
property, and that through the device of receiving and acce^ting said 
note unlawfully remitted a portion of the rates and charges for the 
transportation of such property so in said tariff specified, and did 
unlavi^fuUy extend to the said Sunday Creek Company a privilège in 
regard to the transportation of the property above named not speci- 
fied in its tariffs, contrary to the form of the statute. 

This count and 2 to 10 following are drawn to meet that portion 
of section 6 of the Act of 1887, as amended in 1906, which reads : 

"JS'or shall any carrier charge or demand or collect or recelve a greater 
or less or différent compensation for such transportation of passengers or 
property, or for any service in connection therewith, between the points 
named In such tariffs, than the rates, fares and charges whlch are specified 
in the tariffs flled and In effect at the time ; nor shall any carrier refund or 
remit in any manner or by any device any portion of the rates, fares, and 
charges so specified, nor extend to any shipper or person any privilèges or 
facilities In the transportation of passengers or property, except such as 
are specified In such tariffs." 

The act of 1906 also amends the original section 6, touching the 
détails required in the published schedules, the law now reading: 

"The schedules printed as aforesald by any such common carrier shall 
plainly state the places between whlch property and passengers will be car- 
ried, and shall contain the classiflcation of frelght in force, and shall also. 
state separately ail terminal charges, storage charges, Iclng charges, and ail 
other charges which the commission may requlre, ail privilèges or facilities 
granted or allowed and any rules or régulations which in any wise change, 
affect, or détermine any part of the aggregate of such aforesaid rates, fares 
and charges, or the value of the service rendered to the passenger, shipper, 
or consignée." 

It is very plain from the context that the word "tariffs," as used 
at the close of the first quotation above from the law, is used in the 
sensé of schedules, rates, and charges, and that the two provisions 
we quote are to be read together. 

Count 11, which may be referred to as illustrative of the second 
classification of counts, relates to the same transaction as that set 
out in count 1, and follows in the main the allégations of that count, 
with the additional averments: That when the indebtedness arising 
for such- transportation charges for December, 1908, arose, certain 
other companies and persons wete engaged in the business of mining, 
selling, and shipping of coal in the vicinity of Nelsonville, Ohio, and 
shipping therefrom during said month upon the defendant's railroad 
and its various Connecting lines in Interstate and intrastate commerce 
and under conditions similar to and substantially like those under 
which shipments were made, as stated, by the Sunday Creek Com- 
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pany, naining some of said other persons, firms, and corporations so 
shipping coal. That from each said shippers so named, excepting 
only the said Sunday Creek Company, the défendant railroad Com- 
pany demandèd and collected in légal money shortly after the close 
of the month of December, 1908, and at the time of the settlement 
for the business of said month, the entire amount of the freight 
charges due on account of shipments sent as prepaid freight, includ- 
ing ail of said shipments made by each of said respective shippers in 
interstate commerce. That to insure the collection of the freight 
charges fen account of the transportation of property as prepaid 
freight in interstate as well as intrastate commerce, with monthly 
crédits extended to each of said shippers as to the Sunday Creek 
Company, the défendant railroad company demandèd, exacted, and 
obtained from each of said firms, corporations, and persons shipping 
coal from said Nelsonville, excepting only from the Sunday Creek 
Company, bonds with sureties guaranteeing the payment of the charg- 
es on such shipments from month to month. That as a part of the 
plan and device to favor and to grant concessions and discrimina- 
tions to the said Sunday Creek Company the said the Hocking Val- 
ley Railway Company did not ask, demand, exact, or obtain any 
Such bond from the said Sunday Creek Company. That by the tak- 
ing and accepting of such note in part payment and in settlement for 
the charges for the tfânsportation of coal in interstate commerce 
due from the Sunday Crëek Company to the défendant railway com- 
pany the latter unlawfully granted and gave a concession and ad- 
vàntage to the Sunday Creek Company in respect to the transporta- 
tion of such property in interstate commerce by which device the coal 
was transported at a rate less than that named in the published tar- 
iffs, "and whereby, in the manner and form aforesaid, a discrimina- 
tion was pràcticed in favOr of and an advantage given to said Sun- 
day Creek, Company, by the said the Hocking Valley Railway Com- 
pany in respect of the transportation of said coal so transported as 
aforesaid as specified in this count, in said interstate commerce for 
said Sunday Creek Company, and against other persons, firms, and 
corporations, and particularly against the other persons, firms, and 
Corporations hereinbefore mentioned as being shippers of coal, and 
for whom, as aforesaid, the said the Hocking Valley Railway Com- 
pany wasdoing like andcontemporaneous service in the transporta- 
tion of a like kind of interstate traffic under substantially similar cir- 
cumstances and conditions, and who were each required by said the 
Hocking Valley Railway Company, as aforesaid, to furnish bonds to 
insure payments and to make timely and proper payments in money 
of the charges for the transportation of property so shipped by said 
shippers, other than said Sunday Creek Company." 

Count 21, which is typical of the last eight counts, is substantially 
identical in wording with count 11, dealing, however, as we hâve said, 
with but one single shipment of coal from Nelsonville, Ohio, to 
Chicago, 111., the prepaid freight charges of which being one of the 
items going to make up the amounts involved in the settlement be- 
tween the défendant railway company and the Sunday Creek Com- 
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pany for the business donc in January, 1909. The count need not 
be further described because of its similarity to each of counts 11 
to 20, and our considération of count 11, as illustrative of counts 11 
to 21, inclusive, is applicable to count 21 and its fellows in its classi- 
fication. 

Counts 11 to 28 are attempted to be drawn to meet that portion 
of the language of the Elkins Act which was not changed by the 
amendment of 1906, and which reads: 

_ "It shall be unlawf ul for any person, persons, or corporation to offer, grant, 
glve, or soliclt, accept or receive, any rebate, concession or discrimination in 
respect to the transportation of any property in interstate or foreign com- 
merce, or by any eommon carrier subject to said act to regulate commerce 
and the acts amendatory thereof, whereby any such property shall by any 
device whatever be transported at a less rate than that named in the tarifes 
published and filed by such eommon carrier, as required by said act to regu- 
late commerce and the acts amendatory thereof, or whereby any other ad- 
vantage is glven or discrimination is praeticed." 

[1]. The government argues that the only question presented by 
the facts pleaded in counts 1 to 10, respectively, is: 

"May a carrier subject to the act publish its rates for services subject to 
the act to regulate commerce in terms of money and then receive promissory 
notes as payment to it for such services, without violating Ihat portion of 
section ô of the act to regulate commerce which provides that no carrier 
shall 'charge or demand or collect or receive a greater or less or différent 
compensation' lor its services subject to the act 'than the rates, fares, and 
charges which are specified in the tariff filed and in efCect at the time'?" 

If we may take the governnient's position that the acceptance of 
a note for an amount so large as to necessarily include at least $332.58 
of its charges against the Sunday Creek Company for prepaid inter- 
state freight charges for December, 1908, as shown in count 1, was 
a "payment" of that portion of such charges not paid in cash, the 
answer to its question is easy. The situation would clearly involve 
the défendant in a violation of those provisions of the law above 
quoted. But the difficulty lies in finding in the indictment allégations 
of f act warranting such an assumption. Undoubtedly the law is char- 
acterized accurately and f airly in the indictment, that, it provides, 
"in substance, that corporation eommon carriers, engaged in the 
transportation of property in interstate traffic, should charge and col- 
lect in légal money, from shippers, the full and exact amount of 
transportation charges as determined and fixed by the published 
tariffs and schedules." 

In Louisville & Nashville R. R. v. Mottley, 219 U. S. 467, 475, 
477, 479, 31 Sup. Ct. 265, 267 (55 L. Ed. 297), an injured passenger 
had released the company from liability for damages in considéra- 
tion of free passenger transportation during his life. The Suprême 
Court held that continued observance of its obligation under this 
agreement with Mottley made the company an offender against the 
law, saying: 

"But the act of June 29, 1906, made a material addition to the words of 
the act of 1887 ; for it expressly prohibited any carrier, unless otherwise pro- 
vided, to demand, collect, or receive 'a greater or less or différent compensa- 
tion' for the transportation of persons or property, or for any service in 
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connection therewlth, than the rates, fares, and charges speclfled In the tariflt 
flled and In efifect at the tlme. We cannot suppose that this change wa» 
wlthout a distinct purpose on the part of Oongress. The words 'or différent,' 
looking at the context, cannot be regarded as superfluous or meaningless. We 
must hâve regard to ali the words used by Congress, and, as far as possible, 
glve effect to them. Market v. Hoffman, 101 U. S. 112, 115 [25 L. Ed. 782]. 
ïhe history of the acts relating to commerce shows that Congress, when in- 
trodueing into the act of 1906 the word 'différent,' had in mind the purpose of 
curing a defect in the law and of suppressing evU practices under it by pro- 
hibitlng the carrier from charging or receivlng compensation exeept as in- 
dicated In Its publlshed tariff. * * • ïhe évident purpose of Congress 
was to establish unlform rates for transportation, to glve ail the same op- 
portunity to know what the rates were as well as to bave the equal beneflt 
of them. * * * That money only was receivable for transportation is the 
basis upon which the Interstate Commerce Commission has proceeded ; for, in 
one of its conférence rullngs (207) issued In 1909 (1906), the commission held 
that nothing but money could be lawfully received or accepted in payment for 
transportation, whether of passengers or property, for any service connected 
therewlth ; 'it being the opinion of the commission that the prohibition against 
the charging or collectlng a gréa ter or less or différent compensation than 
the established rates or fares in effect at the tlme precludes the acceptance of 
service, property or other payment In lieu of the amount speclfled in the 
publlshed schedules.' It Is now the established rule that a carrier cannot de- 
part to any extent from its publlshed schedule of rates for Interstate trans- 
portation on file wlthout incurrlng the penaltles of the statute. That rule 
was established in exécution of a public policy which, it seems, Congress de- 
liberately adopted ,as applicable to the Interstate transportation of persons 
or property. The passenger has no right to buy tickets wlth services, adver- 
tlsing, releases, or property, nor can the rallroad company buy services, ad- 
vertising, releases, or property wlth transportation. The statute manifestly 
means that the purchase of a transportation ticket by a passenger and' its 
sale by the company shall be consummated only by the former paying cash 
and by the latter receivlng cash of the amount speclfled in the publlshed 
tariffs. • * * The purpose of Congress was to eut up by the roots every 
form of discrimination, favoritlsm, and inequallty, exeept in the cases of cer- 
tain excepted classes to which Mottley and his wlfe did not belong, and which 
exceptions rested upon peculiar grounds. • * • The words of the act, 
therefore, must be taken to mean that a carrier engaged in Interstate com- 
merce cannot charge, collect, or receive for transportation on its road any- 
thlng but money." 

Again, in C, Ind. & L. Ry. Co. v. United States, 219 U. S. 486, 
on page 496, 31 Sup. Ct. 272, on page 274 (55 L. Ed. 305) the court 
say: 

"The législative department Intended that ail who obtained transportation 
on Interstate Hues should be treated alike in the matter of rates, and that 
ail who availed themselves of the services of the rallway company (wlth cer- 
tain speclfled exceptions) should be on a plane of equality. Those ends can- 
not be met otherwise than by requiring transportation to be paid for in money 
Which has a certain value known to ail and not in commodities or services or 
otherwise than in money." 

The language of the indictment, however, is such as to leave some- 
thing to the opération of a doubtful presumption before we can say 
that the taking of the noté was a "payment of the charges to the 
extent of its face." Considering that the charges in question are 
described as prepaid, which involves the idea of payment before serv- 
ice, the effect of the allégation that the cash payment ($1,491.05 of 
the $26,491.05 actually due at the settlement) "was so taken and ac- 
cepted in pursuance of an arrangement and understanding had and 
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existing before and at the time of said shipments and up to the time 
of making said settlement and the taking of said note, to wit, 
* * * between said the Hocking Valley Railway Company and 
said Sunday Creek Company, and their respective officers and agents," 
is to relate the act of settlement on that basis to the time of making 
the charge as "prepaid." The défendant cannot object to so treat- 
ing the transaction if, in this particular, the indictment states the 
facts. 

Thèse allégations, then, require us to regard the giving of crédit 
for $25,000, involving thèse $332.58 at least of Interstate charges as 
contemporaneous with the création of the debt, but, considering the 
clarity requisite in a criminal pleading, they do not warrant our hold- 
ing that the taking of the note should be related to the time when 
"prepaid charges" should hâve been prepaid in fact. The pleading 
does not state that the "arrangement and understanding" in efïect at 
the time of creating the charges involved in terms the acceptance 
of a note for any part of them. The allégation is simply that the 
understanding related to the acceptance of a small installment in cash. 
In an indictment every doubtful meaning must be resolved against 
the pleader. We are compelled, therefore, to regard the taking of 
the note as applicable to an antécédent indebtedness, as to which the 
law is that an express agreement to that effect must be pleaded and 
shown before acceptance of a promissory note will be taken as pay- 
ment. Merrick v. Boury, 4 Ohio St. 60; Hall v. Stevens, 116 N. 
Y. 201, 22 N. E. 374, 5 L. R. A. 802; Atlas S. S. Co. v. Colombian 
Land Co., 102 Fed. 358, 42 C. C. A. 398. 

At this point, therefore, we are with the défendant that the facts 
as pleaded show nothing more than an extension of crédit to the Sun- 
day Creek Company, but we do not accept defendant's further con- 
tention that thèy présent the still smaller issue, namely, the right of 
the Company to extend longer crédit to the Sunday Creek Company 
than to its rivais and thus to violate a custom rather than a law, 
which défendant assumes to be the only question presented. 

Plainly, there is reason in the indictment's statement that "neces- 
sity and convenience" created a custom for a charge of prepaid 
freight to the user to be settled monthly after checking and auditing. 
We must assume that Congress legislated in this act with référence 
to the exigencies of the business and with a view to assist it rather 
than to hamper it, and neither the context nor the spirit and purpose 
of the act suggest the abrogation of the rule of common law that 
criminal intent is a necessary ingrédient of an offense under it. The 
custom being one making not only for the convenience of both shipper 
and carrier, but also born of necessity in the facilitation of transporta- 
tion, one with a fruitage of better public service, uniform observance 
of it cannot be imputed for a violation of the law, however super- 
ficially it may appear to be inconsistent with the exact letter. Be- 
sides, as we shall notice later, it is a "willful failure" to observe this 
section of the act that is imputed a misdemeanor. Uniform observ- 
ance of so bénéficiai a custom can hardly be said to be a willful fail- 
ure. 

194 F.— 16 
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But do not the facts pleaded establish an offense? Is not even the 
extension of crédit, as the fact is charged hère, a violation of the 
act o£ 1906? The court is not bound in answering this question to 
look only to those provisions of the law which either the govern- 
ment or défendant or both assume are alone applicable. The fact 
that the government in the margin of its indictment opposite the 
beginning of each of its counts numbers 1 to 10 places the wqrds, 
"Act to regulate commerce, section 6," and argues only in its brief 
the provisions we quote above, does not prevent the considération of 
other language of the statute and provisions in pari materia. Nor 
is the court concluded by the government's formulation of the ques- 
tion which it assumes the facts présent, which we hâve quoted above. 
Taking up defendtint's challenge, the whole law should be considered, 
and the whole law is not only those parts of the act of 1906 which 
are in pari materia and germane to the facts pleaded, but the entire 
law to regulate commerce as that act amends it. We cannot be 
asked to treat separately that part of the Hepburn act which afïects 
in terms to amend the original act to regulate commerce from that 
part which puts changed reading into the so-called Elkins act. In 
effect, the act of 1906, in its section 2, brings together provisions 
dealing with the same subject matter, and to be read with référence 
to each other just as if they were originally enacted together, sec- 
tion 6 of the act of 1887, as amended in 1889 (Act March 2, 1889, 
c. 382, § 1, 25 Stat. 855 [U. S. Comp. St. 1901, p. 3156]), and sec- 
tion 1 of the act of 1903 (the Elkins law), and then injects thèse pro- 
visions into the main act for its amendment, so that the whole is to 
be considered together. 

We hâve, then, a law the spirit and purpose of which is, as the 
Suprême Court said in the Mottley Case, to root out every form of 
discrimination, favoritism, and inequality, one which will, as the court 
says, in Armour Packing Co. v. United States, 209 U. S. 56, 72, 28 
Sup. Ct. 428, 432 (52 L. Ed. 681), "proceed upon broad lines, and 
was eviderttly intended to effectuate the purpose of Congress to re- 
quire that ail shippers should be treated alike, and that the only rate 
charged to any shipper for the same seryice under the same condi- 
tions should be the one established, published, and posted, as required 
by law. It is not so much the particular form by which, or the 
motive for which, this purpose was accomplished, but the intention 
was to prohibit any and ail means that might be resorted to to ob- 
tain or receive concessions and rebates from the fixed rates duly 
posted and published." We bave a law, then, which, when we at- 
tempt to enforce it penally, we must consider with référence to the 
spirit and purpose of its enactment and harmonize the letter there- 
with, if that may be done reasonably. In United States v. Lâcher, 
134 U. S. 624, page 628, 10 Sup. Ct. 625, page 626 (33 L. Ed. 1080), 
the court say: 

"As contended on behalf of the défendant, there can be no constructive 
offenses, and, before a man can bè punlshed, bis case must be plainly and 
unûilstakably wlthln the statute. But, though pénal laws are to be construed 
strietly, yet the intention of the Législature must govern In the construction 
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of pénal as well as other statutes, and they are not to be construed so strictly 
as to defeat the obvions Intention of tlie Législature." 

It is unnecessary to cite the easily fouiid additional mass of au- 
thority, for this is a controlling canon of interprétation entirely ap- 
plicable in this case and to the facts pleaded hère. We therefore 
adopt the reasoning of the court in United States v. Williams (D. 
C.) 159 Fed. 310, 313: 

"That, wbile it is true that before a case can be held to fall withln a pénal 
statute tbe case must come within the letter and spirit of the statute, yet, 
If it cornes within the spirit and also within one reasonable interprétation o£ 
the letter of the statute, it is suifleient, although there may be a literal con- 
struction that might be put upon the statute which would not include the 
case." 

We hâve quoted above the words of Justice Harlan in the Mottley 
Case that "the statute manifestly means that the purchase of a trans- 
portation ticket by a passenger and its sale by the company shall be 
consummated only by the former paying cash and by the latter re- 
ceiving cash of the amount specified in the published tariffs;" and 
it is obvious that this observation is applicable as well to f reight trans- 
portation as to passenger. Bearing in mind the mischief to which 
the statute was directed, is it not fairly within its letter, as it surely 
is within its spirit, to hold that a published tariff, expressing rates 
in terms of money, implies unmistakably a cash transaction, and which 
is to be consummated by the payment of "ready money or money in 
hand, either in current coin or other légal tender, or in bank bills 
or checks paid and received as money"? In re Palliser, 136 U. S. 
257, 263, 10 Sup. Ct. 1034, 1035 (34 L. Ed. 514). The court there 
observes : 

"A sale on crédit is not, ordinarily speaklng, and In the absence of any 
évidence of usage, a sale for cash within the meaning of that word as used 
in the statutes or contracts." 

So it seems to us, considering, we repeat, the purpose of the act 
and the mischief s against which it is directed, an extension of crédit 
is against the clearly implied terms of the published tarifï rates, and 
a granting of the same does not meet the évident purpose of those 
provisions of the act which deal with this subject. 

The thought of the court in New Haven Rd. Co. v. Interstate Com- 
merce Commission, 20O U. S. 361, 391, 26 Sup. Ct. 272, 277 (50 L. 
Ed. 515), is that which we seek to apply hère: 

"Now, in View of the positive commaud of the second section of the act, 
that no departure from the published rate shall be made 'directly or indirect- 
ly,' how can it in reason be held that a carrier may take itself from out the 
statute in every case by simply electing to be a dealer and transport a com- 
modity in that character? For, of course, if a carrier bas a right to dis- 
regard the published rates by resortlng to a partlcular form of dealing, it 
must foUow that there is no obliRation on the part of a carrier to adhère to 
the rates, because dolng so is merely voluntary. The all-embracing prohibi- 
tion against feither directly or indirectly charging less than the published rates 
shows that the purpose of the statute was to make the prohibition applicable 
to every method of dealing by a carrier by which the forbidden resuit could 
be brought about. If the public purpose which the statute was intended to 
accompllsh bé borne in mind, its meaning becomes, If possible, clearer. What 
was that purpose? It was to compel the carrier as a public agent to give 
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equal treatment to ail. Now, If by the mère fact of purchasiiig and selling 
merchandlse to be transported a carrier Is endowed wlth tbe power of dls- 
regarding the published rate, It beeomes apparent that the carrier possesses 
the right to treat the owners of like commodities by entirely différent ruies. 
That is to say, the existence of such a power in its essence would enable a 
carrier, if it chose to do so, to sélect the favored persons from whom he would 
buy and the favored persons to whom he would sell, thus giving such persons 
an advantage over every other, and leading to a monopolization in the hands ■ 
of such persons of ail the products as to which the carrier chose to deal." 

So hère, considering what is to be accomplished by the law re- 
specting rates and their collection, if there is room in it for favor 
to one shipper over another by the extension of crédit, the law fails, 
for there still is clear opportunity to the carrier to détermine whether 
it will receive from the favored shipper a less or différent compen- 
sation than the rates applicable to the case. The exercise of judg- 
ment in the carrier in giving crédit which the law then would uphold 
is the same which the law would sustain respecting the continuance 
and extent of crédit, and the advisability of attempting collection at 
any time in whole or part. The option remains with the carrier to 
collect in the crédit and get fuU rates with perhaps interest, or to 
carry the crédit and so increase the line, or defer the collection until 
it is impossible to obtain full rates. Once it is conceded that crédit 
may be given, as défendant claims the right hère, with that conces- 
sion runs the right of the creditor to compromise, adjust, or even 
■ forgive the debt. The opportunity in such a construction for evad- 
ing the law is so obvious that, if it is the proper one, the law is an 
absurdity. 

The court is not .required to détermine whether the extension of 
crédit is the acceptance of a less or différent compensation, or whether 
it is the extension of a privilège or facility not specified in the tar- 
iffs, in order to conclude that in it, as a favor to one shipper, the 
law is violated. The fact that the statute points out four classifica- 
tions of acts of commission which are held unlawful does not mean 
that acts of omission are not equally so. The statute, to be effective, 
must ptit it out of the power of the carrier to treat differently ship- 
pers making contemporaneous shipments of the same class, and it 
seems cléar to the court that an implication is necessary and obvious, 
both in the letter and spirit of the act, that collection of the published 
rates is to be either contemporaneous with the service or made in 
advance. The court may take judicial notice not only of the prévalent 
custom to this effect, but of the business considération which makes 
the custom necessary, that the carrier may retain the means to best 
serve the gênerai public, and we may construe the law in the as- 
sumption that Congress legislated with référence to such custom and 
business considération. 

As we hâve noted above, the déviation from cash collections, due 
to inconvenience and delay in carriage involved in collecting and ac- 
counting immediately for each shipment, out of which has arisen the 
custom of charging for prepaid freights to be settled monthly upon 
accounting for tare and other incidentals of the traffic, is apparent 
only. The transaction under thèse circumstances is substantially 
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cash, to be considered as contemporaneous with the service. We shall 
hâve occasion in discussing the demurrers to the subséquent counts 
to treat of this again, but, as applicable hère especially, we suggest 
anew that, having accepted the coal on a prepaid basis, the défend- 
ant ought not to be heard to claim that it was not in f act prepaid. 

I£ the court were forced to choose in relating a deliberately planned 
and executed extension of crédit for prepaid freights to a favored 
shipper to one of the two reprehended acts of commission — the ac- 
ceptance of a "less or différent compensation" or the extension of 
"privilèges or facilities in transportation" — it would, with the appar- 
ently better reasoning, refer it to the first class; for, as we hâve 
seen, the act affords the carrier the uncontrolled choice to say just 
how much, if any, of the published rate of compensation it will col- 
lect eventually from the favored one, although there is good ground 
for argument that it may corne within both provisions, notwithstand- 
ing the apparently cogent reasoning of defendant's counsel that the 
"privilèges or facilities" understood by the statutes are those which 
hâve to do only with the mechanics and physics of "transportation." 
This last word is obviously not used in its commonly accepted mean- 
ing of "act of transporting or state of being transported" (Webster's 
International Dictionary [Ed. of 1910]), for the first section of the 
Hepburn act expressly widens its définition, and applies it to instru- 
mentalities and even services in transportation in the narrow sensé 
of the word. 

We do not understand that the maxim, "Expressio unius exclusio 
alterius," applies to limit the extended meaning of the word exactly 
to the particulars mentioned in the law's définition, especially as 
lexicographers recognize a colloquial use of the word as involving the 
credentials which give the possessor the right to hâve carriage. Web- 
ster's International Dictionary (Ed. of 1910). 

The language hère ùsed, "Privilèges or facilities in transportation," 
as well as the words, "ail privilèges and facilities granted or allowed," 
in the paragraph which prescribes what shall go into the schedules, 
are part of the amendment of 1906. "Privilège" bas différent mean- 
ing from "facility." There is no synonymity between them; and it 
takes the elaborate argument of defendant's counsel to get us away 
from the first and almost abiding impression -that a chance to get 
one's goods transported on crédit is a "privilège in transportation." 
The law is specifically directed to compelling carriers to uniformly 
collect money for carriage. Transportation of goods without com- 
pensation is wholly unlawful and impossible under it. 

The indictment pleads that the act complained of violâtes the law 
in both particulars, and, if we are correctly construing the statute, 
then the failure of the défendant to collect the full amount of the 
Interstate charges for December at the December settlement in the 
following month, being an omission due to an arrangement and un- 
derstanding had before the services of the carrier were engaged by 
the shipper, becomes on the part of the défendant a "willful failure 
* * * to strictly observe its tariffs," an act which is made a mis- 
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demeanor, whether ît is referable to the one partîcular or the other 
or both. - 

[2] It is no objection to the indictment that it does not exclude 
the possibility that in collecting $1,491.05 the défendant received pay- 
ment in full of ail its share of the Interstate rates which the Sun- 
day Creek Company's shipments involved. The point is fully met 
by the décision in C, B. & Q. Ry. Co. v. United States, 157 Fed. 
830, 85 C. C. A. 194, affirmed by the Suprême Court, 209 U. S. 90, 
28 Sup. Ct. 439, 52 L. Ed. 698, and also the décision of the Suprême 
Court in the Packing Cases, 209 U. S. 56, 28 Sup. Ct. 428, 52 L,. 
Ed. 681. 

The demurrers to each of counts 1 to 10 are therefore overruled. 

[3] As we- interpret counts ll!to 28,' respectively, the question 
raised is whether a carrier, under the act to regulate commerce as 
amended in 1906, practices a discrimination in respect to transporta- 
tion, as forbidden by that law,, in favor of one shipper and against 
others of the same class, shipping the same commodity, from the same 
points and under substantially the same | conditions as to time of ship- 
ment, destinations, connections, and manner of transportation, and 
other détails identifying the similarity of transactions, by the device 
of extending crédit to such favored shipper for the Ifreight charges 
on such shipments byit, while exacting and collecting cash compen- 
sation for such substaiitially similar shipments from the other ship- 
pers in question. 

To be sure, counsel for the défendant argue that the indictment 
does not State that crédit was denied to any of the other shippers 
occupying the same relation, in that capacity, iji which the Sunday 
Creek Company stood to défendant company, but it is averred very 
clearly that from each bf such shippers other than the Sunday Creek: 
Company the défendant exacted a bond as security that each of said 
shippers would pay, as cash payments after accounting and auditing, 
the same prepaid f reight charges for which their rival, the Sunday 
Creek Company, was getting a crédit as the resuit of a private under- 
standing with the carrier that it should haye that favor. The aver- 
ment of such an exaction as this is sufficient to présent an attitude 
of discrimination in favor of the Sunday Creek Company in this re- 
spect. The essential part of each count touching the charging portion 
is that the défendant,' in the manner and form stated, gave — 

"a concession and advantage to the said Sunday Creek Company, • • • 
whereby and by which said device of taklng and acceptlng the said note the 
said property » • • was transported • * * at a rate less than that 
named in the said tariffs, ♦ * * and whereby, In the manner and form 
aforesaid, a discrimination was praetlced in favor of and an advantage given 
to the said Sunday Creek Company * * • in respect of the transportation 
of said coal so transported as aforesaid • * * in said Interstate com- 
merce for said Sunday Creek Company, and against other persons, flrms, and 
corporations • * * for whom the said the Hocking Valley Rallway Com- 
pany was doing like and contemporaneous service," etc. 

We are not with defendant's counsel in their criticism of this lan- 
guage, for we do not read it as bringing a complaint against défend- 
ant for giving a "concession and advantage," but for practicing a 



UNITED STATES V. HOCKING VALLEY RT. CO. 247 

discrimination in favor of the coal company by means of devices which 
worked a concession and advantage to the latter, nor do we think that 
the language used in the pleading warrants either the court or de- 
fendant to limit the meaning of the word "concession" to that given 
it by the statute as fundamental to an offense. The word is used in 
the indictment, as the context makes plain, in its ordinary accepta- 
tion of something yielded or allowed. "A boon" is one of Webster's 
définitions. Counsel's construction distorts the pleading. The exact 
part of the statute invoked by it is that which makes it unlawful to 
engage in a practice whereby "property shall by any device whatever 
be transported at a less rate than that named in the tariffs published 
and filed by such carrier * * * qj. whereby any other advantage 
is given or discrimination is practiced" ; the "discrimination" inhib- 
ited being, of course, such as that which is "in respect to transporta- 
tion." 

The count, then, is substantially in the words of the statute, and 
the court's task is to détermine whether the extension of crédit 
pleaded hère is, under the circumstances pleaded, an unlawful dis- 
crimination. That the act is in respect to transportation there seems 
no reason to doubt, even if we construe the word no more liberally 
than do defendant's counsel. The crédit is with référence to freight 
charges for transportation, and therefore is with respect thereto, not- 
withstanding the elaborate argument to the contrary. The court in 
construing a statute is not called upon to refine its words to an ex- 
trême nicety of thought, nor to apply microscopic distinctions in the 
meanings of words. The analysis of neither a criminal statute nor 
an indictment thereunder is an excursion in dialectics. The under- 
lying purpose of the statute is to be observed in construing its words 
and phrases, which are to be given their ordinary acceptation, un- 
less the latter is clearly modified by usage or définition peculiar to 
the statute; and the attempt to predicate on the facts alleged an of- 
fense is to be considered reasonably by applying those inferences and 
conclusions which apparently flow naturally from such facts, and 
which appeal to men of average intelligence as the proper déductions 
therefrom. The time for keenly analytical reasoning in an effort to 
discover, in either a statute or an indictment, loopholes of escape by 
engaging in finely spun, discriminations if meaning or by offering 
turns of thought of which the language is found capable only after 
deep cogitation disappeared in criminal practice with the passing of 
the extrême punishments anciently visited on slight offenses. Paying 
freight charges in common and reasonable acceptation is doing some- 
thing in respect to that transportation which authorizes the imposition 
of such charges, especially as the term is used in a statute which makes 
it obligatory upon a carrier to put a charge upon his act of transport- 
ing. Transportation and a charge therefor to be coUected by the car- 
rier are concomitant, inséparable. One cannot exist legally without 
the other. 

The first impresssion one gets from the statement of the facts is 
that the Sunday Creek Company was substantially favored by the 
device in question; that it was given, by the défendant, a decided 
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advantage over its f ellows in business at Nelsonville, and further 
stddy of the situation tends in no wise to weaken that early feeling. 
Discrimination in ordinary understanding and définition is the act 
of treating difïerently ; it is the antithesis of advantage ; one who 
enjoys an advantage over another at the hands of him with whom 
they hâve common dealing has his fellow within a corresponding dis- 
crimination; the positive measures the extent of the négative. Sec- 
tion 2, from the beginning in 1887, has defined an "unjust discrim- 
ination" to be the direct or indirect charging, demanding, coUecting, 
or receiving from any person or corporation a greater or less com- 
pensation for transportation service "by any spécial rate, rebate, draw- 
back, or other device." 

If we are correct in our reasoning and conclusion touching counts 
1 to 10, and ail of the discussion there had is applicable to the con- 
sidération of the remaining 18 counts in this particular, and it is 
proper, in the case, to hold that the acts and device complained of 
violate the provisions spécifie to the amendment of 1906 against the 
collection, etc., of a less or différent compensation, then the question 
is answered against the demurrers to counts 11 to 28, respectively, 
for then the définition of section 2 applies. The act is not only a 
discrimination, but specifically "unjust," and consequently, an offense 
under the statute. If we are wrong in this respect in holding for the 
first 10 counts, there still remains to consider the conduct of défend- 
ant, as set forth, and the results flowing from such acts, to détermine 
whether there is hère a "discrimination in respect to transportation" 
obnoxious to the Elkins act, which, as the court in Armour Packing 
Company v. United States, 209 U. S. 56, on page 72, 28 Sup. Ct. 
428, on page 432 (52 L. Ed. 681), says— 

"proceeded upon broad Unes and was evldently intended to effectuate the pur- 
pose of Congress to require that ail shlppers should be treated alike, and that 
the only rate charged to any shipper for the same service, under the same 
conditions, should be the one established, published, and posted as required by 
law. It is not so much the particular form by which or the motive for which 
this purpose vras accomplished, but the Intention was to prohibit any and ail 
means that mlght be resorted to to obtain or reçoive concessions and rebates 
from the flxed rates duly posted and published." 

The Suprême Court has reiterated this purpose and intent and 
effect of the statute in every case before it, whether ciyil or criminal, 
in so many turns of language and différences of expression as to 
leave hardly the least opportunity for the esca-pe from the law's opér- 
ation for any situation which appeals to common understanding and 
intelligence to départ from equal favor and just treatment to ail ship- 
pers in common relation to the carrier that it is difficult to relieve the 
situation before us of the application of the décisions in their cumu- 
lative effect, and were it not for the great reliance of defendant's 
counsel upon the language of Judge Kohlsaat, in United States v. 
Wells Fargo Express Company (C. C.) 161 Fed. 606, 610, and upon 
the décision of Gamble-Robinson Commission Company v. Chicago 
& N. W. Ry. Co., 168 Fed. 161, 94 C. C. A. 217, 21 L. R. A. (N. S.) 
982, we would feel our duty donc in concluding this opinion against 
the demurrers at this point. 
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Before considering thèse cases, and as prelimînary thereto, we re- 
vert again to the Packing Cases, and ask attention to the opinion 
therein, page 71, 209 U. S., p. 431, 28 Sup. Ct. (52 L. Ed. 681), wherein 
the court emphasizes the attempt of Congress, in repeated amend- 
ments, to make the statute more and more effective by discussing the 
enlarged meaning given to the word "device," as used in the Elkins 
act, saying that the word is therein found — 

"disassoclated from any such words as 'fraudulent conduçt, scheme, or con- 
trivance,' but the act seeks to reach ail means and metÈods by whlch the 
unlawful préférence of rebate, concession, or discrimination Is offered, grant- 
ed, given, or received. Had it been the Intention of Congress to limit the 
obtainlng of such préférence to fraudulent schemes or devices, or to those 
operating only by dishonest, underhanded methods, it would bave been easy 
to hâve so provided in words that would be unmlstakable in their meaning. 
A device need not be necessarily fraudulent. The term includes anything 
which is a plan or contrivance. Webster deflnes it to be 'that which is de- 
vised or formed by design; a contrivance; an invention; a project,' etc." 

The use of Judge Kohlsaat's dictum (page 610, 161 Fed.), upon 
which counsel for the défendant pivot an argument that the présent 
law is inoperative in the présent instance because indefinite, is in- 
genious, but not persuasive. As we understand the position of Judge 
Kohlsaat, which, after ail, was mère dictum, neither noticed nor fol- 
lowed in the subséquent affirmation of his judgment by the Svtpreme 
Court (212 U. S. 522, 29 Sup. Ct. 315, 53 L. Ed. 635), it is that the 
word "discrimination" as used in the Elkins law is to be given its 
common acceptation, which, as the court observes, involves the idea 
of unjust distinction, wherefore the adding of an adjective, "unjust" 
or "unreasonable," is tautological as representing an idea already 
fixed in the noun "discrimination." Upon this substance defendant's 
counsel predicate the point that the law leaves it to each jury to dé- 
termine the scope of its opération, and makes possible that in the 
same state of f acts one jury may find an offense and another nothing 
reprehensible, and therefore one engaging in practices susceptible of 
a characterization of discrimination cannot know in advance whether 
he is violating a law. The argument is advanced, therefore, that the 
law, as attempted to be applied hère, is void for indefiniteness. Two 
considérations occur hère : First, that such an argument bas no place 
in support of a contention that this act, being in dérogation of the 
common law, must be construed strictly, for the reason that in the 
common law the same.assumed indefiniteness obtains with référence 
to much inhibited and punishable conduct of private agencies attempt- 
ing public service in respect to their treatment of a public entitled to 
equal considération in circumstances substantially similar; second, 
the point overlooks the function of the court in an attempt to enforce 
the law criminally. It is for the court to first pass upon the appli- 
cation of the law to the facts which a prosecution offers against a 
défendant. The proper performance of this duty leaves to the jury, 
to the préjudice of the défendant on trial, no latitude for spéculation 
on the question which is the court's alone. The court in such a case 
deals with a descriptive noun of long-established usage, having a 
meaning which appeals to the understanding, and meets the compre- 
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hensîôn of every one of average intelligence who uses the Englisti 
latlguàgë. Its usage in the nomenclature of the railroad business is, 
at leâst, not peculiar; on the contrary, it is therein a well-understood 
term with a meaning right in the line of its ordinary acceptation. 
Hines v._ W. & W. R. Ce, 95 N. C. 434, 59 Am. Rep. 250. We see 
no occasion for alarm that the construction which defendant's counsel 
contend against may involve the carrier in mazes of complaints in- 
volving matters of little conséquence in which one shipper may com- 
plain that he is not receiving precisely and exactly the same detailed 
considération which he thinks his competitor is obtaining. Criminal 
law, as well as civil, honors the maxim, "De minimis non curât lex," 
which has controlling application to the enforcement of a statute 
which aims at the repression of real and substantial abuses in trans- 
portation of a kind known and appreciated by ail in the business as 
well as by the gênerai public. In connection with the use made of 
Judge Kohlsaat's opinion, we note his observation that the construc- 
tion of the act of 1906 asked for by the government is not necessary 
to be made, "bearing in mind the gênera! trend of the statute and 
amendments thereof," and, saying, page 610 of 161 Fed. : 

"It Is, however, evWent that the passage of the acts of 190.5 and 1908 eon- 
templated a more effectuai enforcement of the statute. The reQuirements are 
made more spécifie and the prohibitions more emphatic." 

And again, on page 617 of 161 Fed., quoting with approval from 
the brief ùî the carrier company that "the purpose of that statute 
[the Elkins act] was to prescribe penalties and supply remédies for 
the better and more effectuai enforcement of the interstate commerce 
act," he says (page 618 of 161 Fed.) : "The amendments of 1906 in- 
fuse gréa ter vitality into the act." This language is idle if the dictum 
relied upon by counsel for défendant can be fairly used for the pur- 
pose attempted. 

We hâve observed above that, the law having been enacted to apply 
to a business in which the custom as well as the exigencies of the busi- 
ness made compensation for and rendition of service substantially con- 
temporaneous, wherefore an implication necessarily arises that the 
schedule of rates must be observed in cash collections, the statute 
is not tô hamper the honest business of the carrier, but to encourage 
and facilitate it. It cannot be employed to curtail any opportunity to 
secure to the carrier its f ull compensation, and no apparent discrim- 
ination which is effectuai to accomplish that end is under the inhibi- 
tion of the law. Hère is where the case of Gamble-Robinson Com- 
pany V. C. & N. W. Ry. Co., 168 Fed. 161, 94 C. C. A. 217, 21 L. R. 
A. (N. S.) 982, is found to départ from defendant's case before us. 
There the alleged discrimination is nothing more than conduct de- 
signed to secure the company's fuU rates, and to save embarrassment 
and trouble involved in dealing, after the service, with troublesome 
shippers who show a disposition to be captious touching the carriage 
of products "perishable in their nature, of a character which renders 
them susceptible to daims for errors in charges for transportation 
and for damages during transportation." The crédit which the court 
upholds as proper under the law is evidently nothing more than the 
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crédit which continues while the goods are undelivered to the con- 
signée and while the lien for carriage is held by the carrier. This is 
plain from the fact that the majority opinion unquestionably limits 
its force to circumstances substantially similar, and in which articles 
of commerce of like infirmities are involved. Aside from the dif- 
férence in character of the commodities, the two cases would be ap- 
posite only if the carrier. in the case before us had actually made its 
collection from the Sunday Creek Company, for then in this case, 
as in that, the only possible discrimination would be predicated upon 
the exaction from some shippers of bonds to secure payments, and 
the relief of others from the same requirement. The parallel ceases 
and a divergence destructive of the Gamble-Robinson Case as author- 
ity appears when we consider that hère is not an effort to secure pay- 
ment, as there, but a granting of a différent crédit from that which 
Gamble-Robinson Company claim it should hâve, a crédit which is not 
influenced by the character of the commodity but by a désire to ex- 
tend a favor, as to which no other reasonable inference is possible, 
a crédit, too, which, the wider it goes, the more is weakened the au- 
thority of the law to compel défendant to treat ail its shippers with 
equality. In this case, the weapon which a majority of the Circuit 
Court of Appeals for the Eighth Circuit upholds as one of défense 
is used as one of offense to put défendant in position to engage, at 
its option, in the very mischief at which the law is specifically aimed. 

We are not impressed with the argument which asks the govern- 
ment to defer its objection until the défendant chooses, by definitely 
abandoning its claim against its debtor, to exercise its option. The 
offense is complète when the shipper is given the privilège to do busi- 
ness upon the capital of the carrier, which must strike any one of 
fair intelligence as such a substantial advantage over competitors as 
to involve them, with respect thereto, in a corresponding substantial 
discrimination. Nor does it appeal to us that the circumstance is 
nothing more than the loaning to the coal company of money belong- 
ing to the carrier, for the reason that one's imagination suffers no 
strain in anticipating the argument of the same counsel if the cir- 
cumstances were used upon which to base a claim of ultra vires on 
the theory that the railroad company was acting as banker for the 
Sunday Creek Company. 

Of course, it is not practicable for Congress to set a limit on human 
ingenuity in the devising of schemes obnoxious to the act to regulate 
commerce by attempting a description of ail possible methods. The 
act accomplishes its end by directly and unmistakably condemning 
results, wherefore every devisable plan to produce the objectionable 
conditions is under its ban. Surely our jurisprudence is not so inept 
and feeble that a statute exhibiting a definite purpose to meet palpable 
mischiefs must be construed so narrowly as to oblige Congress from 
time to time to amend it that its provisions may be kept, at the best, 
only in the immédiate rear of a procession of new methods born of the 
fertility of human invention and designed to circumvent that légis- 
lative will which it attempts by each amplifying amendment to ex- 
press. 
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Before December, 1908, the courts had spoken with such unîform 
«mphasis as to the broad scope of the statute that it would seem that 
one filled with a genuine anxiety to obey the law, when he knew what 
it was, n«ed make no other inquiry than to ask himself what he hoped 
to effect by a line o£ conduct occupying bis mind. If it is, by a new 
method or by one not specifically described in the statute, to accom- 
plish that which the act aims to prevent, the contemplated action is 
against the statute. So considered, the statute is not indefinite; and 
in this light we hold that it must be construed. The law condemns 
the means by condemning the end which gives character as a viola- 
tion of the law to the device which effectuâtes such end. If extending 
crédit for freight charges to one shipper while exacting cash payments 
from his competitor in similar and contemporaneous enterprises is 
not extending an advantage to such shipper which involves a cor- 
relative discrimination in respect to transportation against those not 
so favored, the court is wholly in error. If it is the practice of such 
a discrimination, then the act is fully covered by the explicit language 
of the statute, for the means to such end readily meet the définition 
of a "device," as that tenu is used in the law. 

As we hâve heretofore suggested, the impression cornes quickly 
and abides tenaciously that such treatment is a decided advantage 
to the one so favored, an advantage which is as measurable and sub- 
stantial as the inévitable discrimination which it créâtes against those 
who are compelled to compete in business on the basis of such par- 
tiality. 

Thus viewing the law, the demurrers to counts 11 to 28 r^spectively, 
are severally overruled. 



TJNITBD STATES V. SUNDAY CRBEK CO. 

(District Court, N. D. Ohio, W. D. December 9, 1911.) 

No. 1,358. 

1. Caemees (§ 38*) — Interstate Commerce— Fbbight Chaeges— "Uiscbim- 

INATION" INDICTMENT. 

An Indictment against a eoal Company for accepting and receivlng dis- 
crimination In freight charges paid on eoal shlpped In Interstate com- 
merce alleged that It was the custom of the carrier because of the ex- 
Igencles of the business to grant a crédit of 30 days to eoal operators for 
freight on prepald shlpments; that the carrier requlred other operators 
in the same district to glve bonds to secure payment of their monthly 
account for prepald freight in money; that pursuant to an agreement 
between défendant and the carrier, existing before and at the time the 
prepald shlpments were made, defendant's monthly bill for such shlp- 
ments for a certain time amountlng to $26,491-05 was paid by deliver- 
Ing to the rallroad company In cash $1,491.05 and defendant's 5 per cent, 
four-months note for $25,000; that no demand was made by the car- 
rier on défendant for payment of the freight charges In money ; and 
that the note was renewed from time to time uutU, on April 1, 1910, 
it was merged with other debts due from défendant to the rallroad com- 
pany Into 5 per cent, debènture bonds of défendant company, payable 
April 1, 1913, dellvered to and accepted by the rallroad company in pay- 
ment for such freight. lleld, that the term "discrimination" Is used in 

•For other cases aee same topic & S numbeh ia Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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the Elkins aet (Act Feb. 19, 1903, c. 708. 32 Stat. 847 [U. S. Comp. St. 
Supp. 1909, p. 1138]), in Its common sensé, as well as with whatever en- 
larged or more deflnlte meaning the context of the amendment of 1906 
(Act June 29, 1906, c. 3591, 34 Stat. 587 [U. S. Comp. St. Supp. 1909, p. 
1149]), gives to it, ineludes a case where a shipper is permitted to settle 
his charges by paying a less or "différent" compensation to the carrier 
than other shippers shipphig under similar circumstances are compelled 
to pay, and thàt the Indictment alleged facts showing that défendant had 
reeeived a discrimination in violation of the act, and was therefore not 
demurrable. 
[Ed. Note. — ^For other cases, see Carriers, Dec. Dig. § 38.* 
For other définitions, see Words and Phrases, vol. 3, p. 2099. 
What constitutes an unlawful préférence or discrimination by a car- 
rier under Interstate commerce régulations, see note to Gamble Robin- 
son C. Co. V. Chicago & N. W. Ry. Co., 94 C. G. A. 230.] 

2. PAYMENT (§ 67*) — ACCEPTANCE on KOTE ANTECEDENT INDEBTEDNESS. 

While the taking of a note for an antécédent indebtedness does not 
raise a presumption of extingnishment of that debt, the acceptance of a 
note for a présent indebtedness raises a presumption of payment. 

[Ed. Note.— For other cases, see Payment, Cent. Dlg. §§ 189-194, 198; 
Dec. Dig. § 67.»] 

3. Caeeiers (§ 32*) — Interstate Commerce — Discrimination — "Différent 

Compensation." 

Where a carrier receives a note from a shipper in payment of freight 
on shipments in Interstate commerce, It thereby receives a "différent 
compensation" from that which only the law authorizes, to wit, money, 
in violation of the Elkins act (Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. 
S. Comp. St Supp. 1909, p. 1138]), as amended in 1906 (Act June 29, 
1906, e. 3591, 34 Stat. 587 [U. S. Comp. St. Supp. 1909, p. 1149]), providing 
that a shippeP who Is permitted to settle his charges by paying a less 
or différent compensation to the carrier than is required by other ship- 
pers operatlng under the same or similar circumstances accepta or re- 
çoives a discrimination. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 83-85; Dec. 
Dig. § 32.*] 

On demurrer to indictment against the Sunday Creek Company for 
accepting discrimination in the transportation of coal in interstate com- 
merce over the Hocking Valley Railway Company in violation of the 
Elkins law. Overruled. 

U. G. Denman, U. S. Atty., J. G. Fogg, Asst. U. S. Atty., and John 
H. Marble, Spécial Asst. U. S. Atty. 
William O. Henderson, for défendant. 

KIIyLrITS, District Judge. The views expressed by us in the opin- 
ion filed to-day, overruling the demurrers to the several counts of the 
indictment against the Hocking Valley Railway Company, requires us 
to take the same action in this case. The indictment hère contains 
eight counts, embodying the same transactions as those embraced in 
counts 11, 13, 14, 15, 16, 17, 18, and 19 of the bill against the rail- 
road. As against the défendant coal company, the law invoked is 
that part of the Elkins law which makes it unlawful for any "cor- 
poration to solicit, accept or receive any * * * discrimination in 
respect to the transportation of any property in interstate commerce 
by any common carrier," etc.; and the only question hère raised is 
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whether thé transaction which is discussed at length was a "discrim- 
ination in respect to transportation." 

[1] Ail that we hâve said in comment on the other case has tlie 
same application hère. The criticism advanced respecting the assumed 
deficiencies in the language of the ihdictment is substantially that ad- 
vanced against the other bill. We suggest that, while in pleading a 
statutory offense it is safe to employ the words of the statute, such 
action is not obligatory, and any language which is seen to be capable 
of apprising one of ordinary intelligence of the several essential in- 
grédients of the crime meets every requirement. 

The word "discrimination," as used in the Elkins act, is employed 
in its common sensé, as well as vi^ith whatever enlarged or more def- 
inite meaning the context of the amendment of 1906 gives to it. Thus 
a shipper who is permitted to settle his charges by paying a "less 
or différent compensation" to the carrier is accepting or receiving a 
"discrimination." In this view the indictment against the défendant 
in this case leaves less to statutory construction than in the main case, 
for hère there is a distinct allégation that the note was taken in pay- 
ment of that portion of the charge not paid in cash, and pursuant 
to an agreement to that effect before and at the time the charge was 
incurred. 

We hâve confidence in our theory that, under ail the circumstances 
hère, the settlement on the accounting day for prepaid freights must 
be related for actual time to the date of service, especially when, as 
hère, such settlement is not only deferred because of an exigent cus- 
tom of the business which, in that respect, is given uniform opéra- 
tion, but is had, in the form it is given, pursuant to an agreement had 
at and before the création of the obligation. The taking of the note, 
there fore, in légal effect, is contemporaneous with the rendition of the 
considération. 

[2] As we suggested in the other opinion, the taking of a note for 
an antécédent indebtedness does not présume extinguishment of that 
indebtedness, but the taking of a note for a présent indebtedness does, 
in fact, raise a presumption of such payment. Hall v. Stevens, 116 
N. Y. 201, 22 N. E. 374, 5 L. R. A. 802; Sheehy v. Mandeville, 6 
Cranch, 253, 3 L. Ed. 215. Even where it is claimed that the pay- 
ment was for an antécédent indebtedness, the agreement therefor 
may be established by circumstances, if they afford a clear inference. 
Peter v. Beverly, IQ Pet. 532, 568, 9 L. Ed. 522. Hère the government 
not only pleads facts raising such presumption of payment, but pleads 
the fact of payment by note directly. Had it been equally explicit 
in the other case, the demurrers to the first 10 counts of the railroad 
indictment would hâve been quickly handled. 

[3] Receiving payment by note is receiving a "différent compensa- 
tion" from that which only the law authorizes, namely, money. As 
we understand it, our position in this case is in no wise out of har- 
mony with the décision in Little Rock & M. R. Co. v. St. Louis S- 
W. Ry. Co., 63 Fed. 775, 11 C. C. A. 417, 26 L. R. A. 192, or Gam- 
ble-Robinson Co. v. C. & N. W. Ry. Co., 168 Fed. 161, 94 C. C. A. 
217, 21 L. R. A. (N. S.) 982, or any other décision which upholds 
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the effort of a carrier to secure payment of its services. If there 
was nothing more in this case than in those mentioned, namely, a re- 
quirement upon some shippers to pay freights in advance, while car- 
rying the same commodities on the basis of collecting the freight 
charges in due course of business for other shippers, this court would 
make short work of this indictment. Thèse cases cannot be cited in 
support of a state of facts which work the effect of an option to the 
carrier to occupy a position of inability, through the lapse of time, 
or the aggregation of uncollected charges, to collect in full, and then 
offer that situation as a défense to a charge that it has not collected 
in full. Should it be urged that this is mère spéculation, we reply 
that, given a purpose to évade the law, this is a logical possibility, if 
not probability, from the facts. 
The démarrer to each count is overruled. 



YORK HAVEN PAPER CO. v, YORK HAVEN WATER & POWER CO. 

(Circuit Court, M. D. Pennsylvanla. December 18, 1911.) 

No. 72. 

1, NattgabIiE Watees (§ 36*) — Lands Undeb Watek — Ripabiaw Rightr— 

Law of Fbnnstlvanta. 

Under the law of Pennsylvanla, the ahsolute estate of a rlparlan owner 
on the principal rlvers of the commonwealth extends no furtlier than to 
ordinary hlgh-water mark, but beyond this point to ordinary low-water 
mark he holds a qualifled estate subject to'the public rlghts of navigation, 
whlle beyond ordUiary low-water mark the title to the bed of the streaui 
Is In the eominonwealth, and the rlght to the use of the water foUows 
the ownershlp of the bed in which it flows. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 180- 
200 ; Dec. Dlg. § 36.*] 

2. Navigable Watebs (§§ 36, 46*) — Ripabian Rights — Extent of Right to 

Use Wateb. 

Under the Pennsylvanla milldam act of March 23, 1803 (4 Smith's 
Laws, p. 20), a rlparlan owner on the Susquehanna river has the right 
to erect dama for mills or other worUs adjoinlng hls lands and to lead 
off on his own lands so much of the water as may be necessary for hls 
purposes, subject to the navigation rights of the public. Such right is 
no more than a revocable llcense which may be revoked by the state 
whenever the interests of the public may require It, but the llcense is 
eoupled with a riparian Interest, which, unless excepted or reserved, 
passes with a conveyanee of the land and any sensible interférence with 
which by another constitutes an actionable trespass. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dig. |§ 189, 
283-293 ; Dec. Dig. §i 36, 46.*] 
a Navigable Watebs (§ 46*) — Damages (§ 78*) — Injunction (§ 48*) — Con- 

VEYANCE OF RiPARIAN LANDS— EXCEPTION OF WaTEB RIGUTS— CONSTRUC- 
TION— LiQUIDATED Damages— Continuing Tbespass. 

Complainant conveyed rlparlan lands on the Susquehanna river adjoin- 
lng those on which it operated a large paper mlll by water power to de- 
fendant, a power company, with ail water rights exceptiug as therein 
reserved, but reserving to itself and its successors for ail time a sufilcient 
flow of water to enable it to develop 3,000 horse power, sald supply to 
be fumlshed without cost or charge to it at the head gâtes to be con- 



•7or other cases ses same topic & { itombeb In Dec. & Am. Dlgs. 1907 to date, & Bep'r IndexM 



256 194 FEDERAL REPOBTEB 

etructed by défendant In aecordance wlth plans to be approved by com- 
plalnant. There was a further provision that, In the event of a failure 
or refusai to supply such water, défendant should pay llquidated dam- 
ages at the rate of $40 per horse power per annum for the deflciency. 
Défendant constructed Its plant, but durlng seasons of low water wlU- 
f ully falled to f urnlsh to complalnant the required quantity of water, dl- 
vertlng the same to Its own use, wlth the resuit that complalnant could 
not operate its mlU to full capaclty and sometlmes not at ail, to Its 
serions damage. Defendant's sole business was the génération of eleetrlc 
power whleh It sold to public service and other corporations. Held: (1) 
That the clause In the deed was an exception by whlch complalnant re- 
talned, as appurtenant to its mlU property, the paramount rlght to water 
Bufflcient In quantity to generate 3,000 horse power from the water It 
was then llcensed by the state under the milldam act to approprlate, to 
be dellvered from that flowlng into defendant's forebay, and that the 
willful appropriation of any part of such quantity by défendant was a 
trespass on complalnant's property rlghts ; (2) that the provision for llq- 
uidated damages did not cover such misapproprlation, but only the fail- 
nre to furnlsh the water; (3) that défendant was not a public service 
corporation nor entltled as such to treat complalnant as a customer, wlth 
the same rlghts as other customers ; (4) that defendant's acts constltuted 
a continuing trespass whlch threatened irréparable Injury to complam- 
ant's business and entltled it to maintain a suit in equity for relief both 
on that ground and as avolding a multiplicity of suits. 

[Ed Note. — For other cases, see Navigable Waters, Cent. Dlg. § 290; 
Dec. DIg. § 46 ;* Damages, Dec. Dig. § 78 ;* Injunction, Cent Dlg. § 101 ; 
Dec. Dig. S 48.*] 

4. Deeds (§ 138*) — CoNSTBucTioN — "Eîxception" ob "Réservation." 

The distinction between a "réservation" and an "exception" in a deed 
Is that the subject of the former is somethlng whlch dld not exist before 
but Is created by and grows out of the transaction, while an "exception" 
Is of somethlng or some rlght prevlously existing. 

[Ed. Note. — For other cases, see Deeds, Cent. Dlg. § 456 ; Dec. Dig. S 
138.» . 

For other définitions, see Words and Phrases, vol. 3, pp. 2538-2544; 
vol. 8, p. 7656; vol. 7, pp. 6140-6144; vol. 8, p. 7787.] 

B. Equity (§ 71») — Lâches — Dblat and Acquibscencb. 

In a suit by a grantor against a grantee more than 10 years after 
the conveyance, where no fraud is shown, the défendant is debarred by 
lâches from setting up as a défense that the transaction was uncon- 
scionable. 

[Ed. Note. — For other cases, see Equity, Cent Dig. §i 204-211; Dec. 
Dig. § 71.*] 

8. EsTOPPEL (§ 93*) — Equitable Estoppel — Silence. 

Where défendant was under eovenant to furnish to complalnant a per- 
manent flow of water of a stated quantity for power purposes from its 
dam, complalnant was not estopped to enforce such eovenant by the 
fact that It made no objection, when défendant so constructed its dam 
and head gâtes, that at certain stages of water it could not operate its 
own Works if it complied wlth its contract. 

[Ed. Note.— For other cases, see Estoppel, Cent Dlg. §§ 26i-275; Dec 
Dig. S 93.*] 

In Equity. Suit by the York Haven Paper Company, to the Use of 
Henry W. Stokes, receiver, against the York Haven Water & Power 
Company. On final hearing. Decree for complainant. 

•For otber cases ses same toplc & i numbeb Ib Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



YORK HAVBN PAPER CO. V. YORK HA YEN WATBR * P. CO. 257 

R. Stuart Smith, John P. Kelly, W. U. Hensel, and Charles E. 
Morgan, for complainant. 

V. K. Keesey, C. L. Bailey, Jr., J. S. Black, and Le Roy J. Wolfe, 
for défendant. 

WITMER, District Judge. On December 4, 1909, Henry W. 
Stokes was appointed receiver of the property of the York Haven 
Paper Company by the Circuit Court of the United States for the 
Middle District of Pennsylvania, upon a bill filed by Hunter & Dick- 
son Company, a New Jersey corporation, and creditor of the York 
Haven Paper Company, alleging, inter alia, that by reason of the in- 
terruption of the opération of its plant, resulting f rom failure of wa- 
ter power from the Susquehanna river, the York Haven Paper Com- 
pany was unable to dérive its usual revenue from the manufacture 
and sale of paper and was without cash and quick assets sufficient 
to pay its current liabilities. The receiver was authorized to operate 
the plant and to manage and conduct the business of the company until 
the further order of the court. 

January 10, 1910, on pétition of Henry W. Stokes, receiver, the 
court ordered that said receiver be authorized and directed to file a 
bill in equity against the York îlaven Water & Power Company, 
ancillary to the receivership proceedings, in the name of the York 
Haven Paper Company, but for the use and benefit of Henry W. 
Stokes, receiver of said company. The pétition on which this order 
was entered alleged that, for a long time prior to the appointment of 
the receiver, the York Haven Water & Power Company had been 
diverting water from the head gâtes of the York Haven Paper Com- 
pany and depriving the latter company of the flow of water to which 
ît was entitled ; and since the appointment of the receiver, the York Ha- 
ven Water & Power Company had continued to divert the supply of 
water from the receiver who was operating the paper mill under the 
decree of the court. 

Thereupon the receiver filed this bill of complaint against the York 
Haven Water & Power Company, by which it appears: That both 
the York Haven Paper Company and York Haven Water & Power 
Company are owners of land in York county, Pa., on the west bank 
of the Susquehanna river. The original tract of land, comprising the 
two tracts now owned by thèse two companies, was, from 1885 until 
1901, owned entirely by the Paper Company. In 1901 the Paper 
Company conveyed a portion of the entire tract with a frontage on 
the river of about 6,825 feet through an intermediate owner to the 
Power Company, with the exception set forth in paragraph 3 of the 
bill. The remainder of the tract, having a frontage of about 208 feet, 
and being situated downstream from the tract conveyed to the Power 
Company, is still owned by the Paper Company in fee. That both 
before and since the conveyance to the Power Company, the Paper 
Company has maintained and operated upon the land which it now 
owns a large plant for the manufacture of paper by means of water 
power from the Susquehanna river. That by the deeds of conveyance 
under which the Power Company obtained title to its tract of land, 
194 P.— 17 
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there was excepted and reserved to the Paper Company a sufficient 
iiow oî water f rom the river to enable the Paper Company to develop 
3,000 horse, power 'for the opération, of its plant. 
. The bill f urther allèges that the Power Company for a long space of 
time, in violation of the réservation contained in the conveyance afore- 
said, has so operated its water power plant as to deprive the Paper 
Company of a supply of water f rom the river sufficient to develop 
3,000 horse power, and that such deprivation has been continuons, and 
has resulted and will f urther resuit in irréparable in jury to the Paper 
Company. 

The bill prays for an injunction restraining the Power Company 
from appropriating or , using any water from the forebay supplying 
both companies, which is required in order to furnish the Paper Com- 
pany with sufficient flow of water to develop 3,000 horse power; and 
for a decree fixing the amount of damages sustained by the Paper 
Company and its receiver, by reason of the defendant's wrongful use 
of the water, and directing the défendant to pay over such amount 
to the receiver ; and for gênerai relief. , 

The défendant demurred to the bill on the grounds that the plain- 
tiff had an adéquate remedy at law, and that the défendant, being a 
public service corporation, the effect of an injunction would be to put 
the plaintiff in the position of a favored customer entitled to water 
power under ail circumstances. 

The demurrer was argued before Judge Archbald, on July 28, 1910, 
and on August 3, 1910, the demurrer was overruled with leave to 
answer. 

The defendant's answer was thereafter filed, and, upon the filing 
of a replication, testimony was taken, and the case is now before the 
court on final hearing. 

Findings of Fact. 

First. The York Haven Paper Company was incorporated under 
the laws of Pennsylvania on January 7, 1885, for the purpose of the 
sale and manufacture of paper and of the materials from which paper 
is made. 

York Haven Water & Power Company was incorporated under the 
laws of Pennsylvania on January 16, 1895, for the purpose of sup- 
plying water and power to the public and to firms, individuals, and 
corporations in thé borough of York Haven, York county, Pa., and 
the territory adjacent thereto. 

Second. On February 23, 1885, B. Gilpin Smith et al. conveyed to 
the York Haven Paper Company in fee, for a considération of $100,- 
000, a tract of land situate in Newberry township, York county, Pa., 
abutting on the Susquehanna river, and containing 314 acres and 33 
perches, with the hereditaments and appurtenances thereunto apper- 
taining; the said considération having been paid with 1,000 shares 
of the capital stock of that company of the par value of $100 each. 

Third. On May 30, 1901, the York Haven Paper Company con- 
veyed to the Security Title & Trust Company of York, in fee, for a 
nominal considération, a tract of land situate in Newberry township. 
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York county, and containing 374 acres and 17 perches. This con- 
veyance, inter alia, included that portion of i.he original tract conveyed 
by B. Gilpin Smith et al. to the York Haven Paper Company which 
abutted on the Susquehanna river and extended "by the varions 
courses of the said Susquehanna river easterly and southeasterly sixty- 
eight hundred and twenty-five feet more or less," and, furthermore, 
"ail and singular the water rights and privilèges of said grantor in 
the said Susquehanna river, except as hereinbefore reserved." The 
exception contained in the conveyance is as f ollows : 

"Reservlng also to the said York Haven Paper Company, Its suceessors and 
assigns, a sufflclent flow of water to enable the said York Haven Paper Com- 
pany to develop three thousand horse power for ail tlme after the construc- 
tion of the contemplated power plant by said York Haven Water & Power 
Company, said supply of water to be furnished said York Haven Paper Com- 
pany without eost or charge to It, and delivered at head gâtes to be con- 
structed at the expansé of the said Power Company, in accordaace with plans 
to be approved by the York Haven Paper Company, at such point on the 
lands belonging to the said Paper Company as it may designate; and the said 
York Haven Paper Company sball be first entitled to receive from the said 
York Haven Water & Power Company the said supply of water to enable it 
to develop the said three thousand horse power before any power which may 
be developed by the said York Haven Water & Power Company be used by 
it or furnished by it to any person or corporation ; and no power sliall be 
used or furnished at any time by said Power Company, unless said Paper 
Company shall be so supplied with the water necessary to develop said three 
thousand horse power so reserved to it. And in the event of the said Power 
Company refusing or failing to supply the said water necessary to create said 
three thousand horse power, the York Ha\'en Water & Power Company shall 
pay to the said York Haven Paper Company at the rate of forty dollars per 
horse power per annum, for as many horse power as are represented by the 
différence between the amount actually furnished and the said three thousand 
horse power agreed to be supplied, and this payment shall be considered as 
llquidated damages between the said York Haven Paper Company and the 
said York Haven Water & Power Company. In the event of the deflciency 
of supply being caused by destruction of or injury to the dam race or water- 
works in conséquence of floods or ice, such liquldated damages shall not be en- 
l'orced." 

Fourth. On May 31, 1901, the Security Title & Trust Company of 
York conveyed to York Haven Water & Power Company in fee, for 
a nominal considération, the same tract of land which was conveyed 
to the grantor by the York Haven Paper Company by deed of May 
30, 1901, with the same exception of water power as set forth in third 
finding. 

Fifth. Immediately after the incorporation of the Paper Company 
in 1885, the Company cornmenced the érection of a paper mill on the 
tract of land above described and at the same time developed the wa- 
ter power of the river at that location to furnish power for the mill. 
The mill was located at the lower end of Conewago Falls, where there 
was a natural fall of about 19 feet. At the head of the falls was a 
reef of rocks from which an old canal had extended downstream along 
the Paper Company's property. In this canal some distance below 
the reef of rocks, head gâtes were constructed, and below the head 
gâtes the old canal was widened and deepened and used as a head race 
leading the water to the mill. Above the head gâtes, a crib dam was 
built extending upstream to the reef of rocks which was partially 
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blasted out so as to permit the flow of water into the basin formed 
between the crib dam and the shore. Between 1885 and 1901 this 
crib dam was twice rebuilt, each time with a greater width of basin 
between the shore and the head of the crib dam. AU this work was 
donc under the direction of Henry L. Carter, président of the Paper 
Company. 

Sixth. Immediately after the incorporation of the Power Company 
in 1901, a power house equipped with turbine wheels and electrical 
machinery was erected by the Power Company alongside the paper 
mill but farther out from the shore. From the power house a stone 
retaining wall was built upstream for a distance of 3,300 feet, and 
farther out from the shore than the old crib dam of the Paper Com- 
pany. Then from the upper end of the wall there was built a crib 
dam for a further distance of 1,500 feet past the middle of the river 
and in the direction of an island (known as Duiïy's Island) lying near 
the Lancaster county shore. The old crib dam was entirely destroyed. 
The retaining wall and new crib dam formed a large basin or forebay, 
at the lower end of which, along the side of the power house, were 
the pen stocks or openings leading to the turbines, which were pro- 
tected from ice and débris by iron racks. At the same time, the old 
head gâtes of the Paper Company were removed and the old race 
bank partly destroyed, and new head gâtes were constructed at the 
upper end of the paper mill, about opposite the turbines of the Power 
Company. Thereafter the turbines of the Power Company and the 
head gâtes of the Paper Company both received their supply of water 
from the same basin or forebay. The new head gâtes of the Paper 
Company consisted of a cernent wall in which there were six open- 
ings, each nine feet in diameter and each provided with a "butterly" 
gâte, pivoting on a vertical shaft in the center. Below thèse head 
gâtes, the head race of the Paper Company lay between the paper 
mill and the shore, with inlet pipes leading to the wheels installée in 
the several buildings of the paper mill plant. Henry L. Carter super- 
vised the érection of the Power Company's plant and water power 
Works and at that time was président of both the Power Company and 
the Paper Company. 

Seventh. The Paper Company manufactures principally wrapping 
paper from hemlock or Spruce wood, by the sulphite process and 
ground wood process. The plant of the Paper Company includes a 
group of buildings located between the head race and the river, on 
land still owned by the Paper Company. Thèse buildings are the sul- 
phite mill, containing the digesters which prépare the sulphite pulp; 
the ground wood mill, where the wood is prepared for the sulphite 
mill and is also ground to make mechanical pulp; the wet machine 
room, containing the wet machines; the beater room, where the raw 
material is finished up and prepared for the paper machines ; and the 
machine room, containing the paper machines. 

The plant has an average capacity of 57 tons of paper every 24 
hours. There are four water wheels (turbines) in the ground wood 
mill. One opérâtes the "chipper" for chipping wood for the sulphite 
mill, two operate the grinders, and one opérâtes the machinery in the 
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wet room and a generator for electric lighting. There is one turbine 
in the beater room, which opérâtes the "beaters" and ail the machinery 
for conveying the sulphite and ground wood to the paper machines. 
The four turbines in the ground wood mill hâve a capacity of 350 
horse power each. The beater wheel has a capacity of 700 horse 
power. Making a total water power capacity for the whole plant of 
2,100 horse power. There is a steam plant of small capacity which 
furnished power for the machine room and steam for cooking the 
sulphite, but is insufficient to operate the other departments of the 
plant. 

The manufacture of the raw material (wood) into pulp and pre- 
paring it for the paper machines is entirely dépendent on water pow- 
er. If water power fails for any reason, the plant is obliged to shut 
down. The water flows f rom the forebay formed by the Power Com- 
pany's works, through the head gâtes built by the Power Company, 
into the Paper Company's head race, which is 75 feet wide, 300 feet 
long, and 18 feet deep. From the head race the water passes through 
flumes to the iîve turbines and discharges inio the tail race located 
below the Power Company's plant. The maximum head — i. e., the 
différence between the level of the water in the head race, and its level 
in the tail race — is 22 feet. 

To operate ail five wheels at the proper speed and without inter- 
ruption, the water in the Paper Company's head race must be main- 
tained at a depth of 12 feet, measured from the bottom of the head 
gâtes. When the water gets below that level, the power gradually 
decreases and the wheels lose their normal speed. It is possible to 
operate some but not ail of the wheels with the water at less than 
12 feet in depth, and under those conditions part of the plant must be 
shut down. In order to run the mill to its full capacity and prépare 
the raw materials for the paper machines, it is necessary to operate 
ail of the five turbines. When the speed of the wheels is reduced by 
the water falling below 12 feet in the head race, it also interfères with 
the finishing processes and the opération of the paper machines. 

Eighth. The Power Company has an installation of 20 pair of 78%- 
inch turbines and one pair of 62-inch turbines. The turbines of the 
Power Company are at such a level below the turbines of the Paper 
Company that the Power Company can run when the Paper Company 
cannot, and the Power Company's turbines hâve about 11 times greater 
capacity for drawing water from the river than those of the Paper 
Company. When the paper mill race is dry, there are still about nine 
feet of water in the forebay, and the Power Company can operate, 
though not at full load. 

Ninth. The Paper Company kept a record known as a "log book," 
in the regular course of its business, showing the total quantity of 
paper produced, the height of water in its head race, and data relating 
to the opération of the turbines. Measurements of the height of wa- 
ter and observations of the opération of the turbines were recorded 
daily in this book by the men that made them. This record shows 
that during the latter part of the year 1909, and the year 1910, the 
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plant of the Paper Company was often either partially or wholly shut 
down by re^son of low water. 

The daily' station records of the York Haven Water & Power Com- 
pany which are in évidence (pages 328-329) show that during the 
same periods, and at the same time, the turbines of the Power Com- 
pany were in opération drawing water from the forebay from which 
the Paper Company gets its supply of water, and thereby furnishing 
power to geherate electric current at the plant of the Power Company. 
It happened frequently that while the Paper Company's turbines were 
in opération, the water in their head race was drawn down by the 
Power Company so that the paper mill was obliged to stop running. 

Tenth. When ail the turbines of the Paper Company are running 
to their full çapacity, they are capable of using only 2,100 horse power ; 
so that any opération of the Power Company's turbines at a time 
when there is not sufficient water in the Paper Company's head race 
to fully operate the Paper Company's turbines necessarily results to 
some extent in depriving the Paper Company of the 3,000 horse power 
reserved in the conveyances. 

Since 1905 the plant of the Power Company has been operated 
under the management of Edwin F. Baker, who, until February 24, 
1910, was gênerai manager, and after that date the receiver of the 
York Haven Water & Power Company. 

On varions occasions Mr. Baker operated the Power Company's 
turbines with the expressed purpose of depriving the Paper Company 
of water, and frequently he compelled the paper mill to shut down 
by starting more wheels of the Power Company when there was no 
necessity or demand for the additional current thereby produced. He 
admitted, on cross-examination, that his practice when the water got 
below a normal level was to continue operating the Power Company's 
turbines, regardless of the needs of the Paper Company. 

Eleventh. The water supply in the Susquehanna river is variable. 
At certain times of the year the volume of water in the river is very 
much reduced. It is a rule recognized among ail millowners that at 
times when the stream.is at its low- water stage, it is important that 
the head should be kept to the highest mark ; that the wheels should 
be operated under as high a head and f ail as possible, the head being 
the water above the wheel, and the fall being the water passing out 
from the wheel to the tail race through the draft tube, and the two 
together making the head and fall, operating upon the turbine wheel. 
At seasons pf low water it is important, and it is the gênerai rule 
among millowners, to keep the head as high as possible, because that 
permits operating the turbine wheel at a less opening of gâte to ob- 
tain the same power, and therefore there is no unnecessary waste of 
water. 

Twelfth. The only recognized and scientific method of operating 
such a plant as that of the Power Company, when the volume of the 
water in the river is reduced, is to maintain as high an effective work- 
ing head as possible and to so regulate the load on the turbines that 
the water passing through the turbines will never exceed the normal 
flow of water in the river. By the term "load" is meant the demand 
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made on the turbine by the generator to which the turbine is con- 
nected. If the turbines draw f rom the f orebay or réservoir more 
water than is naturally flowing into the forebay, the level of the wa- 
ter of course falls. 

A given quantity of water operating under a certain head will pro- 
duce a certain outptit on the electrical generators. If for any reason 
the head is reduced, it requires a correspondingly greater volume of 
water through the same turbines to produce the same output on the 
generators. 

It is necessary, in order to deliver the power to their customers un- 
der the bést efficiency, that the speed and voltage be kept at a prede- 
termined value and be kept constant. If, for any reason, the working 
head of water is reduced, it then becomes necessary, in order to main- 
tain thèse conditions, to increasè the volume of water passing through 
the turbine; and, if there is not a sufficient volume of water to do 
this, then the plant is operating at a very low efficiency. 

The m'ethod adopted by Edwin F. Baker in his management of the 
power plant of the Power Company during 1909 and 1910 was such 
that the Power Company did not obtain the fiill efficiency of the wa- 
ter passing through the turbines during the periods when there was 
a limited volume of water in the river. His method of operating the 
plant during the periods of reduced volume of water in the river was 
frequently such as to pass through the turbines a larger volume of 
water than the natural flow of the river, and, by so doing, to draw 
upon his storage capacity, thereby • reducing his working head until 
eventually it became necessary to demand that his customers take off 
their load to enable him to accumulate water in his storage basin and 
thereby obtain a suitable working head. 

Thirteenth. Thèse methods were employed by Mr. Baker in 1909 
and 1910, when the volume of water in the river was reduced. Thèse 
methods not only operated to the disadvantage of the Power Com- 
pany, but also took the water supply away from the Paper Company, 
and owing to the fact that the Power Company was able to draw a 
larger volume of water from the storage basin than the Paper Com- 
pany, the water supply was often completely taken away from the 
Paper Company, thereby making it impossible for the Paper Company 
to operate its plant, which threatens to continue if not otherwise pre- 
vented. 

Fourteenth. The effect of this interférence with the supply of wa- 
ter of the Paper Company has been injurious to the company's busi- 
ness. The fixed charges and overhead charges continuée! while the 
mill was idle. Paper that had been sold could not be promplly manu- 
factured and delivered, and a great many orders were canceled. The 
Company was obliged to lay off men, and in many instances experi- 
enced men would get employment elsewhere. 

Fifteenth. The property of the Paper Company does not abut on 
the Susquehanna river at any point, and the head gâtes of the Paper 
Company are now the property of the défendant, built there by mutual 
agreement. 
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Sixteenth. In 1906 and 1907 the défendant raised the level of the 
water in the river at York Haven 30 inches by extending the dam 
from a point known as Anchor Rock over to Dufïy's Island, a dis- 
tance of about 3,875 feet. The resuit of the extension of the dam 
was to provide greater réservoir capacity in the forebay, and conse- 
quently more available head for both companies. 

Seventeenth. The principal customers of the défendant are the 
Harrisburg Light, Heat & Power Company, Valley Traction Com- 
pany, Pennsylvania Steel Company, Steelton Light, Heat & Power 
Company, Middletown borough, Edison Electric Light Company of 
York, which supplies current to the York Railways Company, and a 
number of manufacturing establishments in York and Middletown. 

Eighteenth. The défendant is not engaged in supplying electrical 
current directly to the public. It does not operate any electric light- 
ing plants or street railways of its own. Excepting Middletown bor- 
ough, ail of the current produced by the défendant is sold to other 
corporations which are themselves in some instances public service 
corporations. The Harrisburg, Light, Heat & Power Company, the 
Valley Traction Company, the Pennsylvania Steel Company, and 
many of the manufacturing establishments hâve auxiliary steam plants 
of their own, and are consequently not dépendent on the défendant 
Company for current. The Steelton Light, Heat & Power Company 
had an arangement to get current from the Pennsylvania Steel Com- 
pany when the power from the défendant company failed, The Edi- 
son Electric Light Company of York had a steam plant, but not of 
sufficient capacity to supply its own needs and that of the York Rail- 
ways Company, its customer; so that if the power derived from the 
défendant failed, either the electric lighting System or the street rail- 
way System of York would be crippled. Of ail the defendant's pa- 
trons, Middletown borough was the only consumer of electrical cur- 
rent with no other source of supply than the défendant. 

Nineteenth. For the reason that the défendant company was unable 
to control the river conditions, ail its contracts, except that with the 
Pennsylvania Steel Company, expressly stipulate: 

"That the company (défendant) agrées to nse reasonable diligence in pro- 
viding a regular and uninterrupted supply of èlectricity, but does not guaran- 
tee the constant supply of èlectricity and wlU not be liable In damages to 
the consumer for failure to supply èlectricity when prevented by causes be- 
yond Its control." 

Twentieth. The attempt by the défendant to put the Paper Com- 
pany in the position of interfering with public necessities fails for 
want of sufficient évidence. It is clear that the only resuit of enforc- 
ing the paramount license of the plaintifï to sufficient flow at its head 
gâtes to develop 3,000 horse power during low stages of the river 
is to injure the private business of the York Haven Water & Power 
Company. 

Twenty-First. There is no évidence pf fraud or déception practiced 
by the plaintifï upon the défendant or the Security Title & Trust Com- 
pany at the time of the sale. Neither does the évidence show an un- 
conscionable bargain. 
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Conclusions of Law. 

First. The right of both plaintiff and défendant to develop any 
water power on the Susquehanna at .the locus in quo is merely a rev- 
ocable license under the milldam act of 1803. 

Second. The license of the plaintiff to develop 3,000 horse power 
is paramount to the right of the défendant. 

Third. Any interférence by the défendant with this paramount li- 
cense of the plaintiff is an invasion of the latter's right of property. 

Fourth. The case is one of continuing trespass upon a right of 
property and is cognizable in equity (a) because the in jury threatens 
to become permanent, (b) because équitable intervention is necessary 
to prevent a multiplicity of suits, and (c) because the remedy at law 
is inadéquate to meet the exigencies of the case. 
■ Fifth. The clause in the deed from the plaintiff to the Security 
Title & Trust Company of York, dated the 30th day of May, 1901, 
providing for a sufïicient flow of water at and into the head gâtes 
of the plaintiff to develop 3,000 horse power, is an exception. 

Sixth. The stipulation as to liquidated damages in the conveyance 
of the 30th of May, 1901, by the plaintiff to the Security Title & 
Trust Company, covers only a refusai or failure to deliver the water 
belonging to the plaintiff at its head gâtes, and is not a provision for 
a wrongful appropriation and use thereof by the défendant, consti- 
tuting a trespass upon plaintifî's right of property. 

Seventh. The plaintiff's rights are clear and undoubted, and a prior 
adjudication thereof in a court of law is not necessary to entitle thè 
plaintiff to injunctive relief. 

Eighth. The défendant is not a quasi public corporation, nor is it 
engaged in business as a public service company. 

Ninth. The transaction between the plaintiff and the Security Title 
& Trust Company of the 30th of May, 1901, and that between the 
latter and thei défendant corporation on the same day, was not a légal 
fraud. 

Tenth. There is no estoppel operative against the plaintiff in this 
case by reason of the fact that its ofïicers stood by and saw the de- 
fendant placing its head gâtes consî3ërably lower than the head gâtes 
of the plaintiff. 

Discussion. 

[1] "The common-law doctrine that fresh-water rivers, in which 
the tide does not ebb and flow, belông to the owners of the banks, has 
never been applied to the Susquehanna, and other large rivers in 
Pennsylvania." Carson v. Blazer, 2 Bin. (Pa.) 475, 4 Am. Dec. 463. 
The absolute estate of a riparian owner on the principal rivers of the 
commonwealth extends no further than to ordinary high-water mark, 
but beyond this point to ordinary low water the riparian proprietor 
holds a qualified estate, subject to the public rights of navigation. 
Beyond ordinary low-water mark the title to the bed of the stream 
is in the commonwealth. 

[2] By the act of the 19th of February, 1801 (3 Smith's Laws, p. 
462), the Susquehanna river to the Maryland line was declared to be 
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a public highway. By the act of the 23d of March, 1803 (4 Smith's 
Laws, p. 20), otherwise known as the milldam act, ail riparian owners 
on any nàVigable stream of watef, dèclared by law a public hîghway, 
excepting the rivers Delaware, Lèhigh, and Schuylkill, were author- 
ized to erect dams for mills or other waterworks upon any such 
stream, adjoining their own lands, and to keep the same in good order 
and repair, together with the right to lead off on his own land so 
much of the water of such stream as might be necessary for the opér- 
ation of such mills or waterworks, sùbject to the navigation rights of 
the public. 

However, the right of a riparian proprietor on the Susquehanna, 
under this act, is no more thàn a revocable licetise (Monongahela 
Navigation Co. v. Coons, 6 Watts & S. [Pa.] 101), and may be re- 
voked by the state whenever the paramount interests of the public 
shall require it _(N. Y. & N. R. R. Co. v. Young, 33 Pa. 175). Un- 
der this législation the riparian owner acquires no title to the corpus 
of the water. Mayor, etc., v. Commissioners, etc., 7 Pa. 348. He has 
none at common law. Said Mr. Justice Williams, in Fulmer v. Wil- 
liams, 122 Pa. 207, 15 Atl. 728, IL. R. A. 603, 9 Am. St. Rep. 88: 

"In the case of ail navigable rivers the bed In whlch they flow belong to 
the public. The right to the use of water folio ws the ownërship of the bed in 
which it flows." 

In the case just cited, being on the Lehigh river, and theref ore not 
within the provisions of the milldam act, it was held that the riparian 
owner had no interest in the waters of the river for the purpose of 
water power, and this principle was applied to the waters thereof 
flowing over the qualified estate between high and lôw water marks. 

While the right of the riparian proprietor on the Susquehanna un- 
der the milldam act is a revocable license, it is nevertheless a license 
coupled with a riparian interest; it follows the interest and passes 
to the aliénée thereof, unless excepted or reserved. ■ 

Said Mr. Chief Justice Gibson in McCalmont v. Whitaker, 3 Rawle 
(Pa.)84, 23 Am. Dec. 102: 

"The water power to which a riparian owner is entitled consists of the 
fall of the stream when in its natural state, as it passes through his land, or 
along the boun'dary of it, or, In other words, it consists of the différence of 
level between the surface where the stream flrst touches his land, and the 
surface where it leaves It. This natural power is as much the sub.1ect of 
property as is the land itself, of whlch it is an incident, as It may be occupied 
in whole, or in part, or not at ail, wlthout endangering the right or restrict- 
ing the mode of its enjoyment, unless where there has been an actual adverse 
ocCupancy or enjoyment for a period commensurate with that requlred by 
the statute of limitations." 

Any sensible interférence with the natural flow of the stream, if 
wrongful, whether attended with actual damage or not, is actionable. 
Clark v. Railroad Co., 145 Pa. 449, 22 Atl. 989, 27 Am. St. Rep. 710. 

[3] The bill of complaint in this case proceeds upon the theory of 
thç right of property of the Paper Company in the water power ap- 
purtenant to the land conveyed to the Power Company. The deed 
from the Paper Company to the Power Company contains a speciilc , 
réservation to, the grantor of the right to use sufficient water af the 
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river to develop 3,000 horse power, and 3,000 horse power was ex- 
cepted from the grant. The bill is.to restrain a continuing trespass 
by the Power Company upon the right of property of the Paper Com- 
pany to the 3,000 horse power excepted out of the grant and reserved 
by the deed. The thing complained of is a tort. The bill allèges an 
unlawful interférence with the complainant in the use of the water 
and the threatened continuance thereof by the Power Company, to 
the irréparable injury of the Paper Company. 

One of the défenses set up by the Power Company was that by its 
deed it acquired ail the water power rights incident to the land con- 
veyed, and that by the conveyance it became bound by a covenant to 
furnish and supply sufficient water to the Paper Company to develop 
3,000 horse power, whereby the Paper Company became one of the 
power customers of the Power Company; that, if the water was not 
furnished, the remedy of the Paper Company was an action at law to 
recover the liquidated damages provided for in the deed. 

We think this défense not well taken. When the Paper Company 
sold the tract to the Security Title & Trust Company of York, the 
conveyance carried with it the revocable license under the milldam 
act, as an incident to the land conveyed, subject to the exception there- 
in contained, which reserved to the Paper Company, for the benefit 
of the land remaining to it, the right to exercise the révocable license 
to the extent of the development of 3,000 horse power. In other 
words, the license of the Paper Company to develop 3,000 horse power 
was paramount to the license of its grantee. Originally the Paper 
Company was vested with the whole license appurtenant to the whole 
tract. It parted with part of the tract, excepting and reserving a cer- 
tain tract, and further excepting to itself, as the owner of the excepted 
tract, the paramount right to develop 3,000 horse power. The license 
of the Power Company to develop any water power by reason of its 
riparian ownership under its conveyance from the Security Title & 
Trust Company was made subservient to the paramount license of 
the Paper Company. 

[4] While the clause relating to the water power uses the words 
"reserving" and "reserved," yet nevertheless we think this clause an 
exception. 

"The essentlal characterlstlcs of a 'réservation' In a deed, as dlstlngufshed 
from an 'exception,' Is that its subject Is something that dld not exist before, 
but is created by and grows out of the transaction. An 'exception' applles 
only wliere the subject already exista." Shettield Water Co. v. Elk Tanuing 
Ce, 225 Pa. 614, 74 AU. 742. 

Hère the thing already existed, i. e., the revocable license appurte- 
nant to riparian ownership, under the milldam act. A portion of this 
license was excepted from the grant, and, although the words used 
in this connection may not be the apt words of an exception, it is 
nevertheless an exception. A paramount license to 3,000 horse power 
was carved out of the whole license and retained by the grantor for 
the beneiît of the lands excepted, while the residue of the license, 
whatever it was, passed to the grantee. 

The new water power works, by agreement between the parties 
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lîtigant, were constructed by the Power Company, and the works wete 
so located with relation to the two plants that it became absolutely 
necessary that the supply of water deliverable to the Paper Company 
at its head gâtes should flow through the works of the Power Com- 
pany. By reason of the fact that the Power Company was in physical 
control of the dam, forebay, and other appliances, certain covenants 
were încorporated in the excepting clause. They are, in substance, 
as contended by plaintiff, as follows: 

(a) The water not included in the grant to the Power Company is 
to flow from the river to the Paper Company's head gâtes, through the 
water power works and appliances constructed .by the Power Com- 
pany. 

(b) The Paper Company is to be put to no expense in receiving 
the water to which it is entitled. 

(c) If the Power Company prevents the Paper Company from re- 
ceiving the water sufRcient to develop the 3,000 horse power, the 
Power Company is to pay the Paper Company as liquidated damages 
'$40 per horse power per annum for the deficiency. 

The use of the words "furnish," "deliver," and "supply" in the 
excepting clause does not import title in the Power Company to the 
3J000 horse power. The Power Company became bound thereby, by 
a covenant running with its land, to permit the excepted of water to 
pass through its works into the head gâtes of the Paper Company. 

The superior right, recognized by the deed as being in the Paper 
Company, was a right as a riparian owner, notwithstanding the fact 
set up by the défendant that the Paper Company does not now own 
any lands abutting the river. It was riparian at the time of the ex- 
écution of the conVeyance to the Security Title & Trust Company. 
The exception in the deed was therefore to itself as a then riparian 
owner. It follows, therefore, as the covenants in the deed related to 
the lands of the grantor and grantee and were to be performed there- 
on and in connection with the use and enjoyment thereof, they ran 
with the land and regulated the mutual rights of the parties and their 
successors in title. Horn v. Miller, 136 Pa. 640, 20 Atl. 706, 9 L. 
R. A. 810. 

We adopt the plaintifï's construction of the deed of conveyance, 
and, in the language of its counsel, we say: 

First. Plaintiff did not convey or divest itself of its riparian right 
to a flow of water, at its head gâtes, in quantity not less than suffî- 
cient to generate 3,000 horse power. That which was granted to de- 
fendant was what might well be described as a contingent remainder 
or residue of the flow ; the quantity being dépendent upon the excess 
over, and above the quantity of which the plaintiff did not divest it- 
self and which was expressly excepted out of the grant. It was only 
so much as should remain as a surplus over and above the specified 
quantity or portion of the flow, and therefore was uncertain and con- 
tingent upon the quantity of water in the forebay, while the plain- 
tiff's was fixed and not subject to diminution by défendant for any 
cause.;: 



ÏOEK HAVEN PAPER CO. V, YORK HAVEN WATER & F. CO. 269 

Second. The clause in the deed not only preserved unimpaired the 
plaintifif's right of property to a flow of water sufficient to develop 
3,000 horse power, but, by an express covenant running with the 
land, there was imposed a charge upon the title of the défendant to 
furnish said supply of water to plaintifï without cost or charge to it, 
delivered at its head gâtes as then and now constructed. 

If in order to comply therewith, défendant finds it necessary at cer- 
tain times and under certain conditions to maintain a storage basin 
containing more than the quantity of water which would be required 
if the wheels of both parties, plaintifï and défendant, were at the same 
level, it must do s6. 

Even if, at times, it should be inconvénient, or practically impos- 
sible, for the défendant to carry on its business without trespassing 
upon that portion of the flow which belongs to the plaintifï, such a 
condition would not be a justification for trespass by the défendant 
on plaintifif's right of property. 

The Paper Company, with its business wholly dépendent upon the 
use of water, never intended that the supply stipulated for should 
be uncertain or subject to be depleted or exhausted whenever the 
necessities of the Power Company, coupled with low water in the 
river, should make it convenient or désirable, or even essential, for 
the purpose of its business, to use that portion of the water not con- 
veyed or belonging to it. 

The stipulation as to damages covered only a refusai or failure to 
deliver the wàter belonging to the Paper Company at the Paper Com- 
pany's gâtes and not wrongful appropriation and use by the défend- 
ant, constituting a trespass upon plaintifï's estate. 

As clearly appears from the terms of the deed, the clause provid- 
ing for liquidated damages was intended to secure performance by 
défendant of its covenant to deliver, and not as an alternative or 
substitute therefor, at the defendant's élection. 

It did not deprive the plaintifï of its right to relief in a court of 
equity. 

In a majority of the cases where équitable relief has been granted 
for violation of water rights, damages hâve been awarded as well 
as injunctions granted. 

This construction of the deed in suit is in consonance with the 
authorities in Pennsylvania. Said Mr. Justice Sharswood, deliver- 
ing the opinion of the Suprême Court in Lindeman v. Lindsey, 69 
Pa. 99, 8 Am. Rep. 219: 

"When the proprletors of two opposite banks of a stream of water are 
desirous of enjoylng the advantage of the water power for propelUng ma- 
chinery, a dam for that purpose cannot be built except by mutual consent, 
unless Indeed It ruay be what Is teriued a 'wlng dam,' conflned to the soil 
of the person who erects it, or that halfi of the bëd of the stream which be- 
longs to him. If erected by either on the land of the other, it would clear- 
ly be a trespass, and could lawfuUy be abated by him upon whose land It 
was built without his consent. When, therefore, they enter Into an agree- 
nient to erect such a dam, with a covenant for themselves, their heirs and 
assigns, to repalr or rebuild it If necessary, it Is not a Personal covenant 
merely, but runs with the land of the respective proprietors, and the stipula- 
tions contained In such agreement in respect to the enjoyment of the water 
power created by the dam forjn the basis of their respective rights." 
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The learned justice alsio said when discussing the form of the 
action for a violation of the privilège or easemçnt to take and use 
one-half of the virater (page 102 of 69 Pa., 8 Am. Rep. 219): 

"But In regard to the easement or privilège of Whisler, hls helrs and as- 
signs, to take and use one-half of the water, It was a direct grant, net a core- 
nant. • * * No one has ever supposed before that upon a grant by deed 
of an easement or privilège upon land or upoh land coverett with water by 
one man to another, the remedy for a disturbance of such easement or privi- 
lège was an action of covenant upon the deed. Take a common case of the 
grant or réservation of a rlght of way. Surely an action on the 'case may be 
malntained by the grantor for the obstruction of it, as well against the 
grantee and those clalming uhder him as against Etrangers. • * * But, 
contends the counsel for the plaintiff in error with great Ingenulty, the 
grant to Whisler of one half of the water la an implied covenant that the 
grantor will not take the other half. True it is so, in popular language, but 
that does not constitute a technieal covenant. In the grant of a right of way 
or common in the grantor's land, there is thé sanie implied covenant by the 
grantor that he will not disturb its enjoyment. But that, as we hâve seen, 
does not prevent the plaIntifC from resorting to an action on the case to 
recover damages for its disturbance." 

The case 6f Horn v. Miller, 136 Pa. 640, 656, 20 Atl. 706, 708 (9 
L. R. A. 810), lays down a similar doctrine. In this case, Cade, 
Horn's predecessor in title, and Miller, the défendant, owned ad- 
jpining lands on a stream and made an agreement, in settlement of 
an action by Cade against Miller for diverting the water from one 
channel to the pther. This agreement provided that Cade, his heirs 
and assigns, should enjoy a "water right or power" for two wheels 
op any part of his land, and Miller, his heirs and assigns, should 
enjoy water for his mill only when there was a surplus. Horn 
bjrought trespass against Miller and othèrs for an alleged wrongful 
diversion of thë water from the plaintiff's mill. Said Mr. Justice 
Clark: 

"This action Is trespass upon the case, for diversion of the water to the 
préjudice of the plaintiff's rights as a ripariah owner, which, in view of the 
alleged prevlous artiflcial diversion of the 'water of tHe stream, were flxed 
and determlned by the agreement of 18ô2. Trespass was the proper remedy. 
The agreement of 1852 established the rights of the parties, and the coA^enants 
vvere to that efCect merely. The agreement was équivalent to a grant. What- 
ever may be conveyed by grant may be secured by covenant In this form." 

Equitable intervention is sought by the plaintiff as the appropriate 
remedy for the prévention of continued trespasses by the défendant 
upon the paramount water privilège or license of the plaintiff. It is 
alleged that, by reason of the persistency with which thèse trespasses 
are repeated, the injury to the plaintifï threatens to become permanent. 
Equitable relief is also sought to avoid a multiplicity of suits. 

"Equlty frequentiy entertains a proceeding when thereby a multiplicity of 
Buits can be avoided. • * * So while ordinarily courts of equlty will not 
ipterfere merely to redress a trespass, they will do so where the trespass 
is a contlnuing one, and a multiplicity of suits is involved in the légal remedy. 
* ♦ * And on tliis ground a suit may be malntained to prevent interfér- 
ence with a water privilège." Beach, Eq. Jurisp. vol. 1, § 22, pp. 22, 23. 

: A plaintifï will not be relegated to the pursuit of several remédies 
at law wherë the interférence of equity will avoid circuity of action 
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and a multiplicity of suits. 16 Cyc. p. 45 (11, A, S, a). Said Mr. 
Justice Thompson, in Scheetz's Appeal, 35 Pa. 95 : 

"In tbe case In hand, If tbe complainants had the rlght they claimed, namely, 
the right to an uninterrupted flow to their mlll of the waters of Sandy Run 
through the premises of the respondent, and, for the enjoyment of that right, 
the further right to enter on his premises to remove obstructions, the inter- 
ruption of that right, by a refusai to permit the removal of obstructions, or 
throwing them again Into the stream when removed, were acts obviously in- 
jurions not only to the enjoyment of the right, but prejudiclai to its existence. 
Damages at law would be wholly Inadéquate to the vindicatlon of such a 
right. Successive suits for successive interférences, instead of redressing the 
wrong, would In the end be worse than the wrong Itself. There are many 
cases In the boolcs of restraint by injunction for such interférences. In prin- 
ciple, it is the same as the one cited from 5 Casey, 382. Courts of equity 
will restrain acts of trespass, or nuisance, to prevent multiplicity of suits. 
Brightly's Eq. § 293. That is, where the redress could only be by and through 
the médium of a multiplicity of suits or actions. So, where wrongCuI acts 
might become the foundation of an adverse right, such as the diversion of 
water. Webb v. Portland Manufaeturing Co., 3 Sumn. 189 [Fed. Cas. No. 
17,322] ; [Gardner v. Village of Newburgh] 2 Johns. Ch. [N. Y.] 164 [7 Am. 
Dec. 526]. It is just in cases like the présent, if the right be fully estab- 
lished, that the power of a court of chancery Is most salutary. The right 
can be ascertained, and by the same proceedlng petty annoyances and vexa- 
tious litigations restrained." 

Said Judge Dallas in Railroad Co. v. Fiske, 123 Fed. 760, 60 C. 
C. A. 621 : 

"The proofs made It qulte évident that the trespass whlch had been com- 
mitted would, if not restrained, be repeated, and eontinued ; and it is well 
settled that, nnder such circumstances, an injunction may and should be 
awarded to secure a plaintiff agalnst probable irréparable injury and for the 
avoidance of a multiplicity of suits." 

It sufficiently appears from the bill in this case that neîther one 
action nor successive actions will afford the plaintifE the complète 
and adéquate remedy to which it is entitled. In the language of 
plaintiff's counsel in their argument : 

"How could the Tork Haven Paper Company possibly continue its business, 
maintain its organization and working force, meet its current obligations, and 
satisfy its customers cf its ability to manufacture and deliver at the times 
flxed by Its contracts, if it is to be subjected to constant Interruptions of power 
to run Its plant, and eompelled to look for relief to an annual suit at law 
agalnst the ïork Haven Water & Power Company to recover $40 per annum 
for each unit of horse power of whlch It is deprived?" 

Equitable relief is sought to prevent a multiplicity of suits and 
to stay the irréparable injury which would resuit to the plaintifï by 
the eontinued and repeated trespasses by the défendant upon the par- 
amount water privilège of the plaintiff. The fact that, in an action 
at law, the damages would not hâve to be liquidated by the jury, for 
the reason that they hâve been liquidated by the parties, can bave 
no bearing upon the question of the right to équitable relief. There 
can be no doubt about the right of the plaintiff to injunctive relief. 
Beaver Falls Water Power Co. v. Wilson, 83 Pa. 83 ; Wilkes- Barre 
Water Co. v. Lehigh Coal & Nav. Co., 3 Kulp (Pa.) 389; Whitney 
v. Fitchburg Ry. Co., 178 Mass. 559, 60 N. E. 384; Eastman v. 
Parker, 65 Vt. 643, 27 Atl. 611. We are of the opinion that, in or- 
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der to înjunctive relief, the plaintiff , need not hâve established îts 
right, preliminarily thereto, by an action at law. Bitting's Appeal, 105 
Pa. 517; Schuler v. Schuler, 39 Pa. Super. Ct. 635 ; Manbeck v. Jones, 
190 Pa. 171, 42 Atl. 536. Said Judge Archbald, in Ferguson's Ap- 
peal, 117 Pa. 439, 11 Atl. 885: 

"Where the complainant's rlghts are clear and undoubted elther by the ad- 
missions of the défendant or the undisputed facts In the case, equity will en- 
Join the Infrlngement of them, wlthout remlttlng the party to the Inadéquate 
remédies whlch the law may afCord." 

We think the pleadings and testimony in this action présents just 
such a case as falls within the rule laid down. 

The York Water & Power Company was incorporated under the 
provisions of the gênerai corporation act of the 29th of April, 1874 
(P. L. 273), and its suppléments, for the "purpose of supplying wa- 
ter and power to the public and to firms, individuals and corporations 
in the borough of York Haven, York county, Pennsylvania, and the 
territory adjacent thereto." The évidence shows conclusively that 
it is not now, and never bas been, in the exercise of its corporate 
powers for the purpose of supplying "water" to the public or to 
firms, individuals, or corporations in the Borough of York Haven, 
or elsewhere. A water company is a quasi public corporation. Pos- 
ter & Co. V. Fowler & Co., 60 Pa. 27; Guest v. Water Co., 142 
Pa. 610, 21 Atl. 1001, 12 L. R. A. 324. It is a public service cor- 
poration. We know of no authority in Pennsylvania holding that 
a power company is a quasi public, or public service corporation. So 
far as the furnishing of power by the défendant, to the public, is 
concerned, it does not stand in the attitude of a public service cor- 
poration, and its défense that the injunction prayed for, if awarded, 
would "interfère with the performance of its duties to the public," 
is not supported either by the law or the évidence. Conceding, for 
the sake of argument, that the défendant is a public service corpora- 
tion, invested with the right of éminent domain, it must nevertheless 
proceed in the manner directedi by the Constitution (article 1, § 10) 
and the acts of assembly of the commonwealth, in order to the con- 
demnation of the paramount license of the plaintiff to sufficient flow 
of water to develop 3,000 horse power. 

The défendant set up as a défense (12 paragraph of answer) that 
the price of the land conveyed by the Paper Company to the Power 
Company through the médium of the Security Title & Trust Com- 
pany of York, was unconscionable and far in excess of the real value 
of the land, and that the sale of the land with the exceptions con- 
tained in the deeds was in fact and in law a fraud upon the Power 
Company. There is absolutely no évidence of any déception prac- 
ticed by the Paper Company or by any of its officers or agents in 
the making of this sale. At the time of the transfer practically the 
same persons were interested in both companies. There was noth- 
ing concealed in the transaction. The conditions were open toboth 
parties. They had to ail intents ihe same officers. It is an executed 
contract. • There has never been an application to hâve the contract 
rescinded for fraud or overreaching by the PaPer Company. The 
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Power Company has never made any offer to surrender the fruits of 
the bargain to the Paper Company. 

[5] If there was fraud practiced by the Paper Company upon the 
Power Company and its intermediary the Security Title & Trust 
Company, the défendant has lost its day in court on this défense, by 
reason of its lâches. Ten years hâve elapsed since the date of both 
conveyances, and it needs no citation of authority for the principle 
that under such circumstances equity will not interpose on behalf of 
the party who has slept upon its rights for that length of time. Said 
Mr. Justice Mestrezat, in Jackson v. Thomson, 203 Pa. 624, 53 Atl. 
506: 

"Bqulty, like the law, abhors lâches, and those who sleep on their rights 
must awaken to the conséquences that they hâve disappeared." 

"The rule that the statute of limitations does not begin to run or that a 
party caunot be charged with lâches until the dlscovery of the f rand does not 
mean that one can shut his eyes to obvions facts. A person who Is injured 
by fraud must be prompt in seeking redress. Lâches and neglect are always 
diseountenanced. Nothlng can call a court of chancery Into activlty but con- 
science, good faith, and reasonable diligence." Goggins v. Risley, 13 Pa. 
Super. Ot. 316. 

However, there is another insuperable bar to the reHef of the 
Power Company from the terms of its bargain upon its défense of 
fraud. If there was a fraud, the Power Company was particeps 
fraudis, and under such circumstances equity will leave the défend- 
ant exactly where it placed itself. 

At the time of the oral argument, the defendant's counsel laid 
some stress upon certain alleged irregularities on the part of the Pa- 
per Company affecting its corporate existence. Suffice it to say that 
this is a matter about which the commonwealth alone can complain 
and then only in a direct suit in the name of the commonwealth 
against the plaintifï. And for this authorities need not be cited. 

[ G ] Is the plaintifï estopped to assert its right to a paramount flow 
of the waters of the river sufficient to develop its 3,000 horse power, 
by reason of standing by and permitting the défendant to construct 
its head gâtes at a lower level than the plaintiff's head gâtes? We 
think not. The manner of construction of the defendant's works 
gave no notice to the plaintifï that the défendant intended to, or ever 
would, invade the paramount right excepted by the Paper Company. 
Neither was it notice to the plaintiff that at certain stages of the 
water it would be impossible to operate the defendant's works gub- 
servient to the plaintiff's paramount license. However, if it did so 
appear to the plaintiff, its mère silence amounts to nothing. The 
mère silence of the plaintiff withheld no facts, knowledge, or in- 
formation of which the plaintiff was possessed, which the défendant 
did not know or could not hâve known. The rights of the parties 
were fixed by the deeds. The conditions prevailing along the river, 
its habits, etc., were as open and obvious to the défendant as they 
were to the plaintiff. If estoppel at ail, it would be estoppel "by si- 
lence." It has been held that "estoppel by silence" arises "where a 
person who, by force of circumstance, is under a duty to another 
to speak, refrains from doing so, and thereby leads the other to be- 
194 F.— 18 
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iieve itt thé existence of a stàte of fàcts in reliance upon which he 
acts to his préjudice." 16 Cyc. p. 681 (1, A, 10). t Surely silence can- 
not be teld to be a waiver of a right when there is nothing to suggest 
an inf riïigeitndnt or an intended inf ringement of that right. There 
is absoliitely nôthing in this case warranting the application of the 
doctrine of estoppel. To constitute estoppel by silence, the silence 
must amount to a fraud. 

The question of damages was net pressed at the argument, and 
we, therefore, will not give it any considération. In our opinion 
there is not sufficient évidence before us upon which we could base 
a decree for damages. 

It is therefore adjudged and decreed: 

First. The défendant, its receiver, Edwin F. Baker, its servants, 
agents, and employés, be and they are hereby perpetually enjoined 
and restrained forever hereafter from depriving the plaintiff, the 
Paper Company, and its receiver, Henry W. Stokes, of a sufficient 
flow of water at the head gâtes of the plaintiff corporation to develop 
the 3,000 horse power excepted and reserved to the plaintiff, the York 
Haven Paper Company, under its deed to the Security Title & Trust 
Company, dated the 30th day of May, 1901, recorded in the office 
of the recorder of deeds in and for York county, Pa., in Record 
Book 12 M, p. 340. 

Second. The défendant, its receiver, Edwin E. Baker, its servants, 
agents, and employés, be and they are hereby perpetually enjoined 
and restrained forever hereafter from appropriating or using at any 
time, for any purpose whatsoever, any water in the dam or forebay 
of the def endaùt, the York Haven Water & Power Company, neces- 
sary to allow a sufficient flow of water at the head gâtes of the 
plaintiff the York Haven Paper Company to develop the 3,000 horse 
power excepted, and reserved to the plaintiff, as aforesaid. 

Third. The défendant, the York Haven Water & Power Company, 
its receiver, Edwin F. Baker, its servants, agents, and employés, be 
and they are hereby perpetually çnjoined, and restrained forever here- 
after, from appropriating or using at any time, for any purpose 
whatsoever, any water in the dam or forebay of the défendant, the 
York Haven Water & Power Company, to any extént which will not 
leave unappi"6priated and unused by the said défendant a sufficient 
flow of water at, the head gâtes of the York Haven Paper Company, 
the plaintiff, to develop the 3,000 horse power excepted and reserved, 
as aforesaid. 

Foùrth. That on plaintiff's motion a spécial master be appointed to 
ascertain, and , report to the court, the amount of damages suffered 
by the York Haven Paper Company, and its receiver, by reason of 
said wrongful use and appropriation, by the défendant, of the said 
supply GÎ wâter reserved to the said plaintiff, and for dôfendant's 
failure to ^pply and deliver, at the plaintiff's head gâtes, the water 
as aforesaid,. to the end that a proper order may bé made requiring 
and directiiig the said défendant, the York Haven Water & Power 
Company, to pày over to the plaintiff the receiver of the York Haven 
Paper Company the amount of damages sustainèd in manner, as 
aforesaid. 
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AIvCORN T. ALCORN et aL 
(Circuit Court, N. D. Mississippi, W. D, December 4, 1911.) 

No. 434. 

1. DEEns (§ 196*) — Fraud ob Unduk Influence— Burdkn of Pkoot. 

One sulng to cancel a decd bas the burden to show that its exécution 
was induced by fraud or undue influence, Including, as éléments of 
fraud, falsity of représentations made to the grantee by the grantor, 
knovvledge by tbe grantee of thelr falsity, Intent by bim to deceive, and 
grantor's reliance on tbe représentations to bis damage. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 387-593.; Dec. Dlg. 
§ 19G.*] 

2. CoNTEACTS (§ 99*) — Teansactions Between Paeent and Child— Bubden 

OF Peoof. 

Contracts and business dealings between parent and chlld are not 
per se fraudulent, and must be treated as transactions between otber 
persons, and, wbere tbe bona fldes thereof Is attacked, fraud must be 
clearly proved. 

[Ed. Note. — For otber cases, see Contracts, Cent. Dig. §§ 448-453 ; Dec. 
Dig. § 99.*] 

3. Deeds (§ 196*) — Execution— Uhdue Influence— Btjbden of Proof. 

In an action to set aslde a deed from a parent to a cbild, tbe burden 
is on complainants to show that défendant exercised undue influence 
over grantor overcoming grantor's will, and it must appear that the un- 
due Influence was exercised when the deed was executed. 

[Ed. Note.— For other cases, see Deeds, Cent Dig. §| 587-593; Dec. Dig. 
§ 196.*] 

4. Deeds (§ 211*)^-BxEcuTioNr— Undue Infiuencb— Evidence— Sufficienct. 

in an action to set aslde a deed from a parent to a chlld, évidence 
hejd insufficient to show that défendant secured tbe deed by fraud or 
undue Influence. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 637-647; Dec. 
Dig. § 211.*] 

5. Deeds (§ 72*) — Execution — Undue Influence— Requibites. 

Undue influence, to avoid a deed, must be unlawful or fraudulent In- 
fluence controlling grantor's will, and does not comprehend tbe natural 
affection, confidence, and gratitude of a parent, unless such Influence la 
used to confuse bis judgment and control bis will. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. |§ 190-199; Dec. 
Dig. § 72.*] 

In Equity. Bill by Mrs. Amelia W. Alcorn against May Yates 
Alcorn and another, revived by E. W. Rector and others, executors 
on cornplainant's death. Decree for défendants. 

J. W. Cutrer and R. H. Thompson, for complainants. . 
Calvin Perkins and Jas. H. Watson, for défendants. 

NIEES, District Judge. Mrs. Amelia W. Alcorn originally brought 
this suit individually and as executor and trustée under the will of 
James L. Alcorn, deceased, in the chancery court of Coahoma coun- 
ty. Miss., to annul a deed executed by her on October 14, 1895, by 
the terms of which she conveyed to her son, James Alcorn, reserving 
to herself a life estate, the remainder in fee, to Eagle's Nest planta- 

•For other cases see same topic & § numbub in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion, which had theretofore passed to her under the will of her hus- 
band, James L,. Alcorn (hereinafter called Gov. Alcorn), who died 
December 19, 1894. 

The original bill in this cause was filed March 30, 1905, in the said 
chancery court of Coahoma county, Miss., and at the return term of 
said court, on account of the diverse citizenship of the parties, on pé- 
tition of the défendants, was removed to this, the United States Cir- 
cuit Court for the Western Division of the Northern District of Mis- 
sissippi. 

The original complainant, Mrs. Amelia W. Alcorn, died in Novem- 
ber, 1907, leaving a will by which she devised the said Eagle's Nest 
plantation, share and share alike, to her daughters, Mrs. Rosebud 
Rector, Mrs. Gertrude Russell, Mrs. Justina Swift, Angelina Alcorn, 
now Angelina Corley, and James L. Alcorn, défendant herein, the son 
of James Alcorn, who died November 30, 1898, leaving surviving him 
his widow, the défendant May Yates Alcorn, and a minor child, the 
said James L. Alcorn. 

A short time after the death of Mrs. Amelia W. Alcorn, on a bill 
of revivor filed by her daughters and her executors, Messrs. E. W. 
Rector, P. B. Russell, and W. A. Glover, the cause was revived, and 
now stands in their names as complainants. 

The relationship of the parties to this suit is as follows : Gov. Al- 
corn was the husband of Amelia W. Alcorn. The issue of this union 
was the four daughters, Mrs. Rector, Mrs. Russell, Mrs. Swift, An- 
gelina Alcorn, and James Alcorn (the only son), who died in Novem- 
ber, 1898, leaving a widow, May Yates Alcorn, and a minor son, James 
L. Alcorn, the grandson of Gov. Alcorn and Mrs. Amelia W. Alcorn. 

The property involved in this litigation is Eagle's Nest piaiitation, 
a valuable body of land in Coahoma county, Miss., upon which is sit- 
uated the family résidence erected by Gov. Alcorn, and known as the 
Eagle's Nest mansion house. 

By her original bill, complainant sought cancellation of the deed of 
October. 14, 1895, by which she conveyed the said Eagle's Nest plan- 
tation to her son James Alcorn, deceased, reserving to herself a life 
estate, upon the following grounds : (1) That under the terras of the 
will of Gov. Alcorn, the property had been devised to her for the 
equal benefit of their children, in the form of a "precatory trust." 
(2) That this deed of October 14, 1895, had been secured by her son, 
the said James Alcorn, deceased, in an "unconscionable manner," and 
by "absolutely unfounded and fraudulent représentations," and by 
the "overpowering and dominating influence exercised over her by 
her said son." 

The fîrst ground relied upon by complainant for cancellation of 
said deed was not presented on argument, nor is it now presented 
for the considération of the court, because of the décision of the 
Suprême Court of Mississippi in the case of Rector et al. v. Alcorn, 
88 Miss. 788, 41 South. 370, to the efifect that: 

"From an examlnatlon of the entlre wlU of Gov. Alcorn, we do not take 
the View that the words In référence to Mrs. Alcorn are precatory." 

Complainant's fîrst ground of relief having been thus eliminated, 
the issue is narrowed to the sole contention that James Alcorn, de- 
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ceased, secured the deed of October 14, 1895, front hîs mother, Mrs. 
Amelia W. Alcorn, by false and fraudulent représentations, and by 
the exercise of undue influence. 

The défendants, answering, deny each and every allégation of the 
bill. 

In this case a picture is presented wherein fraud and undue influ- 
ence go hand in hand, interwoven and blended, and whose light and 
shadows vividly portray the defenseless citadel of a mother's heart 
stormed by a craf ty, avaricious, and thankless son, armed with a great 
two-edged sword, "sharper than a serpent's tooth," and wielded with 
a bold, merciless cruelty, shocking to the sensibilities and proclaiming 
the monster. 

There is a reverse side, however, upon which is painted the fond 
old mother, glorified with the beautiful qualities and attributes of a 
mellow âge, one whose lines had been cast in pleasant places, who 
had been the life partner of a distinguished lawyer, soldier, and states- 
man, leaving an indelible impress upon his state and country's history, 
a man whose heart had been ever overflowing with attachment to his 
family circle, though never attempting to conceal his boundless af- 
fection and extrême partiality for his only son, James. Though cold 
in death, the tender attestation of this overwhelming affection speaks 
through his will with a solemnity and pathos which can but touch the 
heart : 

"My son James bas treated me with great aSfectlon, and I love hlm with 
deep affection, and I request my wife, Amelia, to whom I bequeath my es- 
tate, shall treat him with the favoritlsm and partiality which I well know 
her heart Inclines her to do." 

So well was this message heeded that, as long as this favorite child 
and son lived, he was the idol of his mother's heart. 

[1] We are confronted at the outset of the considération of this 
question by the "twin influences" (if I may so term them) brought to 
bear to secure this deed — fraud and undue influence. Are they so 
blended as to be separated ? 

"In strictness 'undue influence' anJ 'fraud' are distingulshable. In one 
case, the mind of the testator is so overmastered that another will is substi- 
tuted for his own. In the other, he is. In a sensé, a free agent, but is de- 
ceived into acting upon false data." Terry v. Bufflngton, 11 Ga. 337, 56 
Am. Dec. 423. 

But more often is it a mère question of a choice of terms. Ginter 
V. Ginter, 79 Kan. 721, 101 Pac. 634, 22 L. R. A. (N. S.) 1024. 

It is elementary that fraud is never presumed, but must be affirma- 
tively proven. The presumption, if any, is in favor of innocence, and 
the burden falls on him, who asserts "fraud," to establish it by "prov- 
ing every material élément" of the cause of action by a "prépondér- 
ance of évidence." Thus the burden rests on him to prove the fal- 
sity of the représentations, the scienter, the intent to deceive, and his 
reliance on the représentations to his damage. 20 Cyc. 108, J, with 
authorities cited. 

It is equally true that, where one seeks to establish undue ir^luencc 
in order to set aside a will or conveyance, the burden of proof is on 
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him. Mâllow v. Walker, 115 lowa, 238, 88 N. W. 452, 91 Am. St. 
Rep. 158. 
Further, under this authority it is stated that: 

"Where one seeks to set aslde a conveyance on the ground of undue In- 
fluence, tlie évidence must show the Influence so great as to overcome the 
wUl of the grantoT ji testator. 

"It miiat show tnat the undue Influence was exercised at the time the act 
referred to was done. 

"That the deed was executed by reason of the influence resultlng from af- 
fection is Insulficient If the free agehcy of the testator or grantor be not 
impaired. 

"That the distribution made by a testator of his propefty among hls chil- 
dren by deed is unreasonable or unjust does not alone establlsh undue in- 
fluence." 

[2] Thèse principles are of universal application as applied to fraud 
and undue influence aside from that connected with fiduciary rela- 
tions, suchas hold in the instant case, and counsel for complainant 
aptly quêtes that broad çind bénéficient doctrine of equity applying to 
fiduciary relations as based on the highest morality ; : and that the 
court "will not allow any transaction between the. parties to stand, 
anless there has been the fullest and fairèst explanation and com- 
munication of every particular resting in the breast of the one who 
seeks a contract with the person so trusting him; and that this doc- 
trine not only applies to that of parent and child, but extends to the 
entire field of confidential relationship." And especially as regards 
parent and. child, eqùity sçrutinizes and "weighs in golden scales" ev- 
ery transaction between; them which includes, or consists of , a benefit 
secured by the superior from him who occupies the condition of de- 
pendence. 

CoutiSel alsô recognizës the doctrine, as announced by the same high 
authority (3 Pomeroy, Eq. J. [3d Ed.]), that: 

"It is impossible to formulate a single définition which shall embraçë ail 
forms and phases of undue influence ; each case must largely dépend upon 
Its own circumstances." 

In applying the latter principle, it should not be overlooked that 
contracts and business dealings between parent and child are not pèr 
se fraudulent, but they must be ti-eatéd just as are transactions be- 
tween other persons, and, where the bona fides of ,their transactions 
are attacked, the fraud must be clearly proved. ?9 Cyc. 1657, A, with 
authorities cited. 

[3] This being an action to set aside a deed from a parent to a 
child: (1). The burden of proving undue influence is on the com- 
plainants. (2) The évidence must show that the influence was such 
as to overcome the will of the grantor and to "destroy her free agen- 
cy," and it must appear that the "undue influence was exercised at the 
time the act referred to was done." 39 Cyc. 1658. 

[4] It is not necessary to discuss and review in détail the testimony 
in this case, and the events leading up to the unhappy différences be- 
tween the members of this family, parties litigant to this suit. 

From a careful reading of the testimony and hearing argument of 
counsel, unusually interesting and able, the court is of opinion that 
Mrs. Alcorn, at the time she deeded Eagle's Nest plantation to her 
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son James, reserving to herself a li£e estate therein, was in full pos- 
session of her unusually bright mentality, and thoroughly understood 
and appreciated her position ; that the idea of undue influence is com- 
pletely dissipated by the f act that she had the benefit of counsel, who 
prepared the prior contract of date July 20, 1905, and was présent at 
the exécution of the deed, of date October 14, 1895, both in the ca- 
pacity of complainant's counsel and her f riend — indeed, doser than a 
friend, being related to her by marriage — and that Mrs. Alcorn's 
daughters were fully acquainted with its terms.. 

Mrs. Alcorn at that time was endowed not only with those féminine 
grâces and accomplishments which had.enabled her to shine resplen- 
dently as mistress of Eagle's Nest, but took a keen interest in every- 
thing going on about her, and, f rom the death of her illustrions hus- 
band to that of her son James, constantly availed herself of advice in 
respect to the management of her estate, discussing her affairs freely 
with the members of the family, other relatives and friends, including 
one of her sons-in-law, a lawyer of distinction whom she visited and 
who visited her f requently, and with whom she maintained corres- 
pondence, receiving the benefit from him of a broad expérience and a 
trained légal mind. 

In July, 1895, Mrs. Alcorn entered into a contract and agreement 
to convey Eagle's Nest plantation to her son James, reserving to her- 
self a life estate, under the terms of which certain benefits and ad- 
vantages would accrue to her should James fulfiU his obligations as 
fully set forth therein. This contract and agreement was drawn by 
counsel heretofore referred to, acting for both parties. In pursu- 
ance of this prior contract and agreement, Mrs. Alcorn directed her 
attorney to prépare the deed of conveyance of October 14, 1895. 

Is it reasonal3le to consider Mrs. Alcorn, under the conditions out- 
lined, as being so overmastered that another mind was substituted for 
her own, or that while she was, in a sensé, a free agent, she was de- 
ceived into acting upon false data? Does it not seem more natural 
and probable that, after entering into the preliminary agreement to 
deed the property to her son upon his complying with the obligation 
therein stipulated, he did comply therewith, or substantially so, or in 
a manner entirely satisfactory to her, and in full knowledge of ail the 
f acts as explained to her by her son and her son-in-law, the latter act- 
ing as her attorney in this matter, Mrs. Alcorn freely, voluntarily, and 
willingly signed the conveyance? 

Upon the proof, Gov. Alcorn's estate owed debts at his death of 
some magnitude, that two years prior to his decease his planting op- 
érations had not been successful, and that the outlook occasioned by 
the prévalent and hitherto unprecedented low price of cotton was 
gloomy. At this juncture James Alcorn took sole charge of the es- 
tate under thèse adverse conditions, and, whatever ill may be related 
of him otherwise, he undoubtedly instituted such a System of economy 
and prudent management as to enable him to discharge practically the 
indebtedness of the estate, finally turning it back to his mother free 
of incumbrance. 

During this time, and until his death, his mother trusted him im- 
plicitly, and apparently needed not Gov. Alcorn's admonition that she 
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"treat him with that favoritism and partiality which he well knew her 
heart inclined her to do." 

It is conclusively shown that James Alcom desired Eagle's Nest 
plantation, a most natural wish, and it may be that, in pursuance of 
his désire, he was led into conduct and undertakings which sometimes 
lacked delicacy and propriety; yet is it sufficiently in évidence that 
his actions, however open to the criticism of occasional indelicacy 
and impropriety, descended in any instance to the sHmy depths of 
fraud? We do net so consider. 

[5] But as reg'ard fraud and the exercise of undue influence, the 
proposition is clearly stated that : 

"The undue Influence which will avoid a deed Is an unlawful or frauda- 
ient influence which contrôla the will of the grantor. The affection, confi- 
dence, and gratitude of a parent to a child which inspires a deed or gift is 
a natural and lawful influence, and will not render the deed or gift voida- 
ble uniess such influence has been so used as to confuse the judgment and 
control the will of the donor." Sawayer v. White, 122 Fed. 223, 58 0. C. A. 
587. 

Applying the above rule to the considération of the case at bar, is 
the proof sufficiently convincing that James Alcorn exercised such an 
unlawful and fraudulent influence as to confuse the judgment and 
control the will of his mother in securing this deed? Rather was it 
not the affection, confidence, and gratitude moving a fond mother's 
heart and inspiring the wish for her only son +o enjoy after her death 
the property, which the proof shows he managed and served and 
extricated f rom the weight of heavy incumbrances ? This son re- 
mained her only protector, filling in a measure his father's place. 
How well he did so is of record in this cause, and a reading abun- 
dantly discloses that she at no time during his life questioned his fidel- 
ity to her interests. Neither does it appear that there was a time 
during the years subséquent to Gov. Alcorn's death to the day of 
the death of James Alcorn that he was compelled, had he been dis- 
posed so to do, to resort to fraud to induce his mother to a compli- 
ance with his wishes. 

She did "what her heart inclined her to do," and which was only a 
"natural lawful influence" bubbling from that unfailing fount, the 
purest, a mother's holy love, which has been beautifully characterized 
as "boundless as the sunlight, as deep as fathomless sea." 

Meanwhile with Mrs. Alcorn old âge creeps on apace, and, with it, 
its attendant train of infirmities. The dead husband fades into a 
memory, and the son, whose lips are cold in death, has none to plead 
his cause. Unhappy différences since his death hâve arisen, and re- 
lations with her son's widow and her grandson hâve been strained to 
the breaking point. The living are présent and very dear, becoming 
dearer, and naturally so, as lif e's shadows lengthen. In this décline, 
the living become the dearest, and in their direction the pendelum of 
their mother's affections swung, culminating in the attempted dispo- 
sition of that property which she, in another more unclouded day, 
bestowed upon her dead son. 

In view of the foregoing, the court is of opinion that the complain- 
ants should be denied the relief sought in the bill. 
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independent. of the défenses of ratification, acquiescence, équitable 
estoppel, and lâches interposed, we think the bill should be dismissed. 
Thèse défenses, however, will be briefly considered. They hâve been 
presented with great clearness, and as ably controverted by counsel of 
the respective parties. Without going into a discussion of the tech- 
nical significance of each of the terms and their application to the 
case at bar, under the proof herein the principle of ratification that 
"any acts of récognition of a contract as subsisting, or any conduct 
inconsistent with the intention of avoiding it, hâve the effect of an 
élection to afiirm" (Cyc. 37, with authorities), would seem to be con- 
trolling. 

The entire record of the case No. 700 in the chancery court of Coa- 
homa county, made a part of the record in this cause, establishes be- 
yond controversy that Mrs. Alcorn recognized the deed of Octoher H, 
1895, to her son James as did her daughters and relatives, besides 
friends of the family and employés of the estate, and that in bringing 
this suit her conduct is certainly inconsistent with an intention of 
avoiding it. On this ground alone, the relief sought should be de- 
nied. The further application of the principle of acquiescence and 
équitable estoppel would tend only to strengthen this conclusion; the 
doctrine and principle of lâches, however, would hâve no application. 

Let a decree in accordance with this opinion be entered, taxing the 
complainants with the costs of this cause. 



TWEEDIE TEADING CO. v. NEW YORK CENT. & H. R. R. 00. 
(District Court, S. D. New York. January 2, 1912.) 

1. Shipping (§ 184*) — Contract of Affbeightment — Time fob Dischaeginq. 

Evidence held to sustain the flnding of a commissioner that the work- 
Ing day for discharging certain vessels at Colon was eight hours, and not 
ten hours. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 184.*] 

2. Shipping (§ 177*) — Contract — Disoharge of Cargo. 

A provision of a shipping contract, requlrlng the shlpper to recelve 
cargo as fast as it could be discharged by the ship, Is to be reasonably 
construed, and, where the parties knew that cargo was to be transported 
by rail from the dock, the shlpper had the rlght to discharge Into cars, 
although it involved a somewhat longer time. 

[Ed. Note. — For other cases, see Shipping, Cent. DIg. §§ 576-584; Dec. 
Dlg. § 177.*] 

S. Shipping (§ 177*) — Demusragb — ^Delay in Recexving Cargo. 

Under a contract of affreightment for the carriage of bricks from New 
York to Colon, whieh requlred the shlpper to reeeive cargo "as fast as 
steamer can unload, working ail hatches," where cargo of other shlppers 
was stowed above the bricks, and had to be first unloaded, time dld not 
begln to count against the shlpper until the last hatch was ready to dis- 
charge the bricks, and, if such hatch was not kept waltlng, the shlpper 
was not chargeable with demurrage. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. §§ 576-584; Dec. 
DIg. § 177.* 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Randall 
V. Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

*For other cases see same topio & § numbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit hj the Tweediie Trading Company against the 
New Ybrk Central & Hudson River Railroad Company. On excep- 
tions tO't«port of commissioner. Sustained in part. 

See; àlso, 166 Ped. 993. 

Ralph James M. Bullowa, for libelant. 
Charles C. Paulding, for respondent. 

HAND, District Judge. [1] The libelant's exceptions to the re- 
port are of four kinds, which I shall take up seriatim. The first is that 
it finds the working day was eight hours, not ten hours. The whole 
discharge was donc without exception by eight hours' work day, and 
absolutely the only évidence to show that the customary day is ten 
hours is Biord's and Smith's. Biord's testimony is reconcilable with 
the conceded facts only by supposing that the "ten-hour day" to which 
he referred included the two-hour dinner period, which ail concède to 
hâve existed. Else it is very strange that he should hâve spoken with- 
out comment of a custom whi.ch he did not observe in a single instance 
throughout the discharge of ail three of thèse ships. Moreover, if he 
did not mean to include the diinner period, the occasional 12-hour day 
which he speaks of must hâve begun at 5 a. m. and lasted till 7 p. m., 
or began at 6 a. m. and lasted till 8 p. m. While, of course, such 
hours are possible, they are highly unlikely especially in tropical cli- 
mates. In view of the uniform practice in thèse cases, I agrée with 
the commissioner in this interprétation of Biord's testimony. As to 
Smith's testimony, it does not appear that he knew anything of the 
work day at Colon except as he learned it in this instance, which was 
not "ten hours' work in a day," but eight hours' work without a single 
exception. Certainly the commissioner was quite right in holding 
that there was no proof that the eight-hour day as practiced was not 
the customary day there. It is quite clear that, although the West 
Indian negroes were not within the eight-hour law (Act Feb. 27, 1906, 
c. 510, 34 St. at L. p. 33 [U. S. Comp. St. Supp. 1909, p. 1372]), it 
would be impossible to work them for more hours than their gang 
foreman, if he was a "laborer or mechanic" under the act, and that, 
in any event, it would be likely to lead to ail sorts of complications to 
hâve working days of différent lengths among laborers who might be 
doing work side by side. Thus the train crews which shif ted the drills 
were presumably not West Indian negroes, and "were within the act. 
When they struck off work, the discharge necessarily stopped. 

The second point is the delay in supplying the Sangstad with a 
berth between February Ist and February 4th. The charter party pro- 
vided "at Colon berth to be supplied each steamer * * * immedi- 
ately on steamer's arrivai." I cannot- see how in view of this absolute 
undertaking the respondent can avoid liability for thèse three days. 
The commissioner does not charge the ship with this, because she was 
not ready to discharge bricks till the gênerai cargo was out, but I 
think that he fails to observe that a delay of three days in failing to 
berth delayed the time when the gênerai cargo could begin discharg- 
ing and therefore when it was finally discharged. Thus it delayed 
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the dischàrge of the bricks along with the gênerai cargo. Surely it 
makes'no différence at which end the delay occurs, if tiie respondent 
be responsible for it. I must therefore charge the Sangstad with thèse 
three days. 

[2] The third point is that the discharge was into cars, and not upon 
the dock. I agrée that the respondent must be held to a strict liability 
to receive as fast as the buckets or "tubs" could be loaded and dumped 
over the side, but the question hère is how the "tubs" were to be 
dumped, whether helter-skelter in a pile, or accurately over a car. It 
takes longer to steady them over a car, and the différence of time 
has been calculated. The question is how the respondent was to "re- 
ceive" the cargo. Considering that the parties knew the purpose for 
which the bricks were to be used, the idle waste involved in rehandling, 
the destination of the bricks to a place reached from Colon only by 
rail, and considering the practical construction of the contract by the 
libelant's agents, who did not suggest at the time any other way of 
"receiving," I agrée with the commissioner in regard to this point. 
The phrase "ship's tackle" in the bill of lading has nothing to do with 
the matter, so far as I can see. The ship accepted such a mode of 
discharge as was reasonable and customary under the circumstances. 
It would be absurd and oppressive to say that the ship might dump 
them on the dock to be there once again picked up and put into cars 
for carriage. It would be as reasonable to say that they might roll 
them out of a short chute and let half of them break from a 20-foot 
drop, because that was a quicker way. 

[3] The fourth point is that the commissioner did not hold the re- 
spondent for demurrage until after ail the gênerai cargo had been 
delivered. The true rule is, as applied by the commissioner in the 
case of the Dundonian, that the time for discharging bricks from each 
hatch began when the superimposedl gênerai cargo was taken out, and 
that thereafter the proper rate of discharge was 22J/2 tons per hour 
per hatch. The hatch last emptied under thèse conditions put a period 
to the lay days, and thereafter demurrage ran against the respondent. 
It is, of course, absurd to add together the total number of hours 
which ail the hatches were kept waiting, and charge the respondent 
with that. It would be of no conséquence how long those hatches 
which began first were kept waiting, provided that they finished before 
the hatch which began last, and that that last hatch was not kept 
waiting. The meaning of "working ail hatches" is that no hatch shall 
be kept waiting for any others. The allowance of five days' demur- 
rage in accordance with thèse figures I confirm. 

l'he question of law raised in this branch of the case is whether, if 
the cargo of a ship be in layers, the owner of the lower layer is re- 
sponsible under the charter party for demurrage, although he dis- 
charges with ail reasonable dispatch, if the owner of the upper layer 
be delinquent in his own discharge. When the charter party engages 
the charterer or cargo owner to discharge by a fixed day, or in a fixed 
number of days, the law is now settled in England that the owner of 
the lower layer is responsible regardless of his own default (Leer v. 
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Yates, 3 Taunt, 387, Porteus v. Watney, L. R. 3 Q. B. Div. 534), in 
spite of two rulings of Lord Tenterden to the contrary in Rogers v. 
Hunter, Moody & Malkin, 63, and Dobson v. Droop, Moodiy & Malkin, 
441. Regardless of which rule is préférable, if the matter were to be 
decided in this case, I think the rule clearly distinguishable as being 
only an instance of the stringent principle of Thiis v. Byers, L. R. 1 
Q. B. Div. 244, that, when a charterer engages to deliver by a day 
certain, he assumes ail risks of what may corne up to prevent. The 
rule is the same in this country (Empire Transportation Company v. 
Philadelphia & Reading "Company, 77 Fed 919, 23 C. C. A. 564, 35 
L. R. A. 623), but it is not applicable in the case at bar because the 
charterer did not engage to discharge the ship by a certain day, or 
indeed to discharge her at ail, but only to receive the cargo as fast 
as the steamer could unload, working ail hatches at once. The com- 
missioner was clearly right under such a charter party in holding that 
each cargo owner was answerable only for his own default. Thus, if 
the cargo of A. has to be removed before that of B., B.'s only duty is to 
receive as fast as the steamer can unloadl from the time she begins 
to unload his cargo, and, to recover against B., the ship must show, 
first, that B. did not receive, and, second, that there was a period of 
delay caused by B.'s failure. I do not mean that, if A.'s cargo was in 
one hold and B.'s in another so that each could receive independently, 
it would excuse B. to show that, if he had not been in default, À. 
would hâve detained the ship anyway. That is another case, and I 
leave that to be passed on when it occurs, but I do mean that, when- 
ever the discharge of A.'s cargo is a condition upon B.'s, then B. is 
liable only for demurrage after A.'s. has been removed. 

Tn the case of the Melderskin, the difficulty of making any allow- 
ance is that there is no way of fixing the time when the last hatch 
could begin to discharge bricks, and that, as I hâve shown, fixes the 
time when the lay days begin, assuming that ail hatches hâve the same 
number of bricks. The estimâtes of the commissioner in his first re- 
port are about as near as the matter can be fixed, and I see no reason 
to change his finding in that respect. If there had been the discharge 
reports which were produced in the case of the Sangstad and the 
Dundonian, this might hâve been remedied, but they were apparently 
not available. The difficulty is indeed in determining what part of the 
delay occurred when drilfs were needed for brick and what part when 
they were needed for the gênerai cargo. I know of no way in which 
any quantitative estimate can be reached as to this a priori, and nothing 
is therefore left but to take the admissions of Biord as to what he 
remembers the average delay to hâve been. The other ways are ail 
falacious. One should not divide the delay proportionately according 
to the tonnage of the brick and the gênerai cargo, because that would 
assume that the cargo was ail dischargeable at the same rate per ton, 
which was certainly not true. One cannot assume that the bricks had 
no time to wait, because there was gênerai cargo in the holds and no 
one can tell how long it took to get it out. If the respondent were 
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responsible for ail the delays, the problem would be easy, but under 
the f acts as they are the commissioner has done as well as can be donc. 

The case of the Sangstad is similarly baffling, because the delivery 
from ail hatches of gênerai cargo and bricks went on up to the 23d 
of February, and it is therefore impossible to say whether the delay 
in getting out the bricks was, as Biord insists, because the gênerai 
cargo which lay mixed with the bricks was delayed, or because there 
was delay in supplying the cars for the bricks themselves. The ship's 
master's stipulated testimony is certainly wrong when he says that 
after February lOth ail the gênerai cargo was out of the hatches. 
It is the only testimony to contradict Biord's, and the discharge reports 
tend to corroborate Biord in supposing that the cargo in the holds 
was mixed up. Of course, it was possible that each hold contained the 
gênerai cargo in a différent part from what the bricks occupied, yet 
it is somewhat hard to suppose that the cargo should hâve been so 
stowed. On the whole, the commissioner was certainly right in hold- 
ing that it was ambiguous whether the gênerai cargo which was being 
discharged until February 23d did or did not interfère with the removal 
of the bricks ; that is, whether they were in layers, or generally mixed, 
or how they were stowed. It is therefore quite impossible to fix a time 
before February 23d, and say that from it the bricks should be de- 
livered at the rate of nine hundred tons per diem, and to charge the 
respondent with the delays. Thus the case is like the Melderskin 
rather than the Dundonian. 

I cannot, however, agrée with the commissioner in allowing but one 
d'ay's demurrage. Assuming with him, as I do, that there is nothing 
in the additional proof s which would enable any one to get to a nearer 
quantitative valuation of the delay, and that the ship's master was in 
error, there is still nothing to cause him to abandon Biord's gênerai 
estimate which he accepted on the first report. On the other hand, 
there is strong corroboration of the libelant's claim that the ship was 
greatly delayed in the discharge of the bricks by the failure to furnish 
cars. The letters of the master to the libelant are in évidence, and 
show very persuasively that the respondent continually failed to hâve 
enough cars on hand. Although this delay applied indifferently to 
both bricks and gênerai cargo, it must nevertheless be charged in some 
part against the respondent, because it by no means foUows that the 
respondent is not responsible till the last of the gênerai cargo is out 
of the ship^ provided there was opportunity before then to discharge 
some of the brick. Thus, if there was a delay of two hours in taking 
out one layer of bricks and afterwards there came the last layer of 
pipe and then the last layer of bricks, the respondent would be respon- 
sible for the two hours' delay, though it occurred before the last layer 
of pipe was touched. Moreover, the respondfent may bave removed 
the last layer of bricks in standard time which would make it improper 
to charge him with anything for that. Thus, it seems to me that the 
commissioner was in error in his calculations regarding the Sangstad. 
I will allow for demurrage in discharge three days as in the case of 
the Melderskin. 
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The de'cree will be as follows: 

Por the Melderskin: 
Threedays' demurrage at Colon .• 9 024 18 

For the Dundonlan: 

One day's démarrage at New York $ 256 74 

Five days' demurrage at Colon 1,243- 70 

Pald Btevedorés at New Xork 214 50 



For the Sangstad: 

One dày's demurrage at New York.... $ 233 51 

Threé days' demurrage at Colon, for f allure to 

berth 700 53 

Three days' demurrage for delay at Colon lu sup- 

plylng. cars 700 53 

Pald steTedores at New Zork 150 48 



1,714 84 



1,785 05 
$4,424 17 

The îfiterèsî will run as stated in tlie report Let a decree pass for 
sucb a sum with costs. 



TWBEDIB TRADING CD. T. BAKRY et aL 
Plstrlct Court S. D. New York, January 19, 1912;) 

1. SHIPPING (§ 181*) — DElfURBAGE — LaY DATS FOR DlSCHABOINO. 

Where a contract of earrlage requlres tbe vessel to discharge her cargo 
at a speeifled wharf, lay days for dlscharging do not commence to run 
until sbe obtains a berth at such wharf. 

[Ed. Note.— For other cases, see Shlpplng, Cent Dlg. §§ 589-592; Dec. 
Dig. §181.»] 

2. Shipping (§ 184») — Action fob Demuebage — Stjfficienct of Evidence. 

In a suit for demurrage for delay by a cargo owner In dlscharging, 
where the contract flxed no tlme for dlscharging, proof by libelant that 
tbe actuel tlme taken exceeded a reasonable time casts on the respondent 
the burden of showing a légal excuse therefor to avoid liability. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 184.*] 

8. SniPPINO (I 173*) — DEMtTBEAGB — ^LlABILITT OF ShIPPEB CONSTEUCTION OF 

Bill of IAding. 

Where a blll of ladlng for a cargo requlres its delivery "to order," 
the légal effect Is to make the consigner the consignée, and the title ro- 
mains in theshipper until the blll of ladlng Is Indorsed over; and where 
such a blll made the consignée llable for demurrage at the port of dis- 
charge, and further provlded that the shipper should be llable for ail 
Bums for which the owiier or consignée was llable, the faUure of the 
shipowner to collect demurrage from the indorsee did not release the 
ehipper from liability. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. § 570; Dec. Dlg. 
i 173.* 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Randall 
T. Sprague, 21 O. 0. A. 837; Hagerman v. Norton, 46 C. O. A. 4.] 

In Admiralty. Suit by the Tweedie Trading Company against 
Charles D. Barry and others. Decree for libelant. , 

Ralph James M. BuHowa, for libelant. . 
Burlingham, Montgomery & Beecher, for respondents. 

•For other cases aee aame toplc & i numbbb in Dec. & Am. Digs. B07 to date, & Rep'r Indexes 
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HOLT, District Judge. This action is brought to recover demur- 
rage for the détention of the steamer Sangstad at the port of Ro- 
sario, in the River Plate, in September, 1905. The Hbelant made a 
contract with the respondents to carry 850,000 feet of lumber from 
Portland, Me., to the ports of Rosario and Campana, on the River 
Plate, of which approximately 640,000 feet was to be delivered at 
the Central Argentine Railroad Company's wharf at Rosario. The 
lumber was loaded at Portland, and a bill of lading issued by the 
Hbelant, which provided that the lumber should be delivered at 
Rosario, at the Argentine Railroad Company's wharf, "to order" ; 
any détention in discharging to be accounted for by the payment of 
demurrage by the consignées at the rate of 8 pence British sterling 
per steamer's net register ton per day. The steamer arrived at Rosario 
on September 24, 1905, but was not moored to the railroad company's 
wharf until September 26th. She began discharging on the 26th 
of September, and finished the discharge on October 5th. 

[1] The libelant claims to recover for détention in the port of 
Rosario from September 24th until September 26th, before she got 
a berth ; but, in my opinion, as the contract and bill of lading spec- 
ified that the delivery was to be made at the Central Argentine Rail- 
road Company's wharf, the lay days did not begin to run until the 
steamer arrived at the wharf on the 26th. Carver on Carriage by 
Sea (5th Ed.) § 623, and cases cited. The bill of lading did not fix 
any spécifie time for the discharge. The évidence satisfies me that 
three days was a reasonable time for the discharge of this cargo 
at Rosario. Ten days were occupied, from September 26th to Oc- 
tober 5th. There is no clear évidence what the reason for the 
delay was. 

[2] The respondents assert that the libelant was bound to prove 
affirmatively that there was no justification for the delay ; but, in my 
opinion, the libelant having proved that the actual time of discharg- 
ing the cargo exceeded a reasonable time for such discharge, the 
party liable is bound to establish an excuse for not discharging in 
season. Carver on Carriage by Sea, § 614, p. 797. 

The respondents also claim that, being the shippers, they are not 
responsible for demurrage at the port of discharge. The libelant pre- 
•sented a claim for demurrage to the Central Argentine Railroad Com- 
pany at Rosario shortly after the discharge of the cargo began, and 
made no claim against the respondents, the shippers of the lumber, 
for some time after. Such a fact undoubtedly suggests that the libel- 
ant originally looked first to the persons who took the lumber; but 
it is not décisive on the légal rights of the parties. 

[3] The bill of lading provides that the lumber shall be delivered 
"to order." The légal effect of such a bill of lading is to make the 
consignors the consignées. The légal title to the property remains in 
the consignors until the bill of lading is indorsed over to the parties 
at the port of discharge to whom the goods are sent, and the ninth 
paragraph of the bill of lading makes the consignées liable for de- 
murrage. The seventh section of the bill also provides that the ship- 
per shall be liable for ail sums for which the owner or consignée 
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may be liable. I think that under this bill of lading the respondents 
are liable for demurrage. Tweedie Trading Co. v. Pitch Fine Lum- 
ber Co. (C. C.) 146 Fed. 612. 

The bill of lading provides that the rate of demurrage shall be 
eight pence British sterling per steamer's net register ton per day; 
but the contract contains a provision, and the bill of lading contains 
an indorsement, to the eflfect that, in considération of the libelant's 
customary form of bill of lading being used, "the shippers are not 
responsible for any clauses contained therein which are not contained 
in the regular River Plate Syndicate form of bill of lading; the 
shippers binding themselves only to the aforesaid syndicate form of 
bill of lading." The évidence shows that there were then four lines 
of steamers running to the River Plate, which had entered into some 
kind of a combination and were commonly called the "River Plate 
Syndicate." But there never was any regular River Plate Syndicate 
form of bill of lading; each steamship company using its own form 
of bill of lading. 

Thèse forms differed in various respects, and among other respects 
in regard to the rate of demurrage charged. One of them fixes the 
rate at four pence; the others state no rate. Under thèse circum- 
stances it would be difficult to décide what the agreement was about 
the rate of demurrage; but I understand that the counsel for the libel- 
ant consents that it should be fixed at four pence per ton, instead 
of eight pence, at which rate the demurrage would be $155.40 per 
day. There were ten days occupied in the discharge, from Septem- 
ber 26th to October 5th. From thèse ten days should be deducted 
three days as a reasonable time for discharge, leaving seven days 
for which demurrage might be charged. 

My conclusion, therefore, is that the libelant is entitled to judg- 
ment for $1,087.80, with interest and costs. 
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BTBINHATISER v. OHDER OF ST. BENEDICT OF NEW JERSEY. 

(Circuit Court of Appeals, Eighth Circuit March 4, 1912.) 

No. 3,520. 

1. Appkal and Bbeob (§ 1010*) — Findings — Conflictino Evidence — ^Review. 

A flndlng of fact by the Circuit Court, tliougli based on doubtful évi- 
dence, wlll not be set aside on appeal, wliere it Is not entirely without 
support. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dlg. §§ 3979- 
3982; Dec. Dig S 1010.*] 

2. Religious Societies (§ 18*) — Canon Law — Enfoboement. 

The canon law Is of no intrlnsic authority outside the jurisdiction of 
its origin, or countries observlng that System of law, except as sanc- 
tioned by statute or immémorial usage, and does not authorize or render 
valid a rule of a monastic order in this country which attempts to pro 
hibit its members from acquirlng or holding property in thelr own right. 

[Ed. Note.— For other cases, see Rellgious Socîçties, Cent Dlg. §§ 124- 
129 ; Dec. Dlg. § 18.*] 

8. Religioub Societies (§ 18*)— Monastic Obdebs— Membees— Peopebtt— In- 
dividual owneeship. 

An issue of légal ownership of spécifie Personal property as between 
a member of a monastic rellgious order and the society must be deter- 
mlned by the law of the land, and not by the canon or church law. 

[Ed. Note. — For other cases, see Religions Societies, Cent Dlg. §§ 124- 
129 ; Dec. Dig. § 18.*] 

4. Religioxis Societies (§ 18*) — Rules — Vows op Membebs — Bffect. 

Where a prlest on joinlng a monastic order by his vows and rule agreed to 
dévote his time and labor thereafter durlng the remainder of hls life to 
the exclusive benefit of the society, and to convey to It ail property that 
he then owned or might thereafter acquire, In considération of its agree- 
ment to suitably support and care for him in health and siekness while 
a member of the order, so far as It applied to property subsequently ac- 
quired as the resuit of the member's literary efforts and not turned over 
to the society, but held by the prlest In his own name, was at most an 
executory contract which, though not vlolative of constltutlonal guaran- 
ties, nor offensive to public pollcy, was not enforceable by the society. 
elther at law or In equity. 

[Ed. Note. — For other cases, see Rellgious Societies, Cent Dig. §§ 124- 
129; Dec. Dlg. 8 18.*] 

K. Religious Societies (§ 18*) — Rules — Constetjction. 

Chapter 33 of the rule of St. Benedict provided that no member of the 
order mlght présume to give or recelve anything without the command 
of the abbot, nor to hâve anything whatever as his own, but that every- 
thing that was necessary they must look for from the father of the mon- 
astery, and that no one should hâve anything "which the abbot did not 
give or permit hlm to hâve." Held, that such provision authorized the 
monk to bave and hold In hls own right that which the abbot In fact per- 
mitted hlm to bave, so that, where a member of the order was permltted 
by his abbot to retain as his own property the income from certain lit- 
erary productions which he had accomplished, but he was never requlred 
to account for the same to the order during hls Ufetlme, the légal tltle 
and possession to such property vested in hlm under the rule, and at his 
death descended to hls légal helrs, and not to the order. 

[Ed. Note. — For other cases, see Religious Societies, Cent. Dig. §§ 124- 
129 ; Dec. Dlg. § 18.*] 

*For other cases see same topic & { httubeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
194 F.— 19 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. ■' ' 

Suit by the Order of St. Bene4ict of New Jersey, a corporation, 
against Albert Steinhauser, inflividually and as administrator of the 
goods, chattels, and crédits of Augustin Wirth, deceased. Judgment 
for complainant (179 Fed.< 137), and défendant appeals. Reversed 
and remanded, 'with directions ïo dismiss the bill, and to grant the 
prâyer of defèndànt's cross-bill. 

Willianl H. Pitzer and William Hayward, for appellant. 
Otto Kuefïner (Albert Schaller and Arnold & Greene, on the brief), 
for appellee. ' 

J^efore ADÀMS and SMITÏÏ, Circuit Judges, and REED, District 
Judge. 

, REËI^,, District Judge. the "Order of St. ^enedict," an associa- 
tion bi religious men living in monastic life and incorporated under 
the laws of Nevv Jersey, which lyill be called the complainant, brought 
this suit in the Circuit Court against Albert Steinhauser, as admin- 
istrator of the goods and chattels of Augustin Wirth, deceased, a 
member of the Bénédictine ôrdèrof monks, and alleged to be a mem- 
ber of the complainant ofderi tp Çstablish an équitable title to certain 
Personal ptopërty under an' àllè^ed àgreement made by the deceased 
in his lifetime, whereby he agreed to account for and pay over to the 
complainant ail of his futurp eafiiings, and transfer to it ail property 
of every Icind that he might thereafter acquire (of which the prop- 
erty in controversy is a part) in considération of the care and main- 
tenance that the brder agreed to' i-énder, and which it is alleged it did 
render thç deceased during his lifetime. 

\The défendant answered, adinitting that he was the administrator 
of Wirth's estate, but denied the contract or àgreement alleged to 
hâve been made by Wirth, its validity if made, and pleaded the stat- 
ute of limitations of Minnesota, and some other défenses in bar of 
this suit; and by cross-bill alleged that complainant, after the death 
of Wirth, wrongfully took possession of certain securities, the prop- 
erty of Wirth and in his possession and under his control at the time 
of his death, removed the same from the state of Minnesota where 
Wirth then resided, and converted the same to its own use, and 
prayed that his right and title to said property be established and 
complainant required to retum the same or account to him, as ad- 
ministrator of Wirth's estate for its value. Upon the final hearing 
the Circuit Court granted the prayer of the bill, and dismissed the 
cross-bill. 179 Fed. 137. The défendant appeals. 

The agreertiènt relied upon by complainant as having been made by 
Wirth consists of certain vows alleged to hâve been taken by him up- 
Gtii joining a Bénédictine order of monks at St. Vincent's Mission in 
Pennsylvania, and what is known in the Roman Catholic Chufch as 
the "Rulë of ' St. Benedict" and its own charter, and the constitution 
of its Society, founded upon that rule. The "rule" it is claimed was 
originally devisêd by St. Benedict of Nursia, in the latter part of 
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the fifth or eafly in the sixth century A. D., at Subiaco, or Monte 
Casino, Italy, for the guidance and government of an association of 
religions men then living in monastic life near Subiaco, who selected 
him as the head or superior of an brder, which stil! bears his name, 
the "Order of St. Benedict." Of this association or order there is 
no évidence in the record, save such as may be gathered from the 
history thereof; and it is probable that none is now obtainable from 
any other source. For summaries of the history of the order and 
of monachisrn generally, its rise and spread over Western Europe, 
its décline in the Reformation era and later, its suppression by many 
of the European states in the Middle Ages and later, and its présent 
status in Europe and the Un,ited States, see 2 Catholic Encyclopedia 
(Robert Appleton, New York, 1907) articles "Benedict" and "Bén- 
édictine"; 3 Encyclopedia Britannica (9th Ed.) article "St. Bene- 
dict"; and vol. 16 "Monachisrn," where synopses of the 73 chapters 
of the "Rule of St. Benedict" are given; and a Short History of 
Monks and Monasteries, by Wishart (1900). Aside from the history 
of the order, the ultimate.facts shown by the testimony, so far as nec- 
essary to be considered, are substantially as follows : 

Augustin Wirth, a Bavarian by birth, came to this country prior 
to 1852, when about 23 years of âge. In that year he was ordained 
a Roman Catholic priest, and joined and became a member of a Béné- 
dictine Society, or order of monks established about 1846, at St. Vin- 
cent's Mission, Westmoreland county, Pennsylvania, by Boni face 
Wimmer and others. The society was later incorporated under the 
laws of Pennsylvania. Its charter and the constitution of the so- 
ciety are substantially the same as those of the complainant herein- 
after set forth. At the time Rev. Wirth joined the St. Vincent So- 
ciety he made and delivered to it vows in writing which read as fol- 
lows : 

"In the Name of Our Lord Jésus Christ, Amen ! 

"I, Brother Augustin Wirth, a Bavarian of the diocèse of Wuerzburg, to 
the honor of Almighty God, of the ever Blessed Virgin Mary, and our holy 
Father St. Benedict, and of ail the Saints, by thèse présent vows, promise 
stability and the conversion of my morals, .and obédience according to the 
Rule of the same Holy Father St. Benedict, in the présence of God and His 
Saints, whose relies are hère présent in the church, and also in the présence 
of the Rlght Révérend Father in Christ and Lord Boniface, the Superior of 
this Monastery of St. Vincent's, and of you Rev. Fathers and Brothers hère 
présent; in the name of the Father, and of the Son and of the Holy Ghost, 
Amen. 

"In Witness Whereof I hâve written with my own hand this présent paper 
in this vénérable place of St. Vincent, in the year one thousand eight hundred 
and flfty-two from the Incarnation of our Lord, on the feast of the Assumption 
of the Bl. Virgin Mary, the fifteenth day of August. (Sign of the Cross.)" 

Wirth remained a member of the St. Vincent Society until 1865, 
when he went to Atchison, Kan., as prior of the monastery of the 
Bénédictine order at that place, and remained with that institution 
for some years. In May, 1887, he transferred his membership in the 
order of St. Vincent to, and became a member of, the complainant 
order, which was originally established at Newark, N. J., prior to 
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1868, and was ineorporated in that year by a specîal act of the Lég- 
islature of New Jersey, which act is as f oUows : 

"An act to Incorporate the Order of St. Beaedlct, In New Jersey. 

"Section 1. Be it enacted by the Senate and General Assembly of the state 
of New Jersey, that Bonlfaee Wimmer (and others, naming them) and thelr 
associâtes, members of the soclety called the Order of St Benedict, being a 
soelety of religious men living In communlty and devoted to charitable works 
and the éducation of youth, be, and they are hereby, constituted a body polltic 
and corporate by the name, style and tltle of the 'Order of St. Benedict' of 
New Jersey, to hare perpétuai succession, to use a common seal, and alter and 
renew the same at pleasure, to take hold and enjoy lands, tenements and 
heredltaments, and to make such by-laws for their government and for the 
admission of members lato the corporation as they ghall deem necessary and 
proper; providèd, that such by-laws shall not be répugnant to, nor Incon- 
sistent wlth the Constitution of the United States or of thls state; * • * 
and provided, that no person shall be or remaln a corporator exeept ^•egnlar 
members of said religious Society, Uvlog in communlty and governed by the 
laws thereof. 

"Sec. 2. That the essential objects of said corporation shall be the éduca- 
tion of youth and the establishment of churches and conducting service there- 
in. * • * 

"Approved March 5, 1868." 

The constitution of the society, so far as necessary to be stated 
provides : 

"Sec. 2. The object of this corporation is dlvided between the educational 
trainlng of youth and the spiritual guidance of seuls. Each is conducted in 
conformity with the prlnclples and the gênerai discipline of the Roman Cath- 
olle Church and in accordance wlth the dlsciplinary statutes of the Order of 
St Benedict, weU known throughout the Roman Catholic Church. 

"Sec. 3. The oflBcers of the corporation shall consist of a président, flrst 
vice-président, second vlce-president, treasurer and secretary. The Rt. Rev. 
Abbot of St. Mary's Abbey, 528 High St., Newark, New Jersey, * * * 
shall be ex offlclo président * • * The président is also acting treasurer. 
• * * 

"Sec. 4. The président * * * shall hâve full power to make, exécute, 
slgn, seal and dellver ail * * * writlngs whatsoever, necessary to the 
proper conduction, carrying on and transacting the temporalities of the or- 
der. • * * 

"Sec. 10. To become and to be a member of this Corporation it is absolute- 
ly necessary: 

"(1) To become a member of thè Order of Saint Benedict founded about the 
year A. D. 525 by St. Benedict in Italy, and well known in the Roman Cath- 
olic Church. 

"(2) To hâve made solema vows in the said order and to hâve received the 
order of priesthood in the Roman Catholic Church. 

"Section 11. Membershlp is lost at once: 

"(1) By being dismlssed according to the dlsciplinary statutes of the Order 
ot St Benedict of New Jersey, approved of by Pope Plus IX for the Amer- 
ican Cassines Congrégation of Bénédictines. 

"(2) By voluntarlly leaving the order for any purpose whatsoever. 

"(3) By joining any other order or secret society or any other religious dé- 
nominations. 

"Sec. 12. Since the Order of St. Benedict of New Jersey is solely a charita- 
ble Institution, the real estate of said order and the individual earnings of 
its members, are and miist be considered as common property of the Order of 
St Benedict of New Jersey from which "the members of said order dérive thetr 
support and the balance of which income and property should serve for follow- 
ing up and carrying out the charitable objects of the. order. 

"It is therefore agreed upon by ail the members of the said Order of St. 
Benedict of New Jersey that no member can or will claim at any time or un- 
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der any cirçumstances more than Luelr décent support for the tlme for whlch 
they are members of the charter of the Order of St. Benedlct of New Jersey, 
and no further. 

"And, moreover, that each member Indlvidually pledges himself to hâve ail 
property, which he now holds or hereafter may hold, In hls own name con- 
veyed as soon as possible, to the légal title of the Order of St Benedlct of 
New Jersey. * • » " 

An English translation of what purports to be chapter 33 of the rule 
of St. Benedict, which is observed as such by the St. Vincent and 
complainant societies, was put in évidence by complainant and is as 
follows : 

"The vice of Personal ownershlp must above ail things be eut ofif In the 
monastery by the very root, so that no one may présume to give or receive any- 
thing without the command of the abbot ; nor to hâve anything whatever as 
hls own, nelther a book, nor a wrltlng tablet, nor a pen, nor anything else 
whatsoever ; since monks are allowed to hâve nelther thelr bodies nor thelr 
wUl in thelr own power. Everythlng that Is necessary, however, they must 
look for from the father of the monastery ; and let it not be allowed for any 
one to hâve anything which the abbot did not give or permit him to hâve. 
Let ail things be common to ail, as It is wrltten. And let no one call or take 
to himself anything as hls own. But if any one should be found to Indulge 
this most baneful vice, and having been admonlshed once and again, doth not 
amend, let him be subjected to punlshment." 

In about 1897, Wirth, with permission of complainant's abbot, be- 
came priest of a German CathoHc church society at Springfield, Minn., 
and went there and remained in charge of that parish as priest until 
his death, December 22, 1901. He left a brother and a nephew and 
nièce surviving him as his heirs at law ; but left no debts, other than 
those of his last sickness. At the time of his death he had in his pos- 
session and under his control some $1,500 in money, and notes, mort- 
gages, and other crédits to the amount of some $5,000 or more, the 
légal title to ail of which he then held. This property was acquired by 
Wirth in this way : While a member of the Society of St. Vincent he 
wrote a number of books upon religions subjects and translated others, 
which he copyrightedi in his own name, and published and sold, the 
income from which he received and retained as his own iproperty with 
the permission of the abbot of St. Vincent. When he came to the 
complainant order in 1887, the abbot of that order, the Rt. Rev. Hilary 
Pfraengle, gave him permission to continue such literary work, receive 
the income therefrom, and retain the same in his own right as he had 
previously been allowed to do at St. Vincent ; and the money and other 
property that he had on hand at the time of his death are the proceeds 
arising from the sale of such books and the investment thereof in 
the mortgages andl securities before mentioned, none of which prop- 
erty had ever been transferred to the complainant or to any other 
Bénédictine order. After Kather Wirth joined the complainant society 
in 1887, the relations between him and its abbot were not pleasant or 
satisfactory to either, and Wirth at times was desirous of leaving the 
monastery. They had many acrimonious disputes over matters per- 
taining to the order ; but none regarding the money received by Wirth 
as the income from his books, ail of which was received by him with 
the knowledge of, and without objection from, either abbot. While 
Father Wirth was in New Jersey he servedi for several years as parish 
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priest of reMgwni* congrégations in the vicinity of complainant's mon- 
àstery/withpérteiSSièn'ôfitâ'âbbott/ahdalsoatôthër places. He ^Iso 
remained away,jÇroiii tlje jnona,stery much of the ,time. wïthout the ab- 
bqt's permission, at onctînie going abrpad anij yisiting Rome, at his 
TDwn.expense; ànd whenever absent from the moiiastery he received no 
support from complainant. After going to Spnh1;fièld he nevër re- 
turped to the cpmplainaijt order, never received any support from it, 
and never jaecounted, to itjjfor the income from hi$,books, and was nev- 
er requested tq j^do sp ûiitil. in June, 1899, w^hen tjildebrand, abbot pri- 
mate, résident in Rome, of the Bénédictine orders who met Wirth 
when he was iti Rome, directed him by letter tO write Abbot Pfraengle 
an,d apologize to him for his conduct, account to him for any moneys 
that he had not accounted for, and to obey his orders in the future. 
Hildebrand alsbî wrote Abbot Pfraengle in February preceding tb im- 
pose upon Wirth sUitable penance, and require of him obédience in the 
future, and tO; accpunt to him, Pfraengle, for ail : moneys that he had 
not accounted for. Wirth disregarded Hildebrand's letter, and so did 
Abbot Pfraengle the one to him. The latter testified that he did so 
because Hildebrand did not know of the permission that the abbot of 
St. Vincent, and he as complainant's abbot, had given Wirth to receive 
and fetain the income from his books. Abbot Pfraengle also testified, 
hbwever, that the permission given by him and by the abbot of St. 
Vincent to Wirth to haye and use the income from his books was 
that he might lise the same for the benefit of the orders only. Suffice 
ît tp say that the property involved in this suit is the income received 
by Father Wirth from his, books, thé investment thereof in the securi- 
tiés mentioned or other property, the right to the copyright of his 
publications after the expiration of his contract with the publishers 
thereof, and the: 'crédits due him for books sold prior and subséquent 
to his death, hdne of which was ever conveyed or transferred by him 
to complainant, and ail of which vyàs taken possession of by com- 
plainant's abbot after the death of Father Wirth without any légal 
proceedings authorizing him to do so ; and complainant bases its right 
to the same upon the vows made by Wirth wheri he joined the Order 
of St. Benedict (chapter 33 of the rùle of St. Benedict), and the trans- 
fer by Wirth of his membership to the complainant order, andi the 
charter and coiistitution of its society. 

It is admitted by' the défendant in argument that Rev. Wirth be- 
came a member of the comiplainant order in 1887; but whether or not 
he withdrew from that order and sevefed his connection with it is a 
tnatter of piUçh doubt under the testimony. Certain it is that he never 
returned to, nor in any way affiliated with, the complainant order or 
received any' support from it, after he went to Springfield, unless the 
salary earilèd by him- as priest of the German Catholic society at that 
place, and from which he supported himself, be deemed the property 
of the complaiiiant. 

[1] The decree of the' Circuit Cpurt.however, includes the finding 
as a fact that Wirth did not withdraw from the complainant order, 
but rërnainéd a member thereof until his death; and that finding is 
not so without support in the testimony as to warrant settihg it aside. 
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The case will, therefore, be determined on the assumption that Wirth 
remained a member of the complainant order until his death. WJt- 
nesses in behalf of complainant, its abbot and the abbot of St. John's 
Abbey, a Bénédictine order at Collegeville, Minn., testified upon the 
hearing that the vow of poverty, which they say is included in the 
vows of Father Wirth, when made in a religions order, would, under 
the canon law, "incapacitate the member from ever after acquiring or 
possessing property for himself, and from making individual use of 
temporal things that can be valued in money" ; and some contention 
is made in argument of counsel for appellee that this vow in connec- 
tion with chapter 33 of the "rule of St. Benedict" should be so con- 
strued and enforced accordingly. 

[2] It is necessary to read into the vows of Father Wirth the "vow 
of poverty" so much relied upon by complainant, for it is not ex- 
pressed in the vows as written by him. But admitting, without de- 
ciding, that such testimony is compétent to show the meaning and 
effect of the vows, in connection with the rule of St. Benedict upon 
the right of Wirth to thereafter acquire and hold property in his 
own right under the canon law ; that law is of no intrinsic author- 
ity outside the jurisdiction of its origin, or countries observing that 
System of law, except as it is sanctioned by statute or immémorial 
usage. 1 Bl. Com. 82-84. There is no question of church doctrine, 
or of religious belief, or discipline involved in this controversy; nor is 
it a dispute between contending factions of a church or other society as 
to which faction has conformed its practices and beliefs to the stand- 
ards of the church, or society, and by reason thereof claims the right 
to the control and use of its property, in which event the décisions of 
the tribunal created by the church or society for the détermination of 
such questions would be accepted by the civil courts as final. Watson 
V. Jones, 13 Wall. 679, 20 L. Ed. 666. 

[3] The only question involved is that of the légal ownership of 
the spécifie property described in the bill, as between the complainant 
and the défendant, and that question is not to be determined by the 
canon, or church law, but by the law of the land. The canon law, 
however, or the law of the church, of Rome, as between Father Wirth 
and the church or the Bénédictine order,, may hâve required of him 
during his lifetime strict adhérence to his vows and observance of the 
rule; but it cannot be sèriously contended that either the vows or 
the rule or both together can hâve any effect whatever upon the légal 
right of Wirth to acquire and hold property in his own right. 

[4] The most that can rightly be claimed for thèse vows in con- 
nection with the rule is that they are évidence of a contract of a 
civil nature between Wirth and the order, whereby he agreed to 
dévote his time and labor thereafter during the remainder of his life 
to the exclusive benefit of the society or order, and to convey to it 
ail property that he then Owned or might thereafter acquire, in con- 
sidération of the agreement upon the part of the order to suitably 
support and care for him in health and in sickness while a member 
of the order; and complainant predicates its right of action against 
the défendant upon such a contract so made. That the vows of 
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Wirth an<J that portion of the rule in évidence are in effect a con- 
tract as between him and the order is net seriously disputed by the 
défendant; but its validity is challenged by him as being inconsistent 
with the "fundamental principles of American institutions as ex- 
pressed in their constitutions"; or, if it is held vaHd, then he con- 
tends that its true interprétation does not entitle the complainant to 
hâve the same enforced against the property in controversy. 

Contracts of a similar nature where the service has been rendered, 
the property conveyed, and the support furnished pursuant thereto 
hâve been adjudged by controlling authority to be not in violation 
of constitutional guaranties nor offensive to the pubHc policy of the 
State where made. Goesele et al. v. Bimeler, 14 How. 589, 14 L. Ed. 
554; Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. 610, 30 L. Ed. 718; 
Schwartz v. Duss, 187 U. S. 8, 23 Sup. Ct. 4, 47 h. Ed. 53 ; Burt 
V. Oneida Community, 137 N. Y. 346, 33 N. E. 307, 19 h. R. A. 297, 
and the several cases cited therein. Thèse suits were brought by 
members of the Separatists and Harmony Societies established in 
Ohio and Pennsylvania early in the last century, and the Oneida 
Community in New York established in 1848, by members thereof, 
respectively, after they had withdrawn from the society, or by the 
heirs of a member after his death, for partition of the property of 
the society, or to recover the value of property conveyed or services 
rendered to it before the withdrawal or death of the member, except 
that in the Oneida Case the suit was by one who ,had withdrawn from 
the society to be reinstated therein. The contracts there involved 
had been fully perforhied by each of the parties, and it was held in 
each case that there could be no recovery. And see State v. Amana 
Society, 132 lowa, 304-313, 318, 109 N. W. 894, 8 L. R. A. (N. S.) 
909, 11 Ann. Cas. 231. The facts in each case are so materially différ- 
ent from those in this case that the décisions hâve little or no bearing 
upon thè questions hère involved. This suit involves only the property 
acquired by Father Wirth after he joined the society, the légal title 
and possession of which he retained until his death. 

Although it is admitted ih the brief of counsel for appellee that 
a member of the order may voluntarily withdraw therefrom, as pro- 
vided in section 11 of the constitution of the complainant society, 
yet it was vigorously maintained by .complainant's abbot while a wit- 
ness that this meant by "secularization" only, and by that we under- 
stand him to mean some affirmative action on the part of the church. 
The abbot says: 

"He (the member) Is bound for llfe by his vows, and the only way to get 
out Is by secularization, belng secularized by transf errlng the vow of obédience 
to a bishop and being dlspensèd by Uving with permission outside of the mon- 
astery. * * * It is when a religions, a priest, by permission of the Po: î, 
the Holy Father, the head of the church, is dlspensèd from his vows and akj 
dispensed from his obligation of llvlng in the monastery." 

By this Rev. Abbot obviously means that under the law of the 
church the vows of a member of the order are regarded as such that 
they can only be absolved therefrom by the affirmative action of the 
Holy Father as the head of the church ; and unless he sees fit to 
give the requisite dispensation, the member is bound for life in tem- 
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poral, as well as in spiritual, affairs. If such is the meaning of the 
vow, is i^, in connection with chapter 33 of the rule, enforceable in 
the civil courts, either at law or in equity? We think not. Chapter 
33 provides: 

"The vice of personal ownership must above ail things be eut ofC in the 
monastery by the very root ; so that no one may présume to give or receive 
anything without command of thé abbot; since monks are allowed to hâve 
neither their bodies nor their will in thelr own power ; everythlng that is 
neeessary, however, they must look for f rom the f ather of the monastery ; and 
let It not be allowed for any one to hâve anything whicli the abbot does not 
give or permit him to hâve. * ♦ • " 

The vow in connection with this rule, not only binds the member 
in physical and mental servitude to the order for life, or until the head 
of the church shall see fit to absolve him from his obligations, but he 
also surrenders ail control of his will to the order. Such an agree- 
ment is no more enforceable, in the civil courts at least, than would 
be an agreement by one to surrender or forfeit to another his life. 
See Clark's Case, 1 Blackf. (Ind.) 122, 12 Am. Dec. 213, and note. In 
this country it is the inhérent and natural right of every person to 
acquire and hold property in his own right; and the state is inter- 
ested in preserving the liberties as well as the lives of its members, 
and they are guaranteed against the deprivation thereof , either by the 
state or by any person, individual or corporate, without due process 
of law. If the agreement to perform the services is not enforceable, 
then upon what principle can it be enforced as an équitable title or 
right to the fruits of such services? We are of opinion that there 
is none. Complainant has cited to us no authority which sustains its 
contention, and upon a somewhat diligent search we hâve not been 
able to find any that does. Authorities are îiot wanting, however, if 
the vow and rule together are treated as a contract and to mean what 
is claimed for it by complainant, that it is not enforceable as against 
after-acquired property, either at law or in equity. 

In Baltimore Humane Society v. Pierce, 100 Md. 520, 60 Atl. 277, 
70 L. R. A. 485, EHsha Pierce had been admitted as an inmate of the 
Aged Men's Home of the Baltimore Humane Society, and while there 
his son died intestate leaving property which under the law of Mary- 
land descended to his father, the inmate of the home. The suit was 
brought upôn a contract made by the défendants upon the admission 
of Elisha to the home to recover the value of this inherited property, 
which contract was in substance as follows: 

"We hereby covenant and déclare that Elisha Pierce about to be admitted 
Into the Aged Men's Home of the complainant corporation hath not now any 
property, and is not the récipient of any income from any source whatever ; 
and 80 also covenant that should he, by any devise, legacy or otherwise, be- 
come the owner of any property whatever, we will hâve the same, with any 
now owned, conveyed and transferred to said corporation, in obédience to 
this covenant." 

This contract was adjudged by the unanimous opinion of the Court 
of Appeals of Maryland to be not enforceable as to the property in- 
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herîted by t^e inmate from bîs sort, Upon thè iground aS stated in the 
syllabus (60 ; Atl, 217) that : ; -, 

"A contraet ejtecuted on entrànce irito an old men's home, whereby any 
property whlch the Inmate may récelve In the future Is to become the prop-t 
erty of the home, Is tinenforceable, as agalnst public poUey." 

Aspinwall Manf'g Co. v. GiU (C. C.) 32 Fed. 697, was a suit to re- 
strairi' the alleged inf ringement df a patented machine, and the ques- 
tion arose whether or not àiï'agr^ément to assign future improvements 
that the patentée might obtain ùpon his invention was vaHd. Mr. Jus- 
tice Bradley, at circuit, in speaking of the vaHdity of such agreement, 
said : 

"That such asslgnments of future improvements upon a machine, in con- 
nection wlth the asslgnment of ^ a patent for such machine, are valid, Is set- 
tled, I thlnk, by the case of Llttlefleld v. Perry, 21 Wall. 226 [22 L. Ed. 577]. 
But a naked asslgnment, or agreement to assign in gross, a man's future 
labors as an author or inventor—- In otlier words, a mortgage on a man's brain, 
to bind ail of Its future products-^oes not address itsêlf favorably to our 
considération. It is something like engagements of an éxpectant heir, bind- 
ing the ptoperty whlch he may afterwards inherft, whlch are always looked 
upon with dlsfavor by the làw." 

Hershy v. Clark, 35 Ark. 17, 37 Am. Rep. 1, involved the question 
of the validjty of a contraet ;between two brothers neither of whom 
was married, who by their joint industry had acquired a large prop- 
erty real and personal which tliey held in common. They entered into 
an agreement whereby it was agreed that upon the death of one the 
survivor should hold ail the interest of both in the property to the ex- 
clusion of alliother persons. Upon the death intestate of one of the 
brothers his heirS claimed his gliare of the property as against the h ,irs 
of the other, who died intestate^ome time after the death of the first. 
Of this contraet the court said : 

"It professes toconvey nothing in, prœsenti, and cani^ot stand as a convey- 
arice; nor'cai( it be upheld as à mutual co venant. ,It Is unreasonable and 
against public 'policy that one should be allowed, by an irrévocable contraet, 
not only to dénude hlmself of ail control of ail his property, of every nature 
whatever, whicb he at the time,poBsesses, but also of ail the may afterward 
àcqulre. Siich a contraet would not be enforced elther in law or equity. It 
is obvions, top; that the brothers did not intend their obligations to hâve that 
force durlHg their Ilves. * • ♦ It was revocable at pléasure by eithfer." 

Benziger et al. v. Steinhauser (C. C.) 154 Fed. 151, cited by com- 
plainànt, ârose olit of the sarne transaction involyçd in this suit. A de- 
inurrer tp the bill was interposed, and ail that is held is that the facts 
alleged State a cause of actjon, , v^rithout deciding what the décision 
might be upon the évidente. 

It is said in Support of the dëiçrée under reviewthat: 
"So far as the performance of tbejContj^act is concerned, this suit présents 
the case of àh exe<?utéd contraet ana not the case of an executory contraet 
* • * The clalm of the défendant upôn the facts is, in effect, a claim that 
had Wlrth before his death pald ôverstp the order ■what he received for the 
sale of his booivs; or for his Personal services, his adminlstrator or his heirs 
could nevertheless after his death hâve maintained an action to recover back 
the amount so pald and the value of his services." 

This, we thJnk, is a clear misconception of the purpose of this 
suit, and of -the status of this controversy. If the alleged contraet 



STEINHAUSER V. ORDER OF ST. BENEDICT 299 

between the complainant and Father Wirth had beèn f ully executed, by 
the renditioh of the services, or the conveyance of the property in con- 
troversy, to the complainant, there would, of course, hâve been no occa- 
sion for it to resort to a court of equity for the spécifie performance of 
the contract, or to establish an équitable right to the property, which 
the Circuit Court held the suit in eiïect to be, but it could hâve rested 
upon its légal title to, and possession of, the property. The fact that 
complainant was driven to this suit is of itself sufficient to show that 
the alleged contract was not in fact an executed one. The distinctiort 
between an executory contract and one fully executed is nowhere more 
clearly or tersely stated than by Chancellor Kent, in volume 2 of his 
Commentaries (page 450), where he says: 

"An executory contract Is an agreement * • • to do or not to do a 
particular tbing. * * » The agreement conveys an interest either In pos- 
session or in action. If for Instance one person sells and delivers goods to 
another for a price paid, the agreement is executed and becomes complète and 
absolute ; but, if the veiidor agrées to sell and deliver at a future time and for 
a stipulated price, • * » the contract is executory and rests in action 
mereîy.'* 

That the alleged contract was not executed as to the property in 
controversy we think admits of no doubt. The fact that complainant 
took possession of this property, and the other eiïects of Rev. Wirth, 
after his death and remoyed them to New Jersey, does not in the 
least strengthen its claim thereto, and the légal right to the iproperty 
must be determined as if complainant had not thus acquired its pos- 
session, and the administrator had secured it upon his appointment ànd 
qualification. We hâve no doubt that as to the property in contro- 
versy the alleged contract on the part of Father Wirth was executory 
only. 

It may be that, if Wirth in his lifetime had conveyed this property 
to the complainant, he could not thereafter hâve recovered it back, 
and that his légal représentatives could not after his death; but of 
this we need express no opinion, for the question is not involved. 

[5] We are of opinion, aiso, that the complainant is not entitled to 
recover for another reason. It is obvions that chapter 33 of the rule, 
considered as a contract, dt)es not forbid absolutely a member of the- 
order from owning and holding property in his own right. The rule 
provides: 

"And let it be not allowed for any one to hâve anythlng which the abbot 
did not give, or permit hlm to hâve." 

This plainly authorizes the monk to hâve and hold in his own right 
that which the abbot, who is the superior offîcer of the order, may 
permit him to hâve. The rule is by référence made a part of the com- 
plainant's charter, and whatever the rule permits the charter author- 
izes. The complainant cannot accept so much of the rule as may 
be to its benefit, and reject that which may work to the advantage of 
the member. 

It appears with reasonable certainty that at the time Father Wirth 
joined the complainant sOciety he ownedi in his own right, and had 
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in his possession, some at leas^ of the income from his books that the 
abbot ot St. Vincent had permitted him to hâve as his own; Just how 
much does net appear. Complainant's abbot knew this, and he tes- 
tified that the taking of the yows required of a member upon joining 
the order was always accompanied by a transfer to the order of ail 
property he then owned ; yet he did not require of Father Wirth that 
he transfer to the society that property. The abbot also testified re- 
ipeatedlly that he gave Wirth permission at the time he joined the com- 
plainant order to bave and retain the income from his books as he 
was allowed to do at St. Vincent, and that he never required him to 
account therefor, even at the request of Hildebrand, the abbot primate 
in Rome, that he do so. He also testified that this literary work of 
Wirth's from which he derived this income was beyond what he was 
required to do for the order. The conclusion is unavoidable that 
Wirth was permitted by the abbot of St. Vincent, and the complain- 
ant's abbot, to retain as his own property the income from his books. 
It is true that later in his testimony the abbot testified that the per- 
mission given by him, and the abbot of St. Vincent, was that he might 
dévote the income from his books to the charitable purposes of the 
orders. He was not présent when the abbot of St. Vincent gave his 
permission, which was many years before Wirth came to the complain- 
ant; and he failed to explain how he knew that abbot attached any 
such condition to his ipermission, nor does he explain how Rev. Wirth 
while in Minnesota could hâve expended the income from his books 
for the charitable purposes of the order in New Jersey. Again, it 
would hâve been a useless thing to hâve given Wirth permission to 
hâve expended this income for the benefit of the complainant; and 
such a permission is wholly inconsistent with the conduct of the abbot 
in référence to such income, for he knew that Wirth was receiving 
and using it for his own benefit, and, if he understood that such in- 
come was to be expended for the benefit of the order, he certainly 
would hâve required of Father Wirth that he account for the ex- 
penditures, especially when requested by the abbot primate to do so. 
This he never did, for the reason, as he says, that Father Wirth had 
permission to use the same. We are satisfied beyond any doubt that 
Wirth had permission of both abbots to receive the income from his 
books and retain it as his own property, and that the rule upon which 
the complainant relies, and \vhich is a part of its charter, permits this. 
The légal title to and possession of the property in controversy was 
in Wirth at the time of his death, and under the statutes of Minneso- 
ta' would descend to his légal heirs. The complainant by this suit 
seeks to divert it from that channel by showing that it was the éq- 
uitable owner thereof, and that it was held by Wirth only in trust 
for it. The burden is upon it to establish that fact by clear and sat- 
isfactory évidence. It has failedi to do so, and is not, therefore, en- 
titled to a decree adjudging it to bè the owner of the property. 

This renders it unnecessary to consider the défense of the statute 
of limitations, or that the probate court of Minnesota has exclusive 
jurisdiction of this controversy, and some other défenses urged by 
the défendant. The decree of the Circuit Court is reversed, and the 
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cause remanded to that court with directions to dismiss the com- 
plainant's bill at its costs ; and to grant the prayer of the defendant's 
cross-bill. 
It is so ordered. 



HOPKINS et al. v. HEBARD et al. 

(Circuit Court of Appeals, Sixth Circuit. October 2, 1911.) 

No. 2,031. 

1. Eqtjitt (§ 455*) — Bill of Eeview— Newlt Discovebed Evidence. 

The filing of a blU of revlew on the ground of newly dlscovered evl- 
den'ce Is not a matter of right, but leave may be granted or refused by 
the court In the exercise of a Sound discrétion, In, view of the circum- 
stances of the partlcular case. 

[Ed. Note. — For other cases, see Equity, Cent. Dlg. § 1111; Dec. DIg. 
§ 455.*] 

2. Equity (§ 450*) — Bill of Review— Right of— Ptjbchaseb Pendente Lite. 

Purchasers of land from one of the parties to a suit Involvlng the 
tltle to a portion of the tract, whlch had been adversely declded and 
was then pendlng on appeal, by a conveyance which expressly excepted 
the tract in dispute from the covenant of warranty, held not entitled to 
malntahi a bill of revlew on the ground of newly dlscovered évidence 
six years after the afflrmance of the decree by the appellate court, as 
against a purchaser in good falth from the prevaillng party after the 
final decree and In reliance thereon. 

[Ed. Note.— For other cases, see Bqulty, Cent DIg. § 1095; Dec. Dlg. 
§ 450.*] 

3. Vendob and Pubchasee (§ 224*) — Bona Fide Pxteohasers — Holdebs bt 

Qxtitclaim. 

A grantee under a quitclalm deed may be a bona flde purchaser. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dlg. 
§§ 469-473 ; Dec. Dlg. § 224.*] 

4. Equitt (I 456*) — ^BiLL of Review— Défenses— Eftect or Gbantino Deave 

TO File. 

The granting of leave to file a blU of revlew Is not such an adjudi- 
cation of the équitable right of the party to malntaln it as to preclude 
a considération of the question on final hearlng and on appeal. 

[Ed. Note.— For other cases, see Equity, Dec. JDIg. J 45G.*] 

Severens, Circuit Judge, dissentlng. 

Appeal from the Circuit Court of the United States for the East- 
em District of Tennessee. 

Bill of review by W. R. Hopkins and others against Charles He- 
bard, the Smoky Mountain Land, Lumber & Improvement Company 
and others. From a decree dismissing the bill of review, complain- 
ants appeal. Affirmed. 

The following is the opinion of the Circuit Court by McCall, Dis- 
trict Judge: 

The case of Charles Hehard against D. W. Beldlng and others was pend- 
lng and determlned in the Circuit Court of the United States for the North- 
ern Division of the Eastern District of Tennessee, and, on appeal, in the 
United States Circuit Court of Appeals for the Slxth Circuit. (103 Fed. 
532.) 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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;;!]Ç?i^ ftiipçse of the blU.ffled-by Hebard lu the original case was to re- 
straln trespass and remoye a cloud from the title to a large tract of wHd 
rbôtliitalil land tlalmed to 'Ite Àirttliln Monroe county, Tenn. The complainant 
claimed title tp the land under a grant from the state of Tennessee. The 
défendants claimed title to the land under a grant from the state of Nprth 
CaroUna. Thè title tumed upon the location of the boundary Une between 
the state of Tennessee and the state of North CaroUna. The object of the 
blU was to bave the state Une ascertained and determlned between the points 
where the state Une crosses the Uttle Tennessee river and the junction of 
Hangoveir and Big Fodder Stack rldges, near a mountaln peali called Strat- 
ton Bald, a distance of about eight miles. 

The elalm of complainant, Hebard, was that the state Une reaehes the 
Llttle Tennessee river abont one-half mile above, and nearly ,east, of where 
S(lit;ki,Ro,c.k creek empties tnto sald river; that it there crosses the river 
andifpUo'wrs a leadtng ridge of thç mountaln known as Hangover ridge, and 
along thè; extrême heightof that ridge to its junction with "Fodder Stack" 
ridge. Thïs contention, ' if sustalhed, places the lands lying between Slick 
Rof3k çrpek apd Hangover ridge within the state of Tennessee, and would 
connrni'tiie- title to complainant Hebard under his Tennessee grant. 

The .défendants to the bill contended that the state Une crosses the Llt- 
tle TîeHnessée tiver at or near the mouth of Slick Bock creek and runs up 
• sala icreeto.'ifoUowlng Its meanders, about iflve miles, thence np Little Fod- 
der Staetetldge to Big Fodder Stack ridge, and thence southwesterly with 
the crest of Big Fodder Stack ridge to the junction with Hangover ridge, at or 
near 'iSfcfatton Bald" point This contentionk if sustained, places the lands 
lying bet-vfeeen SUcik Rock Creék aud Hangover ridge wlthia the state of 
North 'Garollùav and would defeat the title of complainant Hebard under 
bis: T6nnes;gee;grant.- ■ ■■ ■ .' •' 

When the case was at Issue, it was referred to Asbury Wright, Esq., as 
spécial njasten^irtç hear the» évidence and to détermine and report to the 
court "the true state Une between the states of Tennessee and North Car- 
oUnsL, fj-p^, the, JJ4ttlft Tennessee river, to the juijction of Hangover and Fod-, 
der Stàck rldgèë;"âs rtm and located by the Conimlssionérs of the states of 
North CaroUna, and Tennessee In, 1821, and conflrmed, by the respective Lég- 
islatures of sàîa states."' SiSecl'al Jtastèr Wright's réport was submltted 
July 7, 1898, '#hëfëln he flnds and reports, among Other thlngs, as foUows, 
to wit: "After a careful considération of the whole case, I am of the opin- 
ion, and.so report,: that' the Une between the states of Tennessee and North 
CaroUna from the Little Tennessee river to the junction of the Hangover 
aiid Fodder iStacfc-ridges, as run afld loeated by the commissloners of said 
states» In 1821, itlnâ conflrmed by the re^eetive Législatures of said states, 
crosses the Llttle . Tennessee river at , a point where it reaehes the river 
on the northeaat '<sidft, j and from the river runs npthe Hangover lead, as 
shown on complainant's map, ànd alpng the extrême heights of this rid?e, 
passing the black or red oak, Slick Rbck Gap, Cold Sprlngs Knob, Big Fiat 
Knob, Hangover, Haoe, Grassy Gap,, and Stratton Bald, to the junction of 
Hangover with Fbddér Stack." 

Défendants flled exceptions to this report, whleh were heard by the court,' 
anid on JurielO, :ÏS90, a decree was entered, oVerrnJlng the exceptions and 
conflrmiûg therS^port of the spécial master In ail thlngs. The court found 
and deereed the ilne between the states of Tennessee and North CaroUna 
to be loCated as reported by the spécial master, and that the titles of the 
complainant to the lands descrlbed in the bill were valld, and the titles 
claimed by idefeffdfints thereto were vold, etc. From this decree of the 
Circuit Court an àppeal was prayed and proseciited to the United States 
Clreult Court of Appeals for the Slxth Circuit at Cincinnati, Ohlo, where 
thé samé was heard on March 14,'1900, and dedded July 13, 1900, in an 
opinion byijuâge! Lurton, in which he éarefully revlewed the whole case, 
afflrming the''deeree of the Circuit Court. Charles Hebard v. D. W. Beld- 
ing et rii., 103 Fed. 632, 43 G. O. A. ^6. 

On August 6, 1907, more than seven years after this final decree was 
inade; and, eçtfsreidby t^is Circuit Court of Appeals, W. R. Hopklns et al. 



HOPKINS V. HEBABO 303 

présentes thelr pétition to thls court, alleging tliiat on October 29, 1900* 
they became the purchasers of the 8,000 acres o£ land involved in the case 
of Hebard v. Belding et al., and praylng that they be permitted to flle a 
bU] of revlew whieh accompanled the pétition, and In whieh was set ont 
certain newly discovered évidence. Thls new évidence, it is alleged, when 
considered with the évidence in the original case, would lead the court to a 
différent conclusion, and enable the court on reconsideration to right said 
petitioners in matters In which they were aggrleved by the decree in the 
original case. And it appearing to the court by affidavits and a certifled 
transcrlpt of the record In^ the United States Circuit Court of Appeals for 
the Sixth Circuit, where said original case was declded on appeal, in which 
court, as appeared by said transcrlpt, a pétition for leave to flle a Mil of 
revlew was flled and leave given to apply to this court. Upon considéra- 
tion thls court permitted the bUl of review to be flled, subject to ail légal ob- 
jections by demurrer, answer, plea, or otherwise as the défendants may be 
advised. 

Thereupon the blU of revlew was flled, and, after statlng the hlstory of 
the original case, it Is alleged: That whlle said original case was pending, 
on, to wlt, December 9, 1809, the Interests of ail the défendants thereto in 
the lands Involved In that case, except Braggs and Coopers, came to pe- 
titioners, W. R. Hopklns and his associâtes, and the tltle to said land la 
vested in said Hopklns and his associâtes. That some time in the year of 
1905 the map màde by the original commissioners of the states of North 
Oarolina and Tennessee, who ran the Une under the cession act (2 Ired. & 
B. Rev. St. N. C. p. 171), was discovered in a barrel of waste at Nashvllle, 
Tenn. A certifled copy thereof is attached to the blU of revlew. That in 
February, 1906, one M. E. Cozad heard a rumor for the first time of the 
dlscovery of said map, and that he obtained on the 26th day of February, 
1906, a certifled copy thereof. That further attempts were made'to flnd the 
wrltten report of said commissioners accompanying the map, and the fleld 
notes of the survey, but, after the most diligent search, no other papers 
connected therewlth could be found. That none of the grantees had any 
information of the flnding of said map, and none of the défendants herein 
knew of it until about June 26, 1906, and the existence or contents of said 
report could not hâve been proven at the trial of the cause. 

It is alleged: That said newly discovered map shows that the state Une 
"crosses the Llttle Tennessee river at or near the mouth of Slick Rock creek, 
and that it includes ail the land, and more, than said défendants clalmed." 
That said map Is new and décisive évidence of the contention of the de- 
fendants In the original case, and that, if it had been found and pre- 
sented to the court, would hâve been décisive in favor of the défendants, 
and would hâve resulted in a decree in thelr favor. That petitioners and 
thelr grantees hâve exerclsed true and perfect diligence, and could not hâve 
ascertalned the existence thereof sooner than It Is alleged. 

On August 6, 1907, the day In which the pétition was flled praylng for 
permission to flle the blU of revlew, an order was made and entered, direct- 
tng that a rule Issue and be served on the Smoky Mountain Land, Lumber 
& Improvement Company, grantees of Charles Hebard, the complalnant in 
the original case, and T. E. H. MeCroskey, attorney representing said Com- 
pany, to show cause why the prayer of said pétition should not be grant- 
ed and dlrecting said eompany to answer thereto on or bef ore the next rule 
day of this court, whieh was September 2, 1907. The said land eompany 
flled Its answer to the pétition and to the blll of revlew, setting up the 
foUowlng défenses necessary to be notlced: The suit sought to be reviewed 
was flnally heard and determined in the United States Circuit Court of Ap- 
peals for the Sixth Circuit, July 13, 1900. The application by W. R. Hop- 
klns et al. to flle a blll of revlew was flrst made in the said United States 
Circuit Court of Appeals September 25, 1906. On August 6, 1907, said Hop- 
klns and others flled in this court thelr pétition to flle a blll of revlew in 
said suit. 

The petitioners and ail other parties are barred by the' statute of limita- 
tions. Section 4848, Shannon's Code of Tennessee, provides that "no blll 
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of revlew sUfUI' l)è brought or ft motion made therefor, èxcëpt wltbln thre© 
years from the ; time of pronouncing the decree," with certain esceptlous 
not material hère. Acts 1801, c. 6, § 53, Législature of Tennessee, The 
newly dlsçovered évidence, the map Itself , Is not such évidence a$ is dé- 
cisive or oontrolling in character as to the essentlal merlts of the litlga- 
tion, or would justlfy the court In granting the relief prayed for in the Mil 
of review. The petitloners having purchased the rlght, tltle, and interest 
of Beldlng et al. to the lands in dispute, after title to said lands had been 
by final decree vested In Hebard and before the discovery of any new évi- 
dence, hâve no interest which glves to them a rlght to secure a reversai 
of sald final decree upon newly dlscovered évidence. The land company 
having in good falth purchased the rlght, title, and interest to sald lands 
from Charles Hebard, the successful party in the suit sought to be revlewed 
after final decree vestlng tltle in Hebard, its tltle cannot be affected by 
this bUl of review filed by complainants, based upon newly dlscovered évi- 
dence, whlch was not dlscovered until after the land Company purchased. 
The lâches of complainants bars thelr rlght to any beneflts from a bUl of 
review. 

An attentive examinatlon of thls record leads me to the conclusion that 
the relief sought by those flUng the bill of review should be denied upon 
more than one of the grounds relled upon by the défendants. 1 shall con- 
tent myself, however, wIth discusslng only one of them, and that one gées 
to the merlts of the controversy, and la my judgment is clearly concluslve 
of the case. 

It must be assumed at the outset that the original case of Hebard v. Beld- 
lng et al. was dedded correctly upon the testlmony In that case. That 
décision must stand as the law of that case, and Is not now subject to re- 
view, except in connection wlth the newly dlscovered évidence set ont lu 
the bill of review. As has been seen, the question to be determlned In the 
original case was the correct location of the boundary Une between the states 
of North Carollna and Tennessee, and especlally between a point on the 
North Bank of the little Tennessee river and the point of junction of 
Hangover and Blg Fodder Stack ridges, a distance of about eight miles. 
By final 'decree In the original case It was held that sald state Une between 
thèse two points runs from the Llttle Tennessee river to and along the 
crest of Hangover ridge, to its Junction with Blg Fodder Stack. Wlhy? 
Because, as polnted out by Judge Iiurton In Hebard v. Beldlng et al., 103 
ÎTed. 532, 43 C. C, A. 296, the cession act of North Carollna of 1789 (2 Ired. 
& B. Eev. St. N. O. p. 171) provides, among other thlngs, that the Une be- 
tween Tennessee and North Carollna shall run "to the top of Bald Moun- 
tain; thence along the extrême helghts of the sald mountain to the Painted 
iaock, on French Broad river; thence along the hlghest ridge of said moun- 
tain to the place where it is called the Great Iron or Smoky Mountain ; 
thence along the extrême helght of the sald mountain to the place where it 
is called Unlcoy or Unaka Mountain." It Is as to the last run named that 
the dispute arlses, and from the point where the Une reaches the Llttle 
Tennessee to a point, about elght miles southwesterly thereof, at the junc- 
tion of Hangover and Blg Fodder Stack ridges. 

The act of the Tennessee Législature 1821 (chapter 35, p. 45), conflrming 
the report of the eommissioners, after the Llttle Tennessee is reached, pro- 
vides as foUows: "From the Tennessee river to the main ridge and along 
the extrême helght of the same to a place where it is called the Unlcoy or 
Unaka Mountain." "The gênerai course of the Une," says Judge Lurton 
In Hebard v. Beldlng et al., supra, "as called for by the calls which brought 
the Une to the river, was southwesterly, and this course was to be con- 
tlnued to the Unaka. Thls course would requlre the Une to cross the river. 
The gênerai direction of the cession act would keep the Une on the ex- 
trême helght of the mountain range or ridge. Immediately across the river, 
and in the gênerai course of the Une was the Hangover ridge." Thls Is 
the main or hlghest ridge, and is the course which the Une was glven by 
the Circuit Court and approved by the Circuit Court of Appeala. 
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Now, what la there In tlie newly dlscovered map that would hâve war- 
ranted the Circuit Court In rendering a différent deeree In the original 
case, and to hâve found In favor of the défendants In that case? Upon 
an examinatlon of the newly dlscovered map, It appears that the state Une 
crosses the Llttle Tennessee river at right angles, and at the point where 
the Une flrst reaehes the river, and that it proceeds In a southwesterly di- 
rection along the ridge, lylng adjacent to and immedlately south of the 
river, towards the Unicoy Mountalns. There la a black Une upon the newly 
dlscovered map, marlted "creek" vvhich loniis a junctlon with tiie Teuues- 
see river a short distance above where the Une crosses the river, and east 
of the Une. But there is no Indication upon the map, nor m the report 
accompanylng It, that thls Une ran up sald creek for any distance, or that 
it touches the creek at any point. Indeed, If the Une followed either the 
river or creek for any distance, that fact is not Indlcated upon the map, 
nor is there any référence to such thing in the commissioner's report. 

In order that the map or the report of the commissloners be of any 
service to the petits oners, it should show that the state Une, after erossing 
the river, followed Sllck Rock creek, if, indeed, It be Sllck Rock creek that 
Is ludicated on the map, to a junctlon with Little Fodder Stack. From 
the location of thls stream marked "creek" on the map, consldered in the 
light of ail the évidence in the case, I am inclined to the opinion that it Is 
Cheoah river, and not Slick Rock creek. The map and the report upon 
thelr faces faillng to shed any new light upon the Issues In the original 
case, lèt us examine the évidence taken upon the issues under the bill of 
review. 

Hère we are met with the testimony of wltnesses seemingly of equal cred- 
Ibllity and of equal opportunlty to know the facts about whlch they tes- 
tify that Is contradlctory and unreconcUable. Instead of elueldatlng the 
newly found map, It tends to confuse that whlch appears upon the face of 
the map, and also It is confusing in Its relation to the évidence and flnd- 
ings In the original case. Indeed, if thls map sheds any addltional light 
upon the Issues, it is to make clearer and more certain the eorrectness of 
the conclusion reached in the original case, now under review. 

An examinatlon of the commissloners' map discloses that the state . Une 
approaches the north bank of the Little Tennessee river, running in a south- 
westerly direction, crosses it at rlght angles, leavlng the south margln of 
the river In a southwesterly direction Immedlately at the point of erossing, 
and runs along the crest of a rldge toward Unaka Mountain, and In thls 
partlcular follows the direction of the cession act from the Smoky to the 
Dnaka Mountalns, whereln it is provlded as follows: i'Thenee along the 
extrême height of the sald mountain to the place where it is called Unicoy 
or Unaka Mountain." The report of the commissloners and the conflrm- 
atory acts of the North Carollna and the Tennessee Législatures ail use 
Identlcal latiguage In descrlblng thls Une from the Tennessee river, to wit: 
"From the Tennessee river to the main rldge and along thè extrême height 
of the same to the place where it is called the Unicoy or Unaka Mountain." 
Thls is the course and location given the state Une by the final deeree in 
the original case. There Is nothing In the newly dlscovered évidence to 
warrant thls court, in holding that, had it been before the court at the 
original hearlng, a différent conclusion would hâve been reached, but, on 
the other hand, the newly dlscovered évidence rather tends to strengthen 
the eorrectness of the original deeree. It would require a far stretch of 
the imagination to hold that the newly dlscovered map, whlch is sllent on 
thls point, exeept the use of the word "creek," Is sufflcient to warrant the 
court to reverse the holding in the original case, and wrlte upon the face 
of the map, and Into the commissloners' report, according to the «howlng 
on the Burns' map, the words: "Thence along the North bank of the Ten- 
nessee river to the mouth of Sllck Rock creek; thence westerly up sald 
creek with Its meanderlngs about five miles to Little Fodder Stack lead; 
thence along the extrême height of Little Fodder Stack to Blg Fodder Stack ; 
thence along the crest of Big Fodder Stack to its junctlon with Hango^'er." - 

194 F.— 20 
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Tet'tMs^5|nîifal)StaôGe, must bedone, If the petltloners are granted the t&- 
UefîBôtigfit'Dyithelr bUl of iipvlÈw. 

ABiindleatedJatoOve* there are 'othelr grounds upon whlch the relief sought 
by the blll of. revIew should be denlea, but I prefer to base my action upon 
the grouad that the newly discovfered évidence, if it had ail been before 
the court at the original hearlng,' woald hot hâve led the court to a différ- 
ent conclusion thaii the one reaohedt' 

It Is polnted'out In the brief of counsel for petitioners that .Tudge Clark 
in deeiding the original case In the Circuit Court sald that "It is a very 
close case on the facts and the equltles of the case are rather wlth the de- 
fendants," etc. And that Judge Lurton, speaking for the Circuit Court of 
Appeals, said that "the case, on the whole, is one not free from doubts," 
etc. And it Is argued from thls latoguage and the further fact that per- 
mission was granted to file the bUl of review that the court granting such 
permission must hâve entertained the opinion that the bill of review was 
of sufHcleut merlt to warrant the Circuit Court in granting the relief sought 
by It If thls were ail, or the substance of ail, that was said by thèse 
learned judges In the décision of thé ortginal case, it might be of great 
vvelght in tendlng to support the contention of the petitioners, but this is 
not ail, or the substance of ail, that was said. 

Judge Clark used this language in Bis opinion deeiding the case: "I do 
not UDderestlmate the great force fmind In the better marked line of the 
défendant. It must not be forgotten, however, that the commissioners, in 
surveying and marking the line, followed the mountaln range dowu to the 
Tennessee river, and that, according to the calls antually made, they would 
cross that river iand proceed along the mountaln crest; where çomplainahts 
contend the Une is. It was the crest of this same mountaln range whlch 
brought them to the river, and It was the obvions and consplcuous range 
to hâve followed by direetly crosslng the river and keeplng up the prevlous 
course. It Is extremely difflcult to belleve that the commissioners at thla 
point would hâve dropjjed down the river for half a mile and then fol- 
'lowed SUcfc Rock creek for a distance of flve or six miles wlthout ever mak- 
Ing the sllghtest reference to this water stream. 

Granting, ria argued, that the > creek may at that time hâve had no name 
wbatever, nevertheless, it would hâve been so natural and so necessary to 
avold misleadlng for the commlsslonersi to hâve said that they changed thelr 
course, ahd, Instead of golng direetly across the river, went down, and 
then followed a creek or vrater J stream up the Valley and then to the ridge 
whlch led ont to the Junetionj thatt It is next to impossible to think that 
such a déviation as this woUld hâve been made wlthout a word to glve any 
Indication of the fact. PoUowlng ' the calls as actually given, It would be 
Impossible to run the line as claimedby the défendants. "Looklng at the 
case from the légal point of vlew ;(arid no other seems permissible), I am 
certain that by the welght of the évidence the case Is wlth thé complain- 
ants." This Is a positive statemeht of the law and the évidence In the orig- 
inal case as vlewéd by Judge Clarkj expresSed in clear and positive terms, 
and this view was afflrmed on appeàl after careful considération by the 
Circuit Court of Appeals eompoÈedi aa then constltuted, of Judges Taft, 
Lurton, and Day* j; ' 

Bnt thls is not ail. When application was made to the Circuit Court of 
Appeals for leaVe toflle the blU of révlew, that court declined to aet upon 
it further than to enter an -order allowlng the petitioners to make applica- 
tion to the Circuit Court that orlglnally tried the case for permission to 
fll€ the bill of review. This application was made- before the late Judge 
Clark, and in passlng on It he said: l'it does seem upon examina tion of this 
case that there Is no ground on whlch' the success of theproposed bill might 
flnally be expècted." Tet out of a great abundance of caution he permltted 
the bill of review to be flled, becauae, as he said, he was not sure that bis 
act In refuslng the application wouidi be sùbject to review; So it appears from 
ttese utterances of the court tryiflg the original case that it was satisfied 
-that the conclusion reached In that case was correct. It further appears 
that Judge Clark, after having considered the blll of review, in whlch was 
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set out the newly dlscovered évidence, was of opinion that there was no 
ground set out thereln on whleh the relief prayed for might finally be ex- 
pected. 

In that vlew I concur. An order wlll bc entered denying tUe relief prayed 
for, and dismlssing the bill of review, wlth Costa. 

C. B. Matthews, for appdlants. 

W. A. Stone and J. F. Shields, for appellees. 

Before SEVERENS and KNAPPEN, Circuit Judges, and COCH- 
RAN, District Judge. 

KNAPPEN, Circuit Judge. The appeal in this cause is from a de- 
cree of the Circuit Court dismissing the bill filed to review and re- 
verse the decree of this court in Belding v. Hebard, the opinion in 
which case is reported in 103 Fed. 532, 43 C. C. A. 296. The bill in 
the original cause was filed by Hebard against Belding and others to 
quiet the title of, and restrain trespasses upon, the tract in question, 
containing (according to the allégations of the original bill) about 
8,000 acres, and, as stated in one of the briefs of counsel, about 6,600 
acres ; Hebard claiming under grants from the state ôf Tennessee, 
Hopkins and his associâtes claiming under grants from the state of 
North Carolina. 

The décision in the original suit turned upon the location of a por- 
tion of the boundary line between the states of Tennessee and North 
Carolina, as run in 1821 by commissioners appointed by the respective 
States. This court affirmed the decree of the Circuit Court, which 
was rendered in accordance with Hebard's contention as to the loca- 
tion of the boundary line, and thus held that the lands in dispute were 
in Tennessee and Hebard's title thereto good under the Tennessee 
grant. Before the final decree of this court (which was rendered July 
13, 1900), but after the decree of the Circuit Court in the original case, 
Belding and his associâtes conveyed to Archer and McGarry, in trust, 
for the payment of certain indebtedness, a large tract of land of which 
the lands hère in question formed part ; and, after the final decree of 
this court, Archer and McGarry, trustées, conveyed to Hopkins and 
his associâtes, appellants hère, the lands so conveyed to said Archer and 
McGarry by Belding and his associâtes. The contract of sale, in pur- 
suance of which the deed was given, declared that it was dépendent 
upon the condition that "there shall not be less than 38,000 acres of 
land in the purchase." The deed of conveyance to Hopkins and his 
associâtes recited that the conveyance from Belding and his associâtes 
to McGarry and Archer was subject "to ail déductions, if any, arising 
by, throueh or under the 'state line' suit hereinafter mentioned. Grants 
Nos. 8,100 for 16,800 acres, and No. 2,336 for 14,800 acres, above men- 
tioned, being for the same lands," and contained this further lan- 
guage : 

"But there Is especlally excepted from the covenants of this conveyance, 
ail those lands sltnated at or near the state Une, between the state of North 
Carolina and Tennessee, which were recovered In a certain action known 
as the 'state Une' suit which was pending In the United States Circuit Court 
for the Eastem District of Tennessee and was brought by one Hebard 
against Pavid W. Belding and others if future proceedings do not recover the 
title thereof." 
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Immediateiy àfter the final decree of this court, Hèbârd sold the 
lands in questionnas part of a total acreage of 41,000 act'es, to Blaisdell 
and others, who Imiter conveyed the same entire tract to the Smoky 
Mountain Land & Improvement Company, which purchased with 
knowledge of the final decree and in reliance upon it. September 25, 
1906, and) thus more than six years after the final decree of this court, 
Hopkins and his associâtes asked leave to file a bill in the name of 
the original défendants, Belding and his associâtes, but on behalf of 
Hopkins and his associâtes, to review said decree, upon the ground 
that the then newly discovered map of the commissioners' location 
furnished évidence controUing and décisive of the actual location of 
the boundary Une according to the contention of Belding and his as- 
sociâtes, and thus that the lands hère in question are in the state of 
North Carolina, and so belonged to Hopkins and his associâtes by 
virtue of the grants from that state. The Smoky Mountain Company 
was given notice of this application, and allowed to intervene for the 
protection of its rights. This court granted the pétition to apply to 
the Circuit Court for leave to file a bill ; the per curiam opinion filed 
in connection with said order containing the foUowing statement: 

"Without decidlng any question whlch may be Involved in the application 
for leave to flle such a bill, this court, for reasons satlsfactory, now con- 
sent that the petitlonera may apply directly ' to said Circuit Court, which 
court will grant or refuse permission as It may be advised." 

The judge of the Circuit Court said in his opinion that it'seemed to 
him that : 

"There is no ground on which the auccess of the proposed bill of review 
mlght flnally be expected. The objections which are made to permittlng this 
bill to be flled go to the very mérita of the bUl, and can, and in my opin- 
ion should, more properly be taken up by demurrer to the bill if flled. If, 
In the exercise of discrétion, I refuse to allow the bill of review to be flled, 
it Is not certain that my refusai to do so would be subject to review. On 
the contrary, if the bill is flled and a demurrer should be sustained to it on 
the same grounds that are now urged 'agalnst its flling, the action of the 
court would be subject to easy revleW, and so the petitioners for review 
would suffer no error at the hands of this court that could not be readily 
corrected. In view of thèse considérations I bave determined to allow the 
bill of review to be flled, subject, of course, to ail légal objections by de- 
murrer, answer, plea or otherwise, aa the défendants may be advised, and 
it is ordered accordlngly." 

The Smoky Mountain Company, both by answer to the pétition for 
leave to file the bill and by its answer to the bill as filed, raised the ob- 
jections, among others, that appellants, being assignées of the original 
défendants, could not properly file such bill, and that the Smoky Moun- 
tain Company, being a good-faith purchaser for value, should be pro- 
tected in its purchase as against the leave asked; and in answer to 
the pétition for leave to file invoked the rule, among others, that a 
bill of review may be refused although the évidence, if admitted, would 
change the decree, when the court, looking to ail the circumstances, 
shall deem it productive of mischief to innocent parties or for any 
other cause unadvisable. 

The Circuit Court, upon hearing on pleadings and proofs, dismissed 
the bill of review, saying in its opinion that relief should be denied 
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upon more than one of the grounds relied upon by défendants, but bas- 
ing its décision specifically upon the fact that the newly discovered évi- 
dence was not such as to show that the original decree was wrong. 
Belding andl his associâtes did not appeal f rom this decree of disrnissal, 
the appeal being taken by Hopkins and his associâtes "prosecuting a 
bill of review herein in the name of the original défendants." 

[1] In the opinion of a majority of the members of this court, the 
decree of the Circuit Court, dismissing the bill of review, should be 
affirmed. This bill of review is not filed for error apparent upon the 
face of the decree, but solely for newly discovered évidence. The rule 
is well settled that while a bill of review, on account of error upon the 
face of the decree, may be filed as matter of right, the granting of a 
bill of review on account of newly discovered évidence is not of right 
but of Sound discrétion in the court. In Dexter v. Arnold, 5 Mason, 
303, 315, Fed. Cas. No. 3,856, Justice Story, speaking of such a bill, 
said: 

"It may be refused, therefore, although the facts, If admltted, would 
change the decree, where the court, looking to ail the circumstances, deems 
It productive of mlschlef to Innocent parties, or for any other cause unad- 
vlsable. Bennet v. Lee, 2 Atk. 528, Wilson v. Webb, 2 Cox, 3, and Young 
V. Keighley, 16 Vez. 348, are strong exemplificatlons of the princlple." 

The rule thus laid down by Justice Story is not only adopted by the 
text-books generally, but has been declared and affirmed by numerous 
décisions, which, as well as the text-books, hâve generally stated the 
rule in the précise language of Justice Story. 2 Daniell's Ch, Pr. 
1577; Story's Eq. PI. §417; Hughes v. Jones, 2 Md. Ch. 289, 296; 
Harris, Adm'x, v. Edmondson, 3 Tenn. Ch. 211; P. & M. Bank v. 
Dundas, 10 Ala. 661, 669; Massie's Heirs v. Graham's Adm'rs, 3 Mc- 
Lean, 41, Fed. Cas. No. 9,263; Craig v. Smith, 100 U. S. 226, 233, 25 
L*. Ed. 577; Ricker v. Powell, 100 U. S. 104, 107, 25 h. Ed. 827; 
Thomas v. Harvie's Heirs, 10 Wheat. 146, 150, 6 h. Ed. 287; Stock- 
ley V. Stockley, 93 Mich. 307, 313, 53 N. W. 523. 

In Ricker v. Powell this language was used : 

"A bill of review on the ground of newly discovered matter can only be 
filed on spécial leave, which dépends on the sound discrétion of the court 
to which the application Is made. Thomas v. Harvie's Heirs, 10 Wheat. 
146 [6 L. Ed. 287]; Kubber Company v. Goodyear, 9 Wall. 805 [19 L. Ed. 
S28] ; Story, Bq. PI. 421c ; 2 Daniell, Ch, Pr. (4th Ed.) 1577. 'It may be re- 
fused, although the facts, if admitted, would change the decree, when the 
court, looking to ail the circumstances, shall deem it productive of mlschief 
to innocent parties, or for any other cause unadvisable.' Story, Eq. PI. § 
417 ; Griggs v. Gear, 8 111. [3 Gilman] 2." 

In Craig v. Smith it was said : 

"There is no universal or absolute rule which prohibits the courts from 
allowing the introduction of newly discovered évidence under a bill of re- 
view to prove facts which were in issue on the former hearlng. 'But the 
allowance of it is not a matter of right in the party. but of sound discré- 
tion in the court, to be exercised cautiously and sparingly, and only under 
circumstances which demonstrate it to be indispensable to the merits and 
justice of the cause.' Such was the language of Mr. Justice Story in Wood 
V. Mann, 2 Sumn. 334 [Fed. Cas. No. 17,954], and he states the rule none 
too strongly." 
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In Stockley V. Stockley it was said : 

"An appllcâtibn for leaVe tû flle à MU of revlew fa thé method employed 
to obtâln a teheàrlng and to vâcaite a deCree after Its eni^oUinent; but the 
résulta to be attained, and tbe fabts properly to be considered, are the same 
as though It were a motlop for a new trial, or a motion for a rehearing 
and to vacate a deçree bçfore Its enroUment, and In like manner It address- 
«s Itself to the falr discrétion o( a court. In passlng upon It, each case 
stands by ItseW, and Is controUed by the clrcumstances surrounding It, and 
without référence to any other case. The power of the court In granting 
or denying It is largely dlscretiOnary, and Is always to be exercised In vlew 
of the pecuUar clrcumstances of each case, so as to effectua te substantial 
Justice, and protect the légal and équitable rights of the parties." 

[2] In the opinion of a majority of the court the case is one calling 
for the application of the principle recognized by the décisions cited. 
The appellantâ hère are purchasers of the lands after decree and un- 
der express exception thereof f rom the covenants of warranty. Their 
purchase, so far as concerns the lands hère involved, was spéculative. 
On the other hand, the Smoky Mountain Company was a good-faith 
purchaser for value and in reliancé upon the decrèe. 

In Thompson V. Maxwell, 95 U. S. 391, 397, 398 (24 L. Ed. 481). it 
is said that; "none but parties and privies can have a bill of review. 
It does not lie for assignées ;" and that the fact that the original dé- 
fendants were joined as complainants with their assignées does not 
obviate the diificulty. But we do not décide that an assignée cannot, 
under any circumstances, file a bill of review, nor that this case is con- 
troUed by Thompson v. Maxwell, nor that the mère fact of a good- 
faith purchase by a party iil relianCë lipon, bui not under, a decree pre- 
cludes the review and reversai of that decree. What we do mean to 
décide isthat in our opinion, taklnginto account not only the spécula- 
tive purchase by appellants, but alsô the good-faith purchase by the 
Sihoky Mountain Company, a càsè' îs not presentedi which appeals to 
the équitable discrétion of the court to allow the review of a decree 
upon the ground alone of néwly discovered évidence. We rest our 
décision solely upon this proposition. Bearing in mind the rule that 
this bill of review for newly discovered évidence is not of right, no 
matter how persuasive of error in the original decree the new évi- 
dence may be, and that it should not be allowed if such allowance 
would resuit in mischief to innocçrit partie^, and having in view the 
stability necessary to be affordedl to decrees, especially of courts of 
last resort, where disturbance thereof is not essential to the protection 
of the real equities of the parties before the court, we think the re- 
view asked for should be denied.' In our opinion, the stability of 
judgments, and thus the protection of rights acquired in reliancé upon 
them, are such as, under the peculiar circumstances of this case, to 
make the review asked for inéquitable. Nor do we think the situation 
is changed ty the fact of the conveyance by Belding and his associâtes 
to the trustées pending the suit, nor by the fact that appellants were 
negotiating for, and possibly may be said to have had, to some extent. 
an option for the purchase of the landl previous to the final decree. 
The appellants were not bound to make the purchase until contract 
therefore was actually made, which was after the decree sought to be 
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reviewed was enteredi; and the purchase then made, a? lias been said, 
was spéculative as to the land hère involved. 

It is urged that the Smoky Mountain Company is not a good-faith 
purchaser, because of an option taken by Peck and his associâtes pre- 
vious to the decree of this court. But even if the Smoky Mountain 
Company or its grantors derived any interest from the Peck option, 
which does not clearly appear, the actual purchase was not in fact 
made until after the decree of this court, and is shown to hâve been 
made w^ith knowledge of and rehance upon that decree, and thus the 
earlier option could not afifect the status of the Smoky Mountain Com- 
pany as a good-faith purchaser. 

It is urged that the original défendant lost his land by the decree of 
the court, and that the court was the means by which this resuit came 
about. But this court committed no error. It decided rightly upon 
the case presentedi to it. It was the misfortune of the défendants that 
the map was not discovered before the hearing of the original cause. 
But the reversai of this decree would resuit, on the one hand, not in 
benefit to the original défendants, but to purchasers of their rights 
after the unfavorable decree was made, and, on the other hand, to the 
détriment of those who bought in reliance upon that decree. Pro- 
ceedings under bills of review are in the nature of applications for re7 
hearings or new trials. In Pomeroy v. Noud, 145 Mich. 37, 44, 108 
N. W. 498, it is said that the rules governing the granting of bills of 
review are, to some extent, founded upon considérations of public 
policy as well as those of private rights. 

[3] We hâve not overlooked the fact that the deed from Hebard 
to Blaisdell and his associâtes contained no covenants of warranty, ex- 
cept as against those claiming under the grantor, and that the deed to 
the' Smoky Mountain Company was a quitclaim deed. But such facts 
are not controlling. A person holding under a quitclaim deed may be 
a bona fide purchaser. Moelle v. Sherwood, 148 U. S. 21, 28, 30, 13 
Sup. Ct. 426, 37 L. Ed. 350; United States v. California & Oregon 
Land Co., 148 U. S. 31, 13 Sup. Ct. 458, 37 L. Ed. 354. In Moelle 
v. Sherwood, Justice Field, speaking for the court, said: 

"The doctrine expressed In many cases that the grantee In a quitclaim 
deed cannot be treated as a bona fide purchaser does not seem to rest upon 
any sound princlple." 

And again: 

"The cbaracter of a bona fide purchaser must dépend upon attending cir- 
cumstances or proof as to the transaction, and does not arise, as often, 
though, we think, Inadvertently, said, either from the form of the convey- 
ance or the présence or the absence of any aecompanylng warranty. 'Wheth- 
er the grantêe is to be treated as taking a mère spéculative chance in prop- 
erty, or a clear title, must dépend on the cbaracter of the title of the 
grantor when he made the conveyance; and the opportunities afforded the 
grantee of ascertaining this fact and the diligence with which he bas pros- 
ecuted them will, besides the payment of a reasonable considération, déter- 
mine the bona fide nature of the transaction on his part." 

[4] It is true that the spécifie proposition upon which we rest our 
décision was not in terms presented by answer, but we think that the 
défense as presented, in connection with the objection to granting 
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leave to file a bill of review, is sufficient to properly présent it to this 
court. In reaching this conclusion, we hâve not overlooked the fact 
that leave to file the bill was granted by the Circuit Court. In our 
opinion, however, the granting of such leave, especially under the con- 
ditions we hâve before set out, was not so far an adjudication of the 
equities of the cause as to precludle their review. An order allowing 
the filing of a bill of review is not appealable, while an order denying 
permission is final and appealable. Maxfield v. Freeman, 39 Mich. 64 ; 
Scriven v. Hursh, 39 Mich. 98. Unless, therefore, this défense may 
be considered upon final hearing, the décision of the Circuit Court 
granting the leave to file could never be reviewed. But, this consid- 
ération apart, we think the party against whom a bill of review is filed 
is not foreclosed from a défense of this nature by the mère granting 
of leave, especially where, as in this case, both this court and the Cir- 
cuit Court hâve apparently refrained from adjudicating anything ex- 
cept the leave to file. See Massie's Heirs v. Graham's Adm'rs, 3 Mc- 
Lean, 41, 48, Fedl. Cas. No. 9,263. 

For the reasons above stated, the decree of the Circuit Court, dis- 
missing the bill of review, must be affîrmed. 

• SEVERENS, Circuit Judge (dissjenting). For the reasons stated 
in the following opinion, I am unable to agrée with the majority of the 
court or with the reasoning on which their conclusion is based. In- 
asmuch as the statement of facts contained in the opinion of the other 
judges is not, as I think, sufiîciently full to disclose the whole case 
and omits to mention several important facts material to the proper 
disposition of it, I am constrained to state the case in my own way. 

This is an appeal from a decree of the Circuit Court dismissing a 
bill of review which was allowed to be filed there by the consent of 
this court given upon a pétition filed hère August 6, 1907. The de- 
cree which was complained of was made by this court on an appeal, 
July 13, 1900, affirming the decree of the Circuit Court. The rea- 
sons which induced this court to affirm the decree of the court below 
are stated in the opinion by Judge Lurton reported in 103 Fed. 532, 43 
C. C. A. 296. The object of the original bill was to obtain an injunc- 
tion to restrain trespassers on certain described lands alleged by the 
complainant to be in Tennessee and to belong to him, and to obtain a 
decree quieting the complainant's title to said lands. The compl.in- 
ant claimed title under a grant from the state of Tennessee. The an- 
swer of the défendants averred that the lands were not in Tennessee, 
but were in North Carolina, and claimed title in themselves under 
grants from the latter Btate, The lands lie along the boundary line 
between the two states, and the question was which of the two lines 
claimed by the respective parties to be the boundary was the true 
boundary line, for the lands in controversy lie between those lines. 
This was the sole question in controversy. The regularity of the dér- 
ivation of the titles was not disputed on either side. The following 
excerpt from the statement of facts prefacing the opinion of the court 
will explain the history of the respective grants, the steps which had 
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been taken by the public authorities of the two states to ascertain and 
settle the boundary line and the character of the lands in controversy : 

"The terrltory now comprising the state of Tennessee was eeded by the 
State of North Carollna in 1789 [2 Ired. & B. Rev. St. p. 171] to the United 
States. The Session Act describes the eastern boundary line as follows: 
'Beglnnlng on the extrême height of the Stone Mountain, at the place where 
the Virginia line Intersects it, running thenee along the extrême height of 
the said mountain to the place where the Wautauga river breaks through 
it ; thenee a direct course to the top of the Yellow Mountain, where Bright's 
road crosses the same; thenee along the ridge of said mountain, between 
the waters of Doe river and the waters of Bock creek, to the place where 
the road crosses the Iron Mountain; from thenee along the extrême height 
of said mountain to where Nolichucky river runs through the same; thenee 
to the top of the Bald Mountain; thenee along the extrême height of the 
said mountain to the Pahited Rock, on French Broad river; thenee along 
the highest ridge of the said mountain to the place where it is called the 
"Great Iron" or "Smoky" Mountain; thenee along the extrême height of 
the said mountain to the place where it is called "Unicoy" or "Unaka" Moun- 
tain, between the Indian towns Cowee and Old Ohota; thenee along the 
main ridge of the said mountain to the southern boundary of this state.' 
The Une hère to be aseertgin is included within the call beglnnlng 'thenee 
along the extrême height of the said mountain to the place where it is 
called Unicoy or Unaka Mountain.' The mountain whose extrême height 
is to be foUowed until Unaka Mountain Is reached is the 'Great Iron or 
Smoky Mountain.' The necessity for a definlte location and marking of 
the Une became évident to both states, and in 1821, under acts passed by 
each state, a joint commission was appolnted for the purpose of settllng, 
running, and re-marklng the boundary line. The Tennessee commissioners 
were appolnted under an act which provlded that the commissioners should 
'settle, run and remark the boundary line between this state and the state 
of North Carollna, agreeably to the true intent and meanlng of the said 
act of the General Assembly of the State of North Carollna, entitled: "An 
act for the purpose of ceding to the United States of America certain west- 
ern lands therein described.'" Acts Tenn. 1820, c. 22 [2 Scott's Laws, p. 
635]. The North Carolina act, provlding for the running of the line, was 
substantially Identical wlth the Tennessee statute above set out. 2 Ired. 
& B. Rev. St. N. C. p. 94. The joint commissioners did run and re-mark the 
line, and each state passed an act ratlfying, conflrmlng, and adopting the 
line as run and reported by the commissioners. Acts Tenn. 1821, p. 45, c. 
3.5 ; 2 Ired. & B. Rev. St. N. 0. p. 96." 

It will be sufficient for the présent purpose to st,ate that the line run 
by the commissioners as claimed by the plaintiff in the original suit 
would be a line starting from a known point where the disputed lines 
separate northeast of the land in controversy and extending south- 
wardly and somewhat westwardly over what is known as Hangover 
Rock to another known point where the disputed lines converge. If 
this were the true line, thèse lands lie in Tennessee. The line which 
the défendants in the original suit claimed was the one run by the 
commissioners starts from or near the same point as the other, but 
diverging therefrom extends more to the right, as one looks to the 
Southwest, and passes over the Fodder Stack range of heights to the 
converging point. This line lies west of thèse lands and would locate 
them in North Carolina. The évidence in the original case showed 
that there were signs and marks along each line, the character of which 
is stated in Judge Lurton's opinion on the original case. On the Fod- 
der Stack ridge line there were 41 trees marked like those on the gên- 
erai and undisputed line established by the commissioners. This court 
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thougtit the prdbafeîlity was that thèse tree? werè thus marked by the 
commissioners, bût concluded that this line was only temporarily run, 
and was af terwards abandoned, and the Hangover Rock line sub- 
stituted. We nèed not go into the various reasons which led the court 
to conclude that the Hangover Rock line was the true boundary line. 
The necessary resuit was that. the land in question passed by the Ten- 
nessee grant, and that, therefore, the complainant was the true owner; 
and the court decreed accordingly. Counsel for the défendant remind 
the court with great earnestness of the importance to the public of 
the stability pf judgments. But it is of even higher interest to the 
public that the citizen shall not be despoiled by a wrong judgment. 
It is for the prévention of sùch unjust conséquences that the law gives 
to the courts the powerof correction by a bill of review. It is an 
ancient principle of equîty that, if a man shall lose his property to 
his adversary by the decree of the court, he still retains the right to 
regain it, if, by subséquent discovery of hitherto unknown proof bear- 
ing directly on the issue, he is able to convince the court that its de- 
cree was clearly wrong. This right is one to -which the right acquired 
by the decree is subordinate, and neithpr the opppsite party nor any 
one claiming under him can successfully deny that. right, so long as 
the true owner has done no act either of commission or omission, 
whereby he should bç ëstopped from claiming it. 

When the former suit was pending nothing of the work of the com- 
missioners was to be found in the archives of either state, although 
diligent search was made. The state house of North Carolina at 
Raleigh was burned in 1831, and its archives nearly ail destroyed. But 
what had become of the report of thé commissioners which came to 
the state of Tennessee no one could explain. The court had only scant 
means for locating the line, and was in doubt about the conclusion to 
be drawn from what it had, but based its judgment upon the prob- 
abilities as they seemed to be. But about the beginning of the year 
1904 and after the three years which a statute of Tennessee prescriljes 
as a limitation for bills of review had elapsed, the report of the com- 
missioners and the map which accompanied it belonging to the state 
of Tennessee were discovered in a barrel of rubbish in the basement 
of the Capitol of the state at Nashville, which the state authorities had 
ordered to be cleaned out. ' The rumor of this discovery spread abroad 
and came to an agent of the défendants residing in North Carolina. 
The grants of thèse lattds by the state of North Carolina were made 
upon sales made during the years 1853, '54, '55, ând '56. That by the 
state of Tennessee was made in 1892, and probably w'as at a time sub- 
séquent to the time of the disappearance of the commissioners' report 
and map. I say "probably," because it is hardly to be credited that 
the officiai who had charge of the making of the grant would hâve al- 
Idwed it if he had knowledge of the action of the commissioners. But 
it is possible that the making of this grant was the resuit of the seem- 
ingly loose practice of the land department of that state which is stated 
thus by Judge Caruthers in State v. Crutchfield, 3 Head (Tenn.) 113, 
at page 115: 

"The state does not warrant the tltle to the land which she grants. She 
opens her offices, and permits individuals to enter, at thelr own rlsk, any 
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lands they . ctoose, and she Issues her grants. They must bewaré of the 
titles they get" 

The lands were wild, rough, and uncultivated, and almost unsettled, 
and were valuable mainly for their ore mines and timber. 

The State of Tennessee at one time caused a survey and sectioniz- 
ing to be made of lands in this loçality. Of this survey Judge Clark 
in his opinion in the original case said: 

"That the state has through the Ocoee District commissloners established 
Its Une on Slick Eoek creek, and has sectionized ail the territory supposed 
to belong to the state." 

This survey and sectionizing took place in 1836, and Slick Rock 
creek is on the Une running over the Fodder Stack range. Aside 
from the making of the grants, neither state had made any distinct 
claim of territorial dominion. Taxes hâve been assessed upon them 
by the state of North Carolina, and they hâve been paid by the ap- 
pelants or their predecessors in title. And recently the appellees hâve 
paid taxes to the state of Tennessee. The complainant in the original 
suit alleged that he was in possession, but this statement was not sup- 
ported by the évidence. Judge Clark, in the opinion on which he based 
his decree, said: 

"After careful considération of this case, I reach the conclusion that I 
am not warranted upon the 'faots in dlffiering from the cominlssioner in the 
View which he takes of the case. It Is a very close one on the facts, and 
the equlty of the case Is rather with the défendants ta vlew of the fact that 
they obtained their grants earlier, and hâve been paylng taxes upon the 
property while the plaiEtlffi's grant was only recently obtained." 

The report and map of the commissioners above mentioned were 
put in évidence in the court below in this proceeding, and are now be- 
fore us. The authenticity of them is not disputed. The map shows 
the line run by the commissioners in distinct color, and it shows the 
Une as it was contended to be by the défendants in the original case, 
and is the line running over the JFodder Stack ridge, and is on the line 
of the 41 marked trees above mentioned. The inévitable conclusion 
is that the original decree was erroneous. The appellees contend vig- 
orously that thèse documents are not conclusive, and still insist that 
the true line runs over by Hangover Rock. But it is, as I think, a 
hopeless contest, and my conviction that the map shows the true line 
is in no wise shaken. What is the resuit of this conclusion if it is 
correct? It must be that thèse lands lie in North Carolina, that the 
appellees had no title, and that the appellants are the lawful owners 
of them. 

Counsel for appellants urge that, where it is found that the lands 
are not within the territorial limits of Tennessee, the jurisdiction of 
the Circuit Court fails, and that the order should be that the bill be 
dismissed on that ground. This objection was presented to the Su- 
prême Court in boundary cases at an early day, and was overruled, 
the court being of opinion that, if upon the allégations of the bill the 
land is within the territorial jurisdiction of the court, that is enough, 
and that its authority will not be divested by its final conclusion that 
the land is located in an adjoining state. Fowler v. Miller, 3 Dali. 
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411, 1 L. Ed. 658; New York v. Connecticut, 4 Dali. 1, 1 1. Ed. 715; 
Handly v. Anthony, S Wheat. 374, 5 L. Ed. 113; Rhode Island v. 
Massachusetts, 12 Pet. 657, 726, 727, 9 L. Ed. 1233; Howard v. 
Ingersoll, 13 How. 381, 14 L. Ed. 189. 

On the merits the conclusion above stated is fatal to the claim of 
the appellees. The bald, but perfectly true, state of the case is this : 
The real owners of the property hâve defended it against a claimant 
having in truth no interest in it by ail the lawful means available to 
them, but by the adverse décision of the court the owners hâve lost 
it. The court bas been the instrumentality by which this grievous mis- 
carriage had been accomplished. It does, indeed, sometimes happen 
that by error or accident such injustice is done and is irrémédiable; 
but it certainly ought not to happen by the conscious act or omission 
of the court while it yet has the power and opportunity to prevent 
the mischief. 

The only question in the case at the original hearing was that of 
the location of the boundary line between the states. The new-evi- 
dénce seems to be conclusive of that question. It is diiïïcult to con- 
ceive of a case more suitable for the remedy now invoked. 

But the appellees, apprehending that perhaps the court would corne 
to the foregoing conclusion in respect to the boundary line upon the 
new facts, interpose a great variety of objections to the relief prayed, 
among them thèse: First, it is urged that thèse complainants are 
not persons aggrieved by the original decree; and, further, as they 
contend, the parties in whose behalf the bill of review is filed are as- 
signées, in whose favor the court will not review the decree. Thèse 
contentions are directed to the ultimate question, namely, whether they 
hâve any interest affected by the decree which entitles them to the 
relief which they seek. The first of thèse, that thèse complainants 
were not aggrieved, does not merit prolonged discussion, certainly 
not, if this bill is to be treated as a bill by the original défendants as 
I think it should. The second, concerning the rights on such a bill, 
is more serious, and is the principle ground as I understand on which 
the court is to affirm the décision of the court below. The gênerai 
rule is stated by the Lord Chief Baron Gilbert in his book on the 
Chancery Practice entitled Forum Romanum at page 186, which is 
this: 

"None but parties and prlvies, such, as helrs, executors, or admlnistrators, 
ean hâve this bill of review, since nobody else can be aggrieved by such 
decree because it can only be revlved upon such prlvies." 

Mr. Justice Story in his work on Equity Pleadings, note to section 
409, in quoting this language uses the word "by" instead of "upon" 
in the last line. But I suppose this is an error, as the original pub- 
lication has it "upon." This rule has been stated and followed in 
many judicial opinions, and is no doubt the foundation of the practice 
of the court. Some qualifications to its generality, however, bave 
been made where the spécial circumstances require it, which is an in- 
cident to ail gênerai rules. And Mr* Justice Story in the note above 
mentioned says: "This language is very broad, and requires qual- 
ification." And he proceeds to state several of such. 
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The majority of the court treat this bill of review as one brought 
by assignées, and not as one brought by the parties to the original 
decree to enforce their own rights. While it is true that the pétition 
filed in this court for permission to make application to the Circuit 
Court for leave to file it was presented by the "assignées," as we will 
call them, the bill which was allowed by the Circuit Court to be filed 
is the bill of the original défendants themselves as complainants, and 
they pray in their bill that they may be allowed to file it. The case 
stated is the case of those parties. The relief prayed is in their own 
behalf, and the bill is signed by their solicitors. No statement of any 
facts in behalf of any other persons than themselves is made — nor, 
indeed, is there any référence to the rights or interests of any other 
person. They thus became parties to the suit, and subject to the 
jurisdiction of the court, and would be bound by the decree which 
the court should render. The discrétion of the Circuit Court as to 
whether leave to file should be granted was invoked and exercised and 
at no time was its permission to file the bill recalled. Nor does the 
fact that the other parties assisted in the promotion of the suit con- 
situte an objection. They had an interest which they might subsei've 
without censure. 

It would seem from the rule approved by the Suprême Court upon 
the authority of the Lord Chief Baron Gilbert's book that the orig- 
inal parties and their privies by représentation who were bound by 
the decree are the only ones properly joined in the suit. Thompson 
V. Maxwell, 95 U. S. 397, 24 L. Ed. 481 ; Gies v. Green, 42 Mich. 
107, 3 N. W. 283. Nevertheless, a purchaser subséquent to the de- 
cree was allowed to intervene as défendant. 

But, passing by this objection for the présent, I proceed to inquire 
whether the parties complainants are so affected by the original de- 
cree that they are entitled to maintain a bill of review. The original 
défendants are aggrieved because the decree eut them out of the in- 
terest they had in the lands subject to the deed in trust to Archer and 
McGarry, and so affected the value of the title conveyed in trust as 
to materially depreciate the price that could be obtained for it, and 
the extent to which their debt would be paid. This deed in trust was 
made pendente lite. The deed of the trustées was ofïered in évidence 
by the défendant, and is therefore évidence of any disserving state- 
ments made in it. 1 Wharton's Evidence, § 619. Turning to the 
deed itself, it appears to hâve been given to carry into efrect certain 
trust agreements entered into before the making of the final decree. 
It was of thèse and other lands to secure a large indebtedness, a very 
considérable portion of which was due to Archer, one of the trustées. 
It contained a power of sale, the power being coupled with an in- 
terest, and was irrévocable. The goorl faith of the transaction is not 
questioned. It was therefore perfectly valid in law and in equity. 
Hartley v. Russell, 2 Simons & Stuart, 244; Hartins^ton v. Long, 2 
Myl. & K. 590. To be sure, the grantees would be bound by the de- 
cree' if one should be finally entered asjainst the grantors. This be- 
cause of the rule which the court applies for the maintenance of ex- 
isting conditions and consequently of its jurisdiction to make an ef- 



318 194 ffnjimÉAil KmoÉV^u 

fefetiVë iéCrte. The fâct that thé gipatit was made pendente lite has 
n6 dthér conséquence. lii earliër times the courts looked with dis- 
faVof; ttpOn a purchase pendérite litéj not only becausé of its dis- 
turbance' 6£ the status qtiO; but also because it afforded an oppor- 
tunity_ for maintenance âiid champerty. To avoid the first o£ thèse 
objections, the rule that the purchaser should be bound by the judg- 
méiit wâs àpplied. With respect to the subject of maintenance and 
champerty, the objection has lost much of its force, and is now only 
sustàinëd ùfion a plainicase. It is not sustained where the purchaser 
has an intérest in the subject of the litigation, but only when he cornes 
in as a Volûnteer, to assist the party from whom he buys. 6 Cyc. 
865, whère the subject is ftilly treated and numerous authorities are 
cited in support of the rule just stated. After the transfer by the 
défendants, they, to the extent of the intérest transferred, continued 
as représentatives of the transférée as was said by Chief Justice Waite 
in StoUt V. Xye, 103 U. S. 66, 26 L. Ed. 428, and repeated by Mr. 
Justice Brewer in Hollins v. ]3rierfield Coal & Iron Co., 150 U. S. 
371,_386, 14 Sup. Ct. 122, 37 L. Ed. 1113. Archer and the other 
creditors sOught to obtain this security for their debt, and, if we look 
to ultimate justice, it would be more just that the debt of the real 
owner should be paid to his creditors, rather than that the f und should 
go to a stranger to that ownership. If the purchasers from the trus- 
tées would hâve no other means of protection, it would seem that 
they should hâve such a right as the trustées had. It was necessary 
that there should be purchasers, else the power of the trustées could 
not be exécuted. The title would not be marketable, and would re- 
main stagnant in their hands. But we need not pursue this subject. 
It is eilough that the original défendants are in due form before the 
court, and were injured by the decre^. And it is of no concern 
whatever to the défendant in this bill what use the complainants make 
of the fruits of the decree, as, for instance, whether they shall thereby 
make good their own conveyance to their grantee. Counsel for de- 
fendants rnaintain in efïect that, notwithstanding the original decree 
had the effect to pass thé title from the défendants to the cOmplain- 
ant, no One was aggrieved thereby. 

I hâve been induced to discuss thèse questions touching the in- 
terests of parties deriving such interests from one of the parties to 
the original suit, but who were not themselves parties because the case 
has been presented and argued as if such questions were open on 
a bill of review. It is only by such an assumption that the prés- 
ence of the Smoky Mountain, etc., Company can be recognized; for 
its rights are only such as it has derived since the decree sought to 
be reviewed. Thùs on both sides proofs hâve been introduced as if 
new issues could be raised and decided in this proceeding, a prop- 
osition which • I doubt. There are some précédents cited by counsel 
wherein, as is claimed, such a. broad jurisdiction has been exercised 
on a bill of review. But it seems manifest that this practice destroys 
the proper limitatibns of such a proceeding and confbunds it with the 
proceedings of an ordinary suit in equity; and it is inconsistent with 
the equity practice of the fédéral courts. It is a singular circumstance 
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that in this case the défense is made by a party who, under the rule 
referred to, could not properly be made a party to the proceeding 
at ail. But proceeding, further, another objection is that: 

"A bill of revlew will not affect the title of a bona flde purchaser (of 
the property in controversy) from the successful party after a final decree 
and without notice that a bill of revlew is to be flled." 

New, whatever application such a rule may hâve to a bill filed to 
review a decree for error apparent on the face of it, it can hâve none 
to a case where the bill is filed on account of newly discovered évi- 
dence of which the plaintiff in most :ases would hâve no knowledge 
and no definite hope of discovery. J^oreover, how is he to give no- 
tice of an intention to file such a bill? And to whom must the no- 
tice be given? How is he to know who is an intending purchaser? 
In this connection it may be worth while to remark that the original 
complainant lost no time in disposing of the lands to another after 
the decree of this court was entered. Only a few days elapsed after 
the decree before he had sold it, and it was conveyed before the 
time had elapsed for moving for a rehearing or applying for a cer- 
tiorari. If in such circumstances a man may eut off the true owner 
by forthwith conveying away the property, then, as said by the Court 
of Appeals of Kentucky, a bill of review is of little value. Clark's 
Heirs v.Farrow, 10 B. Mon. 446, 451, 52 Am. Dec. 552. This point 
is made in the interest of the Smoky Mountain, etc., Company, which 
claims to be a bona fide purchaser. Admitting it to hâve that char- 
acter, for the sake of argument, it would not suffice to defeat the 
claim of the complainants ; for it never acquired the title to the 
property, and it is only in such case that a bona fide purchaser can 
hâve protection. 1 Story's Eq. Jur. § 64. The grant of the state of 
Tennessee conveyed no title, légal or équitable, and the grantor of 
the Smoky Mountain, etc., Company, had no title to sell and nothing 
passed by the deed. Non dat qui non habet is a maxim of the law, 
as well as sound logic. An apparent title is not always enough; 
as, for instance, when the name of the true owner has been forged, 
or the grantor was .under a disability, or when, for any reason, the 
deed conveyed no title. The défendants in the former suit, who are 
complainants hère, derived the true title from the state of North 
Carolina. It was of a fee simple absolute, the highest and best title 
known to the law. The owner of property cannot be deprived of 
it without some fraud or fault on his part by a bona fide purchase 
of it by another from some other party than the owner. In 2 Pom- 
eroy's Eq. Jur. § 735, the author says: 

"A subséquent holder, even for a valuahle considération and without no- 
tice, has certainly no higher right than a prior holder equally innocent and 
with an equally meritorious ownership. American courts seem sometimes 
to hâve acted upon exactly the opposite notion, and to hâve assumed that 
a subséquent title was necessarily the better one. When the original légal 
owner has done or omitted something by which It was made possible that 
his property should corne into the hands of a bona flde holder by an ap- 
parently valid title, it may be just to regard hlm as estopped from assert- 
Ing his ownership, and thus to protect the subséquent purchaser. But when 
the prior légal owner is whoUy innocent, has done and omitted nothing, it 



320 194 FEDERAL REPORTER 

certalnly transcends, even If it doea not vlolate, the principles of equity to 
sustaln the (daims o( a subséquent and even bona flde purchaser." 

And again, after an extended discussion of the subject, he says 
at the close of section 739 : 

"The foregoing description shows that It Is whoUy unwarranted by the 
settled principles of equity for a court to sustain and enforce the subsé- 
quent légal estate acquired by A. In any kind of property or thing in action 
merely because he Is a bona flde purchaser for a valuable considération 
without notice agalnst the prlor légal and equally innocent owner, B., or 
even to sustaln A.'s défense as a bona flde purchaser In a suit brought by B." 

It seems to me that this doctrine rests upon a fundamental prin- 
ciple, and is indigputable. It has been recognized and enforced by 
the fédéral courts in several cases. Vattier v. Hinde, 7 Pet. 252, 
8 L. Ed. 675; Boone v. Chiles,, 10 Pet. 212, 9 L. Ed. 388; Smith 
V. Orton, 131 U. S. Appendix Ixxviii, 18 h. Ed. 62; Texas Lumber 
Mfg. Co. V. Branch, 60 Fed. 201, 8 C. C. A. 562. Lindblom v. Rocks, 
146 Fed. 660,. 77 C. C. A. 86. Judge Gilbert, in this last case, puts 
the matter in a nutshell when he says : 

"The doctrine of bona flde purchaser without notice does not apply where 
the purchaser buys no title at ail. His good faith cannot create title." 

In the case of Texas Lumber Mfg. Co. v. Branch, supra, the deed 
to the bona fide purchaser for a valuable considération stated that 
the grantors were the heirs of the deceased owner, and the purchaser 
supposed that to be so. But it turned out that another was the law- 
ful heir, and the property was decreed to him. See, also, Latham v. 
Barney (C. C.) 14 Fed. 433, 446. The doctrine concerning bona fide 
purchaser has been built up and has always rested upon the assump- 
tion that the purchaser paying value, has acquired a title, in the en- 
joyment of which a court of equity wiU protect him. At one time 
the court of chancery pressed the rule so far as to permit the pur- 
chaser to get hold of the title by seizing the évidence of it by any 
means in his power, even by trespass if he could. This excess was 
subsequently disallowed. But the requirement that the purchaser 
must hâve a title in order to enable him to call for the protection 
of the court has always continued to be regarded as an essential con- 
dition ; and, indeed, upon sound reason, it must be so. 

The cases of Rector v. Fitzgerald, 59 Fed. 808, 8 C. C. A. 277, and 
Ohio R. Co. v. Fisher, 115 Fed. 929, 53 C. C. A. 411, which are 
relied on by the défendants, décide nothing opposed to this. In the 
first of thèse cases it appears from Judge Thayer's statement that 
the bona fide purchaser had acquired the légal title. And the réf- 
érences which Judge Thayer makes indicate that Rector had been 
seeking to defeat the title which the défendant who was the grantor 
of the bona fide purchaser, had acquired, and to obtain a déclaration 
that he was himself entitled to it. The case finally turned on the 
question of the lâches of the plaintifï in filing his bill. The other 
case, that of Ohio River R. Co. v. Fisher, was not one of a bill 
of review, but it involved facts and proceedings occurring after an 
original decree and the filing of a bill of review. The railway com- 
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pany had become a purchaser for value through a sale and convey- 
ance by the trustées under a will. The trustées held the légal title 
and the railway company had acquired it by their deed. 'Judge Si- 
monton referred to the case o£ Bank v. Ritchie, 8 Pet. 146, 8 L,. Ed. 
890, where Chief Justice Marshall distinguished such .a case from 
one where the title had not been acquired by the purchaser, at least 
that was the interprétation of it by the learned judge. The same 
observations apply to the case of Perkins v. Pfalzgraff, reported in 
60 W. Va. 121, 53 S. E. 913. 

The notion that, because at the time thèse lands were purchased 
of the complainant in the original suit he had obtained a judgment 
in bis favor which precluded the défendant from asserting title to 
the lands, he might ever afterwards rely upon the estoppel by which 
the défendant was then bound, is unsound. On the contrary, the true 
rule is that, when the ground on which the estoppel of the judgment 
rests is removed and the truth is let in, the estoppel collapses and the 
structure built upon it falls to the ground; whereupon there must 
be restitution of that which by the previous error of the court the 
party has been unjustly deprived of. 2 Foster's Fédéral Practice (4th 
Ed.) 1132; Mitford's Ch. PI. 107, 89. Cases where judicial sales 
made in pursuance of decrees, and before the reversai of such de- 
crees hâve been protected in the hands of purchasers at such sales, 
rest upon the security which must be afforded to the purchaser in 
relying upon the action of the court. It is necessary that the pur- 
chaser should hâve such confidence or sales could not be made for 
the proper value. Moreover, the priée inures to the benefit of the 
true owner. What would be thought of such a case, if the court 
in addition to divesting the owner of his title should also deprive him 
of the proceeds? The rule itself results from a balance of inconven- 
iences, the one which the owner suffers from a forced sale of his 
property and the other in depriving the purchaser of the necessary 
safeguard which the gênerai interest of the public requires. Such 
cases bave no application to an ordinary sale made after the court lets 
go its hold, and leaves the property to thé ordinary incidents of busi- 
ness transactions. The distinction is stated bv Gilfillan, C. J., in Lord 
V. Hawkins, 39 Minn. 73, 38 N. W. 689, as follows : 

"The second question in this case Is, Does a purchaser In good faith 
from a successful party in a judgment detennining the title to real estate 
come within the rule which proteets a bona flde purchaser under a judicial 
sale ; that is, a sale made pursuant to a judgment or to enforce s, judg- 
ment, from the elïect of a subséquent reversai or vacation of the judgment? 
The reason for the rule is obvious, and suggests the answer to the question. 
It is founded upon considérations of public policy, which require that prop- 
erty shall not be sacrificed at sales that the law makes, that at such sales 
purchasers shall be encouraged to bid a fair prlce. And this eannot be 
effected if the title they acquire is subject to be defeated in conséquence 
of errors or irregularities in the judgment under or pursuant to which the 
sale Is made. This is no such case. Hère was no sale nor anything équiva- 
lent to a sale. The judgment did not assume to pass any title. It passed 
on only the previously existing title llke an action in trespass or ejectment. 
The appellent purchased from the party and took only the title that he 
had." 

194 F.— 21 
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In 24 Cyc. 6, ît îs said: 

"Â sale is not a Judldal sale, properly speaking, iinless It îs made under 
an order of the court, and subject to confirmation of the court [dting a 
number of cases]." 

This distiriction is highly important in the présent case. 

Another ground taken in défense, but not alluded to by the other 
judgeS, is that the bill of review is barred by a statute of limitations 
of the State oî Tennessee which is as foUows : 

"No blU of review shall be brought, or a motion made therefor, except 
wltbin tbree years from the tlme of pronounclng the decree; saving to In- 
fants, marrled women, persons of nnsound mind, imprlsoned or beyond the 
Umlts Of the United States, a right to a blll of review wlthin three years 
after sucli disability has been removed." Sfaannon's Code, § 4848. 

I should suppose that this stàtute was intended to apply only to 
bills of review for errors appearing of record ; for, if it be applicable 
to bills filed because of newly discovered évidence, the resuit would 
be that parties who hâve no knowledge of such évidence would be 
eut off at the end of three years, and many cases might arise where 
the new évidence might not hâve been discovered before the pe- 
riod of this limitation should elapse, and yet be of such a character 
as to show that great injustice had been donc. It has always been 
a favorite doctrine in courts of equity that the time for limiting re- 
course to those courts should begin when the cause of action is dis- 
covered, and some of the states hâve enacted statutes extending this 
rule to ail cases whether at law or equity. But I am of opinion that, 
if it be conceded that this statute was meant to include ail bills of re- 
view, it is not a law which binds the courts of the United States. 
It was enacted for the régulation of the procédure in the courts of 
the State. The Législature of the state had not the power to regu- 
late the procédure of the courts of equity of the United States. Nor, 
indeed, has it the power by its own authority to regulate the procé- 
dure in any actions in the fédéral courts. Congress has power to 
adopt such législation, and'has donc so in respect to actions at law. 
But the act expressly excludes suits in equity and in admiralty from 
the rules prescribed by state législation for actions at law. Nor can 
a state prescribe a law which restricts the équitable jurisdiction of 
the fédéral courts. It may indirectly extend the jurisdiction of those 
courts by supplying new conditions wherein the fédéral courts, with- 
out departing from their own fundamental principles, may exercise 
équitable jurisdiction. The conséquence of applying the statute of 
Tennessee to cases such as this would defeat the exercise of jurisdic- 
tion by the equity court of the United States in ail cases of bills of 
review filed after three years from the original decree, although the 
courts of equity hâve hitherto and through a long period of time 
taken jurisdiction and decreed relief in many cases where a much 
longer period had elapsed. And this further resuit would happen, 
that the power of the court existing in other states would be restricted 
in the state of Tennessee to a part only of its familiar jurisdiction. 
As we said in Kentucky Goal & Timber Co. v. Kentucky Union Co. 
(C. C. A.) 18; Fed. 948: 
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"State statutes of limitation are prescrlbed for the trlbunals of the state. 
They are not ex proprio vigore of any force lu the courts of the United 
States. They may be, and in many Instances hâve been, adopted by acts 
of Congress as laws of the United States. ïhere is no gênerai statute of 
limitations In the laws of the United States relatlng to suits in equity. But, 
speaklng now of the equity courts of the United States, there bas been, for 
the sake of conformity, a disposition to aceept the statutory régulations of 
the States prescrlblng the tlme within whlch suits may be brought. And 
this practlce bas rlpened into a rule whlch wlli be enforced whenever by 
observing It the court Is not required to abrogate Its own prlnciples, in 
whlch case It wlli protect Its own jurisdiction. Alsop v. Rlker, 1.55 U. S. 
448, 460 [15 Sup. Ct. 1(52, 39 L. Ed. 218]; Patterson v. Hewltt, 195 U. S. 
309 [25 Sup. Ct. 35, 49 L. Ed. 214]. Instances are found where those courts 
bave enforced the doctrine of lâches in favor of défendants where the 
lapse of tlme bas been shorter than that prescribed by state laws, but where 
the peculiar circumstances gave rlse to an equity whlch the court was bound 
to protect. By the same token it would allow a longer period for bringlng 
suit than that prescribed, when by fraud or concealment of the cause of 
action had not been dlscovered, or would not by reasonable diligence bave 
been dlscovered." 

This brings us to the last défense which the défendants niake, which 
I think it material to notice. This is, that the complainants hâve 
been guilty of lâches in taking measures to obtain ieave to file the 
bill. There is no statute of the United States which limits the time 
for filing a bill of review. The gênerai rule is that the party should 
move within a reasonable time after discovering the new évidence. 
It is a question of lâches. In many cases it bas been tested by the 
analogy of statutes fixing the time for taking an appeal from the 
original decree. But this has never been regarded as an absolute rule 
in applying the doctrine of lâches. But, by whatever rule the matter 
is to be tested, I think there was in this case no such delay as should 
bar the remedy. The complainants were nonresidents. They had 
an agent in Cherokee county, N. C, who had charge of lands they 
held in that state, and apparently of those in Tennessee. He testified 
that he first heard a rumor that the map had been found in February, 
1906; that he at once set about verifying it; that in March of that 
year he obtained a copy of the map ; that he tried to find out whether 
the field notes of the commissioners could be found at Nashville; 
that he made trips to Raleigh, N. C, and made thorough search of 
the state archives there, for the map, the report and the field notes 
of the North Carolina commissioners, which he hoped to find there, 
but failed to find them ; that, when he had secured ail that he could 
find, the matter was placed in the hands of local attorneys The dé- 
tails of his search are stated more at length in bis testimony. It ap- 
pears that subsequently counsel at Cincinnati was employed to assist. 
The pétition for Ieave to file the bill of review was filed by the coun- 
sel at Cincinnati, August 6, 1907. It does not appear that any change 
of conditions occurred meantime. 

Référence is also made in the opinion of the majority of the court 
to the character of the appeal, and it is suggested that it is the ap- 
peal of the "assignées." But I think, when construed by the whole 
record, it may properly be regarded as the appeal of the original par- 
ties. The privilège of prosecuting the suit in the court below would 
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seem to carry with ît the right to appeal if there should bè occasion. 
As elsewhere said, the bill presented only a controversy to which the 
original défendants were parties plaintifï, and it is plain that that was 
the controversy intendt^ to be removed to the appellate court. Evi- 
dently the parties hâve so understood it. There has been no motion 
to discuss the appeal, and it has been argued and submitted without 
any controversy on that point. This court has, instead of dismissing 
the appeal as it should hâve done if it was deemed fatally defective, 
entertained it, considered the case on its merits and now afhrms the 
decree. 

Restoration of the premises is, as I hâve said, an incident to the 
remedy. The remedy of the grantee of the baseless title in such a 
case vv^ould seem to be an action against his grantor to recover the 
considération paid. 

The proper order would be to reverse the decree of the Circuit 
Court, and to direct that the original decree be reversed, and the 
original bill dismissed, and for a restoration of the possession of the 
premises. 



VEIilE MOTOR CAR CO. v. KOPMEIER MOTOR CAR CO. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1912.) 

No. 1,7G5. 

1. CONTBACTS (§ 10*) — REQUISITES AND VALIDITY — MUTUALITT OF OBLIGA- 

TION. 

By a wrltten contract, plaintlff, an automobile manufacturlng company, 
purported to grant to défendant for tlie term of a year the exclusive 
right to sell its machines withln certain territory, and agreed that its 
machines should be Involced to défendant at stated priées. The contract 
required défendant to deposit $1,000, to order at least 50 machines during 
the year, and sell under a'guaranty for a year and to malutain a repair 
shop and keep at least one machine in stock for exhibition. Plaintiff did 
not obligate Itself to sell to défendant any machines and reserved the 
right to return the deposit and cancel the contract at any time. tteld, 
that whether the contract be regarded as one of sale or agency, so long 
as it remained executory it was void for want of mutuality and not en- 
forceable against défendant. 

[Ed. Note. — Por other cases, see Contracts, Cent. Dig. §§ 21-40; Dec. 
Dig. § 10.* 

Mutuality in contract, see note tb American Cotton Oil Co. v. Kirk, 
15 0. C. A. 543.] 

2. CONTEACTS (§ 63*) RECITAL Or CONSIDERATION. 

A récital in a contract that each party has paid to tlie other $1 im- 
ports 110 considération. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. § 2G8; Dec. Dig. 
§ 63.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Action at law^ by the Velie Motor Car Company asfainst the Kon- 
meier Motor Car Company. Judgment for défendant, and plaintifï 
brings error. Affirmed. 

•For other cases see same toplc & | numbee In Dec. & Am. Digs. 1007 to date, & Rep'r Indexe» 
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Following is the opinion of the Circuit Court, by Quarles, District 
Judge : 

Thls is an c^tim at law to recover damar j for alleged breach of an exec- 
utory contraet sntered Into between the parties in the words and figures fol- 
lowing: [Given liereinafter, in statement of facts by Kohlsaat, Circuit Judge.] 

A gênerai demurrer has been interposed to the reply, which may be done 
under the Wlsconsln statute. 

It is eonceded in argument that thls demurrer reaehes back to the earlier 
pleadlngs and in efCect challenges the complalat, whose légal suffleiency is 
the question now raised for décision. 

The contention of the plaintlfC in that thls Is a légal contraet for the sale 
by the plalntlfiC to the défendant of 50 automobiles at a stipulated pricé ; that 
the plalntifC was ready and willing ta deliver sueh machines, but that the de- 
fendant repudiated the contraet and subjected itself to liability to respond in 
damages for the breach. On the other hand, the défendant contends that thls 
is an executory contraet whose considération is mutual promises and beneflits 
and Is In reality a contraet of agencj' ; that the plaintifC having reserved to 
itself by the terms of the contraet the right to cancel the contraet at its pleas- 
ure, a corresponding right arose in behalf of défendant ; that this right to 
cancel the contraet, arbitrarily conferred npon the plaintifC, destroys the mu- 
tuality, whether the contraet be one of sale or agency ; that until there has 
been some performance under the contraet it was mère nudum pactum and 
would not sustain the présent action. 

It becomes our flrst duty, therefore, to eonstrue the written contraet. One 
may search in vain within the four corners of thls agreement for any apt 
Word of purchase or sale. The clause eoverlng the supposed sale of the 50 
machines appears to be in the following language: "In considération of the 
above it is under stood and agreed that the Velle automobiles shall be invoieed 
to the party of the second part at the following net priées, f. o. b. Moline, Illi- 
nois. Velle Touring Car, 50 cars $1,440.00 net f. o. b. Illinois" — and that de- 
fendant should order for shipment ai least 50 before October 31, 1910. Stand- 
ing alone the above provisions fall far short of a stipulation to sell 50 Velie 
machines to the défendant. The language employed is not apt for snch pur- 
pose. PlalntifC nowhere agrées to sell or invoice a single machine. It is quite 
as consistent with the other theory that the défendant was to act as exclu- 
sive sales agent of the plaintiffi, and that its commission would be measured 
by the différence between the invoice prlce and the priée to be obtained from 
cnstomers. But when the other provisions of the written contraet are read, 
as they must be, In connection with the provisions above quoted, the conclusion 
becomes Irrésistible that this is in essence an agency contraet. 

(a) Défendant agrées to handle Velie automobiles under the fojlowlng con- 
ditions: What right had plaintifC to impose any conditions as to the 50 ma- 
chines on the theory that they had been sold outright to the défendant? Thèse 
limitations and restrictions are ineonsistent with the dominion conferred by 
an actual sale. "The second party agrées to sell thèse cars to their customers 
under a guaranty for one year, and to keep such automobiles as sold by them 
in good repalr and satisfy their customers." 

In Metropolitan National Bank v. Benedlct, 74 Fed. 184, 20 G. G. A. 379, the 
court say: "The stipulations of the contraet are not appropriate to a con- 
traet of sale. If it was a sale, and the commission company acquired the ab- 
solute title, what eoncern was it of the Benedlct Company when they were 
sold? When one merchant sells goods to another, the seller never requires 
the buyer to enter into a covenant that be will sell the goods within a specifled 
period. ' Sueh a requirement is inconsistent with the dominion over property 
which absolute ownership confers." 

(b) The contraet imposes upon the second party the duty of maintaining 
a repalr shop at its own expense and to receive crédit for broken or defective 
parts. 

(c) The plaintiff reserves the right to send an expert to install any parts of 
such machines, the second party to pay far the time and expense of such ex-" 
pert 
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(d) TJie st;lpTilatlon blEdlng the second parfy to malntain certain coîors and 
equlpirien't, would seem entlrely Inconslsterit wlth the theoryithat the machines 
bad been sold to défendant. 

(e) The sphère of actlvity of the défendant Is Umited to a certain territory, 
and it may under no circumstances sell any automobiles outside of sald ter- 
ritory without the pecmission of the party of the flrst part 

(f) By this pontract the défendant is requlred to keep at least one Velle au- 
tomobile In stock for inspection and démonstration, and to order for shipment 
at least 50 cars before October 31, 1910. 

, (g) This agreement expires by limitation on the 31st of October, 1910, the 
party of the first part haying the right to retum deposlts and cancel thlg 
contract, and a letter written by them to the party of the second part shall 
hâve bëen suflacient notice. This contract is not transférable. 

By the famlllar canons of Construction, ail provisions of a contract must be 
reSorted to, so that eBect may bp given to ail of them if possible ; and sucb 
teoùstructlon, In order to arrive at the true meanlng of the parties, may bave 
recourse to the situation and circumstances attendlng the parties at the time 
the contract was made. D. 8. v. Peck, 102 U. S. 64, 26 L. Ed. 46. 

A careful analysis of thia entire instrument, giving welght to each provi- 
sion thereof, leaves Uttle doubt that the central thought in the mlnds of the 
parties was that défendant was to handle the Velie car manufactured by plaln- 
tlfC. Three-fourths of the terms and stipulations of the contract are devbted 
to this point. The term "handle" involves a sultable garage and equlpment 
to keep a Velle car contlnuâlly on hand for démonstration, to look after re- 
palrs and satisfy customers, and to sell the cars to customers at such priées 
as to reimburse itself for outlays and secure satisfactory profit. 

This case Is virtually ruled by Willcox et al. v.' Ewlng, 141 U. S. 627, 12 
Sup. et. 94, 35 L. Ed. 882, on both branches of the argument hère presented. 
While the facts are not' preelsely the game^ the reasoning of-the court seems 
to cover the contentions hère. The courts haVe often been called upon to con- 
strue contracts of this nature, many of which hâve been cited by defendant's 
counsel. 

No useful purpose would be subserved by a review of thèse cases in détail. 
Bach case dépends on Its own facts, and each dlfCers in some particular from 
the case at bar; but the reasoning of ail of them seems to sustainithe view 
we hâve outllned. 

In re Galt, 120 Fed. 67, 56 0. C. A. 470, in an elaborate opinion by Judge 
Jenkins, such a contract Is construed and the distinction pointed out between 
a del credere commission and an outrlght sale. Williams Mower & Reaper Co. 
V. Eaynor, 38 Wis. 127; Briggs v. Foster, 137 Fed. 773, 70 C. C. A. 849; John 
Deere Plow Co. v.'McDavid, 137 Fed. 802, 807, 70 C. C. A. 422; Metropolitan 
Bank v. Benedlct, supra. 

In Thomas Manufacturing Company v. Knapp, 101 MInn. 432, 436, 112 N. 
W. 989, the court points out that the right of revocation is entlrely ineonsls- 
tent wlth the sale of specifled goods. See, also, U. S. Rubber Co. v. Butler 
Bros. (C. C-) 132 Fed. 398. 

Considérable stress bas been laid In the argument on the provisions of the 
contract that thèse machines should be invoiced to the défendant at certain 
fixed priées, as indicating a sale of a flxed number of machines at stipulated 
priées. It will be observed, however, that the term "Involce" is not conclu- 
«ive, and may be as properly used in a contract of bailment. 

In Dows V. First National Exchange Bank, 91 U. S. 618, 630, 23 L. Ed. 214, 
the court say: "An involce' is not a bill of sale, nor Is It évidence of a sale. 
It is a mère détail ed statement of the nature, quality, and cost or price of tho 
thlngs Invoiced, and this is as appropria te to a bailment as it Is to a sala, 
• * ♦ Hence, standing alone, it is never regarded as évidence of title." 
It is elementary that if this is an agency contract it may be terminated by 
either party (subject to certain conditions not hère présent). Moore v. Se- 
curity Co., 168 Fed. 496, 498, 93 C. C. A. 652. 

There is anotber difficulty with the plaintiff's position. This is purely an 
executory contract. There appears to be no valid considération except mutual 
promises and beneflts. The alleged' payment of each party to the other of one 
dollar would not supply tbls lack of considération, because, for aught that ap- 
pears, the parties may bave used the same dollar. Certainly such an exebange 



VELIE MOTOR CAR CO. V. KOPMHIER MOTOK CAR GO. 327 

would ereate nelther beneflt nor burden «pon either. It is well understood 
that, to avail as a good considération to such a contract, the promise musé 
be absolute and certain. 

In an instructive opinion by Dodge, J., In Hopkins v. Racine Co., 137 Wis. 
586, 119 N. W. 301, such a contract Is held to be a mère offer or option, whlch 
bas no bindlng force unless and until the other party bas accepted and thus 
become bound. 

Under the clause In this contract providing for a revocation by the plaintiff 
and the légal conséquences that flow therefrom, the considération cannot be 
predicated on mutual promises and benefits. Therefore another essential 
élément of a bindlng contract appears to be wanting. 

Whether the contract be one of sale or bailment, whlle It remalns execu- 
tory there must be mutuality. This familiar doctrine is well set forth in the 
case of Atlee v. Bartbolomew, 69 Wis. 43, 33 N. W. 110, 5 Am. St Rep. 103, 
and in Lowber v. Connit, 36 Wis. 183, where the court summarizes the law as 
follows: "The rule is well established that in order to blnd défendant tbe 
plaintiff must also be bound by llke conditions in the contract." The plaintiffl 
bas expressly reserved the rlght to cancel the contract, then défendant had a 
corresponding privilège to renounce the agreement, and no action lies on that 
account. 

Having arrived at thèse conclusions, whlch are fatal to plalntlff's contention, 
It Is qulte unnecessary to conslder the other point raised by the défendant 
that the plaintiff was a foreign corporation doing business in the state of 
Wisconsin without having complied with section 1770b of the Wisconsin Stat- 
utes 1898. 

For thèse reasons the demurrer must be sustained. 

Plaintiff in errer, hereinafter termed plaintiff, filed its verified com- 
plaint at law to recover damag'es for breach of the following contract, 
made an exhibit to said complaint, viz. : 

"This agreement, made and entered Into this 23d day of September, 1909, 
by and between the Velie Motor Car Company, of Chicago, in the state of Illi- 
nois, party of the flrst rirt, and Kopmeier Motor Car Company, of Milwaukee, 
In the state of Wisconsm, party of the second part. 

Witnesseth: That the parties hereto, in considération of the mutual bene- 
fits to be derlved from the faithful performance of this agreement, and of 
$1.00 each to the other paid, the recelpt of which is hereby acknowledged, do 
hereby covenant and agrée to and with each other as follows: 

The party of tbe flrst agrées and does hereby extend to the party of the sec- 
ond part, the exclusive rlght of sale during the continuance of this contract 
for the Velie Une of automobiles in the following terrltory: 

Manitowoc, Calumet, Winnebago, Waushara, Sheboygan, Fond du liac, 
Green Lake, Marquette, Ozaukee, Washington, Dodge, Columbia, Milwaukee, 
Waukesha, JefCerson, Dane, Racine, Kenosha, Walworth, Rock and Green 
Counties in Wisconsin, Includlng Appleton, Wis. 

In considération of the above, it is understood and agreed that the Velîe 
automobiles sball be invoiced to the party of the second part at the following 
net priées, f. o. b. Moline, Illinois. 

Velie Touring Car 50 cars 

Velie Tourabout $1,440 net 

Velie Toy Tonneau f. o. b. Moline. 

Velie Runabout for three paissengeis 

Velie Runabout for four passengers 1 , 

Velie Roadster for three passeiigers 

Velie Roadster for four passengers 

Extras Velie Touring Car Top Extra 

Velie Roadster Top Extra 

Glass Front Extra 

Conditions. 

Party of the second part agrées to handle Velie automobiles under the fol- 
lowing conditions: 

Second party agrées to sell thèse cars to thelr customers under a guaranty 
for one year. Second party agrées to pay ail transportation charges to and 
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from faetory, and to keep such automobiles as sold by them In good repair, 
and satlsfy their customers. 

It Is distlnctly understood that second party shall maintaln a repair shop 
for the purpose of dolng thls work, and that the expense of installing any 
parts Is to be borne by them ; the party agreeing to furnlsh said parts such 
as are broken, or prove defective, and to give the party of the second part 
crédit for thèse broken, or defective parts when they are returned to the fae- 
tory. 

In any case where It is necessary for the party of the flrst part to send a 
man to install any parts, party of the second part agrées to pay for the me- 
chanlc's time, and extire expenses. 

In regard to colors, and equlpment, second party agrées that such colors 
and equlpment as are standard on Velle automobiles are acceptable to them. 
and for any spécial colors, or equlpment, there shall be an extra charge. 

Party of the second part agrées to sell automobiles strictly within the 
confines of the territory mentloned In this agreement, and under no clrcum- 
stances to sell any automobiles outside of said territory without the permis- 
sion of the party of the flrst part, and party of the second part agrées to 
anticipate automobile shipments at least thirty or forty days from the time 
they expect delivery, and to stick to standard color spécifications wherever 
possible, and it is understood that if the party of the second part expect 
prompt dellveries, they must hâve thelr spécifications in ahead of time. 

Terms. 

Party of the second part agrées to make a deposlt of one thousand dollars 
with contract, $50 on eaeh machine contracted for, and to honor sight draft, 
blU of ladlng for balance due vsrhen shlpment is made. Twenty dollars there- 
of to be credited on each car as ordered. 

Party of the second part agrées to keep at least one Velle automobile in 
stock for exhibition and demonstratlng during the llfe of this agreement, 
and to order for shlpment at least 50 before October 31, 1910. 

The party of the flrst part guarantees Velîe automobiles free from defect 
in material and workmanship, and will replace détective parts for a period 
of one year from date of sale; they being the judges as to whether the 
break is caused by defects, or abuse. 

Party of the flrst part does not guarantee tires, batteries, coils, magnéto, 
lamps, or plugs as we use only standard makes guaranteed by the manufac- 
turers of same. 

This agreement expires by limitation the 31st day of October, 1910, the 
party of the flrst part having the right to return deposlts and cancel thls 
contract, and a letter written by them to the party of the second part shall 
hâve been sufficient notice. This contract is not transférable. 

In wltness whereof said parties hereunto set thelr hands and seals the 
day and year flrst above mentloned. 

Velle Motor Car Company, 
By H. 6. Moore, Secretary. 

Party of the First Part 
Kopmeier Motor Car Company, 
By W. J. Kopmeier, Secy. Treas., 

Party of the Second Part. 
Approved at Chicago, Illinois, this day of , 19 ." 

The complaint was afterwards duly amended. In this complaint, 
it is alleged that plaintilï, upon the exécution of the contract, granted 
and extended to défendant the exclusive right of sale in the territory 
specified in the contract, and refrained from making any sales there- 
in, and held itself ready and willing to deliver to défendant in error, 
hereinafter termed défendant, said automobiles as ordered. It is 
further therein alleged that défendant lias neglected and failed to 
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purchase said automobiles or any of them; that on or about Feb- 
ruary 21, 1910, défendant, without just cause or excuse, repudiated 
the contract and ail of it, and so notified plaintiff, and refused to pur- 
chase said automobiles or any of them ; that after receiving such no- 
tice, plaintiff advised défendant of its readiness to perform the con- 
tract, and demanded that défendant carry out its part of same. Dam- 
ages are laid at the sum of $9,000. 

To this complaint défendant made duly verified answer, setting up 
the payment by it of $1,000 according to the terms of the contract, ad- 
mitting its répudiation of the agreement, also admitting its receipt of 
notice from plaintiff requiring it to perform, and denying ail matters 
not specifically admitted, qualified, or denied. Défendant further, by 
way of counterclaim, set up its deposit of $1,000, as required by the 
contract, asking that a return of the same with intefest be adjudged, 
and that the complaint be dismissed. By way of reply, plaintiff ad- 
mits undter oath the receipt of the $1,000, dénies the power of défend- 
ant to cancel the agreement, claims the right to appiy the $1,000 on 
damages growing out of defendant's breach of contract, and renews 
its demand for $9,000 damages. Défendant thereupon files a gênerai 
demurrer, a proceeding permissible under the Wisconsin statute, and 
which was held to reach back to the complaint. This was sustained 
by the court and leave was given to amend. Afterwards, said cause 
coming on to be tried by the court, a jury having been waived, and 
complainant having failed to amend its complaint within the time 
specified, and proof being produced as to the counterclaim, the court 
made its finding of fact and conclusion of law, and on December 21, 
1910, proceeded to adjudge that the complaint be dismissed, and that 
judgment go against plaintiff for said deposit, together with interest 
at 6 per cent, per annum from February 21, 1910, being the sum of 
$1,050, together with costs taxed at $10, and that exécution issue 
therefor. Thereupon the cause was brought to this court on writ of 
error. 

The errors assigned are that the court erred : (1) In sustaining the 
demurrer and entering judgment thereon; (2) in sustaining the ob- 
jection of défendant to the réception of évidence under the reply ; (3) 
in rendering judgment against plaintiff for the deposit and interest 
and costs ; and (4). in dismissing the complaint. 

Jackson B. Kemper, for plaintiff in error. 
Henry V. Kane, for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
Plaintiff contends that the contract is, in law, an agreement for the 
sale by plaintiff to défendant of 50 automobiles at an agreed price 
which plaintiff was willing to perform, and that by repudiating the 
contract défendant subjected itsèlf to liability to respond as for a 
breach. 

Défendant, on the other hand, contends that the contract is an ex- 
ecutory agency contract, the considération for which rests in mutual 
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promises ; that by reason of the option reserved by plaintiff to termi- 
nate it at its pleasure, défendant \yas entitled to a like option; "and 
that," in the language of the trial judge : 

"Thls right to cancel the contraet arbitrarily conferréd upon the plaintiff 
destroys the mntuality, whether the contraet be one of sale or agency; that 
untll there has been some performance under the contraet, it was nudum 
pactum and would not sustain the présent action." 

In support of its contention that the contraet was one of sale, plain- 
tiff cites the following excerpts from said contraet, viz. : 

"In considération of the above, it Is understood and agreed that the Velie 
automobiles shall be invoiced to the party of the second part at the follow- 
ing net priées^ f. o. b. Moline, Illinois" (givlng same). 

"Party of the second part agrées to keep at least one Velie automobile in 
stock for exhibition and demonstrating durlng the life of this agreement, and 
to order for shipment at least 50 before October 31, 1910." 

Also: 

"The party of the flrst part agrées and does hereby extend to the party 
of the second part, the exclusive right of sale durlng the continuance of this 
Contraet for the Velie Une of autompbijes in the following territory:" (Some 
21 counties in the stàte of Wisconsin.) 

Plaintiff further con tends that défendant held and enjoyed such 
exclusive right of sale in said territory from the time the contraet 
went into eflfect, i. e., the fall of 1909, and that défendant thus having 
received the considération agreed to be given to, it, the contraet was 
in part executed, and therèfore not wholly executory. 

For défendant the following clauses, in substance, of said contraet 
are.cited, in support of the claim that the contraet was executory and 
one of agency. The contraet imposes upbn défendant certain condi- 
tions in the handling of Velie automobiles, in substance as follows, 
viz.: To sell under a one-yeâr gùaranty, to pay transportation charg- 
es to and from factory ; to keep cars sold by them in good repair and 
satisfy their eustomers ; and to maintain a repair shop ; and also 
confers on plaintiff the right to retum the $1,000 and cancel the con- 
trafCt, giving notice by writing a letter to that effect to défendant. 

[1] From the foregoing, it will be seen that plaintiff diid not ob- 
lîgate itself to sell and deliver to défendant any automobiles. It vir- 
tually reserved the right to do nothing at ail. Défendant had the 
right to sell to its eustomers, but was entirely at the mercy of plaintiff 
when it came to filling the order. Whatever automobiles plaintiff 
might choose to supply to défendant were to be invoiced at a stip- 
ulated priée. None in fact were ever ordered by défendant. 

In Dows V. First National Exchange Bank, 91 U. S. 618, 23 L. 
Ed. 214, it is said, "An invoice is not a bill of sale nor is it évidence 
of sale." Unless the défendant received a considération for its under- 
takings by being given the exclusive right to sell within the given 
territory, the contraet lacks mutuality. But it will be seen that such 
right, if any, was made subject to plaintiff's right to arbitrarily, and 
without àssigning any cause, cancel the contraet. Défendant might 
Well décline to go to the expense and trouble of advertising and de- 
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veloping the territory name3, when its rights might at any time be 
terminated. 

Whatever construction should be given to the contract, whether it 
be one of sale or of agency, while it remains executory there must be 
mutuality. Attel v. Bartholomew, 69 Wis. 43, 33 N. W. 110, 5 Am. 
St. Rep. 103; Lowber v. Connit, 36 Wis. 183. 

Can it be said that any exclusive right to sell in the territory named 
passed to défendant under the facts as hère presented? In American 
Agricultural Chemical Company v. Kennedy (1904) 103 Va. 171, 48 
S. E. 868, the court, dealing with this question, says : 

"In this case the plalntlff made a proposition to sell, whlch the défendants 
accepted, but the plalntlff's offer left it optional with It whether or not It 
would sell. It dld not bind Itself to sell. The défendants made no continu- 
ing oflfer to purchase. Their engagment was to purchase upon the terms 
and conditions stated in the plalntiiï's proposition to sell. As that proposition 
did not bind the plalntifC to sell, there was no considération for the défend- 
ants' promise to purchase, and, as we hâve seen, neither party was bound at 
that tlme. The plaintifC„ after that time, never dld any act or made any 
promise whlch bound it to complète the contract. There never was a time 
whin the défendant had the right to tender the priée and demand the fer- 
tllizer. In the absence of such obligation on the part of the plaintiflf and of 
such right on the part of the défendants, there never was a binding engage- 
ment between the parties whlch a court of law would enforce." 

[2] It is a fundamental rule of law thatcontracts, in order to be 
binding, must be mutual. 9 Cyc. 327, and cases cited. The phrase of 
the contract which reads, "and of $1.00 each to the other paid," etc., 
imports no considération. As said by the trial judge, it may well 
mean the exchange of the same dollar. Taking into considération the 
whole contract, we are of the opinion that by reason of want of mu- 
tuality the contract is, under the circumstances, unenforceable. 

There was no error in the judgment of the Circuit Court, and it is 
therefore affirmed. 



GIBSON et al. v. MANETTO CO. 

(Circuit Court of Appeals, Fif th Circuit March 5, 1912.) 

No. 2,219. 

ShIPPING (§ 54*) CONSTEUCTIOR OF CHAETEE — DEMISE OV VESSEL. 

A time charter of a small schooner, "tncluding three men," to be usée* 
by the charterer in a business stated, for a monthly hire, held to constitute 
a démise of the vessel, which rendered the charterer liable for her loss 
through its own négligence, or that of the master or crew. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 219-221; Dec. 
Dig. § 54.*] 

Appeal from the District Court of the United States for the South 
ern District of Florida. 

Suit in admiralty by William H. Gibson and another, as owners of 
the schooner Emma Eliza, against the Manetto Company. Decree for 
respondent, and libelants appeal. Reversed. 

*For other cases see same toplc & § nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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September 18, 1909, William H. Glbson and Joseph H. Glbson, appellants, 
hired to the Manetto Company, appellee, the Emma Ellza, a small 21 or 22 
ton schooner. The contract of hiring was reduced to wrltlng as follows: 

"Key West, Fia., Sept. 18th, '09. 

"Messrs. Glbson & Bro., Key West, Fia. — Gentlemen: We will pay you for 
the usé of your schooner Emma Eliza, Including three men, for use in hauling 
bark lumber supplies, etc., between Shark River and Key West, the sum of 
$175.00 per month. You are to keep the boat in repairs. Payment made 
monthly. The Manetto Co., by A. B. Sanders. 

"Accepted: Gibson & Bro." 

On September 27, 1909, the said schooner flUed wlth water and sank and 
became a total loss. Thereupon the Gibsons, appellants, who had not been 
paid for the vessel, nor for her use, filed a libel against the Manetto Company, 
praylng judgment for the value of the vessel, $2,500, and $175 for her charter 
for one month. In the llbel It was alleged that the loss of sald schooner was 
due solely to the improper manner in which a certain boiler was stowed by 
the agents or employés of the Manetto Company. 

The respondent flled answer, specially pleadlng that the contract of hiring 
was in writing and as aboyé set forth, and admitting the loss of the schooner,, 
but denied ail négligence and responsibllity for the same, and, furthér an- 
swerlng, said that, at the time it hired or chartered the said schooner Emma 
Eliza, the said H. E. Bullard was the master of said schooner and placed In 
command thereof by the libelants; that he, the sald H. E. Bullard, was the 
registered master, as appears by the records of the custom house at Key West, 
and was such registered master contlnuously up to the time of the loss there- 
of, and whose authority as such master was always recognlzed by this re- 
spondent. 

On the hearlng the libelants proved as follows: Before the Emma Eliza 
was chartered to the Manetto Company, Sanders, the agent of the eompany, 
looked at her with the object of hiring her to take a boiler and bed plate to 
Shark River; but he and the Gibsons came to the conclusion that she was too 
smaU for that purpose. On September 27, 1909, there was, under orders of 
the Manetto Company, loaded on the deck of said schooner at Shark River, 
thIs same boiler and bed plate to be transported to Key West. On the voyage 
the boiler roUed from the bed and went over the slde of the schooner, where 
it hung by chains, which had bqen used to secure it to the bed. Af ter inefïec- 
tual attempts to release it, the vessel flUed with water and sank, and became 
a total loss. The respondent proved that Bullard, one of the men furnished 
by the libelants wlth the schooner, acted and was reeognized as master. 

On the hearlng the District Judge found that under the contract there was 
no démise of the schooner, and that the libelants' agents were responslble for 
the bad stowing of the boiler. If there was bad stowing, and that the proxi- 
mate cause of the loss pf the schooner was the négligence of the master of 
the vessel in faillng to note and prevent the sllpping and roUing of bis cargo, 
and he further found: "It also appears satisfactorUy to the court that it was 
at the request and désire of the master that the vessel put to sea at night, 
so as to be in Key West early the next day. The court is satisfled that, had 
the trip been made-in the daytime, and the master watchful and careful about 
the movlng of the chocks and shores, and retained the cargo where it was 
priginally placed, there would hâve been no trouble, and therefore the proxi- 
inate cause of the loss was the négligence of the master. The court fails to 
find the respondent or its agents In any way liable for the loss of the vessel, 
and the libel must be dismissed ; each party paylng its own costs." 

On the dismissal of the libel, the libelants below sued out this appeal. 

Jefferson B. Browne, for appellants. 
G. Bowne Patterson, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and MAXEY, 
District Judge. 
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FARDEE, Circuit Judge (after stating the facts as above). Tak- 
ing the written contract between the parties — and we do not find ife 
materially varied by action of the parties thereunder — we are of opin- 
ion that there was such a démise of the schooner Emma Eliza as put 
the respondent company in complète control of the same and rendered 
it responsible for damages resulting to the schooner through its nég- 
ligence. The gênerai rule is that, where the owner parts with the 
possession, command, and navigation of the ship, the hirer becomes 
the owner during the tèrm of the contract, and may appoint a master, 
and ship the mariners. 

In United States v. Shea, 152 U. S. 178, 14 Sup. Ct. 519, 38 L. 
Ed. 403, a suit was brought to recover damages under a contract for 
hiring which provided, among other things, as follows: 

"Article 1. That the said Daniel Shea shall provide and furnish to the 
party of the first part, whenever called upon during the fiscal year ending 
June 30, 1887, such vessels of the description hereinafter glveu as may be 
required to take the place of the vessels now perforniing service for the Û. S. 
army hetween Nevp York City and Goveriior's Island, Kew York, Governor's 
Island and Sandy Hook, and New York Harbor generally, respectively, the 
steamers Atlantic, Ordnance, and Chester A. Arthur. That the vessels fur- 
nished as aforesaid must each hâve an engineer and fireman, and conform to 
the following conditions, viz.: The steamer to take the place of the Chester 
A. Arthur must be of about the size and the character of the Chester A. 
Arthur, and the steamers to take the places of the Atlantic and Ordnance, 
respectively, must hâve the capacity for freight and passengers and be of the 
size and character of the steamer James Bovi^en. That ail the vessels fur- 
nished must be staunch. In flrst-class order in every respect, well equipped, 
and conform fully to the requlrements of the law. It is fully agreed that the 
fuel required by said vessels so furnlshert, whlle in serrice under this agree- 
ment, shall be supplied by the government, and that thia contract shall com- 
mence on the Ist day of July, 1886. And it is further agreed that the party 
of the second part shall furnish, when required, the remalnder of the crew, 
consisting of a captain, a mate, two deck hands, and a fireman." 

In passing upon that case the court declared the law as follows : 

"This case turns upon the construction to be given to the contract of May 
28, 1886, taken in connection with the action of the parties thereunder. Was 
this a contract of hiring or for service? In Keed v. United States, 11 Wall. 
591, 600 [20 L. Ed. 220], it was said by Mr. Justice Clitford, speaking for the 
court: 'AfCreightment contracts are of two kinds, and they dlffer from each 
other very widely in their nature, as well as In their terms and légal effect. 
Charterers or freighters may become the owners for the voyage, without any 
sale or purchase of the ship, as in cases where they hlre the ship, and hâve 
by the terms of the contract, and assume in fact, the exclusive possession, 
command, and navigation of the vessel for the stlpulated voyage. But where 
the gênerai owner retains the possession, command. and navigation of the 
ship, and contracts for a specifled voyage, as, for example, to carry a cargo 
from one port to another, the arrangement in contemplation of law is a mère 
affreightment, sounding in contract, and not a démise of the vessel, and the 
charterer or freighter is not clothed vi-Ith the character or légal responsibllity 
of ownership. * * * Courts of Justice are not inclined to regard the con- 
tract as a démise of the ship, if the end in vlew can conveniently be accom- 
pllshed without the transfer of the vessel to the charterer; but where the 
vessel herself Is demlsed or let to hlre, and the gênerai owner parts with the 
possession, command, and navigation of the ship, the hirer becomes the owner 
during the term of the contract, and, if need be, he may appoint the master 
and ship the mariners, and he becomes responsible for their acts.' 

"And subsequently, in Leary v. United States, 14 Wall. 607, 610 [20 L. Ed. 
756], Mr. Justice Field thus discussed the question: 'If the charter party let 
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the entlre ressel to the Charterer, wJth a transfer to hlm of Its command and 
possession and subséquent control over Its navigation, he wlU generally be con- 
sldered as owner for the voyage or service stipulated. But, on the other hand, 
if the charter party let only the use of the vessel, thé owner of the same re- 
taining its command and possession and control over Its navigation, the char- 
terer is regarded as a mère contractor for a designated service, and the duties 
and respoQsibilities of the owner are not changed. In the flrst case the char^ 
ter party Is a contract for the lease of the vessel ; In the other, it is a con-< 
tract for a spécial service to be rendered by the owner of the vessel. * * * 
Ali the cases agrée that entlre command and possession of the vessel, and con- 
séquent control over its navigation, must be surrendered to the charterer be- 
fore he can be held as spécial owner for the voyage or other service men-j 
tioned. The rétention by the gênerai owner of such command, possession, and 
control is incompatible with the existence at the same time of such spécial 
ownership la the charterer.' " 

The court further said: 

"No technical . words are neçessary to créa te a démise. It is enough that 
the languaige used shows an Intent to transfer the possession, command, and 
control. * • * A démise may be for a day as well as for a year, and may 
be terminable at the will of the lessor, The pay, by the fourth article, was to 
be 'for each vessel employed.' Nbt only this, but the conduct of the parties 
in the executloil of the contract removes ail obscurity as to its scope and mean- 
ing. As the finfllngs show, the yesSel, the James Bowen, was furnished by 
petitioner, and was accepted and used by the défendants. Durlng the time of 
its Use it was undep the exclusive management and control of the défendants. 
The very conditipn resulted wbich is the purpose and ettect of a démise — the 
transfer of the exclusive possessioh, management, and control. The vessel 
wàs not, when Injured, returned to the petitioner, but, when the repalrs were 
flnished, 'resùmed work.' It is Inslsted by the défendants that there was no 
démise, because, as claimed, the! petitioner did not contract to furnish one 
vessel for any lêngth of time, and, could, if he wlshed, change vessels. It is 
doubtful whether that Is a correct interprétation of the instrument, and 
whether it was in the power of thé petitioner, after a vessel had been tendered 
àhd accepted by the government, to substitute another therefor. But, everi 
if it were so, the substituted vessel would pass into the exclusive possession 
of the government, the same as the vessel for which it was substituted. We 
think llttle signiflcance is to be atta'ched to the provisions in référence to fur- 
nlshing a erew or supplying fuel. They were matters of détail, affecting the 
priée to be paid, but throwing no paxtlcular light on the question of hiring 
or control." 

This décision seems to control this case, where it is undisputed the 
entire control of the schooner Emma Eliza was in the contract trans- 
ferred to the respondent. We so far agrée with the trial judge that 
the proximate cause of the loss of the Emma Eliza may hâve been 
the failure on the part of the crew of the schooner to watch the 
chocks, but in the management and sailing of the schooner the crew 
were the servants of the respondent. Whether the trip should hâve 
been madte in the daytime, whether the boiler ought to hâve been 
carried on board at ail, or whether the crew was négligent in watch- 
ing the chocks, the libelants were not responsible. The proof in the 
case is to the effect that the Emma Eliza was worth $2,500. Under 
the pleadings and évidence, the libelants should hâve had a decree for 
that amount. 

Thé decree of the District Court is reversed, and the cause is re- 
manded, with instructions to enter a decree in favor of libelants in 
the sum of $2,500 and for ail costs. 
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BtTRLBÏ et al. r. COMPAGNIE DE NAVIGATION FRANCAISl. 

(Circuit Court of Appeals, Nlnth Circuit February 5, 1912.) 

No. 2,027. 

1. InDEMNITT (§ 14») — JUDQMENT AGAINST INDEMNITES — CONCLUSIVENESS 

Against Indemnitob. 

Wliere a person is responslble over to another by opération of law or 
by express contract, and he is fully informed of the claim and that the 
action is pending and bas full opportunity to défend, the judgiuent, if 
obtained without fraud or collusion, will be concluslve against hlm wbetb- 
er he appeared or not ; but it does net preclude bim from setting up any 
défense, when sued for iudemnity, which be could not bave interposed in 
the former suit. 

[Ed. Note. — For other cases, see Indemnity, Cent. Dig. § 41; Dec. Dlg. 
§ 14.*] 

2. TowAGE (§ 19*) — Anchoeag-e of Tow in Illégal Place — Collision — ^Lia- 

BILITY OF TUG FOR INDEMNITT. 

A tug in charge of a barbor pilot employed to tow a Frencb barque which 
bad loaded at Tacoma to an ancborage, there being a dense fog, anchored 
ber in the channel wbere it was prohibited by ordinance witbout spécial 
permission from the barbor master, which was not obtained. When she 
had lain there for 24 hours, during which time the fog lifted but again 
settled dowii, another vessel leaving the port came into collision with ber 
and was injured. The barque was held in fault for being anchored in an 
improper place and held liable in half damages, which she pald. Held, 
that the owners of the tug were liable over to ber, it being the tug's duty, 
even if justified by reason of the fog in ancboring ber wbere it did, to 
remove ber when the weatber cleared. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. § 41 ; Dec. Dig. S 
19.*] 

Appeal from the District Court of the United States for the Western 
Division of the Western District of Washington. 

Suit in admiralty by the Compagnie de Navigation Française as 
owner of the French barque Amiral Cecille against Thomas S. Burley 
and Robert McCullough doing business as the Tacoma Tug & Barge 
Company. Decree for libelant (183 Fed. 166) and respondents appeal. 
Affirmed. 

On November 9, 1904, the French barque Amiral Cecille, owned by the ap- 
pellee herein, having taken on a cargo at Tacoma, Wasb., employed the ap- 
pellants to tow her to an ancborage in the barbor where she might lie until 
ready to clear from the port and be taken to sea by an ocean-going tug. 
About 3 o'clock of that day, the appellant Burley, who was a licensed pilot 
and manager of the appellant company, and who had handled 99 per cent, of 
ail the ships which had corne into the barbor of Tacoma for the preceding 
11 years, and was famillar with the ancborage ground and moorings in the 
barbor, came with a tug to take the barque to ancborage. The captain of 
the barque made no désignation of a place of ancborage. The appellant Bur- 
ley was famillar with the ordinance of the city of Tacoma, which provided 
that ships should not be anchored in the barbor inside of a Une drawn from 
the St. Paul & Tacoma Lumber Company'g wharf to the Tacoma Warebouse 
& Elevator Company's elevator, except upon the written permission of the 
barbor master. He admitted, however, that he had often vlolated the ordi- 
nance, with the apparent tacit consent of the harbor master. The officers of 
the Cecille knew nothlng of the ordinance. The appellant's tug made fast 
to the Cecille, swung her around, and towed ber down the channel. The 

•For other cases see same topic & S numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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weather had been very foggy, but when the tug went to the Cecille and eom- 
menced toiwlng her, the fog had Ufted. Before the anchorage was made, how- 
ever, a thick fog shut down agaln. The tug continued with her tow, guided 
by the sound of a plie driver near by, until they had gone, as was supposed, 
approxlmately 200 feet beyond the plie driver, when the appellant Burley 
dlrected that the anchor of the Cecille be let go, and, according to his testl- 
mony, he dlrected that her officers pay out not exceeding four shackles of 
Chain, the French measurement being in shaokles of 15 fathoms each. The 
shlp was anchored at about 4 o'elock p. m. As soon as the anchor was 
dropped, Burley left the barque, went on board the tug, returned to Tacoma, 
and went that eveniug to Port Townsend or Victoria to pilot an Incoming 
vessel. From 4 o'elock of that day the fog continued very thick until about 
noon the following day, when for an hour or two it Ufted, but about 2:30 p. 
m. of the lOth the fog closed down and remalned dense until 8 o'elock on the 
following morning. At about 7:45 p. m. on the lOth, the stern wheel steamer 
Multnomah, running between Olympia and Seattle, by way of Tacoma, hav- 
Ing left the dock at Tacoma bound for Seattle, pursuing what she believed 
to be her course, collided with the Cecille. The collision resulted in litigation, 
the resuit whereof was that both the Cecille and the Multnomah were held at 
fault, and as the Multnomah alone was damaged, the owners of the Cecille 
were required to pay one-half the damage, mounting to $4,063.13. The de- 
cree was rendered on January 10, 1906. The libel of the owners of the Multno- 
mah alleged that the barque was at fault In that she was anchored in the fair- 
way, and dlrectly in the path of vessels bound in and out of the harbor of Ta- 
coma, and at a point forbidden by the ordinance of the city of Tacoma to be 
used as anchorage for vessels, and in that she was allowed to remain there 
for a space of 24 hours. 

The court found that the pilot, in leaving the barque at the place where she 
was anchored, knowingly violated a reasonable régulation prescribed by law- 
ful authority, and said: "And for the conséquences of his act while in the 
service of the barque as local pilot, the barque is liable to respond in damages. 
* ♦ * There is no probability whatever that the accident would hâve hap- 
pened if the ordinance had not been violated by auchorlng the barque in that 
part of the harbor which I hâve referred to as the prohibited zone." On 
August 13, 1907, f he appellee, having paid the amount for which it was so 
adjudged liable to the owners of'thë Multnomah, brought this libel against 
the appellants to recover said amount with costs and Interest, on account of 
the négligent, careless, and wrongful act of the appellant Burley in anchoring 
the barque in the fairway in the path of vessels bound in or out of the harbor 
in violation of the ordinance of the city, also to recover demurrage for dé- 
tention until December 12, 1904, in the sum of $3,500, and expenses of liti- 
gation in the sum of $1,670. On the final hearlng the court allowed demur- 
rage in the sum of $3,422.39 for the 30 days' détention of the Cecille on ac- 
count of the collision, $4,339.90, the sum the appellee had paid in satisfaction 
of the decree against the Cecille, and $1,670.02, the cost of litigation and 
proctor's fées in that suit, aggregating $9,432.31, but left the question of in- 
terest to be determined upon the conclusion of further argument to be had 
thereon in the future. On May 8, 1911, in view of the fact that the long 
delay in bringlng the case to a conclusion was ehargeable equally to both par- 
ties, the court allowed interest at the rate of 3 per cent, per anuum from the 
date of the flllng of the libel, and decreed that the appellee should hâve and 
recover from the appellants $7,317.80, together with interest thereon from 
that date, and its costs and disbursements in the suit. 

James M. Ashton, for appellants. 

Hughes, McMicken, Dovell & Ramsey andl Otto B. Rupp, for ap- 
pellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellants had notice of the suit of the owners of the Multnomah 
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agaînst the Amiral Cecille, and the appellant Burley testified as a wit- 
ness therein. If the présent case were not complicated by the défense 
of the appellants that, when the Cecille was placed at anchor, those 
who were in charge of her paid eut more chain by 15 fathoms than 
was directed by the appellants, and that thereafter and before the col- 
lision she dragged her anchor, we are of the opinion that the former 
décision would be res judicata as to thé Hability of the appellants; 
for when a person is responsible to another, by opération of law or 
by express contract, and he is fully informed of the claim and that 
the action is pending, and has full opportunity to défend or partici- 
pate in the défense, the judgment, if obtained without fraud or col- 
lusion, will be conclusive against him, whether he has appeared or not. 
Washington Cas Co. v. District of Columbia, 161 U. S. 316, 16 Sup. 
Ct. 564, 40 L. Ed. 712 ; Oceanic Steam Nav. Co. v. Compagnia Trans- 
atlantica Espanola, 144 N. Y. 663, 39 N. E. 360; Robbips v. Chicago, 
4 Wall. 657, 18 L. Ed. 427; Lawrence v. Stearns (C. C.) 79 Fed. 878. 

But if the appellants had appearedi in the former suit, they could 
not properly hâve brought within the scope of the investigation the 
question whether the Cecille disobeyed their instructions as to the 
length of the anchor chain, or whether, after being moored, she drag- 
ged her anchor so as to swing into the fairway. Those questions 
would hâve been immaterial to the détermination of the Hability of 
the Cecille to the owners of the Multnomah. The judgment, there- 
fore, does not preclude the appellants from setting up any défense 
which they could not hâve interposed in that suit. 23 Cyc. 1270, 
1271 ; Bagley v. General Eire Extinguisher Co., 150 Fed. 284, 80 C. 
C. A. 172. 

[2] But the court below held upon the merits of the case, irre- 
spective of the effect of the prior adjudication, that the appellants 
were liable for the resulting damages for having placed and left the 
Cecille at the point where she was, and within the prohibited zone. 
We find from the évidence no ground to disturb that conclusion. Bur- 
ley, it is true, testified that he habitually disregarded the ordinance; 
but the évidence of the harbor master was that the ordinance was en- 
forced and that permission was granted to anchor within the 
prohibited zone only in cases of necessity. In his testimony given 
five years after the collision, he stated that if permission had been 
asked to anchor the Cecille where she was anchored, he would hâve 
granted it; but the fact remains that no permission was granted. 

Spencer, in his work on Marine Collisions, § 106, states the proposi- 
tion that where a vessel anchors in an unlawful position, it must suf- 
fer the conséquences attending a violation of the law. And in The 
Scioto, 2 Ware, 360, Fed. Cas. No. 12,508, Judge Ware held that 
a vessel ought not to be moored and lie in the channel or entrance to 
a port except in cases of necessity ; or, if anchored there from neces- 
sity, she ought not to remain there longer than the necessity continues. 
That if she does, and a collision takes place with a vessel entering the 
harbor, she will be considered in default. In The Pennsylvania, 19 
Wall, 125, 22 E. Ed. 148, the court said: 
194 F.— 22 
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"But whôn, Bts In thls case, a sblp at the time of a collision Is In actual vio- 
lation of a ptatutory rule intendecl tqi prevent collisions, it is no more than a 
reaspnàblé lirésumption that tfie fault, if not the sole cause, was at least a 
contrlbutory cause of the disaster. In such a case the btirden resta upon the 
ship of showing not merely that her fault mlght not hâve been one of the 
causes, or that It probably was not, but that It could not bave been. Such, 
a, rule Is necessary to enforce obédience to the mandate of the statute." 

Thé same was held in Richelieu Nav. Co. v. Boston Ins. Co., 136 
U. S. 408, 422, 10 Sup. Ct. 934, 34 L. Ed. 398, and Belden v. Chase, 
150 U. S. 674, 699, 14 Sup. Ct. 264, 2,7 h. Ed. 1218. 

It is contended that the appellants were compelled by necessity to 
anchor the barque where they did, the fog being dense, and further 
progress being dangerous; and the rule is invoked that where neces- 
sity requires a vessel to be anchored in an unlawful place or in an 
exposed situation, if it uses the utmost dihgence to avoid collision by 
making its situation known to passing vessels by every means at hand, 
it is not chargeable with fault, the exigencies of the case afifording 
justification for what would otherWise be a fault. But the évidence in 
the case falls short of showing that the barque was of necessity in 
the place where she was at the time of the collision. At noon on the 
lOth, the fog lifted, and the weight of the évidence is that there was 
ample opportunity to move the barque to a safe anchorage. Until 
safe anchorage was found, the duty of the tug was continuons. The 
Printer, 164 Fed. 314, 90 C. C. A. 246. We do not say that the tug 
was required to stand by the barque until the fog lifted, but cer- 
tainly it should be held that the tu^ ought to hâve been within call 
and within reach when the fog did hft, and an opportunity was given 
to complète the towage service. The barque was in a prohibited place, 
and in a place where she threatened danger to vessels pursuing their 
ordinary course through the fàirway. Conceding that the appellants 
were not at faùlt in anchor ing • her at the place where she was an- 
chored, we are of the opinion that the court below committed no er- 
ror in holding that they were in fault in not removing her theref rom 
on the followingf day. 

Counsel for the appellants contend that the fînding of the trial 
court, that the Weight of the évidence indicated that the barque did 
not change her location after anchoring and before the collision, is 
so clearly contrary to the testimdny that it should not be permitted to 
stand, and asserts that no witness so testified except the first mate of 
the Cecille when introducing thé log, and that the entire weight of 
the évidence is to the contrary. But we find ih the record that not 
only did the first mate so testify, and the log so indicate, but that the 
second mate testified that the barque did not drag its anchor at any 
time before the 15th, and that the third mate testified that the barque 
dragged the anchor but once, and that was, in the morning of the 15th. 
Also, that Capt. Coffin, the master of the steamer Flyer, which plied 
between Tacoma and Seattle, making four roundi trips each day, and 
who passed the Cecille very shortly after she was anchored on the 
9th, testified that her position did not change at ail on the 9th or the 
lOth. The évidence on which the appellants mainly rely is certain 
testimony as to the location where the ship was left. But we agrée 
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with the court below that tHe appellant Burley must hâve been mis- 
taken in determining, in the dense fog, the exact position of the Ce- 
cille at the time she dropped anchor, and that he erred when he es- 
timated her distance to be within 200 feet of the government buoy, for 
it is shown that the government buoy was moored in 22 fathoms of 
water, and the barque's log states that the barque anchored in 40 
fathoms. From the évidence as to the depth of the water in the har- 
bor, it is inferable that the barque, instead of being within 200 feet of 
the position of the government buoy, was approximately 500 feet 
further out. 

Nor do we find merit in the contention that the court, against the 
weight of the évidence, found that more anchor chain was paid out on 
the port anchor of the Cecille than Burley commanded. Her log 
States that 75 fathoms of chain were paid out. Burley testified that 
when the anchor was let go, more chain ran out than he wanted, and 
that after the chain was stopped, he went to the forecastle head and 
asked how many shackles were out, and that the answer was that 
there were from five to seven ; he was inclined to think it was seven: 
He testified that he told the officers in charge that he wanted only 60 
fathoms, or four shackles, of chain out, and that he told them to 
heave up two full shackles. Elsewhere he stated that the first mate 
told him that he had out seven shackles, and his concluding testimony 
on the subject was: 

"When I left It was the understandlng that when they got steam they were 
to heave up two full shackles." 

Now, if it were true, as Burley testified, that seven shackles had run 
out, and that he directed them to heave up two shackles, the resuit 
was that under his authority the barque had out five shackles, or 75 
fathoms, just what is shown by her log. On the appellant's own tes- 
timony, the court below was warranted in reaching the conclusion that 
with Burley's sanction the barque had out 75 fathoms of chain. 

The decree is affirmed. 



THE ELMER A. KBELEE, 

(Circuit Court of Appeals, Second Circuit. February 2, 1912.) 

No. 156. 

1. CoitisioN (§ 125*) — Suit foe Damages — Refeeence to Commissioner — 
Pboof or Damages. 

A preliminary survey of a vessel Injured in collision, by surveyors 
chosen by both parties, is not concluslve upon either as to the extent of 
the Injury, on a hearlng before a commlssioner appointed to aseertain 
the damages In a suit for the collision ; but it is his duty to take proof, 
although the survey may be received and considered as an admission by 
agents of the parties. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 266-279; Dec. 
Dig. § 125.*] 

•For otber cases ses same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 



340 194 FEDERAL EEPOHTEB 

2. Collision (§ 134*) — Suit fob Damages — Damages Recovebable. 

The fact that the owner of a vessel Injured In collision made temporary 
repairs, so that she could be used, does not limit hls recovery of dam- 
ages from the vessel in fault to the cost of such repairs. 

[Ed. Note.— For other cases, see Collision, Cent Dig. § 288; Dec. Dlg. 
§ 134.*] 

3. Collision (§ 125*) — Suit ïoe Damages — Evidence — Finding op Commis- 

BIONEE. 

A flnding by a eommissioner of the amount of damages recoverable in 
a suit for collision, conflrmed by the District Court, lield sustained by 
compétent évidence. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 266-279 ; Dec. 
Dig. § 125.*] 

Appeal from the District Court of the United States for the 
Southern District of New York. 

Suit in admiralty for collision by Charles E. McWilliams and 
Adolph Dexheimer, as owners of the barge Daisy, against the steam 
tug Èlmer A. Keeler; Elmer A. Keeler, claimant. Decree for libel- 
ants, and claimant appeals. Affirmed. 

James J. Macklin and De Lagnel Berier, for appellant. 
Herbert Green, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. [ 1 ] The only questions involved in this ap- 
peal relate to the amount of the damages and the proof relied on by 
the eommissioner in ascertaining the amount. The eommissioner says 
in his report: 

"After the collision referred to, a survey of the damages sustained by the 
barge Daisy was held. Such survey vcas produced and ofCered in évidence; 
it set forth In détail the estent of the damages caused by the collision ; it 
was made and signed by surveyors chosen by the llbelants and the under- 
writers of the claimant ; Its corrections is In no manner attacked ; It must, 
therefore, be accepted as showlng the extent of the damages caused to the 
barge by the collision." 

The claimant insists that this ruling was erroneous and that he 
was entitled to hâve the damages established by the testimony of wit- 
nesses produced and sworn and subject to cross-examination by him. 

After the survey the libelants asked for bids and received four, 
ranging from $400 to $460, the lowest bid, $400, being claimed by the 
libelants and allowed by the eommissioner. In other words, it is 
argued, that the eommissioner found the survey conclusive as to the 
extent of the damages and accepted the lowest bid as establishing 
the amount of the damages. 

Assuming the foregoing to be a correct statement of the commis- 
sioner's ruling, we are of the opinion that the survey was not con- 
clusive, in the absence of an admission as to its accuracy. It is the 
duty of the eommissioner in thèse cases to take proof to ascertain 
what the actual damage is. He is appointed for this purpose. 

If the survey and the bid were conclusive, there was no necessity 
for a eommissioner. They furnished ail the testimony needed and 
judgment could hâve been entered automatically. The question to 

•For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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be determined was what were the damages occasioned by the collision 
— what would it cost to place the Daisy in the condition she was in 
immediately prior to the collision. Upon this question the survey, 
the bid and the amount paid by the libelants, $45, for temporary re- 
pairs might properly be considered by the commissioner in reaching 
his conclusion, but they did not exempt the libelants from the duty 
of establishing their claim by common law proof. The ultimate fact 
to be ascertained was the actual damage, and this may hâve been 
$45 or $400 or any sum, between or outside of thèse two sums, which 
correctly represented the injury occasioned by the collision. 

No case had been cited where a preliminary survey has been held 
to be conclusive and it seems to us that there is no logical foundation 
for such a rule. The claimant is entitled to hâve common law proof 
of the libelant's damage unless such proof has been expressly waived 
by his admissions or he is estopped by his acts. We do not think 
that he is precluded from insisting that the damages which he must 
pay shall be proved in the ordinary way. 

The case of The William E. Ferguson, 108 Fed. 984, 48 C. C. A. 
173, is relied on, but from the meager report, does not seem to be 
an authority for the contention of the libelants. The opinion says : 

"The results of the survey, with recommendations, were set down in writlng, 
and the person who made it testifled to its accuraey." 

Three experts were called to prove what would be the fair and 
reasonable value of making the repairs, one of them having joined 
in making the original survey. They differed in their estimate, plac- 
ing the cost of repair at $465, $630 and $100 respectively. The opin- 
ion then proceeds: 

"The cortunissioner found the falr value of necessary repairs to be $524.15. 
AU the witnesses testifled before him, and there Is no reason shown for re- 
jecting his conclusion." 

In other words, the facts in the Ferguson Case were ail established 
by testimony of witnesses. 

We hâve considered the case thus far upon the theory that the 
appellant is correct in his contention that the commissioner decided 
the case upon the ground that the survey was conclusive upon the 
parties. Both parties seem to treat the case as though it were dis- 
posed of upon this ground, and that the fànding of the commissioner 
could not hâve been upheld upon any other theory. We hâve dwelt 
upon this aspect of the case because of the statement by counsel that 
there was a différence of opinion among the members of the admiralty 
bar and that it would simplify the practice if the question were set at 
rest. 

We are of the opinion, then, that the survey was not conclusive. 
It was, however, proper to be considered as an admission of the 
agent of the owner of the tug. It might be controverted and shown 
to be incorrect, but until this was done the bargeovi'ner had a right 
to rely upon it as the formai conclusion of two experienced surveyors 
selected by the parties to ascertain the extent of the injury. The 
claimant was at liberty to show, if he could, that the survey pro- 
ceeded upon an erroneous theory, or that injuries were included which 
were not attributable to the collision or that damages were fixed at 
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too high a sum. In short, the claimant was not precluded f rom 
proving any fact which tended to impeach the case made by the 
libelants. 

A careful examination of this record, however, convinces us that 
it is not necessary to invoke the conclusiveness of the survey in order 
to sustain the commissioner's report, and that it can be upheld even 
if the survey, as such, be disregarded. 

[2, 3] There can be no doubt that the libelants were entitled to 
recover ail the damages occasioned by the collision. They were en- 
titled to hâve the Daisy restored to the condition she was in prior 
to the collision. The fact that the libelants made temporary repairs 
is, in our view, immaterial. The theory that they are limited to the 
amount paid for such repairs would lead to the absurdity that if 
they had made no repairs àt ail and had used the barge in her dam- 
aged condition, they could recovèr nothing. The survey proceeded, 
therefore, upon correct lines, in pointing out the items of in jury 
caused by the collision. 

Robert E. Jensen, the libelants' surveyor, was sworn as a witness. 
He testified that the owner of the tug, Mr. Keeler, was présent at 
the time the survey was made and that it "correctly states the dam- 
age which ,was found." After this testimony, the survey was offered 
and received in évidence without objection. Mr. Jensen also testified 
that he had estimated the cpst of making the repairs in accordance 
with the survey and that it was $400. 

Ira S. Bushey, a witness called by the claimant, was shown the 
survey and asked if he had any criticism to make regarding it, and 
he answered, "It seems correct." He also said, assuming that the 
survey correctly described the damage, the repairs should be made 
as stated, , Mr. Bushey was one of the parties who put in a bid of 
$460 for making the repairs on the Daisy, and he swore that the time 
necessary to complète them would be "six working days." 

There is rio contradictiott of this testimony, the claimant proceeding 
upon what we think was an erroneous theory, that the libelants, having 
made temporary repairs to the extent of $45, were precluded by 
that amouht. 

The finding of the commissioner was, therefore,' amply sustained 
by proof other than the survey and is not dépendent upon a ruling 
declaring the survey conclusive upon the parties. 

The decree is affirmed with costs. 



CHICAGO, B. & Q. R. CO. v. UNITED STATES. 
(Circuit Court of Appeals, Elghth Circuit. February 28, 1912.) 

No. 3,637. 

(Syllahm hy the Court.) 

1. Carriers. (§ 204*) — 28-Houe Law— "Accidental Cause" ob "Unavoid- 
ABLE Cause"— "Due Diligence and Porbsiqht"— "Willpullt." 

Tlie measure of "due diligence and foreslght" Is that diligence and fore- 
sight wliicU persons of ordinary prudence and care commonly exercise 

*For other cases seb same topic & S NtrMBEB in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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nnder simllar drcumstances. And the due diligence and foreslght whlch 
condition the anticipation and avoidance of the other incidental or un- 
avoldable causes speclfled in the 28-hour law is that degree of diligence 
and foreslght whlch reasonably prudent and careful men ordlnarUy ex- 
ercise under like drcumstances. 

An "accidentai or unavoidable cause" whlch cannot be avoided by the 
exercise of due diligence and foreslght in the meaning of thls law is a 
cause whlch reasonably prudent and careful men, under like drcum- 
stances, do not and would not ordlnarlly antlcipate, and whose effects 
under similar clrcumstances they do not and would not ordlnarlly avoid. 

"Willfully" means "purposely or obstlnately, and Is deslgned to de- 
scrlbe the attitude of a carrier who, having a free wUl or cholce, elther 
intentlonally disregards the statute or is plainly indiffèrent to its re- 
quirements." 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 927; Dec. Dig. 
§ 204.* 

For other définitions, see Words and Phrases, vol. 1, pp. 62-70; vol. 8, 
p. 7560; vol. 3, pp. 2223-2225; vol. 8, pp. 7643, 7149, 7468-7481, 7835, 
7836.] 
2. Cabeiees (§ 37*) — 2S-Hou3 Law — Evidence — Conclusion. 

A train load of 17 cars of sheep started at 5 in the morning to make 
a ruu whlch ordlnarlly requires 11 hours. Xhis train and its drawbars 
were inspected and found in good condition on the morning it started. 
In order to unload the sheep in time, It was necessary that thls train 
should make the run in 12 hours. It was delayed about 2 hours by the 
breaking of a drawbar and chaln of a train whlch met and passed it, by 
the slipplng of a knuckle in the coupler whlch separated it into two parts 
and by the puUing ont of two drawbars in Its cars whlch made it neces- 
sary to draw the two parts of the train upon a side track and recouple 
them. Upon its arrivai the company dragged the sheep out of two of the 
cars in the dark withln the 36 hours, but left 15 of the cars unloaded 
until the next morning after the expiration of the 36 hours. 

Beld, there was no substantlal évidence that the company willfully vlo- 
lated the law, and there was substantlal évidence that it was prevented 
from unloadlng the sheep wlthin the 36 hours by accidentai or unavoid- 
able causes "which could not be antidpated or avoided by the exercise of 
due diligence and foreslght 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. f 37.* 

Llability of carrier for failure to feed, water, and rest live stock and 
for violation of the 28-hour law, see note to St. Joseph Stockyards Co. 
Vi United States, 110 C. C. A. 435.] 

In Error to the District Court of the United States for the District 
of Nebraska. 

Action by the United States against the Chicago, Burlington & 
Quincy Railroad Company. Judgment for the United States, and 
défendant brings error. Reversed and remanded. 

Arthur R. Wells (James E. Kelby, on the brief), for plaintifï in 
error. 
F. S. Howell, U. S. Atty. 

Before SANBORN and CARLAND, Circuit Judges, 

SANBORN, Circuit Judge. In an action against the railroad 
company under the 28-hour law, Act June 29, 1906, c. 3594, 34 Stat. 
607 (U. S. Comp. Stat. Supp. 1907, p. 918; Supp. 1909, p. 1178), 
in which the défenses were that the company did not knowingly and 

•For other cases see sama topie & § nximbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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willfully violate the law and that it was prevented from complying 
with it by accidentai or unavoidable causes which could not be antici- 
pated or avoided by the exercise of due diligence and foresight, the 
court below instructed the jury to return a verdict for the plaintiiï, 
and this ruiing is specified as error. 

Section 1 of the Act of June 29, 1906, provides that no railroad 
company engaged in the interstate transportation of sheep and other 
like animais shall confine them in cars more thaij 28 hours, without 
a request from the owner or person in custody, and then not more 
than 36 hours, "unless prevented by storm or by other accidentai 
or unavoidable causes which cannot be anticipated or avoided by the 
exercise of due diligence and foresight." And section 3 déclares: 

"That any railroad company which knowlngly and willfully fails to obey 
thls prohibition shall pay a penalty of not less than $100.00 nor more than 
$500.00." 

[1] The measure of "due diligence and foresight" is that diligence 
and foresight which persons of ordinary prudence and care commonly 
exercise under similar circumstances'. And the due diligence and 
foresight which condition the anticipation and avoidance of the other 
accidentai or unavoidable causes described in this law is that degree 
of diligence and foresight which reasonably prudent and careful men 
ordinarily exercise under similar circumstances. An "accidentai or 
unavoidable cause" which cannot be avoided by the exercise of due 
diligence and foresight within the meaning of this law is a cause 
which reasonably prudent and cautious men under like circumstances 
do not and would not ordinarily anticipate and whose efïects under 
similar circumstances they do not and would not ordinarily avoid. 
The Olympia, 61 Fed. 120, 127, 9 C. C. A. 393; United States v. 
Kansas City Southern Ry. Co. (D. C.) 189 Fed. 471, 477; Southern 
Pacific Company v. Hetzer, 135 Fed. 272, 281, 283, 284, 68 C. C. A. 
26, 35, 37, 38, 1 L. R. A. (N. S.) 288; Chicago Great Western Ry. 
Co. V. Egan, 159 Fed. 40, 45, 86 C. C. A. 230, 235. 

The shipment consisted of 17 double-decked cars of sheep. They 
had been confined in the cars about 18 hours when, at 5 in the morning 
on August 7, 1909, they started from Alliance for Aurora, which was 
220 miles distant. The time ordinarily required for a freight train 
to make this run was 11 hours, and if it followed the usual course 
it would arrive by 6 or 7 in the afternoon. There were feeding pens 
where thèse sheep could be unloaded, fed, and rested at Alliance and 
at Aurora, but none properly equipped for the feeding and resting 
of this shipment between thèse stations and as sheep cannot be un- 
loaded with facility on dark nights it was necessary, in order to pre- 
vetlt their confinement beyond the 36 hours during which the owner 
had requested their confinement, that they should arrive in Aurora 
by 7 in the afternoon, for it became dark about 8 :30 or 9 p. m., and 
an hour and a half or two hours were required to unload them. This 
train was unavoidably delayed about two hours by this séries of 
accidents. It was running east and was scheduled to pass freight 
No. 1918, which was coming west, at Birdsell. Train No. 1918 broke 
a drawbar at a station east of Birdsell, and when it had been chained 
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together again it broke the chain, and thèse accidents delayed its 
arrivai at Birdsell so much that it delayed the sheep train there 30 
minutes. At Reno, a station east of Birdsell, the knuckle of one of 
the automatic couplers in the sheep train slipped by, the train broke 
into two parts, the train crew were compelled to haul thèse parts 
onto a sidetrack, couple them together, permit a passenger train, 
that was some distance behind them, to pass and were then compelled 
to wait until this passenger train cleared the block before they pro- 
ceeded, so that this accident delayed their train .about 25 minutes. 
A quarter of a mile west of the station of Weir the sheep train pulled 
out two drawbars, one next to the engine and the other farther back 
in the train, and its crew was compelled to chain the forward part 
of the train to the engine and to draw it onto a side track at the 
station and then to go back and haul the rear part of the train to 
the same place and to couple them together again, and this accident 
delayed the train 55 minutes. 

There is no évidence that any of thèse delays were caused by the 
négligence of the company or of its servants. There is undisputed 
testimony that the sheep train and its drawbars were inspected at 
Alliance, and that they were in good condition, that drawbars some- 
times pull out and knuckles in automatic couplers sometimes slip by, 
that it is impossible to prevent such occasional accidents, and that 
the train dispatcher could not, from his practical expérience, under- 
take to calculate when a train would be delayed by reason of the 
pulling out of drawbars. Such an unusual séries of accidents, the 
pulling out of three drawbars, the breaking of a chain, and the slip- 
ping of a knuckle, causing three successive delays, is not the natural 
and probable effect of running a freight train 11 hours, and hence 
it is ,not conclusive proof of a lack of due diligence and foresight 
for the operators of trains to fail to anticipate it and to run the 
train on the theory that it will not occur. 

There was no négligence in the failure to provide feeding pens 
between Alliance and Aurora for such loads of sheep or cattle, be- 
cause only 11 hours were required to make the run. 

There were three or four loading and unloading chutes and pens 
between the stations of Alliance and Aurora into each of which three 
or four cars could hâve been unloaded; but there is no évidence that 
the sheep in thèse 17 cars could hâve been unloaded and provided 
with food, water, and rest in thèse small pens at the way stations 
after the delays mentioned had occurred and before darkness fell on 
August 7, 1909. This was a through shipment, and the failure to 
unload the sheep under thèse circumstances at thèse way stations con- 
stituted no lack of due diligence to avoid the causes and efïects of 
the delays. 

[2] The conclusion is that the prépondérance of the évidence in 
this .case was that the raiiroad company was prevented from unloading 
thèse sheep within the 36 hours by accidentai causes which could 
not be anticipated or avoided by that due diligence and foresight 
which reasonably prudent and careful men ordinarily exercise in like 
circumstances, and that there was not only no conclusive, but no sub- 
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stantial, évidence that it knowingly and willfully failed to comply with 
the law. 

"Willfully" means "purposely or obstinately, and is designed to 
describe the attitude of a carrier who, having a free will or choice, 
either intentionally disregards the statute or is ' plainly indiffèrent 
to its requirements." St. Louis & S. F. Ry. Co. v. United States, 
169 Fed. 69, 71, 94 C. C. A. 437. There is no proof of any such 
attitude on the part of this carrier. The natural and probable resuit 
of sending this train of sheep eut of Alliance at 5 a. m. on August 
7th was that it would arrive at Aurora and the sheep would be un- 
loaded before dark on the afternoon of that day. Ùnforeseen and 
independent accidentai causes, which reasonably prudent men under 
like circumstances do not anticipate and would not hâve anticipated 
under the circumstances of this case, turnèd aside the ordinary and 
natural flow of events and wrought an unéxpected delay of the train. 
When this delay had occurred, the railroad Company rushed it to 
Aurora at the rate of 28 miles an hour, and when it arrived there 
spént tWo hours dragging the sheep out of two of the cars in the 
dark untilits servants became so exhaUsted that they could not con- 
tinue the work. It was then suspended until daylight, when in an 
hour and a half the sheep walked out of the remaining 15 cars. Be- 
cause there was no substantial évidence in this case of a willful viola- 
tion of the law by the- company, and because there was substantial 
évidence that it was prevented from unloading the sheep in due time 
by accidentai causes which could not be anticipated or avoided by 
the exercise of due diligence and foresight, the judgment below is 
reversed, and the case is remanded to the court below, with directions 
to grant a new trial. 



MOSBY et al. v. UNITED STATES, for Use of PEINTT & JONES. 

(Circuit Court of Àppeala, SIxth Circuit. March 5, 1912.) 

No. 2,167. 

1. COMPBOMISK AND SETTIÎEMBNX (§ 17*) — CONCLUSIVENESS. 

Whére a dispute liad arisen between a l'ederal contractor and his 
sureties and certain subcontractors, and they undertook to settle the 
same, many différent items being decided and disposed of on an ample 
considération, full efCect should be glven to the settlement according to 
Its terms. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent. Dlg. 
Si 6&-74; Dec. Dig. § 17.*] 

2. COMPEOMiSE AND SETTLEMENT (§ 12*) — SEULEMENT AGBBEMBNT — OONSTEUC- 

TION. , 

Where a compromise settlement agreement between a fédéral con- 
tracter and subcontractors provided that it should include ail debts due 
from the subcontractors or either of them to the contractor, except the 
bllls of W. and brother, and except cash furnlshed the subcontractors 
durlng Npvember and December, 1908, such coçtract covered per diem ex- 
pense of the contractor's teams and frelght on the contractor's outfit 
which he was compelled to transport to the works and to return there- 
from by reason of the subcontractors' fallure to put on additional teams 

•For otber cases see same toplc & i mttmbbb in Dec. & Am. DIga. 1907 ta date, & Rep'r Indexe* 
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R8 requlred by the englneer offlcer in charge, though the return expense 
was not liquida ted at the tiuie of the settlement; such clalms not beiag 
a part of the bills of W. and brother. 

[Ed. Note.— For other cases, see Compromise and Settlement, Cent Dig. 
SI 54-74 ; Dec. Dig. § 12.*] 

8. Damages (§ 120*)— Breacii. 

Where a fédéral contractor was required to take over the work let 
to stibcontr'actors and finish the job, because of the subcontractors' breaeh 
of çoni;ract, the contractor's measure of damages as against the subcon- 
tractors was the différence between the contract price under the subcon- 
tract and what It actually cost the contractor to do the work. 

[Ed. Note. — For other cases, see Damages, Cent Dig. IS 291-305 ; Dec. 
Dig. § 120.*] 

4. Damages (§ 120*)— Beeach. 

Where a fédéral contractor was required to résume a part of the work 
let to subcontractors and finish the same, he could not recover from such 
subcontractors expenses incurred In taking over and finishiug the work, 
in the absence of allégation or proof that the work so done cost him 
more than the price he had contracted to pay the subcontractors, or that 
he was damaged by their breaeh. 

[Ed. Note. — For other cases, see Damages, Dec. Dig. i 120.*] 

B. Compromise and Settlement (§ 24*) — Pakticulab Items — Question ron 
Jury. 

Evidence held to authorize a member of a firm, to which certain public 
improvement work had been sublet, to hâve submitted to a jury the ques- 
tion whether the contractor should account for $000 received from a note 
of such member, or whether the contractor should hâve crédit for the 
amount so paid to the other member of the firm for Its benefit. 

[Ed. Note. — For other cases, see Compromise and Settlement Cent 
Dig. §§ 95, 96; Dec. Dig. § 24.*] 

6. Partneeship (§ 143*) — Patment to Partner — Individual Use. 

Where a fédéral contractor sublet a part of the work to a firm, re- 
ceiviug the proceeds of a note of one of the firm to be applied to the firm's 
beneflt, and thereafter paid the amount to the other member of the firm 
for his individual use, the contractor would not be entitled to crédit for 
such payment on an accountlng with the flrm. 

[Ed. Note.— For other cases, see Partnershlp, Cent. Dig. §§ 229-232, 
233% ; Dec. Dig. § 143.*] 
T. Partnership (I 143*) — Pundb — Patment. 

Where a contractor pays money to a member of a flrm holding a sub- 
contract as and for a payment or advanfe to the tirm, aud vvitiiout rea- 
Bon to believe that the partner receiving the money is not obtaining It 
for a legitimate partnership purpose, he is entitled to crédit therefor as 
against the flrm. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 229-232, 
233% ; Dec. Dig. S 143.*] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Action by the United States, for the use of Printy & Jones, against 
W. L. Mosby and others. Judgment for plaintiff, and défendants bring 
error. Affirmed; 

Mosby took from the United States a contract for doing certain levée work 
on the Mississippi river, and Bruce and Cummings became hls sureties on hls 
statutory bond that he would pay ail sums for which he became Indebted 
for labor or matetîals on the job. The contract called for an estimated 175,000 
cubic yards of fllling at a price of 22 cents per yard, and reserved to the 

•For otbsr cases s«a same tapie & i numbsb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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engliieer officer In Charge power to détermine hôw many men and teama 
should be kept employed. Havlng done part of the work, Mosby, In Jnly, 
1908, sublet the remalnder, estlmated at 150,000 yards, at a priée of 19 cents 
per yard, to Prlnty & Jones. Mosby agreed to advance to Prlnty & Jones 
$1,500 to be used to pay thelr debts at their exlsting location and to pay freight 
on their outflt to St. Louis on Its way to the new job. They were Inter- 
ested in thelr partnershlp In the proportions of two-thlrds to Prlnty and 
one-thlrd to Jones. Prlnty gave Mosby hls note for $1,000, and Jones gave 
hls note for $500 ; caeh note being secured by an bndivldnal mortgage. Mosby 
discounted thèse notes at a bank, and gave Prlnty & Jones $1,000 whlch was 
used for the debts as agreed. Wbat Mosby dld wlth the $500 Is in dispute. 

After Printy & Joues had proeeeded some tlme wlth the vcork, the engin eer 
officer notified Mosby he must put on 25 more teams. Mosby notlfled Prlnty 
& Jones to the same effect. They dld not Immedlately eomply. Mosby then 
shipped hls ovim outflt of teams to the work, and took up the building of a 
part of the levée and flnished the same so that the entlre job was completed, 
within the tlme Ilmlt, Deeember 31st. 

Supplies of ail kiads had been furnlshed to the jobs, and cash expenses of 
ail klnds had been advanced and pald, by Walsh & Bro., of Memphls, who 
made the charges to Printy & Jones after they took on the work, but who 
looked ultimately to Mosby for thelr pay. When the work was about done, 
disputes a rose hetween Prlnty & Jones and Mosby, and they attached Mos- 
by's outflt. Thereupon a conférence was held and a settlement reached. Thia 
settlenient contrnct was riut In writmg, Deeember 14, 1908, and its presently 
material parts are as follows: 

"The mortgage of said Jones to sald Mosby for five hundred dollars Is to 
be kept out of the aœount due Prlnty & Jones, and the records promptly 
satis'ied upon receipt of government estlmate. * * * This settlement in- 
cludes and speclfles ail the debts due from Prlnty & Jones, or either of them, 
to W. L. Mosby, except the bills of * * * Walsh & Bro., of Memphls, Ten- 
nessee, and except cash furnlshed sald Prlnty & Jones by W. L. Mosby during 
the months of November and Deeember, 1908." 

About January Ist, Mosby recelved from the United States the entlre com- 
pensation, credlted Prlnty & Jones wlth the agreed 19 cents for the amount of 
work wbich they had done, charged them wlth the various advances and 
supplies, and rendered them an account showlng that they were indebted 
to hlm in the amount of $148. The portion of the work done by hlm and its 
cost and the amounts recelved therefor did not enter into this account, ex- 
cept as hereafter stated. Prlnty & Jones questloned some of the small items 
not now material, but denled liablllty upon three items, or classes of items, 
wlth which they had been charged on the account: (1) The $500 recelved 
throuyh Jones' note, which Jones denled had ever been advanced to the part- 
nershlp ; (2) the freight cost of shipplng Mosby's teams from their location 
to the levée work, and back agaln, In September and Deeember, amountlng to 
$1,440 ; and (3) a per dlem charge for the teams while so being shipped back 
and forth, amountlng to $1,484. Thereupon Prlnty & Jones brought this suit, 
In the name of the United States, but for Printy & Jones' beneflt, against Mos- 
by and hls sureties. They defended upon the basis of Mosby's account ren- 
dered. Under the instructions of the court upon the various questions in- 
volved, it Is évident that the jury allowed to Mosby the claimed balance of 
$148 and allowed to Printy & Jones the Items just named, rendering a verdict 
in favor of Prlnty & Jones of $3,276, upon which verdict judgment was en- 
tered, and to revIew which Mosby and hls sureties bring this wrlt of error. 

Caruthers Ewing, for plaintiffs in error. 

R. H. Stickley (Bacon & Stickley, on the brief), for défendant in 
error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
The record indîcates no reason for not giving full effect according to 
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îts terms to the settlement agreement of December 14, 1908. A disptate 
had arisen. Mosby and his sureties, on the one side, and Printy & 
Jones on the other, undertook to make a settlement of the dispute. 
Many différent items were recited and disposed of, and there was 
ample considération. 

[2] The items for per diem of teams and freight upon outfit 
amounted to $2,924. About half accrued, if ever, as debts from Printy 
& Jones to Mosby, in September. On December 14th, the remainder, 
for the return per diem and freight, if we may judge from the dates 
upon the account rendered, had not been liquidated. However, the 
coming expense and the return expense were of the same class ; they 
were both éléments of the damage accruing to Mosby because of 
Printy & Jones' contract default; and we think thèse charges, as an 
entity, were, on December 14th, fairly within the descriptive phrase 
"debts due from Printy & Jones to W. L. Mosby," and that their prés- 
ent assertion is therefore barred by this contract, unless they are within 
the exception, "bills of Walsh & Bro." It is clear and, indeed, is con- 
ceded, that the items for per diem cannot be brought within this ex- 
ception, because Walsh & Bro. had nothing to do with thèse items. 
The freight had been paid by Walsh & Bro. in September, and was 
paid by them in December, and was later repaid to them by Mosby. 
Whether this phrase, "bills of Walsh & Bro.," as used by the parties 
at thetime, was intended to cover, and so did cover, their bills against 
Mosby for what they did for him and charged directly to him, or was 
intended to be confined to their bills against Printy & Jones for which 
they looked to Mosby for pay, will be a question of fact for the jury 
to décide, if there should be another trial and if the pleadings shall be 
reshaped so as to permit the question to arise. 

[3, 4] Upon the présent record, thèse questions are immaterial, be- 
cause Mosby can hâve no claim against Printy & Jones for the ex- 
,penses incurred by Mosby in taking on and finishing up the job, except 
upon the theory that Printy & Jones breached their contract with him, 
whereby he was compelled to do the work himself, and that his meas- 
ure of damages is the différence between his contract price with Printy 
& Jones and what it did actually cost him to do the work. Upon this 
theory, he should charge Printy & Jones with the entire cost to him of 
completing the work, and should crédit them with 19 cents per yard 
out of the price which he received from the government. He did not 
shape his conduct, his pleadings, or his proof s according to any such 
theory. The record does not show what the total cost to Mosby was, 
but does show he appropriated to himself the entire price, 22 cents 
per yard, received for the part of the work which he did. There is 
nothing anywhere in the record to indicate that the work cost him 
more than 19 cents per yard, or that he was damaged at ail by any 
breach of the contract which Printy & Jones may hâve committed. 
Under this state of the pleadings and proofs, Printy & Jones would 
hâve been entitled to a positive instruction that Mosby could not re- 
tain or set off any portion of this sum of $2,924. It therefore be- 
comes unnecessary to consider the errors assigned by counsel for Mos- 
by on this branch of the case. He suffered no préjudice. 
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[5] THe question whèther the $500 matter was open to lîtigatîon in 
spite of the compromise settlement is more complicated, but we cannot 
say that there was no issue upon this matter upon which plaintifFs had 
a right to go to the jury. By that contract, Jones agreed to pay the 
mortgage which he had given to secure the $500 note. Af ter receiving 
the govemment money on finishing the contract, Mosby paid to the 
bank:$Sl:3, the amount due upon this note which he had discounted at 
the bank. This amount he repaid to himself by charging the same to 
Printy & Jones in the account rendered which was the basis of this 
verdict, and that charge was not directiy disturbed by the verdict. It 
therefore ifollows that Jones' agreement to pay the note has been per- 
f ormed, and that, in the matters which are now to be stated, there is no 
tendency to vary or modify this part of the terms of this written agree- 
ment. 

In this àccount rendered, Mosby gave Printy & Jones no crédit for 
the $1,000 which he had received in July on discounting Printy's note, 
nor for the $500 which he had received at the same time as the pro- 
ceedsof Jones' note. He must excuse the failure to make thèse crédits 
by the fact that he has not charged against them in the account the 
same $1,000 paid to them at their former location, nor the same $500, 
paid, as he says, to Printy at St. Louis. The payment of the $1,000 
is concedied and so neutralizes the omitted $1,000 crédit. As to the 
$500, Jones (who, at the time of the trial, seemed to be the active 
party plaintiff, Printy having gone away) clainis, in terms or by nec- 
essary implication, that it was agreed Mosby should use this retained 
$500 as if it had been a spécial deposit with him by the partnership 
for the purpose of paying certain freight bills amounting to about that 
sum ($480.90) ; that such bills were paid by Mosby and stand charged 
to Printy & Jones in the account rendered ; th^t at the time of the De- 
cember 14th contract he (Jones) supposed Mosby, in his final account, 
would charge himself with the $500 received and take crédit for this 
freight paid; that he did not know that any dispute or question ex- 
isted on this point ; and that he never heard of the alleged payment to 
Printy until he heard Mosby's testimony on the trial. If Mosby's the- 
ory is correct, and if he did pay this $500 to the partnership through 
Printy, that is an end of the question, andi he does not need to dépend 
on the December 14th contract. If such payment had not been made, 
then the partners had a right to assume that Mosby would not, in 
stating the Walsh bills, take crédit for this $480 freight without charg- 
ing himself with the $500 he received. Not only was Mosby's liability 
to account for the $500 he received not one of "the debts due from 
Printy & Jones, or either of them, to W. L. Mosby," but it cannot be 
supposed Printy & Jones were settling a controversy which they did 
not know existed. 

We concludte, then, that the settlement contract did not prevent 
Jones from baying submitted to the jury the question whether Mosby 
should accoutit for the $500 he received from Jones' note, or, what is 
the same thing, whether Mosby should bave crédit for the $500 he 
claims to hâve paid Printy. 

[8] Upon this subject it is clear that there was a gênerai partner- 
ship andI that a loan or advance to either partner for the partnership, 
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or îf Mosty had reasonable belief that it was for the partnership, was, 
prima facie, a loan to the partnership. If, however, it was true, as 
was suggested to us by counsel on the argument, that this money 
was paid to Printy for his individual use, and with knowledge by 
Mosby that it was asked and received for Printy's then pressing 
Personal needs, and in a way that would make it a fraud by both of 
them to charge it to the partnership, Mosby would not be entitled to 
such crédit ; and, as bearing on such question of fact, it will be ma- 
terial, if true, as Jones claims, that there had been this spécial agree- 
ment by Mosby to retain this $500 and use it himself to pay this 
freight for the partnership, as this would hâve some bearing on the 
good faith of Mosby's claim that he supposed Printy desired the money 
for that same purpose. 

[7] The jury was charged, in effect, that Mosby was not entitled 
to crédit for this item, if it was paid Printy for any other purpose ex- 
cept to pay this freight. This was too narrow a statement of the rule 
of partnership authority, and gave too much force to the disputed 
claim that the money had become a spécifie fund which could be de- 
voted to a spécifie purpose only. If Mosby paid Printy the $500, as 
and for a payment or advance to the partnership of Printy & Jones, 
and having no reason to believe that Printy was not getting it for 
some legitimate partnership purpose, he should hâve the crédit. 

For this error, to which exception was noted, and upon which an 
assignment is based, the judgment must be reversed, and a new trial 
ordered, unless the plaintiffs below see fit to remit $500 from their 
judgment, as of the date of the judgment. If within 30 days they file 
hère the certificate of the clerk of the District Court that such remitti- 
tur has been there filed, then such judgment will be affirmed. In 
either event, plaintifî in error will recover the costs of this court. 



SANBORN V. BAT. t 
(Circuit Court of Appeals, Eighth Circuit March 4, 1912.) 
No. 3,660. 

1. Beeach or Mabkiage Peomise (§ 18*) — Evidence — ^Admibsibilitt. 

In an action for breach of marriage promise, wherein plaintiflC relted 
on services In attending to defendant's business at his request, It was 
proper to permit her to testify what she received for attending to a thlrd 
person's matters at defendant's request and for his beneflt. 

[Ed. Note. — For other cases, see Breach of Marrlage Promise, Cent. Dlg. 
5§ 21-25, 48 ; Dec. Dig. § 18.*] 

2. Appeal and Erkob (§ 1048*) — Habmless Ebror — Exclusion or Testimont. 

It was not réversible error to exclude a question asked a wltness on 
the ground of indefiniteness, where counsel apparently made the question 
more definite and It was fully answered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4140- 
4145, 4151, 4158-4160 ; Dec. Dig. § 1048.*] 

8. Appeal and Ekbob (| 1058*) — Cure dp Eeeor — Exclusion oe Testimony. 

In an action for breach of marrlage promise, any error In excluding 

testimony for défendant that the parties had talked about plalntlff's 

•For oUier cases see same tapie & | numbeb In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
t Behearing denied May 17. 19U> 
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property affalrs was cured by defendant's Immedlately followlng testl- 
mony at length concernlng conversations between tbe parties about bez 
business affalrs and property. 

\F.â. Note. — For other cases, see Appeal and Error, Cent Dlg. §| 4195, 
4200-4206 ; Dec. Dlg. S 1058.*] 

4. BVID-ÉNOB (§ 471*) — CONOLUSIONS OF WlTNESSES. 

In an action for breach of marrlage promise, It was not error to exclude 
testimony by défendant as to what he had In mind in writing certain 
etatements to plaintlfC, on objection that the question called for conclu- 
sion, unless défendant communicated his intention to plaintiff. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. §§ 2149-2185 ; Dec. 
Dlg. 1 471.*] 

6. Appeal and EIeeob (§ 1058*) — Cure of Hreob— Exclusion of Testimony. 

Any error in excludlog a question asked a wltness was cured by bis im- 
medlately following testimony, wbicb fully answered the question ruled 
out. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 4195, 
4200-4208; Dec. Dlg. § 1058.*] 

e. Breach of Mabriaqe Promise (§ 21*) — Evidence — ^Admissibilitt. 

In an action for breach of marrlage promise, it was proper to permit 
défendant to be asked: "If you dld not intend to marry thls girl, by thèse 
letters and by your own acts as you hâve detailed hère, were you trying 
to play her, so as to get her tlme for your own beneflt and to get her 
influence to gather your aunt's property for you?" 

[Ed. Note. — For other cases, see Breach of Marrlage Promise, Cent Dlg. 
§§ 28-30; Dec. Dlg. § 21.*] 

7. Breach of Marriage Promise (5 31*) — Damao-es — Excessiveness. 

It was not an abuse of discrétion to refuse to set aside a $25,000 ver- 
dict for breach of marrlage promise as being excessive, where plalntlft 
showed a pecunlary loss of more than $15,000, and testlfled that défend- 
ant told her he was worth more than $125,000, though he testlfied he was 
worth only $55,000. 

[Ed. Note. — For other cases, see Breach of Marriage Promise, Cent Dlg. 
S 47; Dec. Dig. § 31.*] 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Action by Ella R. Bay against James S. Sanborn. From a judg- 
ment for plaintiff (189 Fed. 521), défendant brings error. Affirmed. 

See, also, 194 Fed. 37. 

George A. Mahan (Charles P. Bâtes, Edwin R. Winans, A. R. 
Smith, and Dulany Mahan, on the brief), for plaintiff in error. 

Frank R. Aikens (Joe Kirby and Harold E. Judge, on the brief), 
for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and DYER, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This was an action at law to recover dam- 
ages for a breach of promise of marriage. In addition to the usual 
and gênerai damages resulting from such a breach, spécial damages 
occasioned by plaintiff's abandoning a lucrative business and render- 
ing services and incurring expenses while attending to defendant's 
business at his request and in reliance upon his promise of marriage 
are claimed in the complaint. Upon issue joined the cause was tried 

•For other casea sea «ams tojplc & { numbbb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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to a jury, and a verdict and judgment for $25,000 rendered in favor 
of the plaintiff. In this writ of error, prosecuted by défendant, no 
complaint is made of any of the proceedings below, except certain 
rulings on objections to évidence. Most of thèse rulings are so mani- 
festly correct or unprejudicial to the défendant that they were dis- 
posed of at the hearing, and to them we will not again refer. 

[ 1 ] It is contended, however, that the court erred in permitting the 
plaintiff, who was a witness in her own behalf, to answer this ques- 
tion: 

"What amount dld you as a matter of fact get and recelve for your serv- 
ices In Mrs. Carpenter's matters?" 

In view of the immediately preceding testimôny given by her, to the 
effect that she had been attending to Mrs. Carpenter's matters at the 
instance and request of the défendant and for his benefit, this ques- 
tion was clearly material and relevant to the issue created by tlie 
pleadings. 

[2] Again, it is claimed the court erred in sustaining the plaintifF's 
objection to this question, put to the défendant when a witness in his 
own behalf : 

"Did you talk with her [plaintiff] in regard to her attemptlng to sell this 
Carpenter ranch at the places Miss Bay mentioned in her testimôny ?" 

This question was objected to as "too indefinite," etc. The objec- 
tion was sustained, and counsel obviously made the question more 
definite, as the défendant immediately afterward testified in a narra- 
tive way quite fully on the subject involved in the question. He said : 

"I hâve no mémorandum which enables me to flx the exact times at which 
I hâve talked with Miss Bay. I hâve met her at Chicago, Milwiiukee, Toledo 
Chamberlin, Parker, and Los Angeles; also in St. Paul and Minne:itio,is. 
I am not able to glve the exact dates at which I had thèse talks with lier a( 
thèse différent places. We talked about my aunt's [Mrs. Carpenter'sl insine.^s 
affairs, and about disposing of the Carpenter ranch and gênerai things, and 
about the times and conditions." 

This seems to be a fuU answer to the question objected to. If il 
was not, it was open to defendant's counsel to clear it up by further 
definite questions; but none appear to hâve been asked. 

[3] Again, after the défendant had testified, in answer to the ques- 
tion whether he and plaintiff had talked about her property aTairs. 
that "they had," the court, on motion of plaintiff's counsel. ordered 
the answer to be stricken out. We fail to see why this was done. 
The évidence, if immaterial, was quite inoffensive. But, however 
this may be, the error, if any, was cured by the defendant's narra- 
tion immediately following the ruling, in which he testified at leng h 
of conversations between himself and plaintiff about her business af- 
fairs and property. 

[4] Many letters were shown in évidence in which défendant wrote 
plaintiff that she would not bave to work any more, or words to that 
effect. In view of thèse letters, défendant, when on the stand, was 
asked by his counsel this question : 

"In thèse letters received in évidence I notice statements In regard to her 
not having to work, or she should not work. In wrlting those statements, 
what had you in mindî" 
194 F.— 23 
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This question was objected to as a conclusion, "uniess he com- 
municated it to her," and, there being no profïer of any f urther tes- 
timony to make it compétent, the objection was sustained. In this 
we discover no error. 

[5] The next question asked of the défendant, and objected to by 
plaintifif's counsel, and ruled out by the court, was this: 

"What, If anythlng, dld you say to Miss Bay, or she to you, regardlng the 
amoxint she would realize from her, profits on the option contracts, Bxhlblts 
A and B, if she made a sale?" 

It Would be useless to explain what was meant by thèse exhibits. 
SuiSce it to say that, notwithstanding the objection, the question was 
fully anSwered in the narrative given by the witness immediately fol- 
lowihg. The question must hâve been so modified as to meet with 
the approval of the court, for the answer seems to be exhaustive. 

[6] The next assignaient of error is to the order of the court over- 
ruling defendant's objection to this question, put to him when on the 
witness stand on cross-examinàtion- by counsel for plaintiff : 

"Mr. Sanbom, If you dld not Intend to marry this giri, by thèse letters 
and by your own acts as you hâve detalled hère, were you trying to play her, 
so as to get her tlme for your ôwn benefit, and to get her influence to gather 
your aunt's property for yomî" 

Thè court did not err in permitting this question to be asked. In 
view of the many protestations of love and affection which this rec- 
ord shows Sanborn made to the plaintiff, both in correspondence and 
Personal interviews, we think the question was quite pertinent; and 
it seems to us that the défendant, instéad of objecting to it, should 
hâve welcomed the opportunity to explain his conduct, if he had any 
explanation to make. 

[71 Contention is made that the court erred in not setting aside the 
verdict as excessive. The record discloses that Judge Willard, who 
heard the motion for a néw trial, gave a patient and exhaustive con- 
sidération to this contention, and àmong other things said : 

"In the respects above noted this case is very unusual, and it may be doubt- 
ed if a similar case ever occurred before where the woman, by reason of an 
engagement belng broken, had actually suffered a peeuniary loss of more than 
$15,000. • • * In conslderlng the damages in thèse cases, the amount of 
property whlch the défendant has can be taken Into considération. He testi- 
fled that he was worth $55,000. She testifled that he stated to her, when he 
made a wlU in her favor, that he was worth $125,000 and the value of his 
Intérest In the ranch besides. However that may be, the différence between 
her pecjiniary loss of over $15,000 and the amount of the verdict, $25,000, is 
not, in my judgment, so excessive as to justify the court in Interferlng with 
the admitted province of the Jury In such a case." 

There certainly was no abuse of discrétion in this ruling; and this 
conclusion precludes further considération of it by us. 

Discovering no prejudicial error in the proeeedings below, the 
judgment is affirmed. 
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STRASSER et al. v. BULKLET. 

(Circuit Court of Appeals, Fourth Circuit Marcli 15, 1912.) 

No. 1,051. 

CoNTEACTs (§ 226*) — Conditions— Option Contbact— Performance. 

Plaintlffs, having obtained an option on certain coal land, obtalned Its 
extension on giving certain trustées a positive assurance in writing that 
the coal fleld would be accepted, and depositing $10,000 witli a trust Com- 
pany as a forfeit. Thereafter plaintiffs entered into a contraet with dé- 
cèdent and another, whereby they agreed to cancel their option and ex- 
tension so as to enable décèdent and lils associate to obtain a direct option 
on the fleld, in considération of which surrender décèdent aud bis associ- 
ate agreed that, in the event they "exercised" their option, they would 
pay plaintiffs $4 an acre for the land taken thereunder. The new option 
was entered into and extended, and thereafter plaintiffs entered into a 
new agreement with décèdent that, If he "elected to purchase" from the 
trustées or owners of the coal land in aceordance with the extension, 
plaintiffs were to hâve the same compensation provided for in the original 
contraet. Held, that such latter agreement by whlch plaintiffs were en- 
tltled to compensation in case défendants "elected to purchase" was not 
the same as the former one requiring an "exercise" of the option, and 
hence, décèdent and bis associate having entered into a contraet to pur- 
chase the land, plaintiffs were entitled to reeover, though such contraet 
was never in fact accompllshed. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1033-1037; 
Dec. Dig. § 226.*] 

In Error to the Circuit Court of the United States for the District 
of Maryland, at Baltimore. 

Action by L. S. Strasser and others against Ella R. Bulkley, ex- 
ecutrix of Henry D. Bulkley, deceased. Judgment for défendant, and 
plaintiffs bring error, Reversed. 

Some time prier to June, 1902, the control of a fleld of the lower Freeport 
veins of coal, underlying some 105 différent tracts of land, belonging to as 
many différent parties, situate in Alleghany aud Westmoreland counties, 
Pa., had been secured to James McJunkin, George W. Reiter, John Mc- 
Mahon, Thomas E. Malllsee, and Albert Pahlman as trustées, and on June 
23, 1902, thèse trustées, by wrltten agreement, optioned this coal field to L. 
^. Strasser and T. C. Watklns, two of the plaintiffs hereln, for a certain 
period and upon terms and conditions set forth. On October 3, 1902, this 
option was extended untll Aprll 1, 1903, provided on or before December 1, 
1902, "positive assurance in writing" was given the trustées that the coal 
fleld would be accepted, and $10,000 was deposlted in a Pittsburg Trust Com- 
pany as a forfeit. On October 11, 1902, Strasser, Watklns, with Robert Heer- 
lein, whom they had manifestly, in the meantime, joined in interest wltb 
them, holding this option, entered into a contraet with H. D. Bulkley and 
J. Wilcox Brown, of Baltimore, whereby it was In substance agreed that 
Strasser, Watklns, and Heerleln should surrender and cancel this option and 
its extension ; that Bulkley and Brown should take from the trustées direct 
an option for the fleld (under somewhat différent and more libéral and ex- 
plicit conditions as to mining rights), and, in considération of such surrender 
by Strasser, Watklns, and Heerleln of . their option, Bulkley and Brown 
should, in the event that they "exercised" this new option from the trustées 
to them, pay Strasser, Watkins, and Heerleln the sum of $4 per 
acre "on each and every acre so taken by them" thereunder. This new op- 
tion between the trustées and Bulkley and Brown was entered into on this 
same llth day of October, 1902. It was to run to April 1, 1903, but Bulkley 

•For other cases see same topic St. t numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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and BroTvn on or hefore January 2, 1903, were to deposlt, as évidence of goofl 
falth, $1.000 In the trust company's hands, and, In case they should "ex- 
ercise" tlie orition, notice was to be given the attorney for the trustées on 
or l]efore Aprll Ist, and, after such "exercise" of the option. If the trustées 
were not able to eonvey at least 8.000 acres, Bulkley and Brown were net re- 
quired then to take the fleld. The trustées extended thls option to May 1, 
lOO.'î. and subspquently to September 1, 1903, and thereupon, on March 12, 
1903. Strasser. VV'atUins, and Heerleln and Bulkley and Brown entered into a 
furthor aîîreempnt whereby It was stlpulated that "If sald second parties here- 
to (Kulldpy and Brown) elect to purchase from sald trustées or owners the 
coal laiids cotiiemi)lated by the agreements heretofore made and referred to, 
niider the oinlidis now outstanding or any extensions thereof, or new agree- 
iiK'ut reliitivp tbereto," tlien Strasser, Watklns, and Heerleln were to hâve 
the snine coinpeiisjition provided for by the original contract between thetn. 

lîulUley Hnd I^rown had a complète technlcal examtnatlon of the coal field 
nia(Je by Mclîoberts, a civil engineer, who reported favorably to the purchase 
thereof by tlieiu, and ou August 31, 1903, the day before the option, as ex- 
ii'iided, wii.s lo expire, a mémorandum of agreement was made between 
i;iilUU»y !ii!d Urovvn and the trustées whlch was next day embodled Into a 
fiiniiiil contnict iiy the attorney for Bulkley and Brown and duly executed 
l)y theni and the trustées, whereby, after recitlng the option agreement and 
tlie extensions (hereof. It Is set forth: "Now the sald H. D. Bulkley and J. 
^^■ilc•ox Hrown, the said parties of the second part, hereby exercise thelr op- 
tion and nctept tlie coal eovered by the option and agrée to pay for the same 
under the ternis and conditions of said agreements before referred to, subject 
to the révision of J. M. McRoIierts, Eng., who Is to détermine what coal shall 
be iiaid for in i)nrsuanc'e of the varions tests made In the field eovered by 
SMid oiitioiis. Tliis tieing intended for and agreed upon by the respective par- 
ties hereto as an aceeiitance of the coal under the agreements and options 
al)ove referred to. And it Is further agreed by the sald parties hereto that 
in the event of the fnilure of the said second parties to successfully finance 
and carry through tUe purchase of the said coal under said options hereby 
accepted, that they, the said Hrst parties, w^ill and do hereby release the said 
second parties from any claiuis, deniands, actions or sults for damages or 
si'eciflc perfomianoe of contract." It Is admitted that Bulkley and Brown 
entirely fniled in successfully flnancing and carrying through the purchase . 
of the coal, and did not, in fact, purchase an acre of it. 

Stnisser, XVatliins, and Heerleln, for the use of Relnhardt and Brooks, In- 
stituted action àt law in the court below based upon thelr demand of $4 per 
acre for 10.000 aggregate acres claluied under thelr contracts, above referred 
to, against Kulkley's executrix. A jury trial was had, and, by direction of 
tlie court, a verdict wàs rendered for the défendant and judgment was entered 
thereon in hér favor, to which thls wrlt of error has been sued ouL 

Edward M. Hammond (N. Rufus Gill & Sons, on the brief), for 
plaintiffs in error. 

William S. Bryan, Jr. (A. De R. Sappington, on the brief), for de- 
fendant in error. 

r.efore GO FF and PRITCHARD, Circuit Judges, and DAYTON, 
District Judge. 

DAYTON, District Judge (after stating the facts as above). The 
(lecis)on of this case must practically be based upon the construction 
to be given the terms of the original and supplemental contracts be- 
tween Strasser, Watkins, and Heerlein and Bulkley and Brown and 
the last contract (that of alleged acceptance) between the trustées and 
Bulkley and Brown. 

The learned judge who tried the case below directed a verdict for 
défendant upon the theory that this last contract by its terms was in- 
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consistent and, that by reason of its last clause, in practical effect con- 
stituted the agreement to be an indefinite extension of the option. 

Without discussing whether or not this construction is correct as 
between the parties to it, we must not overlook the fact that Strasser, 
Watkins, and Heerlein were not parties to it, and therefore it is only 
pertinent, as regards their rights and interests, in so far as it may, 
or may not, be held to be an "exercise" or acceptance under their con- 
tracts with Bulkley and Brown by which, alone, they are bound. Turn- 
ing to thèse two contracts, we must concède, in fact it is not denied, 
that at the time the first one was executed they had, for a limited 
period, a vested right in and to the coal field in controversy, and that, 
in considération of the surrender of this right and the agreement on 
their part that Bulkley and Brown might secure at once from the trus- 
tées a new option direct to themselyes, Bulkley and Brown agreed that, 
in the event they should "exercise" their option, they would pay to 
them $4 per acre for each and every acre "so taken" thereunder. 

It might well be a matter for discussion as to the construction to 
be placed upon the words "exercise" and "so taken" if they were sub- 
ject to no further explanation than that afiforded by their use alone 
in this contract, but it is vital in this connection to bear in mind that 
by the subséquent agreement, entered into March 12, 1903, the parties 
bave removed ail question as to their meaning in the use of thèse terms, 
for, in this last contract, the language is, "if said second parties hereto 
elect to purchase from said trustées or owners the coal lands," then 
Strasser, Watkins, and Heerlein were to hâve their compensation. 
To "exercise" the option might be held to require a complète purchase 
and full taking over of the title, but the words "elect to purchase" can 
be given no such meaning. To elect to do a thing and to actually do 
it are entirely distinct processes. We are to bear in mind that this 
contract, providing for élection only, was the last and final one between 
the parties. Did Bulkley and Brown "elect to purchase" thèse coal 
lands? We think clearly so by their contract of August 31, 1903. 
They over and again say so therein, and the clause which the court 
below held to be inconsistent with such élection only relieved them 
from claim for damages on the part pf the trustées in case they finan- 
cially failed in ability to do what they thereby elected to do. There 
was no release by Strasser, Watkins, and Heerlein of this right to de- 
mand compensation upon their élection to purchase. 

It necessarily follows that the court below erred in directing the 
verdict and entering the judgment complained of and that such judg- 
ment must be reversed and the case remanded with directions to set 
aside the verdict and award a new trial. 

As this case is remanded for further proceedings therein to be had, 
we deem it proper to call the attention of the court below to the con- 
tract dated August 24, 1909, between L. S. Strasser, Thomas C. Wat- 
kins, and Robert Heerlein and O. E. Reinhardt and Matthew R. 
Brooks, with the suggestion that it is worthy of considération as to 
whether or not the same is champertous in character. 

Reversed. 
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' ' CHESTBRFIELD MFG. CO. v. LBOTA OOTTON MlLLS. 
(Circuit Court ot Appeals, Fourth Circuit February 20, 1912.) 
No. 1,061. 

1. Appeal and Bbbob (8 1058*) — Habmless Ebbob— Ebeoneotis Exclusion of 

ByiOENCB. 

The errer,. If any, Jn rejecting the testimony of a wltaess when offered 
In clilef, is Immaterlal, where the wltness Is allowed to glve the testimony 
In rebiittal. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent Dlg. $§ 4195, 
4200*4204, 4206; Dec. Dlg. § lœS.*] 

2. EviDlaïcœ (I 99*) — Collatebal Facts— Admissibilitt. 

Whether évidence of collatéral facts relevant to the Issue shall be ad- 
mltted is largely. If net altegether, wlthin the sound judiclal discrétion of 
the trial judge. 

[Ed. Note.— For other cases, see Evidence, Cent Dlg. §§ 123, 137-143 ; 
Dec. blg. § 99.»] 

8, Evidence (§ 114*) — Collatebal Facts — Admissibilitt. 

Where the Issues were whether lots of cotton dyed by défendant for 
plaintiff had been dyed fast to scourlng, or. If not, whether the fault was 
In the cotton suppUed by plaintifC or in the dyelng, and samples ef the 
cotton which plainttCf claimed was the material dyed were in defendant's 
possession, and there was ne question but that défendant could dye 
proiierly, évidence that défendant had, during the period, dyed cotton fast 
to scourlng for third persOns was Irrelevant, In the absence of proof that 
plaintlfC'a cotton was put In the same bath wlth the cotton of the thlrd 
perso?!. 

[Ed. Note.— For other cases, see Evidence, Cent Dlg. §§ 125-132 ; Dec. 
Dig. §114.*] 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, at Greensboro. 

Action by the Chesterfield Manufaçturing Company against the 
Leota Cotton Mills. There was a judlgment for défendant, and plain- 
tiff brings èrror. Reversed. 

David Stern (Stern &.Stern and Rouse & Land, on the brief), for 
plaintiff in error. , 

E. S. Parker, Jr., and William' P, Byhum (Parker & Parker, on the 
brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and DAYTON and ROSE, 
District Judges. 

ROSE, District Judge. The plaintiff in error was the plaintiff be- 
low. It will be called the plaintiff. The defencfent in error will be 
referred to as the défendant. In August, 1906, the défendant began 
to dye cotton for the plaintiff. By their agreement, it was to be 
dyed sulphur, black. * The color was to be fast to scouring and cross- 
dyejng. Epr more than a year defendant's work was satisfactory. 
Plaintiff says, however, that the cotton dyed about the end of the 
year 1907 or the beginning Of 1908 wcis not fast to scouring. Hence 
this suit. 

•For other cases see same toplc & ! numbee In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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To prove its case, the plaintiff examined practical men, who had 
seen the cotton complained of scoured in the ordinary course of man- 
ufacture, and theoretical experts, who had scoured it in their labora- 
tories. Both classes said that it had net been dyed fast to scouring. 
Défendant put on the standi witnesses to say that they had examined 
and tested the cotton in controversy, and that its color was in the 
commercial sensé fast to scouring. The défendant also oiïered tes- 
timony tending to prove that the trouble was due to the poor quality 
of the cotton sent by the plaintiff to be dyed, and not to any lack of 
care or skill in the dyeing. Had the évidence stopped at this point, 
there would hâve been nothing to cal! for our considération. Défend- 
ant, however, went further. It put on the stand three managers of as 
many différent cotton mills other than that of the plaintiff. It offered 
to prove by them that in the years 1906, 1907, and 1908 the défend- 
ant had dyed cotton for them. Two of them said that the cotton 
had been dyed sulphur black and was fast to scouring. The other said 
that by his direction his cotton had been dyed sulphur blue. He had 
heard no complaint about it from any of his customers. He assumed 
in conséquence that the color had been fast to scouring. AU this 
évidence was admitted over the objection of the plaintiff. 

[ 1 ] The sole question bef ore us is : "Did its admission constitute 
prejudicial error?" It is true that the plaintiff says that the court 
erred in rejecting some testimony of one of its experts. It is imma- 
terial whether it did or not. The witness was in rebuttal allowed to 
give the évidence which had been excluded when he was under ex- 
amination in chief. 

[2] It is not easy to lay down any hard and fast rule as to when 
évidence as to what are sometimes rather loosely called collatéral 
facts is admissible and when it is not. If thèse facts are relevant to 
the issue, it has been well said that the shortness of life is the only 
real reason why they should not be proved. Reeve v. Dennett, 145 
Mass. 28, 11 N. E. 938. Whether évidence of such facts shall be ad- 
mitted dépends largely, if not altogether, upon the sound judicial dis- 
crétion of the trial judge. Bemis v. Temple, 162 Mass. 342, 38 N. E. 
970, 26 L. R. A. 254; 1 Chamberlain's Modem Law of Evidence, 
§ 59. 

[3] If the matters to which the three mill managers testified were 
in fact relevant to the issue between the parties, the admission of 
their évidence did not constitute réversible error. What was the is- 
sue? It was whether certain lots of cotton dyed by the défendant 
for the plaintiff had been dyed fast to scouring, or, if not, whether 
the fault was in the cotton or in the dyeing. There was no question 
that défendant could dye properly. It was admitted that for more 
than a year it had dyed plaintiff's cotton fast to scouring. The évi- 
dence under considération was not offered to show the ability of the 
défendant to do what it had undertaken to do. If that had been an 
issue in the case, such évidence might well hâve been relevant. Reeve 
v. Dennett, supra. 

. Had it been proved, first, (a) that the plaintiff's cotton in contro- 
versy and that of the other three mills had been dyed in the same 
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baths, or (b) even that they had been in process of dyeing during the 
same period, that is to say, if it had been s'.iown- that part of plain- 
tifï's cotton in dispute had been dyedi first, then some cotton f rom onei 
or more of the other mills, thçn some more of plaintiff's cotton, then 
some of that of the other mills, and so on, and, second, there had 
been évidence that the plaintiff had supplied a différent, and for the 
purposes an inferiqr, cotton to that furnished by the other mills, we 
should hesitate to say that there had been error in admitting the tes- 
timony now complained of. Bradford v. Boylston Fire & Marine Ins. 
Co., 11 Pick. (Mass.) 162. 

The record shows, however, that none of the plaintiff's cotton was 
ever put in the same bath with the cotton of anybody else. There 
is no clear évidence that at any time during the period in which the 
cotton in controversy was dyed for the plaintiff any cotton was dyed 
for any of the three mills. Unless that fact was affirmatively shown, 
we do not think that the matters testified to by the witnesses in ques- 
tion are relevant to the controversy. It is true that the défendant has 
oiiered évidence to show that during the three years 1906, 1907, and 
1908, its methods of dyeing were uniform- It asks why, under such 
circumstances, the testimony in dispute is not admissible under the 
rule laid down in Ames v. Quimby, 106 U. S. 347, 1 Sup. Ct. 116, 
27 L. Ed. 100. 

If the jury believed that, during the entire three-year period, every 
lot of cotton had been dyed by défendant substantially like every other 
lot, the controverted testimony was superfluous. It was admitted 
that, during more than a year of that time, plaintiff's cotton had been 
well dyed. If that was true, and the jury believed that the dyeing 
had been donc in the same way during the latter part of 1907 and 
the earlier part of 1908 as in the latter months of 1906 and earlier 
portion of 1907, there was an end of the case. The verdict would 
necessarily hâve been for the défendant. If they did not believe that 
every dye bath during that time had been in ail material respects 
like every other dye bath, and that every other step of the dyeing 
process had at ail times been carried on in substantially the same way, 
the évidence excepted to should not hâve been considered by them. 
It follows that it could not hâve aidied them to find the solution of 
the problem bef ore them. It might readily hâve conf used them in 
seeking the answer. 

From another standpoint there was no occasion for this évidence. 
The record shows that samples of the very cotton which plaintiff said 
was improperly dyed were in defendant's possession. It may some- 
times happen that a party may, without fault of his own, in a case 
like this, be unable to subject the thing in dispute to the examination 
of his own experts, theoretical or practical. In such cases courts may 
be reluctant to say to him that he may not offer any évidence, be- 
cause he c'annot ofïer the best. We hâve no such case before us. 

Was the cotton, samples of which were in possession of both par- 
ties, and some of which had been shown to the jury, dyedi fast to 
scouring? was the question to be answered. The évidence to which 
the plaintiff objected was substantially of the same kind as that which 
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the Suprême Court, in the case of Albany & Rensseker Company v. 
Lundberg, 121 U. S. 451, 7 Sup. Ct. 958, 30 L. Ed. 982, held to be 
inadmissible. The rule is not a new one. It was applied more than a 
century ago. Holcombe sold Hewson béer. Hewson did not pay for 
it. Holcombe sued for the price. Hewson said the béer was bad. 
Holcombe offered to prove that he sold good béer to other people. 
Lord Ellenborough said that he could not do it. He might deal well 
with one, and not with the others. "Let him call some of those who 
frequented the defendant's house and drank the béer which he sent 
in, or let him give any other évidence of the quality of this béer." 
Holcombe v. Hewson, 2 Campbell, 391. 
Reversed. 
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SOSWAT TOWING & TRANSPORTATION CO. et al. GENERAL 

CHEMICAL CO. v. MERCHANTS' & MINERS' TRANSP. CO. et al. 

MERCHANTS' & MINERS' TRANSP. CO. v. GILDERSLEEVE et al. 

(Circuit Court of Appeals, First Circuit. February 8, 1912.) 

Nos. 920;-922. 

1. CoTTETS (§ 405*) — Pedera.1, Courts — ^AppbaI/ — Rehearing. 

The strict practice In the fédéral appellate courts permits a pétition for 
rehearing to conta in only a brief sug^geistlon of the points sought to be 
ralsed without argument. Public Schools v. Walker, 9 Wall. CO,'?, 19 L. 
Ed. 650. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1103; Dec. 
Dig. § 405.»] 

2. Admiralty (i 118*) — Rbview — Questions of Fact. 

An appellate court in an admiralty case, while required to give effect 
to its own judsment on questions of fact, where the évidence is con- 
flictlng, or where It is necessary to détermine the prépondérance to be. 
given to one séries of faets over another, may nevertheless give weight 
to the opinion of the District Court, and follow It when it is iinpossible 
to say that a contrary flnding would be more likely to be correct. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 758-775, 794 ; 
Dec. Dig. § 118.*] 

On pétitions for rehearing. Denied. 
For former opinion, see 191 Fed. 769. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. In two appeals growing out of the colli- 
sion between the Powhatan and a barge, in which our opinion was 
passed down on November 29, 1911, there hâve been two pétitions for 
rehearing, one by the Powhatan in No. 920 and No. 922, and one by 
the Towing & Transportation Company in No. 921. 

[1] The practice with référence to such pétitions is clearly pointed 
out in Public Schools v. Walker, 9 Wall. 603, 604, 19 L. Ed. 650, in 
the following language: 

"Where the court does not on Its own motion order a rehearing, it will be 
proper for counsel to submit without argument, as has been done in the pres- 

•For other cases see eame topic & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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ent Instance, a brief -Wittten or prlnted pétition or suggestion of the point 
or points thought Important. If upon such pétition or suggestion any judge 
who concurred In the décision ttilnks prôper to move for a rehearing, the 
motion wlU be consldered. If not so moveû, the rehearing will be denied as 
of course." 

Thus the practice requires and only permits a brief suggestion of 
matters in which the court may hâve erred or which it may hâve over- 
looked, and where, on tnere présentation, the court desires further 
conisideration. The rehearing, properly speaking, occurs only after 
the pétition has been filed and allowed, and the rehearing directed. 
The parties hâve in thèse cases anticipa ted and submitted brief s which 
are proper only after a rehearing is allowed, consisting on one appeal 
of 47 pages and on the other of 7 pages, going over practically the 
main questions involved in the original hearing. 

[2] We bave discovered two matters in the pétition of the Pow- 
hatan which seem désirable to notice, although there is nothing in 
either of them which renders it necessary that we should do so. The 
pétition undertakes to give spécial efïect to the observations in the 
opinion in The Ariadne, 13 Wall. 475, 479, 20 L. Ed. 542, as to the 
weight to bè assigned to the décisions of courts appealed from. Thèse 
observations are in no sensé a, surprise; they were fully consid- 
ered and explained by us in The Columbian, decided on April 12, 1900, 
100 Fed. 991, 996, 41 C. C. A. 150. We hâve several times since con- 
sidçfedl the rule to which The Ariadne relates, ând the modifications of 
it in later expressions of the Suprême Court, to the effect that ît is 
only whçri two tribunals below concur that there is a strong presump- 
tion in favor of the combined authority. 

Nevertheless, with qualification, the old rule always stands. 
This is illustrated in The Columbian by implication by the statement 
that a finding by the District Court alone will be followed by us, when 
"it is impossible to say" that a finding contrary to that of the District 
Court would be more likely to be correct. It is absurd to say that 
the décision of the District Court has no weight whatever on appeal, 
where the case is one of disputed f acts, or one of the prépondérance ' 
to be given to a séries of facts on each side, even though there is no 
dispute as to their existence, and cannot be, but only a différence of 
opinion as to which mass of. facts should preponderate. In our prin- 
cipal opinion we weighed thç facts against each other; and the resuit 
certainly ïs that we cannot say that we are more likely to be satis- 
fied with a conclusion, if we should reach it, différent, from that of 
the District Court. We carefully weighed the whole case; and ît is 
nnnsense'to maintain that we abdicated the performance of the duty 
which the law imposed on us by declining to give our own opinion 
judicial effect. 

The other proposition made by the pétition in behalf of the Pow- 
hatah relates to marshaling the damages between thé Powhatan and 
the tug. We cônfess that we do nOt know what is meant by the pe- 
titioner. It is true, as it says, that "it may be possible to subject the 
owners of the Powhatan to the payment of the entire damages occa- 
sioned by this collision." That necessarily arises out of the settled 
rule pf law that an innocent person injured is entitled to full damages 
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from eâch of several tort-feasors until full compensation îs received. 
AU we did was to undertake to protect the Powhatan, so far as possi- 
ble, in accordance with the rule laid down in The Sterling, 106 U. S. 
647, 1 Sup. et. 89, 27 h. Ed 98. 

The only point in the cross-petition for rehearing is a new attempt to 
make some use of Wager v. Providence Insurance Company, 150 U. 
S. 99, 14 Sup. Ct. 55, 37 L. Ed. 1013. Whether that case merely af- 
firmed some preceding cases, or merely redecided what had before been 
decided, is of no particular conséquence, and) is purely a verbal criti- 
cism, although the court so far explained the law of the previous cases 
that it may be well to regard it as something more than a mère reaf- 
firmation. We made no use of the case, and only laid it asidie. We 
could not hâve laid it aside if the court had afSrmed the décision in the 
Second Circuit to which it referred, or gone beyond holding that, as 
an appeal had not been perfected, that décision was conclusive for 
certain purposes. At any rate, it virould take a very positive décision of 
the Suprême Court, squarely in point, to satisfy us that, with regard 
to the law of insurances, a person was not the insured who has ex- 
pressly paid for Insurance indorsed in any way on a policy to whom 
it might concern ; although it is no doubt true that there may be cases 
where the insurance is covered into the freight in such a way that 
positive rights cannot be ascertained as clearly as they are ascertain- 
able hère. We will simply add further that, on propositions so clear 
as those before us to which this pétition relates, we are concerned only 
with what the Suprême Court did in fact décide, and are not concerned 
with what it might hâve decidied, if it had gone further than it did. 

Ordered in each case that the pétition fof a rehearing is denied, and 
that the mandate issue f orthwith. 



ST. LOUIS & S. F. R. CO. v. UNDBRWOOD. 

(Circuit Court of Appeals, Fifth Circuit. March 5, 1912.) 

No. 2,291. 

1. Appeai, and Bbeoe (i 928*) — Eeview — Instbuctions — Pbesumption. 

It will be presumed that a case was submitted to the jury on proper 
instructions, where the charge was not excepted to and it does not ap 
pear in the record. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3740- 
3754 ; Dec. DIg. § 928.*] 

2. Négligence (§ 39*) — Place Attbactive to Childbbn — Lumbeb Pile. 

The piling of lumber in an exposed situation and easily accessible to 
children of tender years constitutes aetlonable négligence. 

[Ed. Note. — For other cases, see Négligence, Cent Dlg. § 55; Dea Dig. 
i 39.*] 
S. Négligence (§ 95*) — Imputation of Négligence or Pabent to Child. 

The négligence of a parent is not imputable to a child la an action 
brought in the child's behalf. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. §§ 151-156; 
Dec. Dig. § 95.* 

Négligence imputed to Infant, see note to Chicago G. W. Ry. Co. v. 
Kowalskl, 34 C. C. A. 4.] 

•For other cases see same tupic & i ndmbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

Action at law by Mary M. Underwood against the St. Louis & San 
Francisco Railroad Company, Judgment for plaintiff, and défendant 
brings error. Affirmed. 

The material allégations of the plaintilï's déclaration appear in the 
following statement of the case as prepared by counsel for the railroad 
Company ; 

"Défendant In error recovered Judgment against plaintiff in error on De- 
cember 7, 1910, in the Circuit Court of the United States for the Northern Dis- 
trict of Mississippi, in the sum of $2,500, on aceount of Personal Injuries sus- 
tained on September 19, 1907, whlle gettlng over a pile of lumber of plaintiff in 
error on Its premises at HoUy Springs, Miss. The négligence specifled in the 
déclaration Is that plaintiff In error [herelnafter referred to as "défendant!"] 
and Its agents and employés stacked, near the résidence of défendant in error 
[herelnafter referred to as "plaintlfï"] 49 heavy pièces of oak timber, 4x10 
inches by 16 feet, and that défendant and Its agents and employés, in 
ysing said lumber, 'negligently, carelessly, and recklessly allowed said tiers 
to beeome loose and ùnsafe, and negligently, recklessly, and carelessly per- 
mitted said stack of timber aforesaid to beeome dangerous, unsafe, and lia- 
ble to, topple and fall at any tlme; that said défendant and Its agents and~ 
employés negligently and carelessly allowed said large lot of Iticiber, stacked 
and plled In a public place, to beeome unsafe and dangerous, and negligently, 
carelessly, ànd recklessly used pièces from said stack of lumber In a danger- 
ous and unâafe manner^ thereby permlttîng said stack to beeome dangerous 
and unsafe and likely to topple and fall.' The déclaration further chargesi 
that plaintiff, six years of âge, and other children, were accustomed to play 
on said pile of lumber, and thfit on the 19th day of September, 1907, whlle 
plaintiff was so playlng around said. lumber, the same fell upon her, break-j 
ing bdth of her legs and permanently Injuring her, and that défendant and 
Its agents and i employés knew that the plie of lumber was calculated to at- 
tract and entice children of a tender âge to play thereon. Defendant's plea 
was, 'Not gullty,' and the pleas of the négligence of plalntlfCs father, defend- 
ant's section foreman In charge of the 'pile of lumber, and the négligence of 
plaintiff's father and mother In allowlng thelr- daughter to play on the lumber 
in question. A further plea was. the négligence of plaintiff in trying to cross 
and slide from the plie of lumber In a négligent and careless manner." 

The cause was submitted to the jury under appropria te instructions, 
and a verdict was rendered in favor of the plaintiff. Judgment was 
duly entered upon the verdict, to reverse which the défendant prose- 
cutes, error, , 

W. F. Evans, p. T. Miller, J. W. Buchanan, Wm. C. Dufour, and 
H. Génères iDufoiir, for plaintiff in error. 

Binfprd Watkins, James Stone, and T. B, Watkins, for défendant 
in error. . v 

Before McCORMICK and SHELBY, Circuit Judges, and MAX- 
EY, Disiirict Judge. 

MAXEY, District Judge (after stating the facts as above). [1] 
The issues of the case were submitted to the jury, and it must be pre- 
sùrried ùpon prôper instructions, since the charge was not excepted to 
and, il; does npt appear in the record. 

[2] Exammation of the testimony makes it évident that the material 
allégations, of the déclaration are supported by the proof. That the 
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conduct of the défendant, in placing the lumber in an exposed situa- 
tion and easily accessible to children of tender years, constitutes action- 
able négligence, plainly appears by référence to the foUowing authori- 
ties: Union Pacific Railway Company v. McDonald, 152 U. S. 262, 
14 Sup. Ct. 619, 38 L. Ed. 434; Spengler v. Williams, 67 Miss. 1, 6 
South. 613; City of Vicksburg v. McLain, 67 Miss. 4, 6 South. 774; 
Mackey v. City of Vicksburg, 64 Miss. 177 , 2 South. 178; Temple v. 
McComb City Electric Light & Power Company, 89 Miss. 1, 42 South. 
874, 11 L. R. A. (N. S.) 449, 119 Am. St. Rep. 698. 10 Ann. Cas. 924. 
In the McDonald Case, 152 U. S. at page 277, 14 Sup. Ct. at pai^e 625,- 
38 L. Ed. 434, Mr. Justice Harlan quotes the following language 
used by Chief Justice Cooley in Powers v. Harlow, 53 Mich. 507, 19 
N. W. 257, 51 Am. Rep. 154. 

"CMldreh, wherever they go, must be expeeted to aet upon chiUlisti in- 
stincts and impulses; and others who are chargeable wlth a duty of care and 
caution towards them must calculate upon this, and take précautions accora- 
Ingly. If they leave exposed to the observation of cljildren auytliiug which 
would be tempting to tliem, and wtiich they in their immature judgmeut uiiglit 
naturally suppose they were at liberty to handle or play with, they should 
expect that liberty to be taken." 

[3] But it is insisted by counsel that if the father, who had charge 
of the lumber as section foreman of the défendant, was négligent, 
either in failing to keep the pile of lumber in a safe condition, or in 
permitting the child to play on it, that his négligence was imputable 
to the child. It should be borne in mind that this suit is brought, not 
for the benefit of the parents, but in behalf of the child, for injuries 
by her sustained. In such case the better rule, which is supported by 
the decided weight of authority, is that the négligence of the parents 
should not be imputed to the child. 1 Thompson's Corn. Law. Neg. 
§§ 292, 293, 294; Westbrook v. Railroad Company, 66 Miss. 560, 6 
South. 321, 14 Am. St. Rep. 587; Railway Company v. Hirsch, 69 
Miss. 126, 13 South. 244. 

The admission of the testimony objected to by the défendant was 
not prejudicial error. The moderate amount of the verdict rebuts any 
presumption of préjudice on the part of the jury. 

Finally, it is objected that the court erred in permitting the witness 
Keel to testify that the pile of lumber was dangerous to children play- 
ing on it. We perceive no error in admitting the testimony. The 
question was one of fact, about which any one of ordinary intelli- 
gence might hâve testified. Besides, the évidence was merely cumula- 
tive, since the witness Wells had testified without objection to the same 
fact. 

We find no réversible error in the record, and the judgment is there- 
iore affirmed. 
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BELL et al. V. UNION PAC. R. CO. 

(Circuit Court of Appeals, Elghth Circuit March 4, 1912.) 

No. 3,525. 

1. Tbiai (i 420*) — Instbttoted Vebdict — Motion— Denial — Waiveb. 

Where défendant moves for an instructed verdict, or a judgment In 
hls favor, at the close of plaintifC's case, and after a déniai of his motion 
proceeds to introduce évidence in his own behalf, any exception to the 
adverse ruling Is waived, unless the motion Is repeated at the close of 
ail the évidence, agaln denied, and an exception saved. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. | 983; Dec. Dig. § 
420.*] 

2. Appeal and Ebeoe (§ 671*) — Assignmknts of Eeeob — Record. 

Assignments of error cannot be reviewed, where they call in question 
certain alleged erroneous rulings not shown by the record. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 2867- 
2872; Dec. Dig. § 671.*] 

8. Appeal and Eerob (§ 719*)— ^Rulings on Evidence — ^Assignments of Bb- 

BOE — NEOBSSITT. 

Exceptions saved to rulings on the admission or rejection of évidence 
cannot be reviewed, where they are not made the subject of an assign- 
jnent of error. 

[Ed. Note. — For otheir cases, see Appeal and Error, Cent Dig. §§ 2968- 
2982; Dec. Dig. § 719.'^] 
4. Appeal and Eerob (§ 273*)-ti-BxCEPTi6NS — Scope. 

Where conflicting évidence is heard in an action at law trîed by the 
court, and a gênerai flnding only made thereon, an exception to such flnd- 
ing, or to the Judgment fehdered, présents nothing for review on a writ 
of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1620- 
1680, 1764; Dec. Dig. § 278.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Ejectment by the UnjcMi Pacific Railroad Company against Frank 
O. Bell and others. Judgment for plaintifï, and défendants bring err 
ror. Afifirmed. ' 

Eugène J. Hainer, Jérôme H. Smith, and Stephen S. Abbott, for 
plaintiflfs in error. 
Dorsey & Hodges and E. I. Thayer, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was an action in ejectment, insti- 
tuted by défendant in, error to recover possession of a tract of land 
in Logan coùnty, Colo. Âftèr issue was jbifled, a jury was duly waived, 
and the cause tried to the court. Evidence was heard, and after plain- 
tiiï rested the défendants moved for a judgment in their. favor. This 
motion was denied, and exceptions were duly saved. Défendants, 
instead of resting their case and standing on their motion, proceeded 
to introduce évidence in their own behalf of a contradictory char- 
acter to that offered by plaintiff ; but no f urther or additional motion 

•For other cases see same topic & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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for a judgment on ail the évidence in favor of défendants was after- 
wards made, and, of course, there was no exception to a refusai to 
grant such a motion. The record reads thus : 

"And thereupon the plalntiffl rested Its case" (In rebuttal). "And the above 
and f oregoing is ail the évidence glven, oflfered, or recelved upon the trial 
of said cause. And thereupon, and on the same day, the court, belng fully 
advised In the premises, renders judgment in favor of the plaintiff and 
against the défendants for possession of said property and for costs. To 
which judgment of the court, and to the entry thereof, the défendants, by 
thelr counsel, separately, then and there duly excepted, and ai) exception is 
allowed, and sixty (60) days from this day is allowed within which to tender 
bill of exceptions." 

The assignment of errors is as foUows: 

I. "That the court erred in not granting a nonsult in above-named case at 
the close of plaintifC's évidence, inasmuch as the plaintifC had not shown im- 
médiate right of possession to said premises." 

II. "The court erred in not giving judgment for the défendants, on the 
ground and for the reason that an action in ejectment and for possession is 
a possessory action, and no right of possession foUows from the proving or 
establlshing of a title." 

III. "The court erred in holding thaû the plaintifC had not walved the de- 
fault Alleged, proved, and under which plaintiff attempted to rescind a con- 
tract of sale from plaintiff to défendants herein." 

IV. "The court erred in holding that the défendants had not the équitable 
right of paying the money into court, or to the plaintiff herein, for each and 
every amount due plaintiff under contract of sale, and retain possession of 
the land." 

V. "The court erred in holding that a default, once aequlesced in, could be 
used for a forfeiture of contract, without personal notice to the parties In 
default under such waiver." 

VI. "The court erred in holding, in substance, that the plaintiff was not 
required to pursue its remedy by strict common-law foreclosure of the prem- 
ises involved, including the right of rédemption." 

VII. "The court erred in holding that défendants did not bave right ot 
rédemption under the law, facts, and évidence of this cause, and the right to 
pay up ail defaults and remain in possession of the land." 

VIII. "That the verdict, flndlngs, and judgment order and decree were 
against the law." 

IX. "That the verdict, findings, and Judgment order and decree were against 
the évidence." 

X. "That the verdict, flndlngs, and judgment order and decree were against 
both the law and the évidence." 

[ 1 ] It has been invariably held by this court that when a défendant, 
at the close of plaintiff's case, moves for an instructed verdict or a 
judgment in his favor, and after a déniai of his motion proceeds to 
introduce évidence in his own behalf, any exception to the adverse 
ruling is waived, unless the motion is repeated at the close of ail the 
évidence, again denied, and due. exception saved. As none of thèse 
things occurred in this case, the first assignment of error cannot be 
sustained. 

[2] The second, third, fourth, fifth, sixth, and seventh assignments 
call in question certain alleg^d erroneous rulings of the trial court; 
but the record fails to disclose any such rulings, or any exceptions 
taken to them, if made. There was no finding of facts by the trial 
court, or no déclarations of law embodying the légal propositions spec- 
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ified in thèse assigiiments, either given or refused, and necessarily no 
exception was taken to any adverse ruling thereon. 

[3] There were several exceptions saved to rulings on the admis- 
sion or rejection of évidence, by the défendant; but no such rulings 
are made the subject of an assignment of error, hence they are not 
reviewable. 

[4] The remaining assignments are to the gênerai effect that the 
finding and judgment, as rendered, were against the law and the évi- 
dence. It is settled by a long line of décisions that where évidence 
of a conflicting character is heard in an action at law, and a gênerai 
finding only made thereon, an exception to such finding alone, or to 
the judgment rendered thereon, présents nothing for review. The 
cases in this court where each and ail of the foregoing propositions 
are laid down are Barnard v. Randie, 49 C. C. A. 177, 110 Fed. 906, 
Mutual Life Ins. Co. v. Kelly, 52 C. C. A. 154, 114 Fed. 268; York 
V. Washburn, 64 C. C. A. 132, 129 Fed. 564, United States Fidelity 
& G. Co. V. Board of Com'rs, 76 C. C. A. 114, 145 Fed. 144, and 
School District No. 11 v. Chapman, 82 C. C. A. 35, 152 Fed. 887. 

The judgment must be affirmed* 



COURTENAY MBRCANa?ILE CO. v. FINCH, VAN SLXCK 
& McCONVILLE et al. 

(Circuit Court of Appeals, Elghth Circuit March 7, 1912.) 

No. 3,604. 

Bankrtjptct (§ 60*) — Acr of Bankruptct — "Geneeal Assignment tob the 
• Benefit of Cheditoks." 

An assignment of ail of a debtor's property to an assignée, to couvert 
Into nioney and apply to the dlscharge of debts owlng to such creditors 
as assented thereto and agreed to accept the divldend thereunder In fuU 
of thelr clainis, was a "gênerai assignment for the benefit of creditors," 
such as constltutes an act of bankruptcy under the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). 

[Ed. Note. — Por other cases, see Bankruptcy, Cent Dig. § 80 ; Dec. Dig. 
§ 60.*] 

Appeal from the District Court of the United States for the District 
of North Dakota. 

In the matter of the Courtenay Mercantile Company, bankrupt. 
From a judgment adjudging bankruptcy (186 Fed. 352), said bank- 
rupt appeals, adversely to Finch, Van Slyck & McConville and others. 
Affirmed. 

George H. Stillman, for appellant. 

A. E. Boyesen and H. H. Flor, for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date. & Rep'r Indexas 
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WM. H. MUNGER, District Judge. The Courtenay Mercantile 
Company, a corporation, becoming insolvent in November, 1910, exe- 
cuted and delivered the following instrument : 

"Minneapolis, Minn., Mareh 3, 1911. 
"Assignment, Courtenay Mercantile Co. to P. S. Preston. 

"Thls agreement, made this lOth day of November, 1910, by and between 
Courtenay Mercantile Company, a corporation, of Courtenay, in tbe county 
of Stutsman, state of Nortb Dakota, party of tbe flrst part, and Percival S. 
Preston, of tbe city of Minneapolis, county of Hennepin, and state of Minne- 
sota, party of tbe second part, witnessetb: Tbat tbe party of the flrst part, 
In considération of the preœlses and tbe mutual promises herein contained 
and tbe sum of one dollar to it in band paid by the party of tbe second part, 
bas granted, bargained, sold, conveyed, and assigned, and by tbese présents 
does bargain, grant, sell, convey, and assign, unto said party of the second 
part, bis successors and assigns, forever, ail and singular its stock of goods, 
wares, and mercbandise, book accounts, notes and ail claims demands, and 
choses in action, wlth ail évidences tbereof and securities tbereto pertaining, 
and ail its lands, tenements, and hereditaments, wherever situate, to bave 
and to hold the same unto the said party of the second part, bis successors 
and assigns, forever, in trust, nevertheless, for the uses and purposes follow- 
ing, which tbe second party agrées to fulfill, to wlt: 

"(1) To take possession of said property, and to sell and dispose of same at 
public or priva te sale, with ail reasonable diligence, and to couvert the same 
into money ; also to collect ail claims, demands, aud bills receivable bereby 
assigned, or to settle, compromise, and compound any tbereof tbat are doubt- 
ful, or to sell and dispose of the same and reduce them to money as soon as 
may be, and witb and out of the proceeds of sueb sales and collections: 

"(2) To pay and diseharge ail the just and reasonable expenses, costs, and 
charges of exeeuting and earrying into effect the trust bereby created, in- 
cluding reasonable compensation to tbe party of the second part for bis serv- 
ices and expenses paid or incurred (including counsel fées) in exeeuting the 
same. 

"(3) To pay and discharge in fuU, if the residue of such proceeds be suffl- 
cient, ail the debts and liablllties due or ovcing by the party of tbe flrst part, 
Including interest thereon, to those of bis creditors who shall become parties 
hereto by signing thls agreement or copy tbereof, and who shall in considéra- 
tion of the premises undertake and agrée, upon payment made, whetber in 
whole or in part, as herein provided, to fully release, discharge, and absolve 
the party of the flrst part from and of ail indebtedness to them, or either of 
them, now due or owing. r 

"And if the residue of said proceeds shall not be sumcient to pay said debts 
and liabilities and interest in full, then to apply the same so far as they 
will extend pro rata to tbe payment of said debts and liabilities and interest. 
And If, after payment as aforesaid, there shall be any surplus, to pay sucb 
surplus to the party of the flrst part, hls executors, administrators, or as- 
signs. The words 'party of the flrst part* herein shall be construed to mean 
parties of the flrst part. 

"In witness whereof, the said party of the flrst part has bereunto set bis 
band and seal the day and year flrst above written. 

"Courtenay Mercantile Co., 
"[Corporate Seal.] By J. B. Durkee, Président." 

This instrument was duly acknowledged and filed for record. Thir- 
ty-eight creditors, whose claims aggregated a little over $7,000, ac- 
cepted the terms of the instrument. Twenty-four creditors, whose 
claims aggregated a little over $40,000, either refused or failed to 
signify their acceptance. On the 30th of January, 1911, certain 
creditors filed a pétition in bankruptcy, praying that the said Mer- 
cantile Company be adjudged bankrupt, charging as the act of bank- 
ruptcy that on the lOth day of November, 1910, it made a gênerai as- 
194F.— 24 -- - 
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signment for the benefit of its creditors to one Percival S. Preston, 
being the instrument heretofore mentioned. The Courtenay Mer- 
cantile Company filed itS; answer to the pétition in involuntary bank^ 
ruptcy, denying that it committed the act of bankruptcy alleged, or 
that it was insolvent. The case came on for trial, and was heard 
upon a stipulation as to the facts — the stipulation showing that, by 
the instrument above mentioned, the Courtenay Mercantile Company 
conveyed to Preston ail of its property of every kind and nature; 
that the above-mentioned instrument was executed by the Courtenay 
Mercantile Company and delivered to Preston pursuant to a resolu- 
tion of the board of directors of the Courtenay Mercantile Com- 
pany; that Preston accepted the trust, and entered upon the dis- 
charge of his duties as trustée. The court held that the foregoing 
instrument was a gênerai assignment within the meaning of the bank- 
rupt law, and hence an act of bankruptcy, and adjudged the company 
a bankrupt. The Courtenay Mercantile Company brings the case hère 
on appeal, and the single question is présentée! as to whether the above 
agreement was a gênerai assignment within the meaning of the bank- 
rupt law. 

It is first to be obseryed that the instrument conveyed ail of the 
property of the alleged baiikrupt to a trustée, who was not a creditor, 
and for the benefit of creditors. No right of rédemption remained, 
and bankrupt retained no interest, excepting to receive whatever prop- 
erty, if any, should remain after the entire paynient of its indebted- 
ness. In re Thomlinson Company, 154 Fed. 834, 83 C. C. A. 550, 
this court, passing upon the question as to what was a gênerai as- 
signment within the meaning of the bankrupt law, said : 

"The 'gênerai assignment' there contemplated Is to be taken In its generie 
sensé, and embraces any conveyance at eommon law or by statute by whieh 
the parties Intend to make an absolute and unconditlonal appropriation of the 
property conveyed to raise funds to pay the debts of the vendor, share and 
share alike. Appolos v. Brady, 1 C. C. Aw 299, 49 Fed. 401; Bartlett v. Teah 
(C. C.) 1 Fed. Î68 ; In re Gutwillig (D. C.) 90 Fed. 475 ; Id., 34 C. C. A. 377, 92 
Fed. 337; In re Sievers (D. C.) 91 Fed. 366; Davis v. Bohle, 34 C. C. A. 372, 
92 Fed. 325. Such a conveyance Inevitably thwarts opération of the bankruptcy 
a,cl;. • * * The Instrument in question does not contain any of the élé- 
ments of a mortgage, as insisted upon by bankrupt's counsel. The idea that 
it was Intended as a seeurity for the ultimate payment of the debts of the 
vendor, or that a réservation of a right to redeem wbenever the vendor shall 
pay its debts was Intended, is not remotely suggested by any of the terms 
of the instrument; In other words, there is no right of rédemption reserved. 
The provision at the end of the instrument, requiring a surplus, if any, to be 
pald to the 'vendor, cannot be regarded as such réservation. It is nothlng 
more than an expression of what the law Implies. If, after ail the property 
had been disposed of, and, ail the creditors had been fuUy paid, and ail the 
expenses satisfled, any surplus remained, it belonged as a matter of law to 
the debtor, and no formai statement to that efCect can change the légal and 
obvions Import of the instrument from a général assignment for the payment 
of debts to a provision for th'elr seeurity in the nature of a chattel mortgage." 

The rule thus announced is entirely applicable to the instrument ex- 
ecuted by the Courtenay Mercantile: Company ; the only différence 
between the two being that, in the instrument of the Courtenay Mer- 
cantile Company, there was a provision that the proceeds should be 
distributed among the creditors who accepted the terms of the instru- 
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ment. This certainly did not change its character. So far as the 
Courtenay Mercantile Company was concerned, they conveyed ail their 
property to the trustée for the benefit of their creditors, and the in- 
strument speaks of the date of its exécution and delivery. It could 
not be known at that time but that ail of the creditors would accept 
its provisions. Had ail the creditors accepted, it certainly would hâve 
operated as a gênerai assignment. We do not think that the question 
as to whether an instrument of that character constitutes a gênerai 
assignment or a mortgage is dépendent upon the subséquent event of 
its acceptance by each and ail of the debtor's creditors. In Griffin 
V. Dutton, 165 Fed. 626, 91 C. C. A. 614, the Court of Appeals of the 
First Circuit, said: 

"Nor Is It necessary that the assignment should be valid for ail purposes; 
as, for instance, that the creditors should assent thereto. The language of 
the bankruptcy act is gênerai. It makes no distinction between strictly valid 
Instruments and those which may be invalld for certain purposes. To liniit 
its opération to those assignments which are in ail respects valid would be 
contrary to the intent and purpose of the act." 

Tothe same effect, see In re Meyer, 98 Fed. 976, 39 C. C. A. 368. 

It is established by the foregoing authorities that a gênerai assign- 
ment for the benefit of creditors, within the inhibition of the bankrupt 
law, need not necessarily be one which is valid according to the state 
law. If its légal effect is a transfer of ail the debtor's property to a 
trustée for the benefit of ail creditors, share and share alike, who 
shall come in and prove their claims, and thus accept its terms, it con- 
stitutes a gênerai assignment. 

We are cited to the case of Joas v. Jordan, 21 S. D. 379, 113 N. W. 
73, where the Suprême Court of South Dakota, construing a similar 
instrument, held that it was not an assignment, but a mère security, 
as it was for the benefit only of those creditors who assented to its 
conditions. The court in that case was construing an instrument with 
référence to the statutory laws of that state, and was not dealing with 
the question of an assignment under the bankrupt law. Our atten- 
tion has not been called to any case by the Suprême Court of North 
Dakota holding that such an instrument is a security in the nature of a 
chattel mortgage. 

We are clearly of the opinion that the instrument in question was 
a gênerai assignment for the benefit of creditors, within the purview 
of the bankrupt law, and the decree is afiîrmed. 



CHICAGO, B. & Q. R. CO. v. UPTON. 

(Circuit Court of Appeals, Eighth Circuit. March 4, 1912.) 

No. 3,593. 

1. Masteb AND Servant (| 286*) — Injubies to- Servant — Railboads — Explo- 
sion OF Locomotive — Négligence — Question fok Jury. 

In an action for injuries to a brakeman by the explosion of a locomo- 
tive, whether the engineer was négligent in permitting the water In the 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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boiler to get so low as not to cover the crown sheet, the natural resuit 
of whleh would be to cause an explosion, held for tbe jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. DIg. $| 
1001, 1006, 1010-1050; Dec. Dlg. § 286.*] 

2. Appeal and Erbob (§ 1059*) — Exclusion of Evidence — ^Pbejudioe. 

Where, in an action for injuries to a servant by the explosion of a lo- 
comotive, the question of the détective condition of the boiler was wlth- 
drawn from the jury, défendant was not prejudiced by the exclusion of 
évidence to show that the engine itself was in proper condition, and that 
the explosion must hâve been caused by a lack of water. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 4208; 
Dec. Dig. § 1059.*] 

3. Tkial (§ 260*) — Instructions — Eeqxtest to Charge. 

It is not error to exclude requests to charge substantially covered by In- 
structions glven. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 651-659 ; Dec. DIg. 
I 260.*] 

4. Evidence (§ 359*)— X-Rat Plates. 

X-Ray plates, the correctness of which had been verlfled by compétent 
évidence, are admissible to show the estent and character of an injury. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 1509-1512; Dec. 
Dig. § 359.*] , 

5. Appeal and Ebbob (§ 1004*) — Questions Reviewable — Excessive Veb- 

DICT. 

An objection that the amount of a verdict Is excessive cannot be con- 
sidered by the Circuit Court of Appeals on a writ of error. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3944- 
3947 ; Dec. Dig. § 1004.*] 

In Error to the Circuit Court of the United States for the Lincoln 
Division of the District of Nebraska. 

Action by Morris H Upton against the Chicago, Burlington & 
Quincy Railroad Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

Byron Clark, B. L. Green, and James E. Kelby, for plaintiff in 
error. 

Lionel C. Burr, Robert J. Greene, and Philip E. Greene, for défend- 
ant in error. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. Morris H. Upton was an em- 
ployé of the Chicago, Burlington & Quincy Railroad Company, as 
head brakeman on a freight train upon defendant's road. As such 
head brakeman, he was authorized to ride, when not actively engaged 
in his duties, in the cab of thè engine. On the 18th day of Novem- 
ber, 1909, while in the cab of an engine, drawing a train of freight 
cars upon which he was engaged as such head brakeman, the boiler 
of the engine exploded, causing injury to him, for which he brought 
this action. ' ■ 

Various acts of négligence on the part of the défendant and its em- 
ployés were alleged in the pétition ; but the court in its instructions 

•For other cases see same toplc & § numbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to the jury eliminated ail acts of négligence but one, submitting the 
question of négligence to the jury in the following language: 

•'The only question as to the defendant's négligence whlch you will consider 
is as to whether or net the engineer of this locomotive was négligent. AU other 
questions of négligence are withdrawn from yonr considération. As to the 
allégation that the négligence of the engineer caused this explosion, you are 
f urther instructed that the only question relatlng to his négligence which you 
can consider is whether or not the engineer was négligent in allowlng the wa- 
ter to get so low as not to cover the crown sheet of this boiler at and immedi- 
ately precedtDg the explosion. Unless the engineer was négligent in so allow- 
lng this, the plalntifC cannot recover in this action. * * * If you belleve 
ifrom the évidence that the conditions which resulted in the explosion of which 
plaintifï complains were created by accident, or other reasons which could not 
hâve been prevented or foreseen by the engineer while exercising the usual and 
ordinary care which a reasonably prudent engineer would exercise while uslng 
and operating said engine, considering the nature of the business in which he was 
engaged, then you will find for the défendant. * • • Before you can re- 
turn a verdict in favor of plaintiff and against défendant, you must find some 
act of négligence or négligent failure to act on the part of the engineer in ths 
use and opération of engine No. 2046, which was the proximate cause of there 
not being sufflcient water in the boiler to prevent the explosion of whlch plain- 
tiff complains." 

A verdict arui judgment was rendered in favor of the plaintifï, to 
reverse which this action is brought. 

[1] It is first assigned as error that the court refused to direct a 
verdict for the défendant, based upon the theory that the évidence 
was insufficient to show négligence on the part of the company. The 
évidence discloses that the engine was equipped with a water gauge 
to indicate the quantity of water in the engine; that it frequently 
happened that this water gauge would be obstructed by a small par- 
ticle of scale from the boiler, and there were three cocks for the 
engineer to use, which would détermine with accuracy the quantity 
of water in the boiler. On the day of the explosion the hostler in 
the roundhouse started the fire and steamed up the engine, took it 
out of the roundhouse, and delivered it to the engineer. The engine 
was taken to a water tank and coal chute, and equipped with water 
and fuel, then attached to the train, and started upon its joumey. 
It clearly was the duty of the engineer, before starting, to exercise 
ordinary care to ascertain if the engine was properly supplied with 
water. After it had proceeded some nine minutes, the explosion took 
place. The évidence, including the évidence of defendant's experts, 
we think, clearly established the fact that the explosion was caused 
because of the insufSciency of water in the boiler of the engine, and 
that the natural resuit of such deficiency would cause an explosion. 
The évidence was of a character sufficient to submit to the jury the 
question whether the engineer, having charge of the engine, had he 
exercised reasonable care under the circumstances, would not bave 
known that the boiler was not sufficiently supplied with water. We 
think the court properly refused to direct a verdict for the défendant. 

[2] It is f urther urged that the court erred in striking out and ex- 
cluding certain évidence offered on the part of défendant. This év- 
idence only tended to show the engine itself was in proper condition, 
and that the explosion must hâve been from lack of water. The ques- 
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tion as to the def ective condition of the boiler, as we hâve seën, was 
taken by the court from the jury. Hence the exclusion of this évi- 
dence was in no way prejudicial. 

[ 3 ]i Exceptions were taken to the refusai to give certain requested 
instructions. Those applicable, however, were ail substantially given 
to the jury in the instructions given by the court upon its own mo- 
tion. 

[4] It is further objected that the court admitted in évidence X-ray 
plates taken, showing the extent and character of plaintiflf's injury. 
Their correctness had been verified by compétent évidence, and were, 
wë think, properly admitted. City of Geneva v. Burnett, 65 Neb. ' 
464, and note, 91 N. W. 275, 58 L. R. A. 287, 101 Am. St. Rep. 628; 
Carlson v. Benton, 66 Neb. 486, 92 N. W. 600, 1 Ann. Cas. 159; 
Mauch V. Hartford, 112 Wis. 40, 87 N. W. 816. But it is said that. 
whilë prints taken from the plates may be admitted, the plates them- 
selves are inadmissible. The contrary was held in De Force v. N. 
Y., N. H. & H. R. Co., 178 Mass. 59, 59 N. E. 669, 86 Am. St. Rep. 
464. ' ■ 

[5] Again, it is urged that the amount of the verdict is excessive. 
That question cannot be considered by this court on error. Illinois 
Cent R. Co. V. Davies, 146 Eed. 247, 76 C. C. A. 613; yEtna Indem- 
nity Co. v. J. R. Crowe Coal & Mining Co., 154 Fed. 545, 83 C. C. 
A. 431,;, Nelson v. Bank of Fergus County, 157 Fed, 161, 84 C. C. 
A. 609, 13 Ann. Cas. 811, and case thereifl cited. ,, 

The judgment is aiïïrmed., ', 



DAVIS V. MOBII^E & O. R. CQ. 
; (Circuit Court of Appeals, rifth Circuit. March 5, 1912.) 

No. 2,179: • 

CaKbiers (| 202*)— Excessive Rate— Repabation — Reco vert. 

Ûnëer the rule that thé onîy person damaged by a catrler's charge of 
an excessive rate is the person aetually compelled to pay sueh rate, a 
complaint by a shlpper to recover repar;atIon, alleging that hls business 
had been Injured by the charge of the excessive rate, in that the priée 
and value of hls lumber shlpped was reduced and dlmlnished to the ex- 
tent ôf thé excess of the rat«, but failing t(J allège that he paid the frelght 
oh thé shipment made by him, or that It was paid by any one for him, 
or on his account, was <îeniurrable. ; 

[Ed. rjote.— For other cases, see Carrlj^s, Cent. Dlg. §§906-915; Dec. 
Dig. § 202.*] 

In Error to the Circuit Court of the Unitedi States for the Southern 
District of Mississippi. 

Suit by B. B. Davis againSt the Mobile & Ohio Railroad Company. 
From a judgment of dismissâl on demurrér, plaintiff brings error. 

Affii-med. 

The plalntlfC in error, plàlntlfC below, brought suit agalnst thé défendant In 
error,: défendant below, to recover damages growing out of an excessive 
freight charge of 2 cents per hundred pounds on yellow pine, lumber in car 

•For other cases see same topic & i kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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load lots. The Increased rate of 2 cents per hundred pounda over the old rata 
was held to be unreasonable by the Interstate Commission. The coutest be- 
tween the millowuers, the shippers, the consignées and the raiiroads was 
prolonged and vlgorously prosecuted. See Southern Pine Lumber Company 
V. Southern Railway Company, 14 Interst. Com. R. 195 ; Nicola, Stone & Myera 
Company v. L. & N. R. R. Co., 14 Interst. Com. R. 199; Central Yellow Pine 
Ass'n V. Illinois Cent. R. Co., 10 Interst Com. R. 505; Tlft v. Southern R. 
Co., 10 Interst Com. R. 548; Illinois Central Railrôad Company v. Interstate 
Commerce Commission, 206 TJ. S. 441, 27 Sup. Ct 700, 51 L. Ed. 1128 ; South- 
ern Railway Co. v. Tift, 206 U. S. 428, 27 Sup. Ct 709, 51 L. Ed. 1124, 11 
Ann. Cas. 846, to whlch référence is made for a history of the lltigation. In 
the présent case the défendant demurred to the déclaration of the pla4ntltf. 
The demurrers were sustained and the suit was dismlssed, and plaintiJï prose- 
eûtes a writ of error to review the judgment 

G. Q. Hall, Hall & Jacobson, for plaintiff in error. 
S. R. Prince, for défendant in error. 

Before McCORMICK and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the facts as above). We as- 
sume, without deciding, in view of the facts of the case, that the plain- 
tiff had the right to resort to the courts to en force his alleged claim 
for damages without first applying to the Interstate Commission for 
réparation. The question, however, is involved in doubt as will readi- 
ly appear by referring to the cases of Texas & Pacific Railway Co. 
V. Abilene Cotton Oil Ce, 204 U. S. 440, 27 Sup. Ct. 350, 51 L. Ed. 
553, 9 Ann. Cas. 1075, and Robinson v. Baltimore & Ohio Railrôad 

Company, 32 Sup. Ct. 114, 56 L. Ed. , 222 U. S. 506. The latter 

case was decided by the Suprême Court, January 9, 1912, and has 
not been officially reported. 

Conceding the jurisdiction of the Circuit Court, the only important 
question submitted for our considération is whether the plaintiff is 
entitled to recover because the défendant illegally increased its freight 
rate on yellow pine lumber. That the increase of the through rate of 
two cents per hundred pounds was illégal is clearly disclosed by the 
cases to which référence has been made in the foregoing statement, 
It, however, does not follow that the plaintiff has been damaged by 
the illégal charge. The déclaration allèges that he was a millowner 
and manufacturer of lumber and owner of the lumber shipped, but 
there is a significant absence of allégations showing that he paid the 
freight on the shipments, or that it was paid by any one for him and 
on his account. Lest injustice be done the plaintiff, the contention of 
his counsel is reproduced in their own words, appearing on page 45 
of their brief : 

"In the instant case, the déclaration allèges, as the wrong done, the extor- 
tlon of two cents per hundred pounds more than was reasonable, and that 
his business was thereby Injured to that extent, that Is to say, the priée and 
value of his lumber so shipped was reduced and diminished to the extent of 
two cents per hundred pounds, and that the wrong and injnry so Inflicted 
was In pursnanee of an agreement, conspiracy, contract, and combination be- 
tween plaintiff and Connecting Unes to advancethe rates on yellow pine lum- 
ber two cents per one hundred pounds, or $10.00 per car, over and above the 
rate theretofore charged and coUected as a reasonable and legitimate rate.'" 
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It is thus observed that the plaintiff does not base his rîght to re- 
cover'on the groundi that he paid the excessive rate charged, or that 
he was in any manner liable for its payment. But he proceeds upon 
the theory that the increased freight rate "reduced and diminished" 
the price and value of his lumber to the extent of two cents per hun- 
dred pounds, and hence that he suffered damage to that extent. To 
such contention we are unable to yield assent. The damages claimed 
are too remote, contingent, and spéculative to form a basis for a 
judgment. To authorize a recovery, the damages must be the nat- 
ural and proximate conséquence of the act of which complaint is made. 
Thus in the language of the Suprême Court: 

" 'The damage to be recovered must always be the natural and proximate 
conséquence of the act complalned of,' says Mr. Greenleaf (volume 2, par. 266) ; 
and 'the test Is,' adds Chief Justice Beasley In Crater v. Blnninger, 33 N. 
J. Law, 513, 518 [97 Am. Dec. 737], 'that those results are proximate which 
the wrongdoer from his position must hâve contemplated as the probable 
conséquence of his fraud or breach of contract' " Smith v. Bolles, 182 U. S. 
130, 10 Sup. et. 40, 33 L. Ed. 279. 

The rule was clearly stated by the court, speaking through Mr. Jus- 
tice Matthews, in Western Union Tel. Co. y. Hall, 124 U. S. 455, 8 
Sup. Ct. 580, 3 IL. Ed. 479: 

"In Griffln v. Colver, 16 N. T. 489, 495 [69 Am. Dec. 718], the rule was 
stated to be that 'the damages must be such as may fairly be supposed to 
hâve entered Into the contemplation of the parties when they made the con- 
tract, that Is, they must be such as might naturally be expected to follow its 
violation, and they must be certain both in their nature and in respect to 
the cause from which they proceed. The familiar rules on this subject are 
ail subordinate to thèse. For instance, that the damages must flow dlrectly 
and naturally from the breach of contract is a mère mode of expressing the 
first, and that they must be not the remote but proximate conséquence of such 
breach, and must not be spéculative or contingent, are différent modifications 
of the last.' In Booth v. Spuyten Duyvil Bolling Mills Co., 60 N. Y, 487, page 
492, the rule was stated to be that 'the damages for which a party may re- 
cover for a breach of a contract are such as Ordlnarily and naturally flow from 
the nonperformance. They must be proximate and certain, or capable of 
certain ascertainment, and not remote, spéculative, or contingent.' In Whlte 
V. Miller,. 71 N. Y. 118, 133 [27 Am. Bep. 13], It was said: 'Gains prevented, 
as well as losses sustalned, may be recovered as damages for a breach of con- 
tract, when they can be rendered reasonably certain by évidence and hâve 
naturally resulted from the breach.' " 

See, also, McGuire v. Gerstley, 204 U. S. at page 501, 27 Sup. Ct. 
332, 51 L. Ed. 581. 

Our view of the question is that the party who pays the freight oi 
who is liable for its payment, whether he be the millovirner, manufac 
turer, shipper, or consignée, is the one injured by an excessive freight 
charge and in him alone is vested the right to recover because of the 
illégal exaction. The Interstate Commission has so held in several 
cases, and we concur in the ruling thus made. Nicola, Stone & Myers 
Co. V. L. & N. R. R. Co., 14 Interst. Com. R. 207, 208, 209; Gamble 
Robinson Commission Company v. St. L,. & S. F. R. R. Co., 19 
Interst. Com. R. 116. 

We are of the opinion that the demurrers were properly sustained, 
and the judgment is therefore afïirmed. 
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AtrSTRIAN UNION S. S. CO. OF TEIBSTB, AUSTRIA, et aL 
V. OALAFIOEE et al. 

(Circuit Court of Appeals, Fifth Circuit. February 13, 1912.) 

No. 2,234. 

ShIPPING (§ 125*) — ^LlABILITT FOR INJUEY TO CAKGO — CONSTRUCTION OF BiLL 

or Lading. 

A provision in bills of lading glving the ship the right to call at any 
ports before or after proceeding to the port of destination "in any order, 
backwards or forwards, for tbe purpose of receiving and for delivering 
coals, cargo or passengers, or for any otber purpose ; and ail such ports, 
places and sailings sball be deemed within tlie Intended voyage" — niust 
be construed witli référence to the voyage contemplated by tbe ship- 
owner and shipper at the tlme the blU of lading vvas issued, and be re- 
stricted in allowing déviation to the business and necessities of the ship 
pertaining to that voyage. And where the blU of lading was for carriage 
of a cargo of lemons from Italy to New Orléans, such provision gave the 
ship no right to stop at Tampa, Fia., several days to take on cargo for 
a succeeding voyage before proceeding to New Orléans, and such stopping 
rendered her liable for damages resultlng to the fruit from such delay. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 439, 460, 466 ; 
Dec. Dig. § 125.*] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

Suit in admiralty by Salvatore Calafiore and others against the 
Austrian Union Steamship Company, of Trieste, Austria, and others. 
Decree for libelants, and claimants appeal. Affirmed. 

This proceeding was commenced by a libel in rem filed on behalf of Sal- 
vatore Calafiore against the Austrian steamsbip called the Gerty. In that llbel 
It V7as alleged, in substance, that in May, 1909, certain named persons shipped 
by the Gerty from Palermo, Italy, for New Orléans, certain boxes of lemons, 
receiving therefor bills of lading to their own order, which were thcreafter 
indorsed to Calafiore. The bill of lading was attached. The libel alleged 
that the ship arrived at New Orléans about June 16, 1909, with the lemons 
in a badly damaged condition. 

The causes of the damage are alleged as follows: That It was the duty of 
the master to proceed direetly to New Orléans; that, instead of doing so, 
the master, while upon sald voyage to the port of New Orléans wlth said 
steamship, wrongfully diverted it to the port of Tampa, Fia., where the ship 
was detained over six days in tropical beat loading phosphate, which, the 
évidence shows, was for return cargo after fuU diseharge at New Orléans ; 
that the lemons were damaged thereby by bot weather, and "Said ship had 
no means of ventilation, except by opening the hatches and by the usual ven- 
tilators upon such ships" ; and that the lemons, in addition to the damages 
from beat, were damaged by "the dust from phosphate" laden at Tampa. 
Intervening llbels were filed for other merchants, makmg substantially the 
same allégations. 

Clalm was duly flled by the Austrian Union Steamship Company, of Trieste, 
Austria (appellant), and bond given, and the ship was released on such 
bond. Exceptions were then filed to the libel and intervening libels on the 
ground that they stated no cause of action. Thèse exceptions were overruled, 
and the company then flled its answers to the libel and Intervening llbels. 
Thèse answers admitted the shipments and the voyage and the stop at Tampa ; 
averred that the ship was properly equipped, manned, etc. ; averred that the 
damages were greatly exaggerated, and demanded fuU proof ; averred that 
during the delay at Tampa the market prlce of lemons rose to an extent suf- 

•For other cases see same toplo & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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flcient to offset the actual damages to physlcal condltïon ; and flnally clalmed 
that, If any loBs or damage occurred, It was "slmply due to the unavoldable 
clrcumstances and conditions pf a voyage whlch the shlppers agreed by their 
blUs of lading should be made, In considération to the advantages to them- 
selves glven by suçh contraets." 

In support of thls position the défendant referred to the following clause 
to be found in the bills of lading: 

"Shipped In apparent good order and conditioned by in and upon 

the Austriah steamshlp called the Oerty, whereof is master for the 

présent voyage, or whoever else may go as master in the said shlp, now lymg 
In the port of Palermo, and bound for New Orléans but with liberty, elther 
before or after proceedlng towards that port, to prôceed to and stay at, any 
ports or places whatsoever (although In a direction contrary to, or out of, 
or beyond, the route to sald port of dischârge), once or oftener, in any order, 
backwards or forwards, for the purpose of receiving and for delivering coals, 
cargo or passengers, or for any other purpose ; and ail such ports, places and 
sailings shalt be deemed wlthln the Intended voyage." 

The lower court found agalnst the ship on the ground that the clause In 
question was ihvalid as covertng the visit to Tampa. The matter of damages 
was referred to a commissioner, who reported hls flndings, on which a decree 
In favor of libelants and interveners was rendered. From that decree an ap- 
peal by clalmant and Its surety was taken, 

George Denegre, J. P. Blair, and Victor Leovy, for appellants. 
J. D. Rouse, Wm. Grant, and W. B. Grant, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). "The 
iirst thing which is always settled between a shipowner and a shipper 
of goods is the voyage." Lord Esher, in Margretson v. Glynn, 1 L. R. 
(Q. B. Div. 1892). 

The réservation in the bill of lading on which the claimant relies 
to relieve itself from liabiHty for delay and détention at Tampa must 
be construed with référence to the voyage in contemplation of the 
shipowner and the shippers at the time the bill of lading was issued, 
and therefore be restricted in allowing déviation to the business and 
necessities of the ship pertaining to that voyage. See Swift v. Fur- 
ness, Withy '& Co. (D. C.) 87 Fed. 345 ; Liverpool Steamship Co. v. 
Phœnix Ins. Co., 129 U. S. 441, 9 Sup. Ct. 469, 32 E. Ed. 788 ; Pacific 
Coast Co. V. Yukon Independent Transport Co., 155 Fed. 35, 83 C. C. 
A. 625 ; Leduc v. Wood, 20 Q. B. D. 482; Glynn v. Margretson (Ap- 
peal Cases) L- R- 1.893, p. 355. 

.,în ail the cases cited, stress is laid upon the voyage in contempla- 
tion, and in Scrutton on Charter Parties (Ed. 1910) 235, note, it is 
said: 

"Ail thèse clauses must be construed in the llght of the commercial adven- 
ture undertaken by the shipowner. Thus, a clause givlng leave 'to call at 
any ports' will oùlj' allow a shipowner to call àt ports which wlll be passed in 
the ordinary course of the named voyage in their geographical order; the 
words 'in any order* will allow the shipowner to départ from géographie or- 
der; but, even when there are gênerai words givlng liberty to call at ports 
outside the géographie voyage, thèse wlll be eut down by the spécial descrip- 
tion of the voyage undertaken to ports in the course of thàt voyage." (The 
underscorlng is mine.) 

The voyage in this particular case, as stated in the bill of lading, 
was from Palermo to New Orléans. Tampa was a port near to the 



KBESGE V. TATLOR 379 

route and to be passed în the voyage contemplated. Under the réser- 
vation in the bill of lading, the ship probably had a right to stop at 
that port "for the purpose of receiving or delivering coals, cargo or 
passengers or for any other purpose," ail in case the same was proper 
and necessary to that voyage. See Amsinck v. Insurance Co., 129 
Mass. 185, 186. The ship did stop at Tampa, not for the purposes of 
the voyage, but for the purpose of another voyage to be undertaken 
after New Orléans should be reached. This stoppage and the delay 
resulting was unquestionably beyond the contemplation of the shippers 
at the time the bill of lading was signed. Such delay and détention 
undoubtedly caused the damage the lemons sufifered through beat and 
lack of ventilation, and some of the damage to the boxes of lemons 
was undoubtedly caused by phosphate dust resulting from loading 
phosphate. 

The method of ascertaining the damages in the court below was by 
taking the évidence with regard to a quasi arbitration, in which both 
the ship and the shippers were represented, and which resulted in an 
estimate of 75 cents loss on each box of lemons contained in the cargo. 

This average loss is fairly sustained by the évidence. Libelant's 
witnesses establish it and claimant's witness Richards, who examined 
the cargo, testified as an expert that "the lemons ran. between 20 and 
30 per cent, damage; it might hâve been 20 and 25." Twenty-five 
per cent, damage of lemons worth $3 per box would amount to 75 
cents per box. The damage from phosphate dust may bave been 
slight, but it must be conceded that where it settled on the boxes of 
lemons it had to be removed before sale. The contention that no al- 
lowance was made for normal damages is not sustainable under the 
évidence. 

The decree of the District Court was correct under the facts de- 
veloped on the évidence, and it is affirmed. 



KRESGE V. TAYLOa 

(Circuit Court of Appeals, Thlrd Circuit. March 4, 1912.) 

No, 1,571 

Sales (§ 1*) — Action on Contbact — Teial. 

Défendant executed a written contract by which he agreed to pay 
plaintiff cost prlce of the salable merchandise of a bankrupt, dollar for 
dollar, "damaged, soiled, or ont of date" at a priée to he agreed on, to 
be figured as of the date when the store was taken over, and in addition 
$15,000 cash for fixtures, good will, and surrender of lease. In an action 
on the contract, there was évidence that there were no damaged, soiled, 
or out of date goods In the stock tendered. Eeld that, the jury having 
so found, defendant's claim that no contract was ever consummated, be- 
cause no priée was ever agreed on for the damaged, soiled, or out of date 
goods. and that the minds of the parties therefore never met, was un- 
sustalnable. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. §§ 1, 3-5; Dec. Dig. 
§ 1-*] 

•For other cases see same toplc & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Inflexe» 
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In Erfor to the Circuit Court of the United States for the District 
ûf New Jersey. 

Suit by David! Taylor, as trustée in bankruptcy of the Titus Com- 
pany, against Sébastian S. Kresge, Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

McDermott & Fisk, for plaintifï in error. 

Pitney, Hardin & Skinner, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below, Taylor, the 
trustée in bankruptcy of the Titus Company, a merchandising concern, 
brought suit against Sébastian S. Kresge on an alleged accepted ofïer 
made by him on March 22, 1909, wherein he agreed — 

"to pay for the Philadelphia store the cost priée of the salable merchandise, 
dollar for dollar, damaged, solled, or out of date at a priée to be agreed on, 
to be flgured as of the date when the store Is taken over, and in addition 
thereto the sum of fifteen thousand dollars ($15,000) cash, in fuU payment for 
the flxtures, good will, and surrender of the lease. It is understood that the 
offer is made condltional on my part on my obtaining the lease for ten (10) 
years on satisfactory terms from the landlord, and on your part on your being 
able to obtain the approvàl of the court to the acceptance of my offer." 

Acceptance of the offer by the trustée was alleged to hâve been 
made orally on April 14, and in writing May 7, 1909. Kresge de- 
fended, on the ground that his offer was declined by the creditors, 
that he withdrew it, and that, as to the second item, viz., "damaged, 
soiled, or out of date at a price to be agreed on," the minds of the 
parties had never met, that that item was open to future negotiations, 
and therefore no contract was consummated. 

The testimony bearing on the alleged action of the creditors in 
rejecting Kresge's offer, on his alleged withdrawal, and on the estab- 
lishment of the conditions in the last clause by him procuring a lease 
and the trustée obtaining approvàl, was ail submitted to the jury. 
It decided in favor of the plaintiff. Unless, therefore, the court be- 
low should hâve held that no enforceable contract existed between the 
parties, the judgment should stand. It will be noted the contract cov- 
ered three separate items: First, "the cost price of the salable mer- 
chandise, dollar for dollar ;" second, the merchandise, "damaged, soil- 
ed, or out of date, at a price to be agreed on ;" and, third, "the sum 
of fifteen thousand dollars ($15,000) cash, in fuU payment for the 
fixtures, good will, and surrender of the lease." Both the first and 
second items were "to be figured as of the date when the store is taken 
over." The verdict was based on the first item, which the jury found 
was $3,729.58, being the inventory price of $8,935.85, less $5,206.27 
realized on sale, and the third, which the contract fixed at $15,000. As 
to the second item, which had been interlined into the offer as originally 
contemplated, the judge, in his charge, said : 

"Inasmuch as it was contemplated that the business was to be carrled on 
by the trustée until it was turned over to the purehaser, and as the price to 
be paid for the goods was to be ascertained as of the date when the property 
was turned over, the application of thèse interllneatlons depended upon there 
being such class of goods to turn over when the sale was consummated. If 
none was to be turned over, such Interlineations hâve no application. The 
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trustée testlfled that at the tlme that the Inventory was made no such goods 
were Included, and no such oflfer of such goods was contemplated. As before 
the date of such inventory, which was made the last three or four days of 
May, and which bears date June 1, 1909, the défendant had repudiated hls 
offer and declined to accept the goods and business, the question whether 
there w.ere any goods contalned in the inventory which would properly fall 
under the classification of damaged, soiled, or ont of date bas only a rela- 
tion to the question of damages, if you should reaeh that question in this case. 
So far as they might, under some clrcumstances, présent the question wheth- 
er, as a resuit of such interlineations, the minds of the parties had not deflnite- 
ly met, my view is that, under the facts in this case, any such question does 
not arise ; but for the purposes of the case, and the submission of the ques- 
tion of fact to you, it must be held that the offer was in sutBciently deflnite 
form to constitute a contract, if it was accepted." 

In view of the instructions that, if such goods as the second item 
contemplated existed, the jury were to make allowance for them in 
their verdict, and the jury having made no such allowance, and there- 
fore found that there were no such goods when the contract matured, 
we must assume, as indeed, the proofs warrant us in doing, that, 
while such a provision existed in the contract, the intent of the parties 
when they were contracting was that the contract contemplated no 
further negotiations in that regard. As bearing on that matter the 
affirmative proof was that, when the interlineation was inserted, Tay- 
lor, the trustée, said to Kresge, "We will let that go; that won't 
amount to anything, because there won't be any of that kind of goods 
when the store is turned over to you;" that he immediately gave or- 
ders to the manager to get rid of such articles ; that by the latter 
part of May there was "less than two hundred dollars worth * * * 
stufif to be thrown aside as trash." It was shown by the letter of de- 
fendant's witness Taylor that on May 19th the unsalable goods were 
reduced to about $200, and as no items of unsalable goods as such 
were carried into the inventory, and as the verdict of the jury has 
adopted the summary of the inventory, and has settled as a fact that 
ail the inventoried goods were salable and fell under the first item, 
we are constrained to conclude the trial judge did the défendant no 
harm or wrong when, in passing on the validity of the contract, he 
said, in the connection noted above: 

"So far as they might, under some clrcumstances, présent the question 
whether, as a resuit of such interlineations, the minds of the parties had not 
deflnitely met, my view is that, under the facts in this ca.se, any such ques- 
tion does not arise ; but for the purposes of the case, and the sulmilssion 
of the question of fact to you, it must be held that the offer was in sufficientl.v 
deflnite form to constitute a contract, if it was accepted." 

Indeed, such a course of submitting the case to the jury would sug- 
gest itself to a trial judge. The défendant contendecl, and his proof 
was to the efïect, that 20 per cent, of the inventory was damaged, soil- 
ed, or out of date merchandise, and therefore fell under the second 
item. This was denied by the plaintiff. The method adopted by the 
judge was such as to submit this question to the jury, and, if ils verdict 
was that no damaged, soiled, or out of date goods were involved, 
then it would not be necessary to pass on the légal question that might 
hâve arisen, had the articles been of that nature and been embraced 
under clause 2. The outcome proved the wisdom of that course, for 
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it has eliminatéd the necessity of passing upon that înlerestîng, but 
wholly immaterial, question, as the facts have been settled by the 
jury's verdict. The case Stahds as though there were no dlamaged, 
soiled^ or out of date goods involved, 
Finding no error in the case, the judgment below is affirmed» 



SALINGBR ▼. MASON, Clerk of the Circuit Cotirt, et ait 

(Carcult Court of Appeals, Blghth Circuit March 4, 1912.) 

No 3,596. 

au Attoenet ahd Client (5 144*) — Coktract of Emplotment — Construction. 
A proceedlug to assess damages for the condemnation of certain land 
havlng been removed to the Circuit Court of the United States, the owner 
employed petltloners to conduct the case pursuant to a wrltten con- 
t^^et entltled In the name of the proceeding, followed wlth the words 
"pending before" the judge of the Circuit Court, and reciting that as full 
compensation for ail attomey's fées thereln It was agreed that the land- 
owner should pay actual expenses and one-half of what he mlght re- 
cover above $5,700. Held, that the contract was unamblguous, and cov- 
ered compensation for ail services, not only In the Circuit Court, but 
aiso on appeal to the Circuit Court of Appeals and to the Suprême 
Court. 

. [Ed. Note. — For other cases, Bee Attorney and Client, Cent. Dlg. §i 
832, 333; Dec. Dlg. § 144.«] 

2. Attobnkt and Client (§ 144*) — ^Attornkt's Fées— Counsel Fées. 

Where a contract provided that, as full compensation for ail attomey'g 
fées In a certain proceeding, it was agreed that the client should pay 
actual expenses and one-half of what was recovered above $5,700, and 
the attorneys employed counsel to asslst In the litlgation, the counsel 
fées should have been charged to the attorneys, to be paid out of the 
attomey's fées payable ijnder the contract, and no part thereof taxed 
agalnst the client 

[Ed. Note. — For other cases, see Attorney and Client; Cent Dlg. {g 
832, 333; Dec, Dlg. S 144.*] 

& Attobnet and Client (5 192*) — Attobnet's Lien — Enjohcement — Plbad- 

ING. 

Where a proceeding was tnstituted to enforce an attomey's lien on 
funds In the hands of the elerk of the court for thé amount due the at- 
torney, the court properly allowed only such sum as the attorney was 
shown by the proofs to be entltled to recelve, regatdless of the fact that 
the atapunt alleged to have been paid by the client was less than the 
actual amount paid. 

[Ed. Note. — For other cases, see Attorney and Client Cent. Dlg. |§ 425- 
427 ; Dec. Dlg. I 192.»] 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

Application by B. I. Salinger, jndivid'ually and as surviving and 
managing partner of the firm of Salinger & Korte, to impose a lien on 
certain funds in the possession of Edward R. Mason, Clerk of the Cir- 
cuit Court of the United States for the Southern District of lowa, and 
others. From an adverse decrCe, petitioner appeals. Afïirmed. 

*For other cases ses same topic £ { nuiibsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
t Rehearlqg denled June i, 1913, 
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L. H. Salinger (B. I. Salinger, on the brief), for appéllant. 
Edward P. Smith (Constantine J. Smyth, on the brief), for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. One Charles D. Boynton, a 
résident and citizen of St. Louis, Mo., was the owner of certain real 
property in the state of lowa. The Mason City & Ft. Dodge Railway 
Company instituted certain proceedings of condamnation against said 
land, pursuant to the laws of lowa. The sherifï's jury awarded Boyn- 
ton $4,700 as his damages by reason of such condamnation. Boyn- 
ton took an appeal from said award to the proper state court, and 
the case was removedi to the Circuit Court of the United States for 
the Southern District of lowa. Boynton employed the firm of Salinger 
& Korte as his attorneys to represent him in the conduct of said case. 
In April, 1904, Mr. Salinger went to St. Louis to confer with his 
client, Mr. Boynton, and a contract was there entered into between 
Salinger & Korte and Boynton, in words and figures as foUows, to 

wit: 

"St Louis, April 27, 1904. 
"In re Boynton v. Mason City & Fort Dodge Ry. Co., pendlng before Judge 
McPherson. As fuU compensation for ail attorney's fées hereln, it Is agreed 
that C. D. Boynton shall pay actual expenses and one-half of what he may 
recover above $5,700.00. [Slgned] Salinger & Korte. 

"C. D. Boynton." 

Subsequently the case was tried to the court, Judge McPherson pre- 
siding; a jury being waived. The court found Boynton's damages' to 
be $10,000, and rendered judgment there for. The case was appealed 
to this court, and subsequently to the Suprême Court, and the judg- 
ment affirmed, whereupon the railroad company paid the amount of 
said judgment of $10,000, with interest thereon, into the court. In 
the meantime, the firm of Salinger & Korte was dissolved ; complain- 
ant, B. I. Salinger, succeeding to the rights of the partnership. After 
the employment of Salinger & Korte by Boynton, Salinger & Korte 
employed the firm of Baldwin & Wright to assist t'hem in the trial 
of the case, agreeing to pay Baldwin & Wright a sum contingent 
upon their success in the case. A disagreement arose between Sal- 
inger and Boynton as to whether or not the contract above set 
forth covered the attorney's fées on appeal to this court and in 
the Suprême Court ; Salinger claiming that the contract in ques- 
tion simply covered compensation for the case in the Circuit Court 
before Judge McPherson, and that he was entitledi to receive, in 
addition to the compensation provided for in the contract, the sum 
of $3,000, for his services on appeal to this court and the Suprême 
Court, and this action was brought to enforce his lien upon the 
moneys which had been paid in by the railroad company to the 
clerk of the court. The trial court found that the compensation 
provided for in the contract in question was for ail services which 
Salinger rendered, not only in the trial court, but upon appeal, and de- 
nied his claim for extra compensation on the appeal. The trial court 
also found that Baldwin & Wright were entitled to the sum of $1,000, 
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one-half of which was to be paid by Salînger, and tHe remaîning half 
by Boynton. The trial court also found that Salinger had been paid by 
Boynton, on account of said attorney's fées and expenses incurred by 
Salinger, the sum of $500. A judgment was rendered in accordance 
with such findings, from which judgment Salinger has iprosecuted an 
appeal to this court. 

[1] We think the contract for attorney's fées unambiguous, and 
that its récital "In re Boynton v. Mason City & Fort Dodge Ry. Co., 
pending before Judge McPherson," was simply a désignation of the 
case and the court in which it was then pending; that the agreement 
to pay as full compensation for ail attorney's fées one-half of what 
Boynton should recover above $5,700 was intended by the parties as 
full compensation for the services of Salinger & Korte until a final 
judgment was obtained. Mr. Salinger was an attorney, and conse- 
quently familiar with the law which gave the right to haVe a judgment 
obtained in the trial court reviewed in this court, and under certain 
conditions by the Suprême Court, and, had it been intended to liinit 
the compensation to the trial court, he would hâve so expressed it in 
drawing the agreement. As before said, the mère statement that the 
case was pending before Judge McPherson was but a désignation of 
the court in which the case was then pending, and was not a limitation 
tliat the services for which compensation was agreed upon was limited 
to such as would be rendered in the trial court before Judge McPher- 
son. 

[2] The évidence clearly discloses, we think, that Salinger & Korte 
ernployed the firm of Baldwin & Wright upon their own responsibility, 
agreeing to give Baldwin & Wright a portion of their contingent f ee ; 
that the trial court should Kave taxed the entire amount of the com- 
pensation allowed to Baldwin & Wright to Salinger, and no part to 
Boynton ; but Salinger cannot compîain that the court taxed half only 
of such fee to him. Boynton has not appealed from the judgment as- 
sessing one-half of the fee to him. 

[3] Again, it is said that Boynton, in his answer, alleged payment 
to Salinger of $300 only, and the court erred' in finding and adjudging 
that he had paid Salinger $500. The testimony is clear and undisputed 
that Boynton did pay to Salinger the sum of $500, and, as this was an 
action brought by Salinger to enforce a lien upon the fund in the hands 
of the clerk for the amount due him, we think the court was right in 
allowing him only such sum as was shown by the proofs he was en- 
titled to. 

The court below committed no error of which Salinger can com- 
pîain, and the judgment is affirmed. 
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^TNA IXS. CO. OF HARTFORD, CONN., v. BANK OF BRTJNSON. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1912.) 

No, 1,046. 

1. Evidence (§ 158*)— Best Evidence — Insubance Loss — Notice. 

Wliere, in an action on a fire policy, plalntiff's cashler testlfied to glv- 
Ing written notice of loss to defendant's agent, paroi évidence of notice 
without production of the writing or accounting for Its loss, was inad- 
missible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 471-526; Dec. 
Dig. § 158.*] 

2. Insubance (§ 669*) — Instructions — Inconsistency. 

The court charged that one of tbe défenses was tbat tbe pollcy was 
void because no notice of loss was given, tbat tbe requirement was rea- 
sonable, and that prompt notice of loss sbould be glven. After statlng 
tbe testimony of plalntiff's cashler as to tbe glving of notice, and tbe 
agent's reply, tbe court charged that it was for tbe jury to say whether 
that was sufBcient, and whether tbe agent's statement was a walver of 
formai proof of loss. Tbe court also confirmed defendant's request tbat 
under tbe policy tbe jury could not consider the question of walver, except 
sueb as might be in writing and attacbed to tbe policy, and tben charged 
that another défense was tbat tbere were no appralsers appointed, that 
tbe policy provlded tbat in case of dlsagreement as to tbe amount of the 
loss tbere sbould be an appraisement, but that if defendant's agent was 
satisfied tbat tbe loss was total, and tbe jury believed the building was 
of tbe value of $2,500 and that it was totally destroyed, and the use did 
not increase the bazard, and tbe company was notifled promptly of tbe 
loss, tben they sbould find for plaintlff; otberwise, for the défendant. 
Eeld, tbat such Instructions were inconsistent and erroneous, as calculat- 
ed to mlslead on tbe question of walver. 

[Ed. Note.^For otber cases, see Insurance, Cent. Dig. §§ 1771-1784; 
Dec. Dig. § 6G9.*] 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 

Action by the Bank of Brunson against the /Etna Insurance Com- 
pany of Hartford, Conn. Judgment for plaintiff, and défendant 
brings error. Reversed. 

Tbis is an action at law Instituted In the Circuit Court of the United 
States for the District of Soutb Carolina by the Bank of Brunson against 
tbe iEtna Insurance Company of Hartford. Conn. Suit was instituted 
upon an Insurance policy issued by the plaintiff in error on a dwelling origi- 
nally belonging to J. C. Langford, dated July 7, 1905, and expiring ,Tuly 7, 
1910. It appears from tbe testimony that the interest of J. C. Langford 
in the policy was, with the consent of the ^tna Insurance Company, asslgned 
to the Bank of Brunson, who at tbe time of tbe lire was the owner of the 
policy. The policy was a valued policy; tbe value of tbe building being 
fl.xed in the policy at $3,500, and the total amount of Insurance to be carried 
thereon at $2.500. The dwelling was totally destroyed by flre on the 28th 
dny of Octolier, 1908. Testimony was Introduced by both plaintiff and défend- 
ant. At the close of tbe testimony, the défendant requested the court to 
direct a verdict. This motion was refused. Tbe jury found a verdict for 
the plaintiff, and from the judgment thereon writ of error bas been taken 
to tbis court. 

»For other casea see same topio & | NUMBEH lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
191 F.— 25 
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Donald McKay Frost (Smythe & Frost, on the brîef), for plaintifF 

in "érroir.'^ '■"' 
W. B. De Loach and George H. Moffett, for défendant in error. 

Before PRITCHARD, Circuit Judge, and McDOWELL and CON- 
NOR, District Judges. 

PRITCHARD, Circuit Judge. [1] The first bill of exceptions in 
this case relates to the admission of testimony of the witness Agnew, 
who was cashier of the Bank of Brunson. The witness was permit- 
ted, among other things, to testify as follows: 

"Q. After thls flre state to the jury what you did? A. Soon after, a 
day or two, I notifled W. H. Dowling & Son, at Hampton, the agents for 
thls Company, In wrltlng, and I also called W. H. Dowling, the senior mem^ 
ber of the flrm of W. H. Dowling & Son, agents there, called them over the 
'phone. Mr. Moore, the président of the bank — Q. You can't say what Mr. 
Moore told you? A. Well, I called hlm up over the 'phone, and told hlm I 
would be glad for hlm to corne up there and satlsfy hlmself wlth regard to 
the flre, that It was a total loss, and to be satisfled; and he said there 
was no use, that he was satisfled that It was a total loss, that there was 
no use for him to go to the trouble of coming up there, and that he would 
attend to the matter and report it." 

This testimony was objected to by thé défendant in the court below 
upon the ground that the fact of notification in writing should be 
proven by the writing itself and not by oral testimony. This witness 
was permitted, over the objection of the défendant, to testify that he 
notified the company in writing without producing the writing or ac- 
counting for its loss. Counsel for the plaintiff could hâve secured an 
order requiring the company to produce the writing in court, but for 
some cause or other this course was not pursued. 

Under the well-established rule of évidence, it was incompétent un- 
der the circumstances for the witness to testify as to the written no- 
tification to the company without producing the same in évidence. It 
was sought by this évidence to show that the company had been no^ 
tified as to the destruction of the property of the insured. We think 
the court below erred in this respect. 

[2] Our attention has also been called to the charge of the lower 
court, which, in our opinion, was contradictory and calculated to con- 
fuse the mirids of the jury in arriving at a verdict. The court's in^ 
struction to the jury on the question of waiver is in the following lan- 
guage : 

"Another défense is that the policy is vold because there was no notice of 
the loss. It is a stipulation in any Insurance that the company should hâve 
notice of the loss. They might want to Inqulre as to how the flre occurred, 
whether it was a bona flde loss, whether the property was really burned. 
There are varions good reasons why it Is reasonable and neeessary that 
the company should be notifled prpmptly of the loss, so that they could make 
Inquiry. The testimony Is that the cashier of the bank, immedlately after 
the flre, wrote to the Insurance agent, who llved In the adjoining town, about 
six miles ofC, givlng notice of the flre, and that he thereafter called him up 
over the téléphone, and informed him of the flre, and asked hlm to corne up ; 
that the agent repUed that he knew of the loss, and that he knew that it 
was a total loss, and that he would attend to it. It is for you to say 
whether that was sufiicient notice to comply with the terms of the policy. 
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whether the knowledge of the agent, Ms agreetnent to attend to It, waa à 
walver of the formai proofs of loss that the pollcy requlred." 

At this point counsel for the défendant made the following state- 
ment: 

"Will your honor charge them that on the law of waiver, under the terms 
of this pollcy, that under the terms of thls policy the jury cannot take Into 
considération the question of waiver in any way whatever, except such waiver 
as may be in writing and attached to the ternis of the policy Itself ; in other 
words, that they cannot conslder the action of the agent as walving any 
requirements of the policy?" 

It will be observed that the court assented to the proposition of law 
there announced by counsel for the défendant. However, the court 
further instructed the jury as f ollows : 

"Another défense is that there were no appraisers appointed. The pollcy 
provides that 'in the event of disagreement as to the amount of loss the same 
shall as above provlded be ascertained by two compétent and dlsinterested 
appraisers,' etc., and that there shall be no suit unless such appraisers were 
appointed. The object of having appraisers is a reasonable one, that if 
there w^as any dispute as to the amount of loss, and question as to the amount 
of loss, that it could be determined by dlsinterested parties; but where the 
agent of the company is satlsfied that the loss Is a total one, there was no 
object in having appraisers. Therefore to appoint appraisers under the terms 
of the policy would be a mère futile act. If you believe that this building 
was of the value of $2,500, and that it was totally destroyed by lire, and that 
the use to which it was put did not increase the hazard, and that the company 
was notifled promptiy of the loss, then you will find for the plaintiff ; other- 
wise, you will find for the défendant." 

Thèse statements are inconsistent, and calculated to confuse the 
minds of the jury, and, without passing upon the question as to 
whether there was a waiver of the conditions of the policy which re- 
late to the notice of proof of loss, we are of the opinion that 
the court, in the trial of the case below, inadvertently failed to instruct 
the jury so as to enable them intelligently to pass upon the facts as 
shown by the évidence in this case. 

For the reasons stated, we think that the verdict should be set aside, 
a new trial granted, and the judgment of the lower court reversed. 

Reversed. 



JOPLIN & P. RY. CO. V. PATNE. 

(Circuit Court of Appeals, Eighth Circuit. March 7, 1912.) 

No. 3,625. 

1. Appeal and Ebbob (§ 237*) — Motion at Trial — Necessitt — Sufficienct 
OF Evidence. 

On review of a judgment for plaintiff, the Circuit Court of Appeals 
cannot détermine the sutfleiency of the évidence to sustain the recovery, 
where défendant made no motion for a directed verdict. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1386- 
1388 ; Dec. Dig. | 237 ;* Trial, Cent. Dlg. §§ 228-252.] 

♦For otber cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indoie» 
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% AppEAt AND Bbkob (§ 1004*)— Review — Excessive Damages. 

On review of a judgment for plaintlffi In a ijersonal Injury action, the 
Circuit Court o£ Appeais canuot détermine wbether tlie verdict was ex- 
cessive. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3044- 
3947; Dec. Dig. § 1004.*] 

8. Deaxh (§ SI*)— Action bt Hushand — Right to Maintain — "Next op 

KiN." 

A husband is hls wife's "next of kin," where she dies Intestate and wlth- 
out chlldren or direct descendants, witliin Code Civ. Proc. Ivan. § i-22a, 
providing that certain actions for wrougfui death may be brought by de- 
ceased's "next of kin." 

[Ed. Note. — For other cases, see Deatb, Cent. Dlg. §§ 35-46, 48; Dec. 
Dig. § 31.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4708-4S04; 
vol. 8, p. 7732.] 

4. CoTJETs (§ 366*) — Fedebal Coçbts — Concltjsiveness of State Decisio.ns. 

A construction of a state statute by the hlghest court of tlie state, 
rendered before the accrual of a particular cause of action, Is bluding 
upon the fédéral courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 900-9158 ; 
Dec. Dig. § 366.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Pianters' Bank v. City of Memphls, 49 C. C. A. 468.] 

5. CosTS (§ 260*) — Appeals foe Delay — Damages — Right to. 

On affirmance of a judgment for Personal in.lury, plaintlff Is not en- 
titled to assessment of 10 per cent, damages, under Circuit Court of A|>- 
peals rule 30 (150 Fed. xxxv, 79 C. C. A. xxxv), on the theory that the 
writ of error was sued ont merely for delay, wbere the Circuit Court 
of Appeais had glven a différent construction to a statute involved froin 
that glven In a subséquent décision of the Suprême Court of the stiite, 
which must now be regarded as blndlug on the Circuit Court of Ap- 
peais. 

[Ed. Note.— For other cases, see Costs, Cent. Dlg. §§ 983-990, 1002, 1003 ; 
Dec. Dig. § 260.*] 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action by Robert H. Payne against the Joplin & Pittsburg Railway 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Edward C. Wright (John P. Curran, on the brief), for plaintiff in 
error. 

C. A. McNeill (E. V. McNeill, on the brief), for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. Robert H. Payne brought 
this action against the Joplin & Pittsburg Railway Company to recover 
damages which he sustained on account of the death of his wife, who 
was a passenger upon the défendant road and lost her life in the state 
of Kansas through the négligence of the défendant. A trial was had, 
resulting in a judgment for plaintiff, and the railroad company seeks 
to hâve that judgment reversed. 

•For other cases see same toplo & S numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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There are three assignments of error : First, that the pétition does 
not State a cause of action; second, that judgment was given for 
plaintiff, when it should hâve been for défendant; third, that the 
judigment under the évidence is excessive. 

[1] As no request was made for a directed verdict at the close of 
ail of the évidence, we cannot inquire as to the sufficiency of the évi- 
dence. Western Coal & Mining Co. v. Ingraham, 70 Fed. 219, 17 
C. C. A. 71 ; Consolidated Coal Co. v. Polar Wave Ice Co., 106 Fed. 
798, 45 C. C. A. 638; Oswego Township v. Travelers' Ins. Co., 70 
Fed. 225, 17 C. C. A. 77. 

[2] This court is also precludcJ from considering the question as 
to whether the verdict was excessive. Illinois Cent. R. Co. v. Davies, 
146 Fed. 247, 76 C. C. A. 613 ; .^tna Indemnity Co. v. J. R. Crowe 
Coal & Mining Co., 154 Fed. 545, 83 C. C. A. 431; Nelson v. Bank 
of Fergus County, 157 Fed. 161, 84 C. C. A. 609, 13 Ann. Cas. 811, 
and cases therein cited. 

[3] The only error which we can consider, and the one chiefly 
argued, is whether the pétition stated a cause of action. This action 
was founded upon a state statute. Section 422 of the Civil Code of 
Kansas, supplemented by section 422a, reads as f ollows : 

"Sec. 422. When the death of one is caused by the wrongful act or omis- 
sion of another, the Personal représentatives of the former may maintain 
an action therefor against the latter, if the former might hâve maintalned 
an action had he llved against the latter for an injùry for the same act 
or omission. The action must be commenced vclthln two years. The dam- 
ages cannot exceed ten thousand dollars, and must inure to the exclusive 
beneflt of the vridow and children, if any, or next of kln, to be distributed 
in the same manner as Personal property of the deceased." 

"Sec. 422a. That In ail cases where the résidence of the party whose death 
has been or hereafter shall be eaused as set forth in section 422 of chapter 
80, Laws of 1868, is or has been at the time of hls death in any other state 
or terrltory, or when, being a résident of this state, no Personal représentative 
Is or has been appointed, the action provided in sald section 422 may be 
brought by the wldow, or where there is no widow, by the next of kin of 
such deceased." 

The pétition allèges that deceased died intestate, and left no chil- 
dren or direct descendants ; that plaintiff, as the surviving husband, 
was the next of kin ; and that no administrator or personal représent- 
ative of her estate has been appointed. It is argued that the term 
"next of kin" means blood relation, and hence does not include the 
husband. The above statute provides that the damages recoveredl 
shall be distributed in the same manner as personal property of the 
deceased, and under the Kansas statute the husband inherits personal 
property of his deceased wife. 

This statute was, before the cause of action in this case arose, 
fully considered by the Suprême Court of the state in Atchison, T. & 
S. F. Ry. Co. V. Townsend, 71 Kan. 524, 81 Pac. 205, 6 Ann. Cas. 
191, and in that case it was said: 

"It is flrst contended that, under section 422 of the Code, Townsend was 
not entitled to recover damages for the wrongful death of his wlfe. It pro- 
vides that 'the damages cannot exceed ten thousand dollars, and must inure 
to the exclusive beneflt of the widow and children, if any, or next of kin, 
to be distributed in the same manner as personal property of the deceased.' 
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It Is Insfeted that a husbanfl is not 'next of kln' of hls wlfe, and that ktashlp 
inéans relatlonshlp by blood, and not by marrlage. The référence In the sec- 
tion Itéélf to the statute of dêscents and distributions furnishes the mie for 
Interpreitlng the phrase 'next of kln.' TJnder that statute the husband and 
wlfe Inherlt from each other, and It has already been held, in Rallway Co. 
T. Ryaa, Ç2 Kan. 682, 64 Pac. 603, that the phrase, as used in the statute for 
the recpVery of damages for wi-ongfully causlng a death, meàns those kln 
who Iniierlt from the deceased under the statute of deseents and distribu- 
tions. Seé, also, Steel v. Kurtz, 28 Ohlo St. 191 ; Lima, etc., Co. T. Deubler, 
7 Ohio Olr. et R. 185 ; Pinkham v. Blalr, 57 N. H. 226." 

[4] This being a construction of the statute by the highest court 
of the State, and having been rendered before the right of action in 
this case accrued, that construction is binding upon the fédéral courts. 
This court, also, in Omaha Water Co. v. Schamel, 147 Fed. 502, 78 
C. C. A. 86, sustained the holding that a minor child, who had been 
adopted by deceased under the provisions of the state statute, which 
entîtled her to inherit aS a natural child, could recover damages for 
the loss of the adopted parent. 

In the case before us, the question as to whether the husband 
could maintain the action as next of kin being the only objection 
urged against the pétition, the judgment is affirmed. 

[5] Défendant in error has fîled a motion to hâve 10 per cent, 
damages assessed under rule 30 of this court (150 Fed. xxxv, 79 C. 
C. A. xxxv). In view of the fact that this court, in Western Union 
Telegraph Co. v. McGill, 57 Fed. 699, 6 C. C. A. 521, 21 L. R. A. 818, 
before the Suprême Court of the state had construed the statute, 
reached a différent conclusion, we do nôt think it can be said that the 
writ of error was sued out merely for delay. 

Hence the motion is overruled. 



COLONIAL TRUST CO. OF WATEKBURT, CONN., v. TH0RPB3. 

(Circuit Court of Appeals, Fourth Circuit February 7, 1912.) 

No. 1,044. 

Bankrttptct (§ 140*) — PnoPERTY oT Bankbupt— Lease with Option to Pdb- 

CHASE— RESERVATION OF TlTLE. 

PlaintlfTs décèdent leased a bankrupt a dsarette machine, wltb an op- 
tion to purchase on maklng speclfled payments, the title to remain tn dé- 
cèdent untll paid for. Thereafter décèdent and plaintlfif's président met 
and agreed on certain other terms of payment whereupon décèdent wrote 
the bankrupt a letter referrlng to such new terms of payment as a "re- 
modlflcatlon" of the terms of payment In the lease contract In replylng, 
the bankrupt, wlthout objection, sent a check for $500 and notes as 
agreed. Beld, that the change of the terms of sale dld not constltute an 
abandonment of a provision of the wrltten contract retaining tltle, and 
amount to a sale without réservation, so that on the buyer's bankruptcy 
décèdent was entîtled to recover the machine or Its proceeds from the 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dis. §S 198, 199. 
219,221,225; Dec. Dlg. § 140.*] 

Appeal from the District Court of the United States for the East- 
cm District of Virginia, at Norfolk, in bankruptcy. 

•For other casea ses aame toplc & { nvmbsb In Dec. & Am. Oigs. 1907 to date, & Rep'r Indexes 
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Action by the Colonial Trust Company of Waterbury, Conn., as 
executor of Frank H. Ludington, deceased, against R. T. Thorpe, re- 
ceiver of the Ware-Kramer Tobacco Company, bankrupts, to recover 
a cigarette machine, or its profits, alleged to bave been sold to the 
bankrupt under a contract of sale, reserving title until paid for. 
judgment for défendant, and plaintifif appeals. Reversed. 

G. Tayloe Gwathmey, for appellant. 
Nathaniel T. Green, for appellee. 

Before PRITCHARD, Circuit Judge, and McDOWELL and CON- 
NOR, District Judges. 

PRITCHARD, Circuit Judge. On May 19, 1908, Frank J. Lud- 
ington and the Ware-Kramer Tobacco Company entered into a writ- 
ten contract whereby the former leased to the latter a cigarette ma- 
chine, with an optionary right on the part of the lessee to purchase 
the machine. In so far as is now material, this contract readls as 
follows: 

"The lessor hereby covenants and agrées that he wlU sell the sald Columbia 
cigarette making machine No. 61 to said lessee at the termlnatlon of this 
lease for the sum of seventy-flve hundred dollars ($7,500.00) ijrovided said 
lessee shall notify said lessor in wrlting on or before the 15th day of Decem- 
ber, 1908, of its intention to make sueh purchase. 

"It is hereby covenanted and agreed between the parties hereto that, in the 
event of the lessee electing to make such purchase, the payment therefor shall 
be made In the folio wing manner: The lessor will allow a discount of ten 
per cent., viz: seven hundred fîfty dollars (,^750.00) on the purchase price, an* 
also crédit the lessee with the installments of rental theretofore paid to the 
lessor In accordance with this lease, not exceedlng six hundred dollars ($600.- 
00) ; the balance of the purchase price, viz: slxty-one hundred and fifty dol- 
lars ($6,150.00) to be paid by the lessee In cash to the lessor on the flrst day 
of January, 1909; wJtereupon the title to said Columbia cigarette making ma- 
chine No. 61 will vest in the lessee, and the lessor will upon request of the 
lessee render to the latter a hill of sale for such machine." 

Some correspondence, not set out in the record, passed between 
Ludington and Ware, the président of the tobacco company, in Jan- 
uary and February, 1909; but it was not until February 26, 1909, 
that a purchase of the machine was agreed upon. Ware's account of 
the agreement then made is, so far as is material, as follows : 

"A. We met there, and over the dinner Mr. Ludington said: 'Look hère, 
Ware, you are a curlous man. You made a contract with me and agreed to 
take a machine the Ist of January, and hère it Is the Ist of March and you 
haven't taken it. I don't bnow where I am at.' I said: 'l'il tell you where 
you are at. I came up to buy your darned old machine;' and he said, 'Are 
you hère to pay for itî' I said, 'I am hère to give you my notes for it;' 
and he says, 'Just tell me what you want, and, if It Is In the realm of pos- 
sible, l'U do it.' I told hlm that I wanted to glve him notes for the machine. 
I explalned certain conditions with regard to the company, and that we ex- 
pected to hâve the capital Increased about that time, and it would be an accom- 
modation to me to let me pay for the machine with the notes. He said he was 
perf ectly willing, but that he thought we ought to pay some money, and named 
the amount of $500. I then told him I would give him my check for $500 
and give hlm notes for the balance, and that would close the incident. That 
was the conversation as near as I can tell it, boiled down. 

"Q. Was anything said about retaining title to the machine until the notes 
were paid? 

"A. That dld not come np between us at alL" 
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On February 27, 1909, the following letter was sent from Luding- 
ton's office to the tobacco company : 

"Waterbury, Conn., U. S. A., Feby. 27, 1909. 
"Ware-Kramer Tobacco Co., Norfolk, Virginia. 

"Gentlemen: The wrlter is instructed by Mr. Ludlngton to conflrm the 
conversation held between your Mr. Ware and Mr. Ludington at Hôtel Bel- 
mont, yesterday remodiflcation of terms of payment contalned ta your con- 
tract of May, 1908, covering Columbia cigarette machine No. 61 now in your 
Works and wMch Mr. Ware reported you hâve decided to purchase. Would 
say that the understandlng Is as follows: 

"You to make a cash payment of $500.00 immedlately and deliver to me 
your eight promlssory notes for $800.00 each, ail dated March 1/09, the flrst 
one to become due and payable on June 1/09, the second one on September 
1/09, and the remaining notes in like order, i. e. one every three months, the 
last falling due on Mar. 1/11,— $6,400.00 ta notes, plus cash $500.00, and the 
amount of rental already paid, $600.00, maktag the total amount of purchase 
price $7,500.00. I am encloslng the notes herewith, which, if you find ta 
order, kindly sign and return together vpith your check for the $500.00. 

"It is understood that if you at any time wish to take up the notes I wlll 
allow you 10% discount on any of them that hâve not by their terms be- 
come due. 

"Kindly give thls your prompt attention and oblige, 

"Very truly yours, F. J. Ludington, by Shaw. 

"Dlctated V. M. S." 

The answer thereto follows: 

"Marcli 15th, 1909. 
"Mr. F. J. Ludington, P. O. Box 885, Waterbury, Conn. 

"My Dear Sir: Thls refers to your favor of the 27th Inst. Enclosed please 
flnd the notes properly signed, and our check for $500.00 as per agreement. 
The wrlter wlshes to apologize to you for hls tardiness In taking this matter 
up, but on hls return home, found himself laid up with a terrible case of bis 
eye trouble ; ta other words, can sympathize with your Mr. Ludington. » * ♦ 
"Yours very truly, Ware-Kramer Tobacco Company, by ." 

After the bankruptcy of the tobacco company, the executor of 
Ludington iîled a pétition in the trial court, asserting rétention of 
title to the machine, and praying that the receiver be required to de- 
Hver it to the petitioner. Subsequently, by agreement, the machine 
along with other property was sold and the claim transferred to 
$3,000 of the fund derived from the sale. The référée in bankruptcy 
ruled against the petitioner, the trial court affirmed the référée, and 
this appeal brings to this court for décision the question whether or not 
Ludington reserved title to the cigarette making machine until pay- 
ment in full. 

We are unable to agrée to the conclusion reached by the learned 
trial court. Ware's statement of his conversation with Ludington in 
New York strongly tends to prove that the parties intended a sale 
under the conditions stated in the contract of May, 1908, varied only 
as to the time and manner of payment. The letter from Ludington's 
office dated February 27, 1909, bears quite convincing testimony to 
the same effect as to Ludington's intention. This letter was written 
to confirm the conversation between Ludington and Ware of the day 
previous "remodification of terms of payment in your contract of 
May, 1908." The language of this letter leaves in our minds no se- 
rious doubt but that Ludington intended to modify the written con- 
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tract only as to the terms of payment. The provision of the written 
contract retaining title was not abandoned, and was by Ludington 
certainly intended to remain in full force. In Ware's answer to the 
letter above mentioned, he tacitly accepts it as a correct statement of 
the verbal understanding. Under thèse circumstances, we are unable 
to hold that Ludington ever agreed to sell the machine, except under 
an agreement, in effect, that he should retain the title until payment 
in full. We are constrained to reverse and remand. 
Reversed. 



UNION PAC. R. CO. V. McMICAN. 

(Circuit Court of Appeals, Elghth Circuit. March 7, 1&12.) 

No. 3,622. 

1. Evidence (§ 555*) — Experts— HTPOTHEncAL Question. 

Where a physleian had been employed to examine plaintlff, to testlfy 
as a wltness for him, and not to treat Mm, a hypothetical question, based 
in part on plalntiffi's hlstory given by hlm to the wltness, was improper, 
under the rule that, where a physician Is called to give testimony, he 
can only testlfy to objective symptoms, and not wlth référence to self- 
serving déclarations made by plamtiff to hlm, not under oath. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 2376 ; Dec. Dig. 
! 555.*] 

2. Evidence (§ 553*) — Bxpeets— Hypothetical Question— Facts Not Peoved. 

Plaintlff testlfled that on the evenlng of hls Injury he notleed that hls 
abdomen was a llttle bit pufCed up, but that It did not swell up enough to 
make much différence In hls slze untll about the fifth or slxth day after 
bis injury ; there being no testimony that wlthin 24 hours after the acci- 
dent the abdomen was in a badly swoUen condition. Ueld, that a hypo- 
thetical question, assuming that immedlately after the injury plaintlff 
suffered intense pain in the abdomen and the région of the llver, that it 
began to swell, so that wlthin 24 hours it was in a badly swoUen condi- 
tion, and withln two weeks it became hardened, which condition continued 
to the présent time, was Improper, under the rule that a hypothetical 
question should not embrace facts not proved. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2369-2374; 
Dec. Dlg. § 553.*] 

S. Damages (§ 170*) — Rblevancy— Family. 

In an action for Injuries, a question as to whether plaintlff had a fam- 
lly, to which he replied that he had a wife and one ehild, was improper. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 4&6, 497; Dec. 
Dig. § 170.*] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Action by Telie G. McMican, as adlministratrix, etc., against the 
Union Pacific Railroad Company. Judgment for plaintifï, and de- 
fendant brings error. Reversed, and new trial granted. 

S. C. Douglass (R. W. Blair and Douglass & Watson, on the brief), 
for plaintlff in error. 

J. E. McFadden and S. G. Magee (O. Q. Claflin, Jr., on the brief), 
for défendant in error. 

•For otiier cases see same topic & % numeee tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Before SANBORN and ADAM S, Circuit Judges, and WM, H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. In this case plaintiff, in Au- 
gust, 1909, was a passenger upon a mixed train of the défendant in 
the State of Kansas. The train consisted of some 22 freight cars, a 
baggage car, and a coach. The engine and some of the cars were 
detached when plaintiff took passage. He entered the coach, and 
while standing in the aisle at the end of a seat, making some mem- 
oranda, the engine, with some of the cars, backed up to the coach, the 
cars coming together, as claimed, with such a sudden jar as to throw 
him off his f eet down in the aisle ; that a lady with a child, standing 
in the aisle some few feet from him, was also thrown down, falling 
upon him, from which he sustained, as alleged, internai injuries. A 
trial was had resulting in a verdict for the plaintiff. Défendant 
brings the case hère for review. 

[1] Among the errors assigned is that permitting a hypothetical 
question to be submitted to a doctor, called as a witness for plaintiff, 
who examined the plaintiff at the time of the trial, not for the pur- 
pose of treating him, but for the purpose of testifying in the case. 
The doctor had testified that plaintiff, at the time of the examination, 
gave to him a history of himself prior to the time he received his 
injuries, also a history of the injury (but did not testify what such 
history was), and that he made a physical examination of plaintiff. 
Thereafter plaintiff submitted to the doctor a hypothetical question, 
starting as follows: 

"Now, Doctor, taklng Into considération the history that Mr. McMîcan gave 
you of himself — But before I ask that, I wlll continue the question. Prlor 
to the date of the injury, that is the history he gave you of himself prlor 
to the date of thls Injury, and the history he gave you of the Injury, and 
the history he gave you of his condition and feellngs subséquent to the date 
of the Injury, and assumlng that at the time of the injury." 

The question then continued with a statement of facts based upon 
évidence given in the case. The close of the question was: 

"I wlll ask you to state, taklng ail thèse facts into considération, whether 
or not the probability Is that the condition you found existlng at the time 
you made your examination, as you found It, could be or might be caused by 
the Injury which he stated he had received?" 

Counsel for défendant objected to the question, on the ground that 
it was not a proper hypothetical question, because it stated facts not 
in évidence, and asked the witness to base his answer on what the 
plaintiff told him at the time of thé examination, which statements 
were not made under oath ; also, upon the further ground that hypo- 
thetical questions should be based upon the sworn statement of wit- 
nesses as bffered in évidence. The court, before ruling upon the 
question, inquired of the witness if the question fully covered the 
statements made : 

"Does it fully cover and represent statements made In évidence, and thè 
history of the case at the time the injury was sustained, or at the time of 
your examination? Does it fully and fairly represent the statement made 
to you and the history given to you by Mr. McMican at the time you ex- 
amined him!" 
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The witness answered: 
"Tes ; I think It does." 

The court thereupon permitted the witness to answer the question, 
which . answer was as f ollows : 

"Well, I can only say, as I said before, that It may hâve been due to 
the injury." 

This évidence was clearly inadmissible, for the reason that it was 
based, in part at least, upon what plaintifï told the doctor at the 
time of the examination relative to his previous history and how 
the injury occurred. The rule is well settled that, where a physician 
is called to professionally treat a party, he may give his opinion, based 
upon subjective as well as objective symptoms; but where he is 
called, not for the purpose of treating the party for the ailment, but 
for the purpose of giving testimony in the case, he can only testify 
to objective symptoms. Statements made by the plaintifï at such ex- 
amination are mère self-serving déclarations, not made under oath. 
Shaughnessy v. Holt, 236 111. 485, 86 N. E. 256, 21 L. R. A. (N. S.) 
826; Keller v. Gilman, 93 Wis. 9, 66 N. W. 800; Penn. Co. v. Files; 
65 Ohio St. 403, 62 N. E. 1047; McKormick v. City of West Bay, 
110 Mich. 270, 68 N. W. 148; Lawson on Exp. and Op. Ev. (2d 
Ed.) 162, rule 30. When a hypothetical question is submitted in 
such a case, it should only embrace facts which hâve been given in 
évidence. Such rule was clearly violated in this case, and for that 
reason a new trial must be granted. The fact that the witness, when 
interrogated by the court, stated that in his opinion the question fully 
covered and represented statements made in évidence and the history 
of the case as stated to him by plaintifï, did not remove the vice. 
It was for the court primarily, and the jury fînally, to détermine 
whether the question .embraced a proper statement of the facts as 
shown by the évidence, and not for the witness to base his opinion 
upon partly undisclosed statements. 

[2] Objections were made to other hypothetical questions to other 
doctors on the ground that they included facts which were not em^ 
braced in the évidence which had been given— one to Dr. Somefville, 
which, after stating that the plaintifï had fallen upon the floor and 
the woman with a child upon him, embraced the foîlowing: 

"That Immediately thereafter severe and Intense pains were présent In the 
abdomen of Mr. McMlean, In the région of the liver ; that the abdomen began 
to swell so that wlthin 24 hours it was in a badly swollen condition, and wltb- 
in about 2 weeks from the date of that accident or In.iury I bave descrlbed 
the abdomen became hardened, and that hardened condition contlnued from 
that time to the présent." 

The plaintiff's testimony was as f ollows, in answer to a question: 

"How long after the injury was it that you noticed this swelling began? 
A. I noticed that evening that I seemed to be a little bit puffed there, the 
same evening that I was hurt ; but it did not swell up enough to make much 
différence in my size until about — I began to swell more along about the 
fifth or sixth day after the injury." 

There was nothing in the testimony that indScated that within 24 
hours after the accident the abdomen was in a badly swollen condi- 
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tion. Hypothetîcal questions should not embrace facts not in évi- 
dence. While counsel may base a hypothetîcal question upon his the- 
ory of the çorrectness of conflicting évidence, it is error to embrace 
facts which are not disclosed by the évidence. 

[3] Again, plaintifif was asked, "Hâve you a family, Mr. Mc- 
Mican?" to which he answered, "I hâve a wife and one child." This 
testimony was admitted over the objection of the défendant. It was 
clearly inadmissible under the authority of Pennsylvania Co. v. Roy, 
102 U. S. 451, 26 L. Ed. 141. 

The judgment is reversed, with directions to grant a new trial. 



CORNHILL S. S. CO., Llmltea, v. WEST INDIA S. S. CO. 

(Circuit Court of Appeals, Second Circuit February 2, 1912.) 

No. 170. 

SniPPiNQ (I 51*) — Chakteb— Waivee of Provision bt Ohaeteeeb. 

A time cliarter of a steamer to be delivered in a Cuban port regulrefl 
her to liave on board coal sufiBcient for 12 days' steamlng, which was to be 
taken over and paid for by the charterer. On her arrivai she had only 
sufBeient for 11% days' steaming, of which fact the master advised the 
charterer, but was Instructed not to buy more in Cuba. She was kept 
in Cuban ports for 3 weeks, and then ordered to New York, although the 
master notifled the charterer that she had coal for only QV2 days, and she 
was compelled to put in to Savannah for more. Eeld, that the require- 
ment for full 12 days' coal in the charter was waived by the charterer, 
by accepting her notwlthstanding the slight deflciency, and in view of its 
subséquent direction of her movements, without supplying her with sufll- 
clent coal to complète her voyage, it was not entltled to deduct the ex- 
pense of the stopping in Savannah from the charter hlre. 

[Ed. Note.— For other cases, see Shipplng, Cent. Dlg. §§ 203-210; Dec. 
Dig. § 51.»] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Cornhill Steamship Company, Limited, as 
owner of the steamship Venus, against the West India Steamship 
Company, for charter hire. Decree for libelant, and respondent ap- 
peals; Aflârmed. 

On appeal by the respondent, the West India Steamship Company, time 
charterer of the steamship Venus from a final decree directing the West 
India Company to pay to the libelant the full amount of the charter hire 
as stated in the charter. The West India Company had paid varlous sums 
for coal and for other expenses which it asserts were made necessary by 
reason of the vessel's déviation to Savannah, due to the exhaustion of her 
supply of coal. The amount of thèse items, aggregatlng 1675.38, was deducted 
by thé charterer from the charter hiré due the libelant as owner of the 
Venus. 

The opinion of the District Court is as foUows: "In my opinion there was 
no justification for the déduction by the respondent from the charter hire of 
any of the Items maklng up the amount sued for. Judgment for libelant for 
$675.38, with interest and costs." 

'For other cases eee eatue toplc & § nvmbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexe» 
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Ferdinand E. M. Bullowa and Ralph J. M. BuUowa, for appellant. 
Convers & Kirlin and Charles R. Hickox, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

CC^XE, Circuit Judge. The Venus was chartered by her owner, 
tbe Co-nhill Steamship Company, the libelant, to the West India 
Sieamship Company, the respondent. The charter contained the fol- 
io w m z: 

"Ou delherinir In (^iilia, steamer Is to hâve at least sufiBclent coal on board 
t(ir 12 diiys' steaiuiug vvhich charterers are to take over at $3.50 per ton, 

2.240 Ibs." 

In other words. the owner agreed to deliver the steamer at a des- 
ign ated port in Cuba with coal enough on board to enable the boat 
to steam for 12 days. On paying the charter hire, the West India 
C()mi)any deducted $675.38 from the amount due, giving as a reason 
l'or its action, the alleged failure of the owner to hâve the agreed 
amount of coal on board when the Venus was delivered to the char- 
terer at Manzanillo on April 1, or 2, 1910. 

The charterer justifies its failure to pay this amount upon the theo- 
ry that the Venus when delivered did not hâve sufïîcient coal to car- 
ry her to a port north of Hatteras, and that therefore the libelant 
should pay the damage and expenses occasioned by the déviation t« 
Sa\annah, including time lost, pilot and harbor fées, the price oi 
extra coal and other expenses. 

The principal question is — did the Venus when she reached Man- 
zanillo, the designated port, hâve coal sufficient to enable her to stearA 
for 12 days? When she reached there she had coal enough for ll^^ 
flays and notified the charterer of the slight deficiency, who cable.d 
the master not to get coal there as it was too expensive. We think, 
in view of the charterer's undoubted right to furnish the additional 
coal required to make up for the extra half-day that this was a waiver 
of the terms of the charter for coal enough for 12 days' steaming. 
When the vessel was delivered she had the requisite amount of coal, 
except for half a day, and this deficiency was waived by the charterer. 
If the ship had then started on the north ward voyage, she would hâve 
had ample coal to reach ports north of Hatteras or even New York. 
Instead of this, the ship was sent along the coast of Cuba for three 
weeks, burning coal in steaming, loading and for other purposes. 
When, then, she was ordered from Jucaro to New York, she had coal 
on hand for ôVo days only, and this was known to the charterer. 

The master of the Venus was fully justified in heeding the charter- 
er's advice not to take coal at Manzanillo, but to wait till he reached 
a future loading port. At Jucaro, where he was sent, no coal could 
be obtained. From this port the master of the Venus telegraphed the 
chartere*- as follows : 

"Venus bas only 6V2 days' coal, not sufficient to take steamer Norfolk. 
No coal hère." 

As the charterer ordered him to New York with knowledge of the 
situation, we think the master was justified in exercising his judg- 
ment that the best course for him to pursue was to stop at Savannah 
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for coal on his way to New York. We are unable to discover any 
breach oi the charter party by the owner. 

The déviation to Savannah was occasioned by the action of the 
charterer in using the coal in Cuba, and sending the Venus north f rom 
a Cuban port where it was impossible to procure coal. 

The decree should be affirmed with costs, less the amount which 
the charterer paid for provisions, etc., for the crew at Savannah, 
amountiftg to $40.88. 



TOMASELLI v. SACCO. 

SACCO V. TOMASELLI. 

(Circuit Court of Appeals, First Circuit. March 8, 1912.) 

Nos. 943, 944. 

MasTeb awd Sebvant (§ 278*) — Injtjet to Woekman^ — Neoligeitce — Evi- 
dence— ^Sufficienct. 

Evidence in an action for injury to a workman wliile digging a diteh 
in a Street held to warrant a fîndtng that his employer was négligent 
in falllng to wam him against a détective condition of the soil, known 
to the employer, but linknown to the workman. 

[Ed. Note.^— For other cases, see Master and Servant, Cent. Dig. §§ 954- 
972, 977 ; DeC. Dlg. § 278.*] 

In Error to the Circuit Court of the United States for the District 
of Rhode; Island. 

Action by, Raffaele Sacco against Antonio G. Tomaselli. From the 
judgment, both parties bring error. Affirmed as to defendant's péti- 
tion in error; plaintiff's pétition dismissed. 

Patrick P. Curran (John E. Canning and Comstock & Canning, on 
the brief), for plaintiff. 

Alexàndër L,. Churchill (Walter B. Vincent, Henry M. Boss, Jr., 
Ralph T. Barnefield, and Vincent, Boss & Barnefield, on the brief), 
for" défendant. 

Before ÇOIvT and PUTNAM, Circuit Judges, and ALDRICH; Dis- 
trict Judgé. 

ALDRICH, District Judge. In this case the plaintiff below sought 
to recover for personal injury received while engaged in the work of 
digging a ditçh for sewer purposes in East Providence. The work 
was under the gênerai management of Tomaselli, who was carrying 
it forward under a contract. 

It appeared from the évidence that some years before a ditch had 
been dug through the same street for water pipes, and the new ditch 
being dug by the workmen at the time the plaintiff was injured was 
running parallel to it and within a very f ew f cet of it. The évidence 
tended to show that its fiU was of such a character as to render the 
new ditch more likely to cave in, and the évidence was such as to war- 
rant the jury in finding that Tomaselli knew about its' existence, and 

.•For otlier cases see pâme topic & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that the injured workman had no knowledge of ît. Tomaselli fur- 
nished lumber for shoring the new ditch, something which is often 
used in ditches to prevent their caving in ; but none had actually been 
used in the new ditch at the place of in jury. The évidence also tended 
to show that dirt replaced in a ditch never résumes its original con- 
ditions of solidity and strength, and the fact of the existence of the 
old ditch se near the one which was being dug presented an élément 
of hazard, because the earth between the two was liable to topple over, 
and the évidence tended to show that the caving in occurred because 
there was only a narrow strip of solid, virgin earth between the old 
ditch and the new. AU questions under the first, second, and third 
counts were ruled against the plaintifif, and the single point saved to 
him was founded upon an alleged duty to warn the workmen in re- 
spect to the old ditch. Under the évidence we think such conditions 
were described as would entitle the plaintiff to recover, providedthe 
facts were found in accordance with that theory of danger. The in- 
structions to the jury were full and comprehensive, and ail questions 
about the shoring and the failure to use the shoring, and ail fellow 
servant questions, were expressly removed from the case, and the 
simple question submitted to the jury was whether the défendant 
should hâve warned the workman of the hidden danger, to the end 
that he might hâve seen for himself and hâve guarded against the 
danger as the new excavation proceeded. We perceive no error in 
the statements of the learned judge in respect to what was said about 
the duty, and he left it to the jury to say whether under ail the cir- 
cumstances the master fuUy discharged his duty to the laborers by 
informing them of the hazard which he knew, and which was not 
within the knowledge of the workmen. 

The only légal proposition involved in what was submitted had réf- 
érence to the duty upon the employer to tell the employé of the hazard 
not visible, but which he knew about, and that proposition was made 
to dépend upon the facts whether there was danger, whether the super- 
intendent knew it, whether the employé did not know it, and whether 
warning would bave safeguarded him. We see no error in the légal 
proposition, and under the instructions the facts must bave ail been 
found against the défendant, in order that a verdict for the plaintifï 
should bave been reached. 

In No. 943, the judgment of the Circuit Court is affirmed, with in- 
terest and costs. 

In No. 944, the plaintiff's right of recovery having been established 
in No. 943, there is no necessity for reviewing the questions ruled 
against him in respect to the first, second, and third counts, and the 
writ of error in No. 944 is dismissed, without costs, as it has become 
a moot case. 
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STANDARD FIEE EXTINGUISHER CO. y. HELTMAN. 

(Circuit Court of Appeals, Sixth Circuit March 13, 1912.) 

No. 2,149. 

1. Masteb and Servant (§ 270*) — Injuries to Servant — Evidence. 

In an action by an employé for injuries clalmed to liave been caused 
by falling to guard a macliine witli a substantial ralllng, as required by 
Rev. St Ohlo 1908, § 4364^-89c, an oîfer to prove that more tban eight 
months after ttie Injury the Inspecter examined the machine and did 
not require any additional safeguards was properly denled, as it was only 
an offier to show a vague and Indeflnlte déclaration ef opinion, not upon 
the wltness stand. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 913- 
927, 932; Dec. Dig. § 270.*] 

2. Evidence (§ 506*) — Expert Opinion — Admissibilitt. 

So far as the ofiEer mlght hâve contemplated an opinion from the 
Inspector as an expert on the witness stand, it called only for his con- 
clusion as to the ultimate fact In issue before the jury, and could not be 
received. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 2309 ; Dec. Dig. 
§ 506.*] 

3. Master ai^d Servant (§ 293*) — Injuries to Servant — Instructions. 

In an action by an employé for Injuries clainied to hâve been caused by 
falling to guard a machine wlth a substantial ralllng, as required by 
Rev. St. Ohio 1908, § 4364 — 89e, which provides that ordlnary care shall 
■ be taken to prevent injury to persons coming in contact wlth machinery, 
and that in certain cases substantial ralllng shall be provlded, an in- 
struction that, in determinlng whether the Incloslng device used was 
the substantial ralllng required by the statute, the jury should consider 
whether the device was such as ordlnary care required, was properly 
given. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1148-1161 ; Dec. Dig. § 293.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

Action at law by Robert Heltman against the Standard Fire Ex- 
tinguisher Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

Alfred Mack (Cohen & Mack and Milton Hurtig, on the brief), 
for plaintiff in error. 

C. C. Benedict (Darby & Benedict, on the brief), for défendant in 
error. 

Before WARRI.NGTON, KNAPPEN, and DENI SON, Circuit 
Judges. 

PER CURIAM. We are asked to reverse a Judgment for damages 
suffered by Heltman through having his hand caught in the cogs of 
the driving mechanism of a pipe-cutting machine, in the opération of 
which he was employed. The recovery dépends upon whether this 
machine was one of those contemplated by the second clause of sec- 
tion 4264 — 89c of the Ohio Revised Statutes, and so was required to be 

•For other cases see same topio & î numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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surrounded by a "substantial railing." Counsel urge that this sec- 
tion does not relate to this machine. We do not feel at liberty to con- 
sider the merits of this contention, because we cannot efifectively dis- 
tinguish this case from Republic, etc., Co. v. Yanuszka, 166 Fed. 684, 
92 C. C. A. 280, where this statute was, by this court, deliberately ap- 
plied to a machine and a situation essentially similar to those now in- 
volved. The statute having now been amended so that the précise 
question cannot arise again, and having been once considered by this 
court, we think inadvisable a detailed discussion of the suggested pos- 
sible distinctions between the présent and the former case. The in- 
closing device hère présent did not prevent the injury, and there was 
room for the jury to say that it was not the statutory "substantial 
railing." 

[1, 2] The Company (défendant below) also complains because it 
was not allowed to prove that the inspecter examined this machine and 
did not require any additional safeguards, as he might hâve donc pur- 
suant to one of the provisions of the statute above referred to, and in- 
sists that, under this and other statutes, it is the theory of the Ohio 
laws that the inspecter had discrétion in dietermining the proper safe- 
guards required under the gênerai language of the statute, and that, 
when he has passed upon and approved a machine, the owner may re- 
ly upon such approval as an administrative application of the statute. 
This question, also, we do not consider, because it appears that the 
inspection in question was made November 30,' 1909, while plaintiff's 
injury was received during the previous March. Defendant's offer to 
prove that the inspecter did not require anything further on this 
machine was, therefore, only an offer to show a vague and indefinite 
déclaration of opinion, not upon the witness stand, and, so considered, 
was obviously inadmissible. So far as the offer might hâve contem- 
plated an opinion from the inspecter as an expert on the witness stand, 
it called only for his conclusion as to the ultimate fact in issue before 
the jury, and, under familiar rules, could not be received. 

[3] The jury was told that, in determining whether this inclos- 
ing device was the substantial railing required by the statute, it should 
consider whether the device was such as ordinary care required. 
Counsel say that this instruction put upon défendant a burden not im- 
posed by the statute, in that a structure which was really a substantial 
railing might not satisfy the jury's view of ordinary care. This com- 
plaint overlooks the earlier part of the same statute, by which the 
duty of ordinary care is declared; and the requirement of a sub- 
stantial railing is a spécification under this gênerai provision. The 
twe parts must be construed together; and, so construed, the sub- 
stantial railing must be of such a character as would be dictated by 
ordinary care to insure the object sought by the statute. 

We find no error; and the judgment is affirmed, with costs, 
194 F.— 26 



402 ■104 PHDBKAL EHPORTBB 

THB WHITE SEAU 

<01rcuit Court of Appeals, Ninth Circuit February 6, 1912.) 

No. 1,986. 

Seamen (I 26*)— Wages — WBONGrui. Disohabge. 

Evidence considered, emà. held to sustaln a flnding that lîbelant was 
discharged without cause from his position as cMef englneer of a steamer 
before thé end "of his contract term, and entitled to recover wages to the 
end of the term, less his carnings. 

[Ed. Note.— For other cases, see Seamen, Dec. Dig. § 26.*] 

Appeal from the District Court of the United States for the Fourth 
Division bî the Territory of Alaska. 

Suit in admiralty by A. D. Smith against the steamer White Seal ; 
G. P. Sproul, owner, claimant. Decree for libelant, and claimant ap- 
peals. Affirmed. 

The appellee in his llbel alleged that on March 16, 1909, he and the claim- 
ant, who was the managing owuer of the steamer White Seal, entered into 
a written contract, whereby the appellee was to act as chief englneer of that 
steamer for a period of six months, commencing at the date of his departure 
from Seattle ; that his salary was to be $1,500, payable in six equal monthly 
installments of $200 each, the balance of $50 per month to be paid him at the 
expiration of the six months ; that on March 26, 1909, he entered upon the 
discharge of his duties under the contract, and on August 1, 1909, he was 
discharged without cause, and was paid $1,050. He alleged that from the Ist 
to the 28th of August h? was out of employment, and was compelled to ex- 
pend the sum of $81 for board and lodging; that under the contract the 
claimant agreed to pay him $100 per month from the close of the six-month 
period Of feer?ice to the date of his arrivai at Seattle, November 14, 1909, 
amounting to $170, as well as the transportation expenses from Fairbanks 
to Seattle, whlch in ail, aceording to the llbel, amounted to $248. The ap- 
pellee demanded $949, less $204, which latter sum of money he alleged he had 
been able to earn by work performed by him on the steamer Martha Clow. 
The answer denied that the appellee was wrongfully discharged, and alleged 
that he had failed to perform his duties, that he worked against the best In- 
terests of the steamer, and was guilty of insubordination and was Insolent 
to the claimant, who was the owner and mate of the boat, and for those rea- 
sons he was discharged. The court below found that the appellee had In ail 
respects complied with the contract, and had been discharged without suffl- 
clent cause, and awarded him $450, the différence betwèen the $1,500 agreed 
upon and the $1,050 paid him, and the further sum of $125, whlch would hâve 
been tlie cost of his transportation to Seattle at the expiration of the six 
months, the period of service agreed upon In the contract. 

William Thomas, Robert H. Frick, Louis S. Beedy, and James 
Lanagan, for appellant. 

H. W. Hutton, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERr 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). We 
find no ground for disturbing the conclusion reached by the court 
below that the appellee was wrongfully discharged. That conclusion 
was reached upon the considération of testimony which was taken 
in open court, and the record does not sustain the contention that the 

•For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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court erred in so finding. The appellee, it îs true, on one or two 
occasions, used rough language, and was insolent toward the owner 
of the boat, who was also the mate, but the offense so committed 
does not seem to hâve been seriously considered at the time, and 
when the appellee was discharged some six weeks later, at the time 
when ail the other employés of the boat were discharged, and the 
boat was laid up, the controlling reason for his discharge is found in 
those facts, rather than in his insubordination and breach of duty, 
which occurred six or seven weeks before. 

It is contended that the court below committed error in finding the 
amount due the appellee. It is not denied that, if he was wrongfully 
discharged,' he was entitled to $450, the unpaid balance of the agreed 
upon compensation for six months' service, less any sum he could 
hâve earned in the period between August Ist and September 25th. 
Under the contract, he was entitled to his wages at $100 a month f rom 
September 25th to the date of his arrivai at Seattle, and also to the 
cost of his transportation to Seattle. He testifîed, and there is no évi- 
dence to the contrary, that from the Ist to the 28th of August he 
could fînd no employment, and that the expansé of his maintenance 
during that period was $81, and that he worked on the Martha Clow 
from the 28th of Auçust to the 2d of October, and earned $204. 
When to the $450 admitted to be due under the contract there is 
added $125, the cost of transportation to Seattle, together with the 
wages which were due the appellee for the time engaged in returning 
to Seattle, and when from the sum of thèse amôunts there is deducted 
the proportion of the net earnings of the appellee between the date 
of his discharge and September 25th, it will be found that the resuit 
is almost exactly that which was reached by the court below. 

We fînd no error. The decree is afïirmed, with interest and costs 
to the appellee. 



PIRVITZ V. PITHAN. 

(Circuit Court of Appeals, Elghth Circuit March 7, 1912.) 

No. 3,599. 

Baîteruptct (I 408*) — Dischabgîs — Objections — Teansfeb of PnorEBrr — 
Fraud. 

Facts held to justif y déniai of a bankrupt's pétition for dischàrge, on 
the ground that within four months prior to the filing of hl? pétition in 
bankruptcy he had transferred and disposed of specifled property with In- 
tent to hinder, delay, anà defraud his creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 732-736, 759, 
762, 763 ; Dec. Dlg. § 408.*] 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 

In the matter of bankruptcy proceedings of John Pirvitz. From 
an order sustaining objections of John Pithan to the discharge, the 
bankrupt appeals. Affirmed. 

•For other cases see same toplc & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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George H. Mayne, for appellant. 
Jacob Sims, for appellee. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. This case cornes to this court 
upon appeal from the judgment of the District Court for the South- 
ern District of lowa, refusing to grant a disciiarge in bankruptcy to 
John Pirvitz, bankrupt. 

The record discloses that one John W. Pithan, the objecting cred- 
itor, commenced an action in the state court, in August, I5O8, against 
Pirvitz, to recover damages which he alleged he had sustained by the 
running away of a team of said Pirvitz in the month of June preced- 
ing. John Pirvitz was the owner and possessed of personal prop- 
erty of the value of approximately $3,500, and on September 7th, a 
little more than a week after said suit was commenced by John W. 
Pithan against him, he conveyed by bill of sale to one H. C. Pithan, 
a relative by marriage, ail of his property not exempt from exécution, 
for a recited considération of $3,100. No considération was paid, 
,nor,was there any change in the possession of the property. On No- 
vember 30th the trial of the case was commenced, and on that day 
H. C. Pithan executed a bill of sale covering the same property de- 
scribed in the bill of sale from Pirvitz to Pithan to one Herman Gar- 
be, for a recited considération of $3,400. There was no considération 
for said sale, and the possession remained in Pirvitz. A verdict was 
returned December 2d against Pirvitz in the action for $2,700, and on 
the foUowing morning Pirvitz went to one Marshall, a neighbor of 
his, and solicited him to buy his corn, hogs, and other personal prop- 
erty, and Marshall bought ail of Pirvitz's property exempt from 
exécution, excepting one span of horses, for the agreed sum of $1,668, 
and Pirvitz, on the same day, sold one span of horses to a neighbor 
by the name of Peters for the sum of $150. On this same day Garbe 
reconveyed the property to Pirvitz. By thèse two sales to Marshall 
and Peters, Pirvitz disposed of ail of his property not exempt from 
exécution. Marshall retained out of the amount which he was to 
pay the sum of $480, which Pirvitz was owing to another party for 
the rent of the farm upon which he was living, and Marshall paid 
that atnount to Pirvitz's landlord. Within a day or two after receiv- 
ing the money, Pirvitz went to Greeley county, Neb., purchased, as he 
claims, 80 acres of land at $20 an acre, and paid thereon the sum of 
$800. He paid to his attorney, who defended the action brought by 
John H. Pithan, for attorney's fées and expenses in that case, the sum 
of $500, and in December he filed his pétition in bankruptcy, schedul- 
ing only such assets as he claimed exempt, and in February, 1909, 
petitioned for a discharge. John H. Pithan, having proved his claim 
in the bankruptcy proceedings, filed objections to the discharge; one 
of the grounds being that Pirvitz, the bankrupt, had, within the four 
months preceding the filing of his pétition in bankruptcy, transferred 
and disposed of certain of his property (describing it), with the intent 
to hinder, delay, and defraud his creditors. Upon the final hearing 
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the court sustaîned tliis objection and denied the dîscharge, from 
which Pirvitz has appealed to this court. 

It would serve no useful purpose to attempt to give a detailed ré- 
cital of the évidence, the reading of which présents to our minds but 
one conclusion; that is, that the object, purpose, and intent of Pir- 
vitz, in making the several bills of sale, and the transfers of ail of his 
property exempt from exécution, in the manner and under the cir- 
cumstances in which it was donc, was to hinder and delay, if not en- 
tirely to defraud, John H. Pithan in the collection of his judgment, 
and the District Court rightly refused a discharge. 

The decree is afïïrmed. 



THE ERIN. 

THE NORTH AMERTCA. 

(Circuit Court of Appeals, Second Circuit January 30, 1912.) 

No. 155. 

Collision (| 95*) — Ttjgs with Tows Meeting — Négligence. 

A tug, wIth a tow, which had just passed around the Battpry anfl 
started up East River, held solely in fault for a collision l)etween her 
tow and that of a meeting tug, a little on her starboard, in that. after she 
had properly glven a signal to pass starboard and starboard, which waa 
agreed to, she dld not change to port as much as she should. In view of 
the fact that the other tug could turn out of her course very little, be- 
cause of another vessel to the east of her. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. §| 200-202; Dec. 
Dlg. I 95.* 

Collision wlth or between towing vessels and vessels In tow, see nota, 
to The John Englis, 100 C. C. A. 581.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the New York, Susquehanna & Western Coal 
Company against the steam tug Erin (the Shamrock Towing Com- 
pany, claimant) and the steam tug North America. Decree for libel- 
ant against the Erin alone, and her claimant appeals. Affirmed. 

This cause cornes hère uppn appeal from a decree holding the Erin solely 
ta fault for a collision between libelant's barge Susquehanna, in tow of the 
North America, and the barge Ethel, in tow of the Erin. The cnUision oc- 
curred about 11 a. m. In the East River. Brlefly stated, the séquence of 
events is as foUows: The Erin rounded the Battery Into the East River, and 
when straightened up was somewhat to the westward of mid-river, bound gen- 
erally upstream. There was a steamer golng upriver to the Brooklyn side of 
the Erin. Another vessel passed the Erin on the same side, and when far 
enough ahead swung over to the westward across the Erin's bow, in order to 
dock at Pler 32, Manhattan. Whlle this steamer, called the docklng steamer, 
was crosslng the Erin's bow, she obscured her lookout's forward view, and 
also eut off the Erin from the view of any lookout above the steamer. When 
the steamer had swung sufficlently to the westward to remove this obstruction, 
the lookouts of the Erin and of the North America slghted each the other's 
vessel. Future movements ail took place between the course of the so-called 
Brooklyn steamer, to the eastward, and the course of the docklng steamer, to 
the westward. 

*For other cases see same topic £ S nvmsbb in Dec. & Am. Digs. 1907 to date, & B ep'r Indexes 
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The NorfH America, bound down about mid-rlver, had seeii tbe Brooklyn 
steamer before the Brin came In slght, and exchanged wlth her a one-wMstlel 
signal. Cpon sighting thé North America, the Erin blew her a two-blast sig- 
nal, whléh was responded to wlth a llke signal. The tugs passed each other 
starboard to starboard net far apart — 50 to 75 feet, at the most. The tow of 
the North America, 230 feet astern of her, consisted of three barges, lashed 
side by side, wlth a total wldth of 100 feet. The starboard quarter of the 
single barge in tow of the Brin stnick the starboard bow of the starboard 
barge In the North Amerlca's tow. 

Jas. J. Macklin (De Lagnel Berier, of counsel), for appellant. 

Wallace, Butler & Brown (J. K. S3Tnmers, of counsel), for the 
North America. 

Herbert Green, for appellee New York, Susquehanna & Western 
Coal Co. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). We 
find no fault in the two-whistle signal of the- Erin, which initiated a 
starboard to starboard passing. They were on substantially parallel 
courses and meeting head to head, or nearly so ; but the Erin was 
to the wësf ward of the North America, and it might well seem wiser 
to undertake to pass her on that side, rather than to cross over her 
course and get to eastward of her, witfithe Brooklyn steamer so near, 
in an effort to pass port to port. 

The présence of both the interfering steamers was known when 
the tugs sighted each other and exchanged their signais, and it was 
known that their navigation would be affected accordingly. Thus 
the Erin knew that, unless the Brooklyn steamer got beyond the North 
America before the tugs came to the passing point, the North Amer- 
ica could not shift herself substantially to the eastward, and there- 
fore it behooved the Erin to shift hersëlf as much to the westward as 
possible. On her own testimony we are satisfied that she did not do 
so. Her niaster says he starboarded his wheel "a spoke or two," 
which involved a very slight change. Maybe thereafter he straight- 
ened up again. But he says he blew the two-blast whistle when he 
was ofF Catherine street, and that the North America was then about 
a quarter of a mile further up. The Erin was then to the westward 
of the North America — the lowest estimate is 30 feet. When the tugs 
passed each other they were only 50 to 75 feet apart, as the Erin ad- 
mits ; less than that, as the North America contends. Manifestly, in 
the time during which the quarter-mile was covered by both, the Erin 
had not shifted substantially to the westward. She could hâve donc 
so promptly on giving the signal, because the docking steamer was 
then some distance above her ("way up by me, way up clear when she 
began to turn"), and, having got further to the westward, could hâve 
waited until the docking steamer passed in towards her berth. . The 
Erin did not fulfill the whole obligation she assumed when she gave 
the two-blast signal. 

It is contended that the North America was not herself free from 
fault. Having responded with a two-blast whistle, it was her duty to 
do what she could to assist a passing starboard to starboard. Of 
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course, so long as the Brooklyn steamer remained a factor in the sit- 
uation, she could do but little. Her master starboarded his wheel 
slightly before he reached the steamer, and then straightened, pass- 
ing the steamer "about 50 feet clear." He could do no more until 
after he had passed her sufficiently to be free to move further to the 
eastward. 

Counsel for the Erin insists that the North America had passed 
the Brooklyn steamer before the tugs passed each other, and that she 
was free to swing to starboard, which concededly she did not do. The 
évidence, however, is not clear upon this branch of the case, and we 
are not prepared to differ from the conclusion reached by the district 
judge, who saw and heard the witnesses. 

Decree affirmed, with interest and costs. 



REICHERT et al. v. LONG ISLAND R. CO. 

(Circuit Court of Appeals, Second Circuit. January 29, 1912.) 

No. 83. 

Navigable Watees (§ 20*) — Injubies to Vessels et Obstbuctions— Deïeo- 
TIVE Beidge. 

A flndlng afiirmed on ttie évidence tliat tlie sinking of libelants' tug was 
due to injuries received on the afternoon before she sank in the morn- 
ing, by coming in collision with the abutment of respondent's rallroad 
bridge over Flushing creek, Long Island, which respoJident had negli- 
gently permitted to become and remain out of repair and dangerous. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. || 73-99 ; 
Dec. Dig. § 20.*] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in admiralty by Jacob Reichert and George W. Kidd, owners 
of the steam tug Mischief, against the Long Island Railroad Com- 
pany. Decree for libelants, and respondent appeals. Affirmed. 

This cause cornes hère upon appeal from a decree holding respondent llable 
for certain injuries to libelant's tug Mischief, alleged to liive been caused by 
a collision between the Mischief and respondent's railway bridge over Flush- 
ing creek. The évidence showed quite convincingly that a condition of disre- 
palr had existed for some time, where the wing or smoothing iron contacted 
with the pin abutment, and that the wlng itself gave way excessively under 
pressure of boats running along to reach the abutment AU the witnesses but 
two were examined in open court. 

Burlingham, Montgomery & Beecher (William S. Montgomery and 
Roderick Terry, Jr., of counsel), for appellant. 

Foley & Martin (William J. Martin and Frank A. Spencer, Jr., of 
counsel), for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We think the conclusions of the District Judge, 
who heard the principal witnesses and believed them, should be ac- 
cepted upon the disputed questions of fact. There is nothing im- 

*For other cases see same topic & i humbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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probable about their story, which fully accounts for what happened. 
It appears that the tug did corne in contact with the abutment, and 
there is évidence to warrant the finding that she caught in the lower 
loosened planks. She sank the morning after, and the only adéquate 
explanation of her sinking is the fact of the injury of the afternoon 
before. It would hâve been rather remarkable if some other injury 
had intervened to sink the vesse! at this particular time. 

We are not impressed by the tesliniony as to a sHght opening on 
the starboard quarter. Nor are we impressed by the circumstance 
that the injuries to the port side were not discovered till she sank 
the next morning. During the rest of her navigation that day, about 
two hours, only one of the started seams was under water, possibly 
not so badly started as the others. It is quite probable that whatever 
water came in through that seam was not more than the bilge pump 
would discharge. Therefore, until that pump ceased to act, when the 
engines stopped, there would be nothing to indicate damage. Short- 
ly after she was tied up for the night, ail on board left her, siphoned 
out and dry. Thereafter the water would accumulate, the bilge pump 
having stopped, slowly at fîrst, until it brought another seam below 
the water level, whîch would double the intake, and thereafter, as 
each of the other three got to water level, the intake would increase 
still further. Light as she was, with empty tanks, we fînd nothing 
improbable in the circumstance that she did not actually sink until 
the morning after the injuries were received. 

We are not satisfied that there was any négligence on the part of 
the master of the Mischief. 

The decree is afïirmed, with interest and costs. 



' UNITED STATES ex rel. PERBLMAN v. INTERNATIONAL MER- 
CANTILE MARINE CO. et al. 

(Circuit Court of Appeals, Third Circuit. March 20, 1912.) 

No. 1,544. 

AxiENs (§ 54*) — Exclusion — Findings of Boaed or Inquiby, 

A flnding of the Board of Inqulry that an allen was likely to become 

a charge, and hence should be exeluded, will not be disturbed, though a 

différent conclusion mlght be reached. 

[Ed. Note. — For other cases, see Aliens, C«it Dig. § 112; Dec. DIg. 

I 54.*] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Habeas corpus proceeding by the United States of America, on re- 
lation of Henry Perelman, against the International Mercantile Marine 
Company andi others. From the judgment, relator appeals, Affirmed. 

Bernard Harris, for appellant. 

J. W. Thompson, U. S. Atty., and J. Y. Brinton, Asst. U. S. Atty., 
for appellee. 

*For other cases see same toglc & S nvmbisr in Dec. & Am. Digs. 1907 ta date, & Kep'r Indexe* 
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Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

YOUNG, District Judge. We are ail of the opinion that this case 
is covered by the décision in the case of United States v. Rodgers, 191 
Fed. 970, decided by this court. The Board) of Inquiry had ail the 
persons, brothers and sisters of Henry Perelman, and his father, be- 
fore them. They were refused admission by the Board of Inquiry. 
We, on an examination of the évidence, might arrive at a différent 
conclusion; but it cannot be said that there was no évidence from 
which it might be concluded that the petitioner had become indebted 
in England, had readily f allen in with a plan by which Klein got ahead 
of the other creditors, and left, owing at least $1,000, so that there 
was évidence both of debt and of willingness to cheat. The Board, 
therefore, having had the persons before them, the évidence of their 
f ailure abroad, and of Henry's willingness to cheat, had the means of 
judging whether or not they were likely to become a charge. As was 
said in the case of United States v. Rodgers, supra: 

"We are not at Ifterty to set aslde sucli détermination, because on the record 
we think we might or would hâve reached a différent conclusion. We hâve 
only to flnd that the Inspeetors acted within the scope of their authority and 
that the integrlty of their proceedings is not impeached. We hâve no Juris- 
diction to correct their mistalîes, if any, in finding as a fact that ail the re- 
lators belonged to classes which, by section 2 of the Immigration Act of 1007 
[Act Feb. 20, 1907, e. 1134, 34 Stat. 898 (U. S. Conip. St. Supp. 1909, p. 447)], 
are excluded from admission into the United States." 

The judgment of the United States District Court must therefore be 
afïirmed. 



ATLANTIO COAST LINB R. CO. v. CONXOR. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1912.) 

No. 1,049. 

Teial (§ 419*) — Conclusions of Law ob Pact — Motion fob Nonsuit— 
Waiver. 

Déniai of a motion for nonsuit at the close of plaintif£"s case was walv- 
ed by defendant's introduction of évidence on its own behalf. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 982; Dec. Dig. § 
419.»] 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Columbia. 

Action by W. Y. Connor against the Atlantic Coast Line Railroad 
• Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Douglas McKay (Barron, Moore, Barron & McKay, on the brief), 
for plaintiff in error. 

W. Boyd Evans (Lawson D. Melton, on the brief), for défendant in 
error. 

»For other cases see same topio à % numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Before PRITCHARD, Circuit Judge, and McDOWELL and CON- 
NOR, District Judges. 

PRITCHARD, Circuit Judge. Thig is an action at law instituted 
by the défendant in error (the plaintiflf below) in the Circuit Court of 
the United States for the District of South Carolina against the plain- 
tiff in error (the défendant below) to recover damages on account of 
Personal injuries alleged to hâve been sustained by reason of the nég- 
ligence of the plaintiff in error. The allégations relating to négligence 
were denied, and the défendant also pleaded contributory négligence 
as a further défense to the action. The case was tried at the Novem- 
ber term, 1910, resulting in a verdict in favor of the plaintiff for the 
sum of $1,000. From this verdict and judgment the plaintiff sued out 
a writ of error to this court, on the ground that the presiding judge 
erred in refusing the defendant's motion for nonsuit upon the trial 
of the case. 

For the purpose of convenience, the plaintiff in error will hereafter 
be referred to as the défendant below, and the défendant in error as 
the plaintiff below, that being the relative position of the parties in the 
lower court. It appears from an examination of the record that ail of 
the assignments of error are basedi upon exceptions which relate to 
the refusai of the court below to grant the motion for nonsuit made 
by the défendant at the close of the testimony in chief of the plaintiff. 
However, it appears that the défendant, after having made this mo- 
tion, introduced testimony in its défense. Therefore the question 
arises as to whether the défendant did not thereby waive any excep- 
tion it may hâve taken to the refusai of the court below to direct a 
verdict. 

In the case of Union Pacific Railroad Company v. Daniels, 152 
U. S. 684, 14 Sup. Ct. 756, 38 L. Ed. 597, Chief Justice FuUer, in 
speaking for the court, said : 

"At the close of the plalntlff's évidence, the défendant moved to dlsmiss the 
complalnt, whlch motion was denied, and défendant excepted. Thereupon 
the défendant proceeded wlth Its case and adduced évidence on Its part. 
This walved the exception, and the action of the court In overruling the 
motion to dlsmiss cannot be asslgned for error. Columbla & Puget Sound 
Railroad v. Hawthorne, 144 U. S. 202 [12 Sup. Ct. 591, 36 I* Ed. 405] ; Brown 
V. Southern Paclflc Co., 7 Utah, 288, 291 [26 Pac. 579]." 

AIso the following cases are in point: Northern Pacific Railroad 
Company v. Mares, 123 U. S. 710, 8 Sup. Ct. 321, 31 L. Ed. 296; In- 
surance Company v. Crandal, 120 U. S. 527, 7 Sup. Ct. 685, 30 L. 
Ed. 740. 

There being no other assignments of error, except those which re- 
late to the refusai of the lower court to grant the defendant's motion 
for nonsuit, it necessarily follows that there is nothing before the 
court for our considération except the motion to penalize the plain- 
tiff under section 2, rule 30, of this court (150 Fed. xxxv, 79 C. C. 
A. xxxv). The section in question reads as follows: 

"In ail cases where a writ of error shall delay the proceedings on the Judg- 
ment of the Inferlor court, and shall appear to hâve been sued out merely 
for delay, damages at a rate not exceedlng ten per cent., In addition to in- 
terest, shall be awarded upon the amount of the judgment." 
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After a careful considération of the facts upon which this motion 
is based!, we are impelled to the conclusion that the same is without 
merit, and it is therefore refused. 

The judgment of the lower court, for the reasons herein stated, is 
affirmed. 

Affirmed. 



AMERICAN AGRICULTURAL CHEMICAL CO. et al. v. BRINKLEY. 

(Circuit Court of Appeals, Fourth Circuit. February 12, 1912.) 

No. 1,060. 

1. Bankbuptct (§ es*) — Bankeupt's Occupation — Détermination. 

In determlnlng whether one sought to be adjudged an involuntary 
bankrupt is cliiefly engagea in the exempt occupation of farming, ail bis 
pursuits must be considered as a wliole, tbough he is merely a partner 
as to some of them. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 18, 86, 87; 
Dec. Dig. § 68.*] 

2. Bankeijptct (§ 91*) — Bankbupt's Occupation— Evidence— Sufficienct. 

In an involuntary bankruptcy proceeding, évidence hetd to v^arrant a 
flnding that the debtor was chiefly engaged in the exempt occupation of 
farming. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 137-139; 
Dec. Dig. § 91.*] 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk. 

Involuntary bankruptcy proceeding by the American Agricultural 
Chemical Company and others against W. H. Brinkley. From a de- 
cree denying an adjudication of bankruptcy, petitioners appeal. Af- 
firmed. 

James H. Corbitt, for appellants. 

John N. Sebrell, Jr., and R. H. Rawles (E. E. Holland, on the brief), 
for appellee. 

Before PRITCHARD, Circuit Judge, and DAYTON and ROSE, 
District Judges. 

ROSE, District Judge. The appellants are creditors of the appellee. 
They will be called the creditors. He will be styled the debtor. They 
are asking to hâve him adjudicated an involuntary bankrupt. He re- 
sists the adjudication. 

[1] The^e is only one question in the case. Was he at the time he 
committed the alleged act of bankruptcy chiefly engaged in farming? 
If he was not, it is admitted that an adjudication must be made. On 
this issue the court below decided in favor of the debtor. The cred- 
itors ask us to reverse that ruling. 

The debtor was carrying on three country stores. By himself, or 
in partnership with others, he tilled five farms. He was a member of 
four distinct partnerships. Each of thèse cultivated a separate farm. 
In the conduct of one farm he had no assDcîate. There is no question 

•For other cases see same topie & § numeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that his mercantile business far exceeded in importance the agricul- 
tural opérations conducted by him individually. This proceeding is 
against him as an individual. No one of the firms of which he was 
a member is a party to it. The creditors say that the so-called entity 
theory requires that, in determining whether the debtor was engaged 
chiefly in farming, we must exclude from considération anything he 
did in connection with any of the partnerships. We cannot assent to 
this contention. Whether a debtor is or is not chiefly engaged in farm- 
ing or tilling the soil is a question of f act, to be determined in each case 
in which it is sought to hâve him individually adjudicated. In passing 
upon that question, ail the debtor's activities and pursuits must be 
considered as a whole. No part of them may be ignored merely be- 
cause they concern themselves with the affairs of copartnerships of 
which he was a member. Doubtless a firm may be adjudicated an in- 
voluntary bankrupt when it is engaged in a nonexempt business, in 
spite of the fact that the principal occupation of some of its partners 
protects them from individual adjudication. Dickas v. Barnes, 140 
Fed. 849, 72 C. C. A. 261, 5 L. R. A. (N. S.) 654. 

[2] Such is not the case before us. The creditors, however, insist 
that the évidence shows that the mercantile business of the debtor ex- 
ceeded in importance ail the agricultural opérations in which he was 
engaged, whether severally or in copartnership with others. The case 
in this aspect is undoubtedly close. The learned judge below had the 
witnesses before him. He saw and heard them testify. He was of 
opinion that the debtor was chiefly engaged in farming. We do not 
see any sufficient reason for coming to a différent conclusion. 

Affirmed. 



CITY OF CLARKSDAI.B v. WILLIAMSON et al. 

(Circuit Court of Appeals, Flfth Circuit. March 5, 1912.) 

No. 2,243. 

Appeal and Errob (i 1236*) — Affibmance — Judgment on Supeesedeas Boni> 
— When Entered. 

Judgment on a supersedeas bond, glven under rule 13 of the Circuit 
Court of Appeals (150 Fed. xxvlU, 79 0. C. A. xxvlil), and Rev. St. § 
1000 (U. S. Comp. St. 1901, p. 712), on sulng out a writ of error to revlew 
a judgment for money not otberwlse secured, wlU not, on afflrmance, be 
entered In the appellate court ; the proper practlce belng to enter such 
judgment on motion in the trial court after remand. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4778- 
4784 ; Dec. Dig. § 1236.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of Mississippi. 

Action at law by S. M. Williamson and others against the City of 
Clarksdale. Judgment for plaintiiïs, and défendant brings error. Af- 
firmed. 

John W. Cutrer, for plaintiff in error. 
Julian C. Wilson, for défendants in error. 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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Before McCORMICK and SHELBY, Circuit Judges, and MAXEY, 
District Judige. 

PER CURIAM. The right of trial by jury was waived by stipu- 
lation in writing, and the court, on the facts, rendered judgment for 
the plaintiffs (défendants in error hère). The facts disclosed by the 
record fully sustain the judgment. None of the assignments of er- 
ror are well taken, and the fudgment must be affirmed. 

The judgment was for money not otherwise secured, and, on suing 
out the writ, a supersedeas bond was given under rule 13 of this 
court (150 Fed. xxviii, 79 C. C. A. xxviii). R. S. U. S. § 1000 (U. 
S. Comp. St. 1901, p. 712). The défendants in error in the brief 
request the court to enter judgment hère on the supersedeas bond. The 
practice heretofore prevailing bas been to enter such judgment on the 
bond on motion in the trial court, after the mandate goes down from 
this court. Gordon v. Third National Bank, 56 Fed. 790, 6 C. C. A. 
125. We see no reason in this case for departing from the usual 
course. 

Affirmed. 



GENERAL ELECTRIC CO. v. ALLIS-CHALMERS CO. et al. 

(Circuit Court of Appeals, Tliird Circuit. February 6, 1912.) 

No. 1,548. 

Appeal and Ebeob (§ 79*) — Appkalable Oedees — ^Dismissal as to One Dé- 
fendant. 

An appeal will not lie from an order dismissing a bill as to one of two 
défendants prior to the rendition of final decree In the cause. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §| 484r- 
493 ; Dec. Dig. § 79.*] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Suit in equity by the General Electric Company against the Allis- 
Chalmers Company and others. From the judgment of dismissal (190 
Fed. 145) as to certain défendants, complainant appeals, and défend- 
ants move to dismiss appeal. Motion sustained. 

See, also, 194 Fed. 414. 

Edwards, Sager & Wooster, for Aîlis-Chalmers Co. 
Betts, Sheffield, Bentley & Betts, for General Electric Co. 
Before GRAY, BUFFING^ON, and LANNING, Circuit Judges. 

PER CURIAM. This is a motion to dismiss the appeal of the 
General Electric Company from that part of the decree of the court 
below which dismissed the bill as to the Bullock Electric Manu- 
facturing Company of New Jersey. Such motion is based on the 
ground that no final decree bas been entered in the cause. After argu- 
ment and due considération had, the motion is granted, on the au- 

•For other cases see same topic & % numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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thority ôf Hohorst v. Hamburg Co., 148 U. S. 262, 13 Sup. Ct. 590, 
Z7 h. Ed. 443, and Ex parte National Enameling Co., 201 U. S. 158, 
26 Sup. Ct. 404, 50 L. Ed. 707. 



AI/Llâ-OHALMERS CO. v. GENERAL ELECTRIC CO. 

(Circuit Court of Appeals, Thlrd Circuit. February 6, 1&12.) 

. No. 1,548. 

Patents (5 328*) — ^Validitt and Infrijsgement — ^Electkicai. Tkanslating 
Device. 

The Àrmstrong & Woodbridge patent, No. 726,391, for an electrical 
translatlng device, held not anticipa ted, valld, and Infriuged. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Suit in equity by the General Electric Company against the Allis- 
Chalmers Company and others. Decree for complainant (190 Fed. 
145), and défendant Allis-Chalmers Company appeals. Affirmed. 

See, also, 194 Fed. 413. 

Edwards, Sager & Wooster, for Allis-Chalmers Co. 
Betts, Sheffield, Bentley & Betts, for General Electric Co. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFPINGTON, Circuit Judge. In this case the General Electric 
Company, owner of patent No. 726,391, granted April 28, 1903, to 
Armstrong and Woodbridge, for means for varying delta-connected 
voltages, brought suit against the Allis-Chalmers Company charging 
infringement of the first claim thereof. The case was heard on full 
proofs, and a décree was entered holding said claim valid and in- 
fringed. The lower court, in its opinion reported at 190 Fed. 145, 
exhaustively described and discussed the device involved, its relation 
to the prior art, and an alleged prior use. No principles of law are 
involved' and the décisive questions turn on findings of fact. The 
case iias again undergone full examination by this court, aided by 
the enlightening arguments of counsel. As we hâve found no error 
in the lower court's disposition of the case, we are of opinion that 
a restatement by this court in a second opinion would serve no useful 
purpose, and would unduly burden the reports, digests, and profession. 

The decree is therefore affirmed, on the opinion of the court below. 



NEENAN V. OTIS BLEiTATOR 00. 

(Circuit Court of Appeals, Second Circuit. January 9, 1912.) 

No. 123. 

1. Patents (§ 202*) — Contbaot of Assionment — Construction. 

Dnder a contract by whlch complainant assigned certain patents re- 
lating to élevàtctrs to défendant, a bullder of elevators, whlch requlred 
défendant to test the patented apparatus with reasohable diligence, and 
If such test proved satisfactory "within such further reasonable tlme as 

•For other cases see same topio & § ntjmbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Is convenient to put such apparatus Into practical use" and to pay royal- 
ties thereon, the test having proved satisfactory, complalnant was entitled 
to hâve the inventions exploited during the Ilfe of the patents and with- 
in a reasonable time. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 281-289; Dec. 
Dig. § 202.*] 

2. Patents (§ 202*) — Contbact of Assionment — Rescisbion in Equity. 

The failure and refusai by défendant, although continuously building 
and installing elevators, to make any practical use of such invention for 
flve years after the maklng of the contract, was a violation both of Its 
spirlt and letter which entitled complainant to its rescission In equity; 
there being no rational rule of damages which would afford an adéquate 
remedy at law. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 281-289; Dec. 
Dig. § 202.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. , 

Suit in equity by Michael C. Neenan against the Otis Elevator 
Company. Decree for complainant, and défendant appeals. Affirmed. 

See, also, 180 Fed. 997. 

The following are the statement of the case andi the opinion of the 
court below: 

This cause now cornes up for final hearlng after the taklng of more testi- 
mony by both sldes designed to show the extent of the defendant's default. Xhe 
original facts as contained in the testimony first taken are set forth in the 
opinion of this court filed on June 2, 1910. 180 Fed. 997. The complalnant 
took advantage of the leave granted him at that tlme to submit further évi- 
dence designed to show that the defendant's default extended to the whole 
considération. It appeared upon the first hearing that the défendant had 
paid the sum of $8,000 mentioned in the seventh article of the contract on 
Aprll 11, 1907, and that this constltuted an élection, after the test prescrlbed 
in article tenth, to accept the patents and to continue to manufacture elevators 
under them, although under article eighth the Company might cancel the! 
agreement at any time. It now appears that, besides the four buildings which 
were considered iû the flrst opinion, the défendant between Aprll 11, 1907, 
and August 1, 1910, by 27 différent contracts Installed Otis Drum, Traction, 
or Worm Gear, elevators In 22 buildings in the city of New York, in each of 
which the complainant clalms hls own device would hâve been more practl- 
cable and better suited for the use. Of thèse 27 contracts, 18 were made be- 
fore February 5, 1909, when suit was brought, and 16 before January 1, 
1909, which was the date at which Neenan served hls notice upon the défend- 
ant that he rescinded the contract and demanded a reconveyance of the 
patents. 

Hls proof in regard to the suitability of hls own device consists of the 
testimony of one Ryno, who has had a long expérience in the city of New 
York inspecting elevators, and who testifies that in the case of ail of the 
22 buildings the Neenan device would bave saved space either in sectional 
area through ail the floors or at the top where the motor had In fact in some 
cases been installed. The complainant himself, who went about with Ryno 
looking at the elevators, corroborâtes hls judgment and enumerates the 
changes necessary to put in his own device in place of the Otis elevator. Thèse 
consist' of certain éliminations and certain additions the détail of which it is 
not necessary to state. This testimony is not answered by any of the de- 
fendant's witnesses. The complalnant also presented the évidence of an ex- 
pert electrical engineer, Hanchett, who had had much expérience in regard to 
elevators. In his judgment the Neenan device was superior to the Otis Trac- 
tion, Worm Gear, or Drum elevators in seven particulars: Flrst, in regard to 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the application of traction on the ropes; second, In Ita elastlcity and ablllty 
to survive shocks ; third, the longer life of the cables ; f oùrth, gréa ter saf ety ; 
flfth, economy of power; sixth, cheaper maintenance; seventh, cheaper in- 
stallation. The président of the défendant was called and testifled that he 
had submltted bids for Neenan's devlce upon only one of the 27 contracts, 
the Hendrlek Hudson building. He also stated that the fact that the com- 
plainant had not yet had a commercial test of the device in actual service 
v^as one reason for not submittlng a bid upon Neenan's device, that he had. 
never advertised the device, and that the défendant dld a yearly business of 
between $1,500,000 and $1,800,000 in the direct traction drive type of ma- 
chine, but that this figure dld not represent the business done in Worm Gear 
and Drum elevators. This was the complainant's case. 

The défendant, in answer to this testimony, put on two vritnesses — its sales 
agent, Charles; and the chief of its estlmating department, HoUander. Hol- 
lander's testimony contradicts that of Hanchett in respect of the cost of in- 
stallation, which he believes to be about 12 per cent, greater than for the 
Otis traction one-to-one equipment. He does not flx the différence in ex- 
pense between the Neenan System and the Otis Drum, or Worm Gear, ele- 
vator, except to say that it is much more expensive. Upon cross-examination 
HoUander's figures dld not work eut to an e^act percentage; that is, he did 
not succeed, when called on to give détails, in maklng out an exact per- 
centage of 100 from hls several Items. 

Charles testifled to three efforts made to install Neenan's device. The flrst 
was in the Park Row building, in which the défendant offered informally 
to install one elevator for $5,000. Subsequently they gave to Neenan a bid 
for ten machines on the same building ; $17,500 for the flrst, and $16,000 for 
each of the other nine, and last they made a formai proposai to Install one 
machine for $10,000. The negotiations contlnued after January 1, 1909, 
and were dropped by the owners themselves. The second proposition was 
to Install the Neenan device in 42 Wall Street. The défendant told the 
owner that they would be wllUng in this case also to Install a machine for 
$5,000, but nothing was ever done by the owner. The third offer was for 
the Hendrlek Hudson building, in which the défendant formally proposed to 
put In two Neenan elevators for $22,000, ail belng hlgh speed, or two Worm 
Gear low speed elevators for $10,000. The owners accepted the lower offer. 
In the case of many buildings the archltect expresses some désire for one 
type, or even actually spécifies a glven type, though ordinarily the matter Is 
open for discussion between the elevator bullder and the archltect. The de- 
fendant hésitâtes In recommending any type of elevator which bas not been 
tried in actual service, and in this case was looking for a place in which to 
install one elevator and try it out. This would be preferably in an old 
building In which one could be installed alone, and taken out without too 
much loss. Upon none of the other contracts did the défendant make any 
proposai, nor would it hâve been willing to do so. 

HAND, District Judge. It now appeats that the défendant has been wait- 
ing before putting the elevators Into actual opération for an actual service 
test, In addition to the factory test mentioned in the contraet. Nothing of 
the sort was stipulated, and indeed I hâve already held that the défendant 
was in default In faillng to put "said apparatus Into praetical use" after 
the test resulted satisfactorlly. However, in my vlew of the case it may be 
assumed that the défendant had the right to make a service test before of- 
ferlng the device for gênerai commercial use. It must be remembered, never- 
theless, that, tf so, this became a condition précèdent of its own création 
upon which the whole exploitation of the patent depended and that it was 
bound to active diligence to fulflll it. How has it dlscharged that obliga- 
tion? There were 18 opportunitles before bill flled besides 3 mentioned in the 
original opinion, and the défendant has not succeeded in installlng the flrst 
service elevator in a single case. In saylng that there were 18, I do not 
forget the contention that as to 2 contracts let between January Ist and Feb- 
ruary 5th the complainant's notice put them in risk of an inf ringement ; but 
I think that thelr fear of such an infrlngement was not controUIng, as Is 
shown by the fact that they made a new offer to put In the- elevator In 42 
Wall Street after January Ist and contlnued thelr negotiations on the Park 
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Eow building after the same date, and also beeause they actually entered in- 
to a contract to manufacture the Neenan devlce In December, 1910. At that 
time the case had by no means been decided against the complalnant. In 
regard to those contracts let after February 5, 1909, while it is true that 
the cause of action must be complète when suit Is brought as well in equity 
as at law, still the actual intention and attitude of the défendant whlch Is 
the subject of dispute can be tested by what occurred afterwards as well 
as by whaf occurred before. It appears therefore that in ail 27 contracts 
■were let, in each of which Neenan's devlce could hâve been installed. Thls, 
Indeed, is not dlsputed by the défendant so far as the physical adaptation of 
the devlce to the buildings goes. Of course, I recognize that no one could 
say in how many of thèse they could hâve succeeded in installlng the pre- 
llminary and service test éleva tor; but It had not even Installed one, until 
it learned that the court might hold it to some action. So much, therefore, 
for Its actual discharge of the obligation to put the apparatus to practical 
use. It has certainly failed in a large number of cases where the patent 
could be used. 

What, nowever, as to the efforts it has made, for it may well be that mère 
failure would not be ground for rescission, if the défendant had done what it 
could. Not only dld they not succeed, but they tried in only 4 out of more 
than 30 contracts, and, perhaps most signlficantly of ail, in one of those 4 
succeeded wlthout any difficulty, so far as appears, in December, 1910, in 
actually letting a contract, not long after they had been put under some 
pressure. Thls does not seem to me to be the whole-hearted good faith to 
which the complalnant was entitled. The very existence of his property was 
limited in time to December 24, 1918, so that when the choice was made in 
Aprll, 1907, It had only 11% years more to run, which was the only period in 
which to profit by his discovery. Moreover, it was only from the latter part 
of that period that the great gains would be likely to corne, for we ail 
know that the early years, which introduce an invention, are apt to be 
lean. Every year of delay means a year's loss at the end 'which is the 
best part of the patent, If it should turn out to be successful, and cuts off 
the greatest harvests, if there be a future harvest at ail. It Is not, there- 
fore, a question merely of a proportionate loss to Neenan from each year's 
delay. If time be ever of the essence, it is in a case of thls sort. Nor is it 
an answer to say that Neenan is too sanguine ; that may well be true, though 
it hardly lies in the defendant's mouth, after being so languid in ascertaining 
whether or not his hopes are too high. In any case he bargalned for active 
exploitation in good faith, and I must say it does not seem to me that he 
has had that. Had the défendant met his proof by showlng that they had 
tried in ail the contracts to put In the devlce, or at least In ail those In 
which there were not good reasons against It, I should perhaps think dlffer- 
ently, even though they were In formai default ; but Is it tolerable that they 
should let contract after contract wlthout any effort to put in the mère 
service test, contracts whiçh they now do not try to show Neenan's devlce 
could not mechanlcally bave fllled? Every allowance ought to be made for 
a reasonable différence of business judgment and for the necessities of their 
own manufacture. Neenan was subject to those, when he went in with 
them ; but under the excuse of a reasonable business opportunity, the défend- 
ant could not remain Indefinitely passive. Their undertaking Involved action 
by them, and Neenan had the right to bave them treat his device on an 
equallty with their own. While they were not formally in a flduclary rela- 
tion to him, the scope of their obligation is falrly to be Interpreted with an 
eye upon the fact that his profits would corne from their use of the property 
he had eonveyed. At least he had a commercial interest In the property, nor 
did the guaranty in the least change the obligation to exploit the patent. 

I must therefore conclude that the défendant has shown no adéquate ex- 
cuse for the delay of nearly two years in putting In the expérimental elevator, 
and that such efforts as they made were not a sufflcient compliance with the 
obligations of the contract. That delay has been followed by a further delay 
of nearly two years more, and is corroborative of their disposition towards 
the patent. A delay of two years goes, as I bave shown, to the very heart 
of the considération, for, though it amounts to llttle now, It lops off two years 
194 F.— 27 
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upon thè ena of the monopoly, whieh, if It Is suceessful, are Its very cream. 
I thinfc Nëénian was not obligea to wàlt any longer and could sue when he 
dld. 

The défendant urges that It bas taken long to exploit several of its own 
machines, 'and that It can hâve no motive to discrlminate agalnst Neenan. 
As to the léngth of tlme in other cases, I can only say that it mlght well 
hâve been différent. If there they had tried and falled, or had even given a 
reason for not trylng ; but they hâve done neither. Charles does say that in 
a few instances he believes the type of elevator was prescribed by the arehi- 
tect; bst those cases are at most four, and It Is extremely doubtful whether 
iQ two qt those four the situation dld not justify at least a suggestion of 
Neenan's dévice. As to motive, it is indeed a clrcumstance in the defend- 
ant's favor and I try to remember it. Whlle it is not in the least necessary 
to find a motive, it Is quite apparent that if a competing devlce be safely out 
of the way; as hère, the stimulus for active and aggressive efforts to intro- 
duce it does îlot exist. There is no powerful motive to initia te a new develop- 
ment whlch is stlll tentative, vsrhen expérience has proved the présent devlces 
quite satlsfactoty. Such an: experiment certalnly Involves expense and pos- 
sibly involves fallure, with an attendant incidental injury to'the v?hole busi- 
ness of hlm who brings it out. Moreover, while the royalties are very small, 
and could hàrdly be a determlnlng factor in case of sucçess, they were at 
least an added burden of 2 or 3 per cent.» whlch, if compétition be sharp, 
mlght be an inducement. In any case there appear to be possible motives 
for slackness: of action. 

However that may be, the faet Is heré that the défendant dld not fulfill 
its obligation, and the right to rescind is made out. 

The question of terms can in ail probablUty be settled as well now as 
dfter a référence. It must Speak as of the time of compllance with the decree 
And must try to put the parties In statu quo as of that date. Slnce the de- 
fendant has recelved nothing, it has no profits to account for. On the other 
hand, the complainant has received ail told $13,000 whlch he must account 
for. The real question is as to how mueh of this sum the damages due to 
tlie defendant's default can constitute a set-off, and It Is so clearly Impossible 
to prove that as to make it idle to direct a référence to ascertaln them. 
Should the défendant be charged with some sum for enjoyment of the patent? 
There is trouble In assuming that the minimum value to the défendant was 
at least equal to the guaranty; for it is possible that the royalties were 
themselves flxed at a lower §um than would hâve otherwlse been the case 
just because of the guaranty, and, If so, the défendant was pro tanto paylng 
in advance for royalties yet unearned. That is, however, an extremely un- 
llkely supposition, because it was perfectly impossible to estlmate even ap- 
proxlmately what the future royalties would be, so that one could hâve any 
assurance that more than the guaranty would ever be earned at ail. Besldes 
the usual way, as In mlnlng royalties, where the intention Is that suggested, 
Is to provide that so much of the guaranty as is not earned ùi one year may 
be set ofC agalnst future royalties in any year In whlch the rovalties exeeed 
the guaranty. As there is no such provision hère, It Is less likely that the 
intention was that the guaranty was In any part payment for future royalties. 
While the matter is undoubtedly not free from doubt, some means must be 
struck whlch will efCect substantial Justice, and that most nearly in accord 
with the probable Intention of the parties Is to say that to value the yearly 
enjoyment of the patent at no less than $3,000. Whlle this may turn out 
to be less than the value of the last years of the monopoly, if fruitful, of 
which Neenan has been deprived, it is ail that can now be ascertained. On 
the other hand, It would be obviously unjust to make hlm repay the whole 
sum he has received, because the défendant has failed to receive what it 
ought to hâve tried to get. 

The initial payment of $2,000 I regard as paid for an option on the patents, 
involving as it did thelr rétention for three years. The complainant there- 
fore need not be charged with that. The account wlU therefore charge Nee- 
nan with $8,000 with interest from April 11, 1907, and with $3,000 with Inter- 
est from January 1, 1908. Agalnst that he may crédit hlmself with the value 
of the patent to the défendant from April 11, 1907, at the rate of $8,000. 
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I do not thlnk that ariy interest ean be added to the crédita, slnce the allow- 
ance is neithçr for profits received, nor for damages sufCered. It Is rather 
upon a quantum merult based upon the estlmated value to the défendant of 
possession of the patents durlng the perlod In question. In such cases It la 
not generally the rule to award interest. Elther party agalnst whlch the ac- 
oount goes wUl pay to the other the balance due, and the défendant wUl re- 
convey the patents. 
Complalnant will hâve costs. 

PosT ScBipTTJM. — Counsel for the défendant bas very klndly called to my 
attention a mlstake in thls opinion arising from the fact that paragraph 10 
of the contract of May 24, 1904, covers only the patent not then issued, and 
Indeed only issued on February 9, 1909, after the suit was brought I can 
hardly see, bowever, that thls In any sensé changes the reasouiug, or the 
resuit, for It is as though the patent, instead of having only 11 years, had 
19, to run from April 11, 1907. My theory was that as the patent might be 
commercially successful, or at least as Neenan had the right to assume so, 
the last years would be the most fruitful, and that every year of delay in 
starting to exploit it would eut ofC a corresponding year of high returns. 
With thls In mind, it makes no différence that the years eut ofl' were at the 
end of 19 years instead of at the end of 11 years, so far as I can see. In- 
deed, the longer the term of the monopoly after the device beeomes profitable, 
the hlgher the returns. What mlght hâve made a différence would bave been 
for the défendant to stipulate that It mlght defer manufacture after accept- 
ance tlU the patent had Issued ; but thls they did not do, and they were 
tberefore bound, before accepting the patent, to satisfy tbemselves that it 
would Issue. ïhis they apparently did, and in any case they were entirely 
protected by the cancellation clause. Besides, there was no commercial rea- 
son why the défendant should hâve waited after 1907 until the patent issued, 
nor does It urge that as a reason for Inaction. There was small likelihood 
during those two years of the need of an actual patent to protect their rights, 
for infringements do not generally arise at the outset; indeed, the delay of 
issuance In the Patent Office, whlch was uncommon under the circumstanees, 
was ail to the advantage of both parties. 

Ewing & Ewing (George H. Gilman and Thomas Ewing, Jr., of 
counsel), for appellant. 

Knight Bros. (Harry E. Knight and Martin A. Ryan, of Counsel), 
for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The facts are so fully set out in the opin- 
ions delivered by the Judge of the Circuit Court and filed, respectively, 
June 2, 1910, May 22, 1911, and June 2, 1911, that it will not be nec- 
essary to restate them in détail. 

[1] The dilemma in which the défendant is placed by the proofs 
is this: The Neenan patents are either for valuable inventions or 
they are not. If worthless, the défendant will not be injured, but 
on the contrary will be benefited, by re-assigning them on receiv- 
ing the amount it bas paid. If, on the other hand, the patents cover 
valuable inventions, the inventer is entitled to hâve them exploited 
during the lives of the patents. The gains, profits and ad\'antages which 
may accrue from the patents the complainant is entitled to receive, 
either under the contract or as owner. It seems évident that no sub- 
stantial gains will accrue to him under the contract. The défend- 
ant bas had the right to install elevators embodying the patented in- 
ventions since May 24, 1904, nearly five years prior to the filing of 
the bill and bas not installed a single one or earned a dollar for the 
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complainant under the contract. The intention of the parties, at least 
the intention of Neenan was to exploit the inventions as soon as pos- 
sible. It was the duty of the défendant to test the apparatus with rea- 
sonable diligence and if the tests were satisfactory to install it within 
such reasonable time as was convenient. It did test the apparatus and 
fûund it satisfactory, but bas wholly neglected to put it into practical 
use. Its conduct in this regard seems to indicate a purpose not to use 
the patented improvements but to prevent rivais in business from 
acquiring them. Manifestly, the défendant does not intend to push 
the introduction of the inventions in an enthusiastic and energetic man- 
ner such as the complainant has a right to expect. The eighth clause 
of the contract gives the défendant a right to cancel it at any time. 
The tenth clause must bave a reasonable construction ; otherwise the 
complainant is left at the mercy of the défendant and the contract is 
whoIIy unilatéral. After the successful tests of the apparatus were 
made the défendant had such further reasonable time as was conven- 
ient in which to begin practical work. Thé tests were made in Feb- 
ruary and March, 1906, and the'bill was filed February 5, 1909. There 
were then three years of idleness when no efforts were made to put 
the invention into practice, although several opportunities ofïered them- 
selves. After the interlocutory hearing additional testimony was taken 
with the permission of the court and with the apparent consent of the 
défendant, to show further defaults continuing from April 11, 1909, 
up to August 1,' 1910, a year and a half of this period being subsé- 
quent to the filing of the bill. Récent litigation has inipressed upon 
the courts the difficulty of formulating in advance a rule by which to 
détermine what is or is not reasonable, but, in a given case, we can 
say that we think the delay shown is unreasonable to such an extent 
as to justify the injured party in terminating an agreement. In the 
présent case it is unnecessary to point out within exact limits what 
would bave been a proper period in which to test and install the ap- 
paratus, but we are clearly of the opinion that the delay and supineness 
of the défendant, as shown by the testimony, justify the complainant in 
putting an end to the contract. It is not too much to say that the de- 
fendant, after it proved the invention to be a valuable one, wholly ne- 
• glected to put it into practical use. This was not what the contract 
contemplated and was contrary to its spirit and letter as well. 

[2] The complainant has no adéquate remedy at law. No rational 
rule of damages can be f ormulated upon the f acts as shown ; any ver- 
dict rendered would bave nothing but spéculation and guesswork to 
support it. In such cases the rignt of the injured party to rescind is 
well recognized. 

The complainant complains because the court did not require the 
défendant to pay interest upon the sum of $3,000 per annum which 
the défendant was required to pay. The complainant has not appealed 
or filed an assignment of errors, but, assuming that the question is be- 
fore us we are not at ail persuaded that there was error in the ruling 
of the court in this respect. 

The decree is afïîrmed with costs. 
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CLAEK BLADB & EAZOR CO. T. GILLETTE3 SAFBTY EAZOR CO.f 

(Circuit Court of Appeals, Third Circuit Tebruary 1, 1912.) 

No. 1,520. 

1. Patents (| 328*) — Validitt and Infringement — SArœrr Razob. 

The Gillette patent, No. 775,134, for a razor having a détachable blade 
of sueh thinness and flexibility as to require external support to Its cut- 
ting edge, was net anOcipated, and covers a device botli original and ge- 
neric: also, held infringed. 
S, Patents (§ 107*) — Validity — Peocebdings in Patent Office. 

ïhe wlthdrawal of an application for a patent and the substitution of 
another is proper procédure where ttie inventions clainied are identical, 
and the second Is merely an ampliflcatlon of the first. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 150; Dec. Dig. 
§ 107.*] 

B. Patents (§ 101) — Validitt — Sufticiency or Olaims. 

A claim of a patent is not invalid because the thing clalmed Is not In 
Itself an operative device, but only an élément of one. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 141; Dec. Dig. 
§ 101.*] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Suit in equity by the Gillette Safety Razor Company against the 
Clark Blade & Razor Company. Decree for coraplainant (187 Fed. 
149), and défendant appeals. Affirmed. 

McCarter & English, for appellant. 

M. B. Philipp and James Q. Rice (Thomas W. Pelham and Clifford 
E. Dunn, of counsel), for appellee. 

Before GRAY, BUFFINGTON, and LANNING. Circuit Judges. 

BUFFINGTON, Circuit Judge. [1] In the court below the Gil- 
lette Safety Razor Company, owner of patent No. 775,134, granted 
November 15, 1904, to King C. Gillette, for a razor, filed a bill against 
the Clark Blade & Razor Company, charging infringement of certain 
claims thereof. In an opinion reported at 187 Fed. 149, that court 
held the patent valid and the claims in question infringed. From 
a decree to that efïect the respondent appealed to this court. The 
opinion of the lower court is so thorough andl exhaustive that an ex- 
tended discussion of the questions involved could be but a restate- 
ment. 

Making, then, the opinion of that court by référence the basis of 
our own, we content oursehcs with briefly stating the conclusions to 
which a study of the record leads. In doing so, we take, for illustra- 
tion, as did the court below, claim 2, as embodying the crux of the 
case. Thèse conclusions are: First, the invention of Gillette is sub- 
stantially set forth in claim 2, viz., "as a new article of manufacture,, 
a détachable razor-blade of such thinness and flexibility as to require 
external support to its cutting edge" ; second, the proofs carry Gil- 
lette's invention to 1895 ; third, Gillette's device was generic, original, 
and not anticipated in the razor art; fourth, the proceedings in the 

*For other cas» ■«• >ama topic à % NtruBBB in Dec. & Am. Dlgs. 1907 to date, & Rep'r ludezei 

tBebearine denled. 



422 , ;, f IW FEDERAL EEPORTBB 

Patent Office whereby Gillette substituted a second application for his 
fifst Wèrè lawful and the subject-matter of the two was substantially 
the same ; and, fifth, claim 2 is valid and inf ringed. 

In support of the second proposition nothing need be said save to 
refer to the lower court's opinion. The facts cited therein justify 
. iich conclusion. 

As to the third proposition, we may say that a careful study of the 
razor-making art satisfies us that a ribbon or wafer razor-blade, so 
thin as to require external support of its cutting edge, was original 
with Gillette, and a like study of the art of making razor steel, its 
chemical qualities, its tempering and the blade contour obtained to 
aid honing, satisfy us that the Gillette blade was a radical departure 
from the whole teaching, practice, and trend of the prior art. As to 
such prior art not anticipating Gillette's device, we can add nothing to 
the thorough examination and discussion in the opinion below. 

[2] A study of the file-wrapper and the proceedings in the two 
applications shows that Gillette, whîle he abandoned his first appli- 
cation and substituted therefor a second, did not abandon his inven- 
tion. This substitution was proper procédure. Godfrey v. Eames, 
1 Wall. 324, 17 L. Ed. 684; Corrington v. Westinghouse_ (C. C.) 173 
Fed. 76. We also find the substance of the second application had been 
embodied in the first. In that respect we hâve the action of the Patent 
Office, which, with full knowledge of the previous application, allowed 
such substitution and based its grant of the patent on the basis of the 
substantial .identity of the two applications. The presumption that 
arises in such case must, as in a reissue, be overcome "only," as said 
in Smith v. Goodyear, 93 U. S. 499, 23 L. Ed. 952, "by showing from a 
comparison of the original spécification with that of the reissue that 
the former does not substantially describe what is described and 
claimed in the latter." A critical examination of the file-wrapper sat- 
isfies us that the first application contained a full disclosure by Gil- 
lette of his invention, and the adiditional matter in the second was a 
mère amplification of the disclosures of the first. It is contended that 
the word "thinness," as a characteristic of Gillette's blade, was a new 
feature added in the second application. In the mère use of that par- 
ticulâr word this is true, but the implied thinness of Gillette's blade 
runs through the first application so plainly that no one can read it 
without having that characteristic of his blade inferentially brought to 
his attention. And substantial disclosure, such as enables one skilled 
in the art to practice, fulfills the requirements of the patent law. The 
mère form the disclosure takes, whether in express words or by nec- 
essary implication, is a matter of words, but the substantial feature, 
the statutory requisite, is that the patentée shall really disclose to 
those versed in the art the information that enables such a one to 
practice it. It is clear that no skilled razor maker would, or indeed 
could, hâve made the blade of Gillette's original application without 
producing the thinness indicated in the substituted one. Thus the orig- 
inal application speaks of the adjustable character of the blade which 
is stamped from sheet steel of uniform thickness, which "adjustment 
is carried eut by reason of the natural spring of the cast sheet steel 
blade. by mechanism for springing it to give différent spaces between 
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the edge of the blade and the guard." It wîU thus be clear that, where 
there is spring and flexibility in small sheet steel stampings, thinness 
is an accompaniment of such flexibility. 

[3] As to our fifth conclusion, we note it shouldi be added that claim 
2 is not invalid because not for an operative device, for, if such were 
the law, patentability must hâve been denied to Elias Howe for "the 
grooved and eye-pointed needle" which constituted his seventh claim 
(Howe V. Williams, 2 Fish. Pat. Cas. 395, Fed. Cas. No. 6,778), and 
of which it was said in Deering v. Winona, 155 U. S. 286, 15 Sup. 
Ct. 118, 39 L. Ed. 153: 

"The invention of a needle with the eye near the point is the basis of ail 
the sevvlng machines nsed, but the methods of operating such a needle are 
many ; and, If Howe had been obliged to make his own niethod a part of 
every claim in which the needle was an élément, his patent would hâve been 
practically worthless." 

On the question of infringement, we agrée with the conclusion of 
the court below, which we restate, viz. : 

"The flat baeking of the holder as nsed by the défendant is naanifestly a 
mechanical équivalent for the curved baeking adopted by the complaiuant 
in Its commercial form of razor. The curved form would seem, as the patentée 
bas suggested, to be the better form, but the défendant cannot escape infringe- 
ment by simply substituting a flat baeking which obviously performs the same 
function as the curved baeking, and in substantially the same way. There 
are other différences between the déviées of the complainant and the de- 
fendant, but they are so sllght and unimportant as scarcely to require con- 
sidération. For instance, the complainant's blade has two positioning holes 
which engage positioning stucîs formed near the ends of the l)ack of the razor, 
and a central hole for engaging the threaded stud which secures the clamp- 
ing holder in place ; while defendant's holder has two projections on the 
guard, and the blade is provided with a long slot through which the clamp- 
ing screw passes, while the ends of the slot fit over the guard projections. 
This slot of the defendant's blade when it is applied to the complainant's 
commercial form of holder exactly fits it. Indeed, the défendant advertises 
its blade as adapted to be used in the complainant's holder. There is, as al- 
ready intimated, no real différence between the two devices, and any appar- 
ent différences are purely mechanical and evasive, and possibly designed to 
circumvent the daims of the patent In suit." 

The decree of the court below will therefore be afïirmed. 



DE LAVAL SEPARATOB CO. v. lOWA DAIRT SEPARATOR CO. 
(Circuit Court of Appeals, Eighth Circuit. February 28, 1912.) 

No. 3,492. 

(Syllabus hy the Court.) 

1. Patents (§ 62*) — Anticipation — Sufficiency of Evidenoe. 

The existence and use of an unpatented anticipatlng device prlor to 
the invention patented may be established by oral testimony only by 
clear and satisfactory évidence sufflcient to prove the facts beyond a rea- 
sonable doubt. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 78; Dec. Dig. § 
62.*] 

•For other cases see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexeu 
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,2. Appeal and Error (§ 1009*) — ^Review — Pindings ot Chancellor Pee- 

SUMPTIVBLT EiGHT. 

Wben the chancellor bas consldered conflicting évidence, and made 

his flndlng and decree thereon, they must be taken to be presumptively 

I rlgbt ; and unless an obviôus error bas intervened In tbe application of 

tbe law, or some serions mistal^e bas been made in tbe considération of 

tbe évidence, they must be permitted to stand. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3970- 
' 3978 ; Dec. Dig. § 1000.»] 

S. Patents (§ 328*)— Patent No. 892,999 to Ljungstkom Void. 

Olaims Nos. 4, 5, 6, 7, and 8 of letters patent No. 892,999, for improve- 
ments In liners for centrifugal bowls for separating cream from milk, 
issued to Fredrik Ljungstrom July 14, 1908, on an application filed Jan- 
uary 18, 1905, were anticipated by a bowl that was made, tested, and 
found satisfactory by Wilbur W. Marsb, and put into actual use in tbe 
autumn of 1903. 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa. 

Bill in equity by the De Laval Separator Company against the lowa 
Dairy Separator Company. From a decree dismissing the bill, com- 
plainant appeals. AfSrmed. 

Frank S. Busser (Harding & Harding and Lacy, Brown & Lacy, 
on the brief), for appellant. 

, Frank T. Brown (Arthur L. Sprinkle and Brown & Hopkins, on the 
brief), for appellee. 

. Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree which 
dismissed a bill for the inf ringement of claims Nos. 4, 5, 6, 7, and 8 of 
letters patent No. 892,999, for improvements in liners for centrifugal 
bowls for separating cream from milk, issued to Fredrik Ljungstrom 
on July 14, 1908, upon an application filed January 18, 1905. The 
complainant claimed that Ljungstrom was entitled to the date of the. 
filing of his application for a Swedish patent for the same invention, 
which was January 27, 1905. The défenses were: First, that in the 
fall of 1903 three centrifugal bowls, which were introduced in évidence 
as exhibits, and which embodied the improvements specified in the 
claims of the patent in suit, were made, tested, and found to work 
satisfactorily by Wilbur W. Marsh, and that one of them went into 
actual use to separate cream from milk in the autumn of 1903, and 
prior to December Ist of that year ; second, that the Ljungstrom pat- 
ent is anticipated by certain Swedish and United States patents of 
earlier dates than the date of his application for his Swedish patent; 
and, third, that his Swedish application is not for the same inventions 
as his patent in suit, and conséquently his inventions are not shown 
to hâve been made earlier than January 18, 1905, when he filed his 
application for a patent from the United States, and that this patent 
is anticipated by earlier patents, notably by patent No. 792,529, for 
liners for centrifugal liquid separators, issued to Wilbur W. Marsh 
on June 13, 1905, upon an application filed September 26, 1904. The 
court below sustained the first défense. Whether its décision was 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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right or wrong is a question of fact, answered by hundreds of printed 
pages of testimony and by the three Marsh bowls which hâve been 
brought to this court. 

[1] The existence and use of an unpatented anticipating device 
prior to the invention patented may be established by oral testimony 
only by clear and satisfactory évidence, suificient to prove the facts 
beyond a reasonable doubt. The Barbed Wire Patent, 143 U. S. 275, 
284, 12 Sup. Ct. 443, 450, 36 L. Ed. 154; Mast, Foos & Co. v. Demp- 
ster Mill Mfg. Ce, 82 Fed. 327, 332, 27 C. C. A. 191, 196; National 
Hollow Brake-Beam Co. v. Interchangeable Brake-Beam Co., 106 Fed. 
693, 703, 45 C. C. A. 544, 554; American Bank Protection Co. v. 
Electric Protection Co. (C. C.) 181 Fed. 350, 357. This is an estab- 
lished rule of law, which was familiar to the judge below, and in 
the light of which he must hâve read this testimony, and hâve found 
that there was no reasonable doubt that Marsh's bowl was made, 
tested, found' satisfactory, and put into actual use before Ljungstrom 
made his invention. That finding rests upon a great mass of conflicting 
évidence. 

[2] When the chancellor has considered conilicting évidence, and 
made his finding and decree thereon, they must be taken to be pre- 
sumptively right; and unless an obvions error has intervened in the 
application of the law, or some serions mistake has been made in the 
considération of the évidence, they must be permitted to stand. Tilgh- 
man v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664; Kim- 
berly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764; Evans 
V. State Bank, 141 U. S. 107, 11 Sup. Ct. 885, 35 L. Ed. 654; Furrer 
V. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 821, 36 L. Ed. 649; War- 
ren v. Burt, 58 Fed. 101, 106, 7 C. C. A. 105, 110; Paxson v. Brown, 
61 Fed. 874, 883, 10 C. C. A. 135, 141 ; Stuart v. Hayden, 72 Fed. 402, 
408, 18 C. C. A. 618, 624; Coder v. Arts, 152 Fed. 943, 946, 82 C. C. 
A. 91, 94, 15 L. R. A. (N. S.) 372. ^ 

[3] A careful reading and deliberate considération of ail the évi- 
dence in this case relating to the issue of fact determined below haS 
failed to persuade that any error of law or mistake of fact intervened 
in the considération or décision by the chancellor of the questions pre- 
sented to him. To recite or review the évidence upon this subject 
would be a futile task, for it is so unique that it could not be drawn 
into précèdent, and so voluminous that no one not interested in this 
case would read it. Suffice it to say, in our opinion it sustains the 
finding of the Circuit Court, and renders ail other questions in this 
case immaterial. 

The decree below is accordingly affirmed. 



426 194 FEDERAL EEPORTEB 

LOUIS MBTZGER & 00. T. BERLIN et aL 

(Circuit Court of Appeals, Second Circuit February 6, 1912.) 

No. 169. 

Patents (§ 317*) — Suit fOb Infringement — Injunction^ 

An order refusing to Ilmlt an accountlng in an infrlngement suit, wMch 
had been extended by the master to new structures, and dlrecting an in- 
junctlon, although the interlocutory decree, under whlch the accountlng 
was proceedlng, whlch was stlll in force and not appealed frora, granted 
a slmllar injunctlon, held improvidently entered; Its only apparent pur- 
pose and elïect being to enable the parties to présent the questions of 
infrlngement by the différent devices to the appellate court piecemeal. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 559-565; Dec. 
Dlg. § S17.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by Louis Metzger & Co. against Samuel N. Berlin 
and Bernhard Trosky. From an order granting an injunction, de- 
fendants appeal. Reversed. 

Appeal from an order In a suit to restraln the alleged infrlngement of 
letters patent No. 964,476, issued on July 12, 1910, to David Metzger for an im- 
provement in feather plumes. On December 28, 1910, an Interlocutory decree 
was entered In this cause, finding the patent valid and infrlnged, and orderlng 
the Issuance of a perpétuai Injiinction and an accountlng before a master. 
On February 3, 1911, an injunctlon was issued against the défendants as pro- 
vided in the interlocutory decree. No appeal was taken from the Interlocu- 
tory decree. Between the entry of the interlocutory decree and October 4, 
1911, the accountlng proceedlngs went on before the master, and In such pro- 
ceedings varlous structures made by the défendants, whlch were not before the 
court at the time of the entry of the interlocutory decree, were presented, and 
questions were considered in varions forms as to whether such structures 
constituted tafrlngements of the patent. On October 4, 1911, an -order was 
entered, upon consent, vacating and setting aslde said Injunction of February 
3, 1911, but not purporting to vacate or set aslde sald Interlocutory decree, or 
any part thereof. On October 5, 1911, an order was entered reclting the pro- 
ceedlngs in the cause, and the acts of the master In extending the accountlng 
to Include structures made before and since the entry of the interlocutory 
decree, and refusing to stay or llmit the accountlng, and also containing an 
order for an Injunction to restraln the infrlngement of the patent in sub-, 
stantlally the same terms as the order for the Injunction in the interlocutory 
decree. This order of October 5, 1911, dld not purport to vacate any part of 
sald decree, and the présent appeal is from such order. 

J. Edgar Bull, Edmond Congar Brown, and Herman A. Brand, for 
appellants. 

William E. Warland, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. Whate\'er may hâve been the purpose of the par- 
ties, no provision of the interlocutory decree in this cause has been 
vacated, so that at the time the order appealed from was granted there 
was outstanding an injunction order, which was as effective as the 
présent one, to restrain the défendants from manufacturing any and 
ail devices infringing the patent. And while the parties may hâve 
prepared the vacating order in the existing form through a failure to 

•For other cases Bee same topio & § nxjmbbr In Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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distinguish between an order for an înjunction and the writ, we are 
not satisfied, viewing the matter in a broader aspect, that the court 
below intended to or did review the correctness of the interlocutory 
decree in the light of the testimony subsequently offered before the 
master. 

The order in question is, strictly speaking, appealable, and the ap- 
peal cannot be dismissed. But the granting or withholding of an or- 
der for an injunction rests in the sound discrétion of the court, and 
it is our duty to détermine whether this order was providently en- 
tered. 

The master is bound to pass upon the question of infringement as 
to ail devices brought before him on the accounting, and when his 
report is filed the court can review his finding, and ail the devices 
presented to him which are claimed to infringe can then be passed 
upon by the court. And after the final decree an appeal can be taken 
to this court, and a review of the findings of the court and master 
obtained. So the question of the infringing character of new struc- 
tures can be presented to the court below upon contempt proceedings. 

The présent appeal seems to be an attempt to bring the questions 
before this court piecemeal, and to hâve each device passed upon sepa- 
rately. We cannot approve this practice, and think the second in- 
junction order an improvident exercise of the court's power. Con- 
sequently we reverse it, without costs, and without passing upon the 
merits, with leave to the parties to test the question of infringement 
in the court below by proper proceedings, and in this court on appeal 
from final decree, and with leave tothe complainant to apply to the 
court below to reissue the vacated writ of injunction. 



WESTINGHOUSE ELECTRIC & MFG. CO. y. CONDIT ELECTRICAL 

MFG. CO. 

(Circuit Court of Appeals, Second Circuit December 11, 1911.) 

No. 68. 

1. Patents (§ 328*) — Invention — Electric Switch. 

The Wright & Aalborg patent, No. 633,771, for a switch for electrlc cir- 
cuits, Is vold for lack of invention. 

2. Patents (§ 160*) — Construction — PROCEEDiNas in Patent Oitice. 

As a gênerai rule, and unless limitations are Imposed by acquieseence 
in the rejection of broader claims than those allowed the interprétation 
to be placed on the claims of a patent is to be determined by the language 
of the grant, and the proceedings of the Patent Office are immaterial. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 234, 235; Dea 
Dig. § 160.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Westinghouse Electric & Manufacturing Com- 
pany against the Condit Electrical Manufacturing Company. Decree 
for défendant, and complainant appeals. Affirmed. 

Appeal from a decree of the Circuit Court, Southern District of New York, 
in a suit to res train the alleged infringement of letters patent No. 633,771 

*For other cases see same topic & ! numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indue* 
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Issued September 26, to the complalnant as assignée of Gilbert Wright and 
Christian Aalborg for an improvement in swltches for electrlc circuits. 

The patent in suit is a separate patent for switch mechanism. The com- 
panion patent No. 633,772, granted at the same time to the same inventors, 
is for an automatic circuit breaker containing switch mechanism and was 
sustained by this court in another suit between thèse same parties, our dé- 
cision belng reported in 167 Fed. 546, 93 0. C. A. 224. The circuit breaker 
patent was also sustained by the Circuit Court of Appeals for the ïhird 
Circuit in cases reported in 143 Fed. 986, 75 0. C. A. 152, and 169 Fed. 634, 
95 C. C. A. 162. 

The patentées in the présent patent thus state the object of their alleged 
invention: 

"Our invention relates to swltches for electrlc circuits; and it bas for Its 
object to provide a switch of such construction that Its movable contact mem- 
ber may be readily brought Into operative position, locked in such position, 
and released and separated from Its stationary member by an expenditure 
of Power that shall be substantlally independent of the current-carrying 
eapaclty of the switch and much less than that exerclsed in opening and 
closing swltches of the types heretofore employed, 

"Manually-operated swltches heretofore in use bave generally been of knlfe- 
blade and jaw construction, the structures belng varlously modifled in order 
to.lncrease the current-carrying eapaclty and facilita te the opening and clos- 
ing of those of large slze. The opening and closing of knlfe-and-jaw swltches 
having large current-carrying eapaclty can be effeeted, however, only by the 
application of a considérable amount of power by reason of the fact that 
the jaws must contaln so much materlal that they will yleld to only a very 
limlted degree. We are enabled by our invention to entirely dispense wlth 
grlpplng engagement between the contact-terminals of the switch, and there- 
by obvlate deteriorlatlon by reason of frletional wear." 

The flrst and second clalms whlch are in issue, read as foUows: 

"1. A switch for electrlc circuits comprislng stationary terminais having 
contact blocks or plates the contact-faces of whieh are in substantlally the 
same plane, a supportlng-base therefor, a lamlnated member having beveled 
ends for engagement wlth the faces of sald terminais, a supporting-arm plvoted 
at one end to the base and attached to the lamlnated member at substantially 
the middle point of the latter and at a considérable distance from the axis 
of movement of sald arm, and an actuating-lever plvoted to the base and hav- 
ing' à' movable connection wlth the supporting-arm." 

"2. In a switch for electrlc circuits, the combination wlth a base having 
stationary contact-terminals, of a lamlnated contact member having beveled 
ends aàapted to engage the plane faces of said contact-terminals, a support- 
ing-arm plvoted at one end to the base and attached to the laminated member 
at substantlally the middle point of sald member, and an aetuating-lever hav- 
ing operative connections wlth the base and wlth the supporting-arm for the 
lamlnated member." 

The défenses are: 

(1) That the clalms are Invalid; 
. (2) That the defendant's device does not Infrlnge. 

The Circuit Court after hearlng the cause dismissed the blll and the com- 
plalaant bas appealed. The décision of the Circuit Court is reported in 194 
Fed. 430. 

Kerr, Page, Cooper & Hayward (Thomas B. Kerr and John C. 
Kerr, of counsel), for appellant. 

Edwards, Sager & Wooster (Clifton V. Edwards, of counsel), for 
appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). [1] Our 
décision in the circuit breaker patent case has little application hère. 
We regarded the question of invention in that case as doubtf ul but re- 
solved it in f avor of the patentées by reason of especial advantages in 
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the structure, none of which, except perhaps the form, had any réf- 
érence to the switch élément. Besides we think that the claims of this 
patent cover something more than the switch of the other. This case 
also dififers from that in that there it appeared that the circuit breaker 
had gone into extensive use, while it is net shown that this switch has 
had any substantial use. It seems to hâve failed entirely to supplant 
the old knife-blade switch. 

The primary question then is whether invention is to be found in 
the présent claims of which we may take claim 1 as typical, the élé- 
ments being: 

(a) Stationary terminais with contact faces in substantially the same 
line and with a supporting base ; 

(b) A laminated member having beveled ends for engagement with 
the faces of the terminais ; 

(c) A supporting arm pivoted at one end to the base and attached 
to the laminated member at substantiallythe middle part of the latter 
and at a considérable distance from the axis of movement of said arms ; 

(d) An actuating lever pivoted to the base and having a movable 
connection with the supporting arm. 

The adVantages of this construction urged by the complainant in its 
brief may thus be summarized: 

(1) It is said that by the adoption of the beveled laminated contact 
member perfect contact is obtained and the binding friction of the old 
switches obviated. Indeed as shown by the spécification this seems to 
hâve been regarded by the patentées themselves as the principal change 
from the prior art. It is also pointed out in the brief that the scrap- 
ing action of the laminae keeps the surfaces bright and secures good 
contact. 

(2) It is contended that by mounting the movable contact upon a 
swinging arm a wide break is secured to interrupt the arc. 

(3) It is also urged that the movement of the swinging arm is such 
that a minimum of latéral space is required. 

Much stress is placed upon the présence and action of a toggle 
lever, but we find no référence to that form of construction in the 
claims in issue nor do we think the présence of such a lever necessarily 
to be read into the claims by reason of anything in the drawings or 
spécification. Indeed one of the drawings shows a form of connec- 
tion other than a toggle lever. 

Now, the record shows clearly that at the date of this alleged in- 
vention, the use of a laminated contact member with beveled ends wa = 
old in the art of electrical switches. The departure from the grionin" 
engagement of the old knife-contact and the substitution there for o 
face to face contacts, are shown by several patents older than thi'^ ore 
So pivoted supporting arms, actuating levers and varions forms o' 
connections for bringing the movable member into contact with th 
stationary members and for breaking the arc are shown in earlier 
patents. It is unnecessary to seek précise anticipations. It is sufficient 
to say that with the structures in the prior art shown by the record, 
we think that mechanical skill was quite sufficient to obtain any ad- 
vantages disclosed by the patent. In our opinion, the éléments of the 
claims considered separately are oldl, and we find nothing in their com- 
bination disclosing invention. 
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[2] We hâvereached the conclusion of invalidity without referring 
to the proceedings in the Patent Office because we fail to sec that those 
proceedings bave any bearing upon the questions arising in this case. 
Sometimes such proceedings are of importance, especially where a 
matter of estoppel is involved. Thus a patentée who, in order to 
avoid a rejection of his application, inserts limitations in his claims is 
estopped from contending that the patent as issued should be con- 
strued as if sUch limitations had not been made. But, as a gênerai 
rule, the interprétation to be placed upon the claims and spécification 
of a patent is to be determined from the language of the grant, and 
the proceedings in the Patent Office are quite immaterial. Such is the 
situation in. the présent case. Original claims were rejected in the 
Patent Office. Thereupon the applicants, instead of limiting their 
claims, substituted broader ones which were accepted. Presumably 
the examiner changed his mindl. But whatever be the explanation of 
his position, nothing whatever is shown to work an estoppel against 
the patentées. Instead of surrendering something which they now 
daim to obtain that which was allowed, they claimed something more 
and got it. 

The decree of the Circuit Court is affirmed with costs. 



WESTINGHOUSH BLECTKIC & MFG. CO. v. CONDIT ELECTRICAL 

MFG. ÇO. 

(Circuit Court, D. Massachusetts. December 28, 1911.) 

No. 327. 

Patents (§ 328*) — Validitt and Inj-einqkmbnt — Circuit-Bbeakee fok Edec- 
TEicAL Distribution System. 

The Wurts patent, No. 570,416, fçr a clrcult-lnterruptlng means for 
Systems of electrical dlstrlbutloiii claims 3 and 4, which cover a comblna- 
tlon In one System of an automatlc clrcult-closlug de vice actuated by an 
excessive current In the main or distribution circuit with remote control 
devlces for closlng local circuits at the vs-ill of the opéra tor, are not for 
a mère aggregation, but a true Combinatlon of substantial utillty and dis- 
close invention ; also held infrlnged. 

In Equity. Suit by the Westinghouse Electric & Manufacturing 
Company against the Condit Electrical Manufacturing Company, On 
final hearing. Decree for complainant. 

RichardJson, Herrick & Neave, for complainant. 
Edward P. Payson, Edwards, Sager & Wooster, and C. V. Ed- 
wards, for défendant. 

HALE, District Judge. This suit in equity raises the question of 
validity and infringement by défendant of claims 1, 3, and 4 of letters 
patent No. 570,416, issued October 27, 1896, to the complainant as 
assignée of A. J. Wurts. The patent relates to circuit-interrupting 
means for Systems of electrical, distribution ; The claims in issue are 
as follows: 

"1. In a multiphase System of distribution, the combinatlon with a clreuit- 
interrupter common to ail the phases of the System, a normally open local 

*For otber cases see eame toplc & S nvmber in Dec. & Am. Digs. 1907 to daté, & Rep'r Indexes 
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circuit and a controUing-magnet Included therein, of elrcuit-closers for the 
local circuit, one for each phase of the System, an overload upon any one of 
the main circuits serving to actuate its clrcuit-closing device and thus close 
the local circuit." 

"3. The combination with a plurality of Systems of electrlcal distribution 
provided with circuit-interrupting devices, controUing-magnets and normally 
open local circuits therefor fed by an independent source of current, of means 
actuated by an excessive current in any one of the main circuits for closing 
the correspondlng local circuit, and a plurality of circuit-closing devices lo- 
cated at a distant point and each operated at will to close the correspondlng 
local circuit. 

'H. The combination with a plurality of Systems of multiphase electrlcal 
distribution provided with circuit-interrupting devices, one for ail of the 
phases of each System, and controUlng-magnets therefor, of a local circuit 
for each of said magnets, means actuated by an excessive current of any 
phase to close the correspondlng local circuit, and a plurality of switchea 
independently operated at will to close any one of said local circuits." 

In the spécification the inventor, Wurts, describes the scope of his 
invention : 

"My invention relates to circuit-interrupting means for Systems of electrlcal 
distribution, and bas partlcular référence in some of its more important 
features to multiphase circuits, though not in ail respects linilted to use in 
such relations. The objects of my invention are, first, to provide an actuatlng 
or controlling means included in a normally open local circuit which is closed 
by the action of an overload in the main or distribution circuit, and prefera- 
bly at a suitable predetermined interval after the occurrence of such over- 
load ; second, to provide a clrcuit-interrupter common to ail the phases of a 
multiphase System, vi^lth a controlling or actuatlng magnet included in a nor- 
mally open local circuit, which will be automatically closed by the action of 
an excessive current in a conductor for any one of the phases and preferably 
at a predetermined interval after the occurrence of such exeess of current, 
and, third, to provide a means, located at a point more or less remote from 
the circuit breaker or breakers, whereby any one of a plurality of such cir- 
cuit-breakers may be electrically controlled at will." 

The inventor then proceeds by diagrams to illustrate the détails of 
his apparatus, and then states in gênerai the results which he has 
sought to obtain : 

"It is obvions from the illustration and foregolng description that, when- 
ever the current in any one of the conductors exceeds a predetermined limlt, 
ail of the circuits from that partlcular generator will be automatically in- 
terrupted. It will also be understood that any number of generators and 
circuits may be connected with the local circuit in the manner shown. It 
will also be understood that this use of a local circuit for energlzing the con- 
trolling-magnet for the circuit-breaker may be employed in connection with 
a single-phase System of distribution, if deslred, and hence I do not limlt 
my invention to use in connection with multiphase circuits, as shown in the 
drawing. It being often désirable in large power-houses to open any one 
of several cireuit-breakers from a given point, which may be more or less 
remote from such cireuit-breakers, I extend the local-circuit conductors to 
the point from which it is désirable to actuate the cireuit-breakers and locate 
at thls point suitable clrcuit-closing devices, one for each circuit-breaker. 
Thèse circuit-closing devices may be push-buttons or any other desired form 
of hand-operated means whereby the local circuit may be closed through 
any one of the controlling-magnets when it is deslred to open the circuit- 
breaker with which such magnet is connected." 

In his testimony, the expert, Prof. Clifford, points out some ele- 
mentary facts which relate to the art, and are important in the study 
of the case. He shows that the génération, transmission, and distribu- 
tion of power electrically may be accomplished by either direct or by 
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alternatîng currents. A direct or continuous current maintains un- 
changed the direction of its flow in the electric circuit. In a direct 
current System, therefore, we are concerned with a sensibly steady flow 
of electrical energy already established. An alternating current altéra 
its strength and reverses its direction in the circuit periodically with 
the passage of time, thèse variations of the current taking place ac- 
cording to a definite law. He further points out that alternating cur- 
rent Systems are usually classified as either single-phase (monophase) 
or polyphasé (multiphase). A single-phase System générâtes, trans- 
mits, and distributes a simple or single alternating current. A poly- 
phasé System générâtes, transmits, and distributes two or more such 
currents which may be combined in a number of différent ways. The 
polyphasé System is characterized as two-phase, three-phase, etc., ac- 
cording to the number of such simple alternating currents as are com- 
bined for purposes of utilization. The phase différence between two 
simple alternating currents is determined by the différence in time at 
which corresponding values of the currents in question occur. 

It is further pointed out as a resuit of this well-known property of 
three-phase currents that, instead of having three complète circuits 
for the three phases of the current, what is called a "three-wire" Sys- 
tem may be employed. Under this system, the current may flow out- 
wardly over two wires and return through the third wire, or it may 
pass outwardly through one line and return through the other two lines ; 
the outgoing and incoming currents being always equal. In a two- 
phase System, three wires may also be used instead of two complète 
circuits, the two currents flowing out on two of the wires and both 
returning by a third or "common return" wire. 
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By means of the foregoing diagram illustrating the Wurts patent, 
the learned counsel for complainant points out the leading éléments of 
the patent, substantially as f ollows : The Wurts patent shows diagram- 
matically at 1, and also at 2, a "two-phase generator" provided with 
two conductors, 3, 4, for the two phases of current and a common 
return conductor 5 ; so that in each of the two Systems of distribution 
illustrated one current or phase flows round the circuit 3, 5, and the 
other current around the circuit 4, 5. The conductors are shown as 
broken off at the bottom of the diagram, after passing through cir- 
cuit-closers 6 and circuit-breaker contacts 7, 8, to be referred to, and 
the circuits are then supposed to be completed through the lamps, or 
whatever other objects are used as "translating devices" in the cir- 
cuits. 

The Wurts patent is concerned with means for interrupting or 
opening ail the phases of any one of the multiphase Systems involved 
(two are shown, but there may be any number), either automatically 
upon the occurrence of an "overload" on any main line, or through 
an operator at some remote point who moves a switch or équivalent 
device — what is called "remote control." 

Each "circuit-breaker" is diagrammatically shown as carrying four 
contacts 8, two on each side, for bridging the two contacts 7 in the 
wire 3 and in the wire 4, respectively. Thus, when the circuit-breaker 
moves downwardly, it breaks each of the two circuits, leaving a gap 
on each side between the two contacts 7. It is not necessary to break 
the third wire 5, to open the circuits ; and that wire is continuons and 
not affected by the circuit-breaker, as illustrated. The circuit-breaker 
is held in its closed position by means of a catch 9, diagrammatically 
shown, which is çonnected to an armature 10 governed by the "con- 
trolling-magnet" 11. When this magnat is energized by an electric 
current, it attracts its armature, raises the latch, and releases the cir- 
cuit-breaker, which interrupts. the circuits for each "phase." The en- 
ergizing of this magnet is brought about by closing the normally open 
local circuit from the source of electric power IJf (shown as a trans- 
former) through this magnet. This closing is accomplished automat- 
ically by means of one of the circuit-closing devices 6, shown diagram- 
matically, which, on the occurrence of an overload or excessive cur- 
rent (in the line 3, for example), closes the local circuit through the 
magnet ; that is to say, the local circuit goes from the source of pow- 
er IJf along the conductor 12, through the circuit-closer 6, around to 
the right and then dbwn, then up around' the magnet 11 to the wire 
13, and back to the transformer. This local circuit, with its own 
source of energy, is open at 6 until the occurrence of the overload in 
the line 3, as above stated. 

But this is not the only means of closing the local circuit through 
the magnet 11 to actuate the circuit-breaker. A remote-control switch 
18, shown at the lower right-hand corner of the drawing is çonnected 
by the lines 15, 16 in the same local circuit, embracing the same source 
of power 14 and the same magnet 11. On closing the lower of the 
two switches shown, the local circuit is completed over the wires 15 
and 16 through the controlling-magnet 11, as before, thus releasing 
194 F.— 28 
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the circuit-breaker. Thus, there are combined with the normally open 
local circuit, containing the magnet 11 and the source of power lit, 
two alternative devices, the automatic circuit-closer 6 and the remote- 
control switch 18, either one of which may be operated to close the 
local circuit, and thereby actuate the tnultiphase circuit-breaker, and 
open siniultaneously ail the phases of the main circuit in question, 
the circuit-closer 6 being operated automatically, and the switch 18 
being operated at the will of the attendant. The above is a substantial 
statement of the combination, brought before the court, and claimed 
as the invention in the patent in suit. I hâve already quoted the most 
material portion of the spécification showing the objects of the in- 
vention, and the three claims involved in the suit. The drawing shows 
two Systems of multiphase electrical distribution. In actual practice it 
is pointed out that there may, of course, be any number of them, each 
having its circuit-closers as shown at 6 in the drawing, its controlling- 
magnet as shown at 11, and the multiphase circuit-breaker, each mag- 
net being energized f rom one and the same source of power (shown at 
llf) upon closing its local circuit ; and in each system the closing of the 
local circuit may be brought about either automatically by the circuit- 
closer 6, or at the will of the attendant by the switch 18, If there were 
a number of such multiphase Systems, there would be a number of 
such switches; but only one source of current llf, would be needed 
for ail the local circuits. It is évident that by means of small hand 
switches as shown at 18, ail located at one point, the operator may at 
once open any or ail of the circuit-breakers, no matter where or how 
far from each other they are located. It is further shown that the 
occurrence of an overload in any phase of any one of thèse multiphase 
Systems would automatically close the appropriate .local circuit, and 
throw open ail the phases of that system through the circuit-breaker, 
while the attendant could close the same local circuit, and thereby open 
the same circuit-breaker by manipulating-the appropriate switch. 

Mr. Rowe, an electrical engineer called by the complainant, sets 
forth the practical value of the Wurts invention as follows: 

"Automatic overload clrcult-breabers are of great Importance under many 
conditions of opération. For instance, if electrical energy is being supplled 
to a Street ràllway system and the trolley Unes should drop on the rails, or 
if any of the apparatus on the cars became deranged so as to cause what is 
termed a short circuit, it is of the utmost importance that means be rrovided 
at the generatlng station so that the particular electrical circuit which Is 
in trouble shall be automaticaljy eut off from the System so as to prevent the 
burning up of generatlng apparatus in the power station, or doing mnch 
damage to the cars themselves. It Is also essential that the Individual Une 
which is in trouble be disconnected from the station in order that the entlre 
System be not shut down on account of the trouble at thls particular point 
An automatic circult-breater will relieve the system, and prevent interrup- 
tion of service. Correspondingly, if the wires transmitting power for poly- 
phasé distribution should be blown tbgether by storms, so that the uniiisulat- 
ed conductors of separate phases are in contact, or if large birds connect 
the wires together by flying through the wires of a transmission system, it 
is obviously necèssary for the saine reason as described previously that alter- 
nating circuits be provided with automatic protection to the Unes." 

Mr. Rowe was also asked to give a practical illustration of the im- 
portance of providing for opening the circuit-breaker at will from a 
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distant point by means of electrical conne^ctions, and upon that subject 
gave the following testimony: 

"In a large power-house in wUch great quantltles of energy are dist.rlbut- 
ed through numerous circuits, and in cases where a large number of generat- 
ing units are employed, It Is frequently necessary tha-t the circult-breakers 
and switehing déviées be located in the most convenient place with respect 
to the machines, transformers, and electrical circuits to be controUed, whlch 
involves their distribution in various remote points in the power station. 
Besides this, the swltcbing devices are otten very large and sometimes built 
in masonry cells, so that they eannot be eollected together In a small area. 
Under thèse conditions, it is of great Importance that the means of opening 
the circuit-breakers at will be placed at a point convenient to the operator, 
and at the same time that the entire control be placed in as small a spaee as 
possible, as it Is obviously impossible for an operator under such conditions 
to run about from one switch or circuit-breaker to another ta times of emer- 
gency to open a circuit. Very often thèse circuits carry dangerously high 
potentials, and under some conditions an operator bas been known to get 
confused and to lose his head in cases of emergency where he bas been, 
obliged to go to a switch or circuit-breaker and open it. For this reason, 
in some power stations the control of this apparatus is removed to a separato 
isolated point, where the noises from arcs and the distractlng incidents duo 
to the flashes and burning of euormous short circuits are not perceived by 
the operator, and he is able to perform his duties intelligently." 

In référence to the utility of the alleged combination, Mr. Rowe fur- 
ther testified, as follows: 

"Upon the fallure of any part of the apparatus to act properly by means 
of the automatic relay, such as sticking or dérangement in the relay, it is 
possible for the operator to trip the device by hand. 

"In the case of the failure of the circuit-breaker to open the circuit from 
any cause, or when in opening the circuit a circuit-breaking should become 
badly damaged so that it vi-as unable to perform its function, or if an arc 
should start, short circuiting any part of the System directly connected to 
thèse circuit-breakers, such as an accidentai ground connection, It is possible 
with this System for the operator to immediately open ail circuits supplying 
power to the System by means of the hand-tripping devices, and often pré- 
vent enormous damage and serions interruption of service." 

Upon the same subject Prof. Clifford testified: 

'"The ability to control the opening of the various individual circuits in nn 
extended installation of apparatus from a central point possesses distinct 
advantages so far as the arrangement of apparatus is concerned, and also so 
far as the concentration of the operator on the particular thing virhieh he 
is to accompllsh is concerned. This System of centralized control has come, 
therefore, to be very generally adopted ; indeed, is adopted almost without 
exception, in the large power-houses. 

"I may glve as an instance of the advantage of its use the opening of the 
circuit in case it is desired to make repairs on some particular Une under 
conditions in which the relation of that Une to the other lines of the System 
must be deflnitely known. ïhe possibility of opening the Une whlch is to be 
repaired from a central control board under the supervision of an operator 
wûo may hâve immediately before him the layout of the entire station ob- 
viously results in much greater safety both to life and to the apparatus." 

1. The learned counsel for défendant urge that the Wurts device is 
a mère aggregation, and does not involve invention ; that ail the f ea- 
tures in it are old, and that, put together, they produce no new and 
useful resuit; that there is no novelty in devices which cause the 
overload upon an electric System to interrupt the circuit that is over- 
loaded; that there is no novelty in providiiig means whereby any one 
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of the plurality of circuit-bceakers may be electrically controlled at 
will ; and that there can be nothing new or usef ul in putting together 
thèse two éléments ; that, given the two old devices, it required noth- 
ing more than the work of a mechanic skilled in the electrical art to 
unité the two in a machine; and that the two devices, so united, are 
not employed simultaneously, but at différent times, and do not consti- 
tute an electrical combination, but a mère aggregation. They insist 
that the file wrapper of the patent in suit shows that Wurts admitted 
lack of novelty in référence to the several features of the patent ; that, 
when Wurts made his application in the Patent Office, he originally 
had certain other claims, cfesigned to cover the use of a local circuit 
common to a plurality of Systems of distribution, also the use of a 
local circuit common to a plurality of Systems of multiphase circuits, 
and also a distribution circuit, each of the above in combination with 
hand operated means for closing the local circuit ; that ail thèse claims 
were rejected by the examiner upon référence to patent No. 396,940 to 
Knowles, and No. 313,091 to May, and upon a certain English pat- 
ent; that the examiner in rejecting thèse claims held that the plurality 
of Systems was simply a duplication of the number of main lines; 
tiiat Wurts thereupon abandoned the subject-matter involved in the 
three claims to which I hâve referred. The défendant argues that 
Wurts must be held to hâve acknowledged that there was no novelty 
in the application of the hand control closing means to multiphase elec- 
trical distribution Systems, and that he must be held further to hâve 
acknowledged that there was no invention in adding the hand operated 
closing means to the automatically operated closing means. The de- 
fendant reasons that, in view of this record, Wurts is now estopped 
from claiming that his showing of a plurality of Systems is anything 
more than duplication of the System, that there is any invention in 
applying the circuit-interrupting devices in a direct current System, 
or Systems employing currents of other character, to a multiphase or 
polyphasé System, or that there is any invention in providing both a 
hand operated device and a device operated automatically on overload 
to close a normally open electric circuit, and thus cause the opération 
of the circuit-breaker ; but the sole ground upon which the claims in 
suit must stand, if upheld, is that Wurts provides a circuit-closer in 
each and every circuit, or phase, to be opened, whereby upon exces- 
sive current flow in any of said circuits ail will be opened. The de- 
fendant further cites as anticipatory in the prior art the Ahearn 
patent, No. 252,859. 

After a careful study of the action of the Patent Office in the matter 
pf the Wurts patent, I am of the opinion that the defendant's conten- 
tion is not sustained. I find that claims 3 and 4, the distinct combina- 
tion claims of the patent in suit, were allowed by the examiner, after 
the citation of the Knowles and May patents, although thèse two pat- 
ents are now relied upon by the défendant as the leading références 
for invalidating claims 3 and 4. The three claims rejected by the Pat- 
ent Office were for combinations which embraced less than the Wurts 
combination as covered by thèse two claims. It seems clear that the 
Patent Office regarded the combination set out in claims 3 and 4, which 
are now the leading claims in controversy, as being clearly patentable, 
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over anything produced in the prior art. It appears that, after exam- 
ining the références now relied upon by the défendant, the Patent Of- 
fice f ound the combination set forth in claims 3 and 4 to be a patent- 
able invention ; such combination producing a device wherein the auto- 
matic circuit-closers and the switch operated at will for each System are 
arranged and connected in such manner as to co-operate with one and 
the same local circuit, also with the same controUing magnet and the 
same source of current. 

Upon examination of the références in the prior art, it appears that 
the Knowles patent was for an automatic electric cut-out. The appa- 
ratus invented by Knowles has a normally open local circuit, closed 
upon the occurrence of an overload in the main circuit, so as to ener- 
gize a magnet and operate a simple circuit-breaker. There is no com- 
bination in his patent. There is no suggestion of combining in one 
System an automatic circuit-closing device with the circuit-closing de- 
vice to be operated at will and located at a distance. The Knowles pat- 
ent présents no combination which is even suggestive of claims 3 and 4 
of the patent in suit. 

The May patent is for an automatic grounding apparatus for a num- 
ber of electric wires entering a telegraph station, téléphone exchange, 
or such other place as may need protection. It does not show the use 
of a plurality of Systems of distribution with a plurality of magnets 
and local circuits, and with a single source of power. It does not pré- 
sent a combination of automatic circuit-closing devices with remote 
control device for closing a local circuit at the will of the operator. 

The Ahearn patent also shows means for automatically grounding 
the line on the occurrence of an overload, and is not concerned with 
circuit-interrupting devices. There is no suggestion in this patent of 
any combination of means for automatically closing a local circuit with 
the équivalent circuit-closing device located at a distant point to be 
operated at will to close the local circuit. The patent présents only one 
local circuit and magnet with no suggestion of the organization of a 
plurality of such circuits, and makes no combination with a single 
source of current, together with switches to be operated at will to 
close local circuits. The patent is not a combination patent, and can- 
not be held to présent any anticipation of the patent in suit. There is 
nothing requiring discussion in any other patent cited in the prior art. 

Claim 1 of the patent in suit makes no mention of the élément of re- 
mote control switches, and does not refer to a plurality of Systems. It 
is called by the learned counsel for the complainant a "subcombination" 
claim. It does not state a combination which présents the real contro- 
versy in this case. The principal question before the court is whether 
claims 3 and 4 set out a combination of éléments producing a new and 
useful resuit. Should thèse claims be sustained as presenting a com- 
bination entitled to the protection of a patent ? It is clear that we find 
the separate éléments of this combination in varions old patents. In 
view of the prior art, are thèse éléments now combined in claims 3 
and 4 so as to produce such new and useful resuit as entitles the in- 
ventor to the benefit of protection ? 

Upon a careful examination of the testimony of Dr. Duncan, it will 
be seen that he finds in certain patents of the prior art ail the éléments 
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which are brougkt together in the Wurts patent ; but his testimony 
cloes not lead me to the conclusion that it would hâve occurred to the 
inere mechanic skilled in the electrical art to put ail thèse différent 
éléments together, and make a practical combination. I do not find 
anything in his interesting and learned statement which defeats the 
idea of a combination patent, although his own conclusion is that the 
resuit shows a mère addition, and not a combination. In speaking of 
the inventive idea found in the Wurts combination, Prof. Clifford says : 

"It Is true, as Dr. Duncan suggests, that the patents of May and Ahearn 
dlsclose devlces for automatleally groundlng certain Unes. He might well 
hâve added that the patent of Knowles discloses a devlce for automatleally 
breaklng a circuit. Ail three of thèse patents make use of a local circuit 
which is normally open. No one of them, however, sets forth the extremely 
valuable combination of automatic opening of a circult-breaker and the open- 
ing at wlll f rom a remote point by means of a local circuit supplied by a 
single Independent source of energy -which acts upon the same tripping mag- 
net, either for the automatic opening of the breaker, or opening it by hand 
from a remote point. 

"It is this combination of automatic and remote tripping In Which I flnd 
the broadly novel idea of Wurts." 

And, further, in speaking, of the combination of the automatic cir- 
cuit-closer and the remote-control switch, he testiiies : 

"The two are used in a true combination such that there sufflces for the 
securlng of both the desired resplts a single course of energy, a single trip- 
ping coll, and substantiaily a single local circuit." 

The question of the novelty and usefulness of this combination pré- 
sents an interesting study, and one which I hâve found to be not al- 
together free from difiiculty. While it is the duty of courts to promote 
the progress of the usefui arts, it is also a duty to be careful that 
monopoly is not undUly extended. Every alleged combination, brought 
bef ore the courts, présents a new field of inquiry. This case présents 
nothing unusual so far as the application of the rules of law is con- 
cerned. Upon a careful examination of the whole case, I think the 
devices brought together under this patent, présent a combination 
whereby a new and usefui resuit is produced, and where a more ef- 
ficient method of practical opération is shown. It is true that the two 
devices do not act simultaneously, but they co-operate with respect to 
the work to be done, and in furtherance of it. Each switch and each 
corresponding automatic circuit-closer are organized in parallel branch- 
es of the same local circuit ; so that either one may control the same 
magnet by closing that local circuit through the same source of energy. 
It cannot, I think, be properly said that Wurts has merely added a 
remote control System to an automatic System. He has combined the 
two éléments, so that the local circuits are fed by a single source of 
energy, and operate upon a single controlling magnet. After the Sys- 
tem has been effected and placed in opération in an exchange, every- 
thing about it seems easy and obvions ; but it does not need to be 
stated that the apparent simplicity of a device, especially of a com- 
bination, cannot be held to détermine the question of invention. So 
far as has been pointed out, the mère mechanic, however skilled in 
the electric art, never did combine the several éléments found in use, 
and make the practical System which is now brought bef ore the court. 



WESTINGHODSE ELECTRIC & MFG. CO. V. CONDIT B. MFG, CO. 439 

In my opinion there was invention in the combination described by 
claims 3 and 4. This combination is shown to be of substantial utility, 
and to bave attained a resuit which, so far as anything has been pointed 
ont to me, has never before been reached in the art. I find that 
claims 3 and 4 are valid claims, and are entitled to the protection of 
a patent. 

2. Has défendant infringed claims 3 and 4 of the patent in suit? 
The case shows that the défendant has manufactured, sold, and in- 
stalled certain electrical apparatus which has been exhibited to the 
court. This apparatus shows only a single multiphase System with a 
single remote control switch. It is stipulated, however, that the de- 
fendant has sold and installed a plurality of circuit-breakers, with a 
plurality of remote control switches located at a distant point, each 
governing its own local circuit through the direct current generator, 
which is the source of current for the local circuits. Defendant's Sys- 
tem is a three-wire System. Wurts also illustrâtes a three-wire Sys- 
tem connected up with a two-phase generator. In claim 1 he has 
described the circuit-closers as "one for each phase of the System"; 
but he does not make such description in claim 3 or 4. In my opinion 
the argument of the défendant is unfounded whereby he seeks to show 
in référence to claims 3 and 4 that each one of thèse claims présumes 
the use of one circuit-closer "for each phase of the System." In the 
Wurts System, as complainant suggests, there is never at any one mo- 
ment more than two complète circuits. The défendant, like Wurts, 
required circuit-closers only in two of the three wires; since an over- 
loadl occurring on any wire would necessarily afïect one or the other 
of thèse circuit-closers. Consequently the excessive current in any 
phase will act to close the local circuit. The défendant opérâtes under 
the Elden patent, No. 756,344, issued in Anril. 1904, some vears after 
the patent in suit. Upon examination of the file wrapper of the Elden 
patent, it will be seen that the Patent Office refused to allow Elden's 
claims on the alleged novelty of locating- an electro magnet in each cir- 
cuit combination instead of each circuit. It appears that Elden had 
endeavored to obtain claims for this arrangement of circuit-closers; 
but such claims were rejected by the Patent Office in view of the prior 
art; and Elden was obliged to take a patent with spécifie claims for 
his particular construction, his claim being limited to a "plurality of 
independently operative armatures." I cannot sustain the defendant's 
contention that the Patent Office allowed Elden the broad claim of a 
coil in each circuit combination, instead of a coil in each circuit. With- 
out discussing the détails of this technical matter, I am satisfied that 
Elden's patent cannot be held to hâve made any new addition to the 
art with respect to placing a circuit-closer in each circuit combination, 
instead of in each circuit. In this regard, it does not appear from the 
testimony that he did anything more than Wurts had done in his pat- 
ent, or than Wurts did in actual practice. In the three-wire two- 
phase System used by Wurts there was no necessity of having a cir- 
cuit-closer in the third wire, because anything that happened on that 
wire would always afïect a circuit-closer in one of the other two wires. 
It seems to me that the complainant is correct in saying that precisely 
the same thing is true of the three-wire thr6e-phase System, for reasons 
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which were thoroughly understood in the art prior to the Wurts pat- 
ent. In claims 3 and 4, in dealing with circuit-closing devices, there 
is no limitation "one for each phase of the System." There is no 
limitation, express or implied, that there must be a separate circuit- 
closer for each phase. Ail that is required is that the excessive 
current in any phase actuates means to close the local circuit. The case 
shows that the défendant employs the Wurts combination of the 
plurality of Systems of electrical distribution, each corisisting substan- 
tially of a circuit-breaker, controlling-magnet, and a normally open 
local circuit; also automatic means for closing the local circuit upon 
excessive current, and a remote control-switch which may be operated 
at will to close the same local circuit. I am satisiîed that the défend- 
ant must be held to hâve infringed claims 3 and 4 of the Wurts patent. 
After a full examination and study of the record, and of the very 
able arguments of counsel, I conclude that the patent in suit discloses 
invention ; that claims 3 and 4 are valid claims, and must be sustained 
as producing a valid combination under the patent law ; and that claims 
3 and 4 hâve been infringed by the défendant. A decree may be 
entered for the complainant, upon claims 3 and 4, for an injunction 
and for an accounting. The bill may be dismissed as to claim 1. The 
complainant may recover its costs. 



PEBIiLB CO. V. RASKIN et al. 
(District Court, E. D. New York. January 17, 1912.) 

1. Patents (§ 129*) — Suit foe Infbingement— Estoppel to Dent Validitt. 

A patentée Is estopped to deny the validlty of the patent as agalnst 
an assignée when sued for Its Infringement, even though facts which 
render the patent Invalid were known to the assignée at the tUne the 
assignment was made. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 1821^-186; 
Dec. Dlg. § 129.*] 

2. Patents (§ 328*) — Validitt and Infringement— Blevator Doob. 

A prellmlnary Injunction against Infringement of the Raskin patent, 
No. 871,735, for an elevator door, granted as agalnst the patentée, but 
denied as against a second défendant. 

In Equity. Suit by the Peelle Company against Tillie Raskin and 
Joseph Raskin. On motion for preliminary injunction. Granted as 
to défendant Joseph Raskin, and denied as to Tillie Raskin. 

Fred H. Bowersock, for complainant. 
Charles F. Dane, for défendants. 

CHATFIELD, District Judge. This is a motion for a preliminary 
injunction upon a complainf and affidavits alleging infringement of 
four claims of patent No. 871,735, granted November 19, 1907, upon 
application filed June 14, 1905, to Joseph Raskin, one of the défend- 
ants in this suit. Upon the record on this motion, the défendants do 
not deny infringement by the device operated at the time of the begin- 
ning of this action, and for which suit is brought. They express readi- 

•For other cases see sama topic & J nvmbsb In Dec. & Am. Digs. 1907 to date, & Rep'r InâezM 
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ness to avoid infringement in future, and make the statement that they 
are no longer inf ringing. They rely upon alleged invalidity of the pat- 
ent in suit and attack the complainant's title. It would appear that the 
complainant has acquired whatever interest it has in this and other 
patents as succès sor to a company which obtained by assignment cer- 
tain rights from one J. W. Peelle, which rights hâve been augmented 
or perfected by the assignment of a one-third interest by his widow. 
Whether or not upon proof it may be shown that the complainant 
has not complète légal title need not be discussed hère, because the 
allégation is to the effect that thèse assignments were properly ex- 
ecuted and recorded so as to convey a complète title, and there is 
no évidence to show that they do not, beyond a déniai of the conclu- 
sion. 

As to the validity of the patent, it is shown by the papers that the 
patent was properly issued by the Patent Office. It was usual in 
form, and was granted upon an application complying in ail respects 
with the law and the régulations of the Patent Office. In other 
words, it was valid upon its face and presumptively granted rights to 
a valid invention. 

The complaint and answer set up the usual allégations for the pat- 
ent and défenses against the patent, but, with one exception, none 
of thèse enter into this motion. 

One of the défendants is the person who took out this and other 
patents while he was in the employment of the father of J. W. Peelle, 
or the company which that Mr. Peelle then managed. The other de- 
fendant is the inventor's wife, who is now conducting a business 
under the name of the New York Safety Pire Proof Door Com- 
pany, of which her husband is the manager, and which actually in- 
stalled the device as to which infringement has not been denied. 

[1] The sole question beyond that of title is raised by the objec- 
tion of the complainant to the availability of certain alleged facts, 
put forth by the défendants, with référence to the manner of obtain- 
ing the patent in question, and tending to show a use of the patented 
device some five years before the application. It seems to be undis- 
puted that a door like the patented article was manufactured, sold, 
and put in use, and has been in continuons use since 1900, in New 
York City. The afifidavits also tend to show that other doors were 
similarly installed more than two years prior to the application. 

It appears that the défendant, who then understood little English, 
thought of taking out a patent, and consulted an attorney, who knew 
nothing of the prior installation, but who drafted a patent from a 
model and sketches ; that C. M. Peelle, who subsequently acquired 
the right to use the patent by purchase, advised with the inventer and 
was a party to ail steps actually leading up to the taking out of the 
patent; that the patent was used by Peelle's company, and subse- 
quently, the Peelles and the inventor not agreeing about salary, the 
entire rights of the inventor in this and the other patents were pur- 
chased under contract, thus terminating ail royalties. The inventor 
then for a short interval again went to work for the elder Peelle in 
another concern, and ultimately terminated that employment after 
the younger Peelle's death. He and his wife, the codefendant, bave 
taken up the business of manufacturing this patented device, with 
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knowledge (of which the inventer at least was possessed before the 
time he finally sold his rights to Peelle's company) that his patent was 
invalid, and could not be successfully defended, in Peelle's opinion, 
against any one who brought up the prior use as a défense. 

It may be assumed that, as in the case of real estate, the assign- 
ment of letters patent for a considération, by an inventer will estop 
him f rom subsequently attacking the validity of the patent in the 
hands of the assignée. Onderdonk v. Fanning (C. C.) 4 Fed. 148 ; • 
Underwood v. Warren (C. C.) 21 Fed. 573; American Paper Bar- 
rel Co. V. Laraway (C. C.) 28 Fed. 141 ; Rogers v. Riessner (C. C.) 
30 Fed, 525 ; Adee v. Thomas (C. C.) 41 Fed. 342 ; National Conduit 
Mfg. Co. V. Connecticut Pipe Mfg. Co. (C. C.) 73 Fed. 491 ; Frank 
V. Bernard (C. C.) 131 Fed. 269; Walker on Patents, § 469, and 
cases cited. 

As between Raskin and the Peelle Company, Raskin should not be 
allowed to set up as a défense invalidity of the patent which he ap- 
plied for in good faith, unless he can show some reason for being 
freed f rom that estoppel. 

Two suggestions or grounds for this action are presented: First, 
that Peelle himself knew of the invalidity of the patent, and that he 
was responsible for allowing the patent to be taken out; and, second, 
that both Peelle and Raskin knew or should hâve known or disclosed 
facts sufficient to hâve made it impossible for Raskin to take out 
the patent, and that, therefore, the complainant, standing in Peelle's 
shoes by assignment, bas not a good title, and cannot come into eq- 
uity with clean hands. 

In Burdsall v. Curran (C. C.) 31 Fed. 919, estoppel of the patentée 
as against the assignée was further complicated with the question of 
a reissue, the person accepting an assignment of the reissued patent 
knowing that the new claims were void. In that case the original 
patentée was held estopped as to validity of the claims of the reissue. 
Even though the assignée had knowledge of the defect in the original 
patent before the reissue was obtained, the patentée and his succes- 
sors could not set up invalidity in the reissued patents. This doc- 
trine of estoppel arises from the position of the patentée who retains 
the proceeds of the assignment, and bas caused the giving up of 
rights by the assignée for the assignment; or, in other words, is 
profiting by his own wrongdoing. Other innocent parties would not 
be estopped, even though they were aided by or received information 
from the patentée, but the successors in title to the assignée of such 
patent are entitled to claim estoppel as a défense against the patentée, 
and the patentée could not attack his own assignment by operating 
under the cloak of a corporation or individual who was his alter ego. 
Alvin Mfg. Co. v. Scharling (C. C.) 100 Fed. 87. 

On the présent record it would appear that Raskin bas for several 
years had suiificient knowledge of English and of matters relating to 
patents to put upon him the responsibility of having assumed to hold 
out as valid a patent which he now says he had no right to obtain, 
and there seems to be ground for sUpposing that the elder Peelle knew 
that this patent or certain claims thereof might be invalid. In the 
présent action we bave only to do with the claims covering the device 
as to which infringement is not denied, and we can, therefore, dis- 
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regard whetîier any other and valid claims were included în this pat- 
ent, or whether any of the patents assigned by Raskin were valid. 
The issue as to estoppel narrows down to the exact issue as to in- 
fringement and validity of the claims infringed. Nor does the ques- 
tion of prior art actually unknown to the patentée enter in hère. The 
patentée is seeking to set up his own acts as ground for challenging 
validity, and the doctrine of estoppel surely applies thereto. 

As was said in the leading case of Chambers v. Crichley, 33 Beav. 
374, the défendant "sold and assigned that patent to the plaintiffs as 
a valid patent," and the question of validity, that is, the représenta- 
tion of validity, is made the basis of the estoppel. In the National 
Conduit Co. v. Connecticut Pipe Mfg. Co., supra, the injunction again 
is made to dépend upon the élément of misrepresentation on the faith 
of which the position of the assignée was changed. 

In Ewart on Estoppel, p. 140, it is said: 

"There will be no estoppel If, notwlthstancling tbe existence of misrep- 
resentation, the estoppel-asserter had knowledge of the truth" — [citing cases]. 

The défendant Joseph Raskin at the time of his final assignment, 
if not at the time of taking out the patent, had knowedge that in the 
complainant's opinion the claims of the patent in question were in- 
valid because of long prior public use. He does not deny that thèse 
claims would thus be rendered invalid, nor does he deny that he 
understood, from the time that the point was called to his attention, 
how this invalidity could be shown. In the face of this he attempted 
to assign thèse claims for what they might be worth. 

Although the complainant may not hâve a right to claim validity 
against an innocent party, there would seem to be no lack of eq- 
uity in leaving the défendant Joseph Raskin in the position 
in which he placed himself, namely, of assigning something which 
he held out as valid, and not being allowed to say that he was free 
to infringe because he purposely perpetrated or attempted to perpe- 
trate a fraud. The contract which Joseph Raskin entered into, re- 
strjcting his further manufacture of elevator doors, even though it 
was incapable of enforcement, as seems to be admitted by both par- 
ties upon the argument, and the fact that many éléments of unfair 
compétition seem to enter into this case, do not alter the proposition 
that, if Joseph Raskin has no défense which can be urged by him 
to the cause of action presented, there is no reason why he should 
not be enjoined. 

The complainant by its affidavits seems to hâve feared the installa- 
tion by the défendants of what are called Peelle Safety Doors under 
architect's spécifications. Into this the élément of unfair compétition 
enters, and such devices do not seem to dépend alone upon the claims 
involved in this patent. The statement of the défendants that they 
hâve ceased to manufacture the doors in question, and the fact that 
the doctrine of estoppel is brought up, not by way of demurrer or 
replication and on preliminary injunction, instead of final hearing, 
makes the action of the court almost académie, as ail of the questions 
of fact are left uncontradicted, and a question of law is presented 
which may détermine nothing as to the final décision. 

[2] As to the défendant Tillie Raskin, she seems to hâve been no 
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party tb any oî the transactions. She is now compétent to conduct 
business, and if she has the right to manufacture the doors in ques- 
tion, she would hâve the right to attack the validity of the patent, 
and upon the showing made it would seem that even if an injunction 
as to her may ultimately be obtained, yet on the présent record it 
must be denied. This, of course, would carry with it her right to 
operate the business conducted under the name of the New York 
Safety Pire Proof Door Company. But her husband should be en- 
joined from personally committing any further acts of the sort preyi- 
ously considered and herein admitted to be infringements as an in- 
dividual or as manager of the business, if it be conducted by him in 
his wife's name. He is not in a position to object to the doctrine of 
estoppel being urged against him, and the attitude of the défendants 
is such that an alleged cessation from infringing acts does not remove 
the necessity for injunction against the patentée. The défendants are 
evidently solvent, but their financial responsibility is not so great as 
to make the certainty of collecting any damages which may be recov- 
ered an adéquate remedy without the interposition of equity. 

Hence a decree enjoining Joseph Raskin from individual infringe- 
ment by his own acts or through his own agents may be entered. 



EXCHANGB SCRIP BOOK CO. v. EAND, McNALLY & CO. 

(District Court, N. D. Illinois, B. D. Mareh 12, 1912.) 

No. 29,270. 

Patents (§ 328*) — Infbingement, 

The Rlchardson and Langston patent, No. 669,489, for an Improvement 
In railroad tickets, held not infringed, in view of the limitations imposed 
upon its scope by the prier art. 

In Equity. Suit by the Exchange Scrip Book Company against 
Rand, McNally & Co. On final hearing. Decree for défendant. 

Banning & Banning, for complainant. 

L. M. Hopkins and J. H. Peirce, for défendant. 

KOHLSAAT, Circuit Judlge. This cause is before the court on 
final hearing for the second time. On appeal from the former ordei 
of the court on final hearing decreeing validity and infringement of 
the patent in suit, the decree was affirmed. 187 Fed. 984, 110 C. C. A. 
322. Thereafter, in pursuance of the terms of the remanding order, 
this court directed that the writ of injunction and the accounting re- 
main in abeyance until the further order of the court, and that — 

"défendant be allowed to reopen said cause as It may be advised for the pur- 
pose of takùig additional testimony thereln, directed to a certain excess bag- 
gage ticket bearing a money strip or scrip pièce alleged to hâve been made 
and supplled by défendant for the Burlington & Missouri River Railroad ta 
Nebraska, about March, 1895, such testimony to be closed not later than May 
1, 1911, with leave for complainant to take reply testimony thereafter by Jnne 
30, 1911, and for défendant to proceed next in rebuttal by July 15, 1911, with 
final hearing later on full printed record at such date as the court may asgign." 

*For other cases see same toplc & § numeek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In pursuance of that order, défendant proceeded to and did take 
évidence upon the said money scrip, from which it appears that, prior 
to the date of the invention of the scrip herein, formerly and now in 
suit, there was in public use by the said railroad an excess baggage 
money slip or scrip of the kind described in the patent in suit, save 
that it pertained to excess baggage rather than to passenger rates. 

In its entirety, this baggage scrip book difïers from that of the 
patent in suit, in that it does not contain anything corresponding to 
"certificates or stubs having appropriately-designated spaces to re- 
cel ve descriptions of such tickets respectively and the signatures of 
successive conductors honoring each ticket and ownership certificates 
having appropriately-designated spaces for successive signatures of 
the passenger, * * * " as called for in the claim. In other words, 
it provides for no means to check up by the railroad to prevent use by 
some one other than its original purchaser. 

The problem of preventing assignment of the ticket by the original 
purchaser was an old one. There is no doubt that the Thrall patent 
contained a practicable solution. It seems very clear that the use of 
identification slips similar to those of the Thrall patent with the 
excess baggage ticket would require no more than the ordinary in- 
genuity and skill in the sélection and adaptation of old devices, to be 
commonly expected of those devoted to the practice of the art. 

Any argument that the use of the scrip strip of this excess baggage 
ticket to pay fare is not an analogous use seems untenable. There is 
little différence between paying excess baggage charges and paying 
railroad fare. Both tickets are bought and sold by the same persons 
that deal in and use railway tickets. The adVantages attending the 
use of the money coupon strip to pay carriage of baggage are exactly 
the same as those secured by its use to pay for carriage of the pas- 
senger. The problems attending the successful use of the strip for 
either purpose are not materially différent. 

In its opinion upon affirmance, the Court of Appeals lays great stress 
upon- the novelty and utility of the adaptation of the scrip strip of the 
patent in suit for use as money (as did this court on the former hear- 
ing), and seems to base its décision as to validity principally upon this 
dissimilarity of the book of the patent in suit to prior art structures, 
refraining from expressing an opinion upon the question of whether 
other physical différences between the ticket of the patent in suit and 
those of the prior art were sufficient to confer patentability. Thus 
the court says: 

"Apart from the main Idea of the patentées, that the unit la thelr patented 
ticket should be expressed In money Instead of miles, we do not see anything 
In the patent that the défendants hâve infringed ; for whether the physical 
différences Introduced by the patentées are patentable Invention, or not, they 
are so narrow, and make the patent so llmlted, that the alleged infringing 
device (diflCering also In form) does not seem to us to be Included." 

This excess baggage ticket very clearly contains what is termed by 
the Court of Appeals as "the main idea of patentées." Substitute the 
money strip of this baggage ticket for the mileage strip of the Thrall 
patent, and we hâve everything in the patent in suit, except those 
physical différences which (if patentable) the Court of Appeals say 
are "so narrow," and "make the patent so limited, that the alleged in- 
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frifagiôg dfevice (differing also in form) does not seem * * * to 
be included." 

Even, therefore, if we assume that the substitution of the money 
strip of the excess baggage ticket in évidence for the mileage strip 
of the Thrall patent, and its integrality with the certificates or stubs 
and ownership certificates, amounts to invention, and présents a pat- 
entable combination, we are met with the clearly expressed opinion 
of the Court of Appeals that défendant does not infringe. 

It is therefore ordered that the decree entered herein be vacated and 
held for naught, and that the bill be dismissed for want of equity. 



ROWELL V. WILLIAM KOBHL CO. 

(District Court W. D. New York. March 2. 1912.) 

No. 469. 

Patents (§ 292*) — Suit fob Infeingement— Rbquibing Disclosube bt Dé- 
fendant. 

A showlng that an alleged infrlnger makes a device In ail essentials 
slmilar to that produced by complainant's paténted machine, and infer- 
entiaOy made by the same machine or its équivalent, where défendant re- 
fuses to permit an Inspection of his machine, or to disclose the contents 
of his application for a patent thereon, is suffleient ground for an order 
of the court compelling such diselosure, or permission to make such in- 
spection. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 446; Dec. Dig. 
§ 292.*] 

In Equity. Suit by E. N. Rowell against the William Koehl Com- 
pany. On application for an order directing the président of de- 
fendant to produce a copy of his pending application for a patent, and 
for an inspection of defendant's machine. Granted. 

Briesen & Knauth, for complainant. 

Arthur C. Wade and Frank Keiper, for défendant. 

HAZEL, District Judge. This case comes before the court upon an 
application for an order directing William Koehl, président of the de- 
fendant corporation, to produce a copy of his pending application for 
patent, and for an inspection of defendant's machine for making pill 
boxes. Complainant's affidavits show that the défendant used in its 
factory a machine for' making the various parts or body portions of 
the box, and then automatically assembled them to make a completedi 
box ; that the boxes of the défendant hâve three parts, the cardboard 
cylinder, the cardboard disk, and the gummed paper ; ' and that when 
such parts are unitedby the machine they are similar in appearance, 
size, and form to the boxes made by the paténted machine of the com- 
plainant. From the appearance of the defendant's product, and from 
the testimony of its président, complainant's expert witness testified 
that he formed the opinion that in its principal operating parts the 
machine of the défendant was similar to that described in the patent 
in suit, and that the défendant employed either the identical mechanisni 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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or mechanical équivalents to achieve the resuit. It further appears 
that the défendant, in the year 1907, built and used a machine con- 
cededly not unlike the complainant's, and upon receiving notice of in- 
fringement abandoned its use. Defendant's machine is secretly oper- 
ated, and défendant déclines to produce the same for inspection, on 
the ground that an application for a patent covering it in ail its dé- 
tails has been filed in the Patent Office. 

- Concededly the court haspower in a proper case to compel dis- 
closure of the application for a patent or the inspection of the ma- 
chine. But the défendant contends that no prima facie showing of in- 
fringement has been made, and that as the machine of the défendant 
embodies trade secrets the application should not be granted. The 
contention is without merit. The concealment by the défendant of its 
machine and method of making boxes, its declination to furnish a 
description of the essential parts, the similarity of the boxes and the 
parts thereof, indicating that such boxes were made by a machine such 
as the spécification of the Rowell and Little patent describes, are suf- 
ficient grounds for suspicion of infringement. If the défendant does 
not infringe the claims in suit, an inspection of its machine, or a par- 
ticular diescription of it, would quickly establish the f act. While it 
is true that the burden of proof rests upon the complainant to show 
by proper évidence that the défendant infringes, yet it is also true that, 
when an asserted infringer déclines to exhibit the machine or article 
which is the subject of the action, there is a presumption that identity 
exists between such machine or article and that covered by the patent. 
3 Robinson on Patents, 305. And when additional évidence is pro- 
duced tending to show that the patented article was inferentially made 
by machinery such as described in the patent, there is reasonable 
cause for believing that the claim of infringement is well founded. 

The course of the défendant in declining to produce its machine, or 
drawing thereof, or to give a description of it, on the ground that the 
complainant will duplicate the same, or in' some way obstruct the 
course of proceedings in the Patent Office, does not meet with the 
favor of the court. The questions of invalidity or limitation of claims, 
priority, anticipation, and noninfringement are not germane to the 
point under considération. Nothing tangible has been adduced to show 
that this application is prosecuted in bad faith, or that it originated in 
idle or prying curiosity, or in a désire to interfère with the customers 
of the défendant or the issuance to it of a patent. The application for 
disclosure falls within the rule laid down by Judge Lacombe in Edison 
Electric Light'Co. v. United States Electric Lighting Co. (C. C.) 44 
Fed. 294, and within the following cases: Diamond Match Company 
V. Oshkosh Match Works (C. C.) 63 Fed. 294; Dobson v. Graham 
(C. C.) 49 Fed. 17. See, also, Wigmore on Evidence, vol. 3, ,§ 2212. 

Hence an order may be entered directing the défendant to deliver 
to the examiner, or the complainant's solicitor, within 10 days from 
the date of the order, a copy of the papers or drawings forming the 
application for letters patent filed by it, or in lieu thereof défendant 
may give complainant's solicitor power of attorney entitling him to 
inspect and procure a copy of such application from the Patent Office, 
or, if the défendant so prefers, a master will be appointed by the 
<"Ourt to inspect the defendant's box-making machine at its factory. 
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and make a full and complète report to this court regardîng tfie dé- 
vice employed by the défendant and the manner in whidi it opérâtes. 
So ordered. 

Upon receivînf such report, tlie court will détermine whether com- 
plainant is entitled to disclosure. 



WEED CHAIN GRIP CO. v. ATLAS CHAIN CO. 
(District Court, S. D. New York. March 6, 1912.) 
Patents (| 828*) — Validitt and Infbingbment — Chain Tire Grip. 

The Parsons patent. No. 723,299, for a chaln tire grlp for automobile 
wheels, discloses novelty and invention, and covers a hlghly meritorious 
device ; also held Inf ringed, on a motion for prelimlnary Injunction. 

In Equity. Suit by the Weed Chain Grip Company against the At- 
las Chain Company. On motion for preliminary injunction. Granted. 

Duncan & Duncan, for complainant, 
Gifïord & Bull, for défendant. 

LACOMBE, Circuit Judge. Ever since my attention was first 
called to the opinion of Judge Sanborn in the Excelsior Case, 179 Fed. 
232, the study given to this patent and to the others constituting the 
prier art convinced me that it was a highly meritorious one, that the 
concept of a moving or creeping chain ladder was something distinctly 
new and extremely useful, and that any chain grip of substantially 
the same type which does in fact creep when in use, whether slowly 
or rapidly, would infringe such patent. The great weight of judicial 
authority seems in accord with these^ views, and it was quite a surprise 
to learn that the Court of Appeals in the Seventh Circuit had reversed 
Judge Sanbom. Reading their opinion, it seemed to me they had 
given too much efïect to the English patent on which they relied, and 
evcntually they reached the same conclusion, finding the patent, upon 
r^argument,' to be valid and infringed. 192 Fed. 35. 

'it is contended hère that the second opinion of that court holds that 
inf ringement of the Weed patent cannot be found unless the device of 
(iefendant, not only creeps when in use, but is also applied with such 
great looseness that the cross-chains are a part of the ground and not 
a part of the wheel, at the instant they are in action. I doubt whether 
the Court of Appeals meant to impose this limitation ; but, if they did, 
I prefer to range myself with the other judges, who hâve given the 
patent a construction broad enough to secure the improvement which 
the inventor disclosed. 

The testimony shows that chain grip of défendant in this suit does 
creep when it is in action running on the roadbed. It creeps very 
slowly when ail the devices employed to tighten it on the wheel are 
applied with ail the strength the user can apply ; more rapidly, when 
he does not take the trouble to exert himself . Moreover, there is no 
particular rçason why he should exert himself. The grip is quite as 
efficient, whether it creeps fast or slow. There is no real controversy 
as to thèse propositions, and it seems unnecessary to inquire whether 
centrifugal force does or does not operate to loosen its hold on the 
tire. The motion for injunction is granted. 

•For oUiar caseï see sam* toplc & ! nvubbb lu Sec. & Am. IMsa. 1907 to data, t Hep'r Indexai 
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ATLANTIC COAST LINE R. CO. et al. v. INTERSTATE COMMEECB 
COMMISSION (UNITED STATES t^t al., Interveners). 

(Commerce Court, December 5, l*!!-). 

No. 3. 

i. COMMiaiCE (I 93») — iNTKESTAlœ COMMEECB COMMISSION— StriTS TO ANNtJL 

Obdehs — Parties. 

Interstate carriers who, although not parties to proceedings before the 
Interstate Commerce Commission, nor named in an order made by tlie 
commission fixing rates on a commodity between certain points, are com,- 
petltors of the carriers named thereln in such traffic and therefore nec- 
essarlly affected by the order, hâve such an Interest thereln as entltiea 
them to maintain a suit to enjoin Its enforcement, and, whlle they may 
properly apply to the commission for a rehearing, such action Is not a 
necessary condition précèdent to such a suit. 

[Ed. Note. — For other cases, see Commerce, Cent. DIg. § 144; Dec. Dlg. 
8 03.»] 

2. Commerce (§ 93*) — Interstate Commerce Commission— Suit to Annul 

Obders— Parties. 

Any party agalnst whom an order flxlng rates is made by the Inter- 
state Commerce Commission may pétition the court for redress without 
Joining other parties to the order; such suit belng plenary, and the in- 
jury, if any, belng several and not joint. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. J 144 ; Dec. Dlg. 
S B3.*] 

8. Commerce (§ 94*) — Interstate Commerce Commission— Suit to Annul Or- 
der— Pleading. 

In a suit by carriers to annul an order of the Interstate Commerce 
Commission fixing rates on the ground that such rates are confiscatory 
and unconstitutlonal, in that they are not "reasonably couirjensatory," 
and would not produce enough revenue to pay the actual cost of the 
service and a "reasonable profit," the bill should allège facts In support 
of such conclusions, such as the amount of revenue derived from the 
trafflc affected, and so far as possible the cost of the service, or other 
facts from whlch the court can détermine for Itself whether the rates 
fixed are reasonably compensatory, and would produce a reasonable profit 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 94.*] 

3. Commerce (§ 85») — Interstate Commerce Commission— Powers—Fixino 

Eates. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, § 15, 24 Stat. 384 
(U. S. Comp. St. 1901, p. 3165), as amended by Act June 29, 1906, c. 
S591, § 4, 34 Stat. 589 (U. S. Comp. St. Supp. 1909, p. l].-,8), whieh re- 
quires the Interstate Commerce Commission "whenever, after fuU hear- 
Ing upon a complalnt made • * * it shall be of the opinion that 
any rates or charges whatsoever demanded, chargea or collected by any 
common carrier or carriers subject to the provisions of this act * • * 
are unjust or unreasonable • * ♦ to détermine and prescribe what 
will be a Just and reasonable rate," it is only when the "opinion" of 
the commission results from the fuU hearing that it can be used as 
the basis of further action; and, while It is the duty of the mtembers 
of the commission to call to their aid thelr expert knowledge aud ex- 
périence In formlng thelr opinion, they bave no authorlty to make a 
findlng that an existing rate is unjust or unreasonable, except on évi- 
dence of which the carrier Is apprlsed, and bas been glven an oppor- 
tunity to meet. 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. § 138; Dec. Dig. 
S 85.*] 

*FoT other cases see same topic & i numbeb In Dec. & Am. Digs. 1907 to date, £ Rep'r Indexe* 
194 F.— 29 
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5. Commerce {§§ 94, 97*) — Intebstate Commerce Commission— Suit to An- 
Nul Obdeb—Pleadinq. 

In a suit by carriers to annul an order of the Interstate Commerce 
Cominission ,'eclaring an exlating rate unjust and unreasohable and es- 
tablishing a lower ïate, an allégation In the bill that there was no évi- 
dence before the commission to show the unreasonableness of the exlst- 
Ing rate or the reasonableness of the one prescrlbed Is an allégation of 
fact and sufflclent as a matter of pleadlng, but whether or not there is 
at the close of a final trial any évidence to sustain the flndings of the 
commission is a question of law, which the court has jurisdiction to dé- 
termine. 

IBd. Kote.— For other cases, see Commerce, Dec. Dig. §§ 94, 97.*] 

Pétition by the Atlantic Coast Line Railroad Company and others 
against the Interstate Commerce Commission, respondent, the United 
States, the M. C. Kiser Company, and the J. K. Orr Shoe Company, 
interveners. On demurrer to bill and motion to dismiss. Motion to 
dismiss and gênerai demurrer overruled. Spécial demurrer sustained 
in part. 

For report of Interstate Commerce Commission, see 17 Interst; 
Com. R. 430. 

Alfred P. Thom, R. Walton Moore, Frank W. Gwathmey, and 
John K. Graves, for petitioners. 
James A. Fowler and Blackburn Esterline, for the United States. 
P. J. Farrell, for Interstate Commerce Commission. 
William A. Wimbish, for M. C. Kiser Co. and J. K. Orr Shoe Co. 

Before KNAPP, Presiding Judge, and ARCHBALD, HUNT, 
CARLAND, and MACK, Associate Judges. 

CARLAND, Judge. March 31, 1910, petitioners filed their bill in 
the United States Circuit Court for the Eastern District of Virginia 
against the Interstate Commerce Commission for the purpose of hav- 
ing an order of said commission, dated November 27, 1909, and ef- 
fective April 1, 1910, wherein it was found that the rail and water 
rate of Central of Georgia Railway Company, Southern Railway Com- 
pany, Seaboard Air Line Railway Company and the receivers thereof, 
Atlantic Coast Line Railroad Company, Océan Steamship Company, 
and Merchants' & Miners' Transportation Company of $1.05 per 100 
pounds for the transportation of less than car load shipments of 
boots and shoes from Boston and New York to Atlanta, Ga., to the 
extent that it exceeded 95 cents per 100 pounds, was unreasonable, 
unjust, and unduly discriminatory, suspended, and annulled. The 
order also required the said companies to cease and desist on or be- 
fore April 1, 1910, and for a period of not less than two years there- 
after abstain from charging, collecting, or receiving the rate so held 
to be unlawful, and to establish on or before April 1, 1910, and main- 
tain for a period of two years thereafter, a charge for the transporta- 
tion of less than car load shipments of boots and shoes by water and 
rail from Boston and New York to Atlanta, Ga., a rate which should 
not exceed 95 cents per 100 pounds. 

The commission answered the bill in the United States Circuit 

•For other casés see same toplc & § numbee in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe» 
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Court, and:the M. C. Kiser Company and the J. K. Orr Shoe Com- 
pany, having been allowed to intervene, filed their several demurrers 
in said court. Subsequently the case was transferred to this court, 
and the United States, having hère been allowed to intervene, filed its 
motion to dismiss under the statute. The case is now, after argu- 
ment, submitted for décision upon the demurrer of the M. C. Kiser 
Company and J. K. Orr Shoe Company, and the motion of the United 
States to dismiss. The motion to dismiss so far as it goes covers the 
same grounds as the demurrer. The demurrer, however, being both 
gênerai and spécial, spécifies as grounds of demurrer other matters 
not specifically mentioned in the motion to dismiss. It would seem 
■yroper, therefore, to consider the motion to dismiss and the demurrer 
•ogether. 

Speaking in a gênerai way, the bill présents two grotmds of attack 
upon the order of the commission : First, that the rate of 95 cents per 
hundred pounds established by the order for the transportation of 
boots and shoes from Boston and New York to Atlanta is so unrea- 
sonably low as to deprive petitioners of a right guaranteed to them 
by the fifth amendment to the Constitution of the United States in 
that their property will be taken for a public use without just com- 
pensation; and, second, that said order, while in form within the 
powers of the commission, was such an irregular and unreasonable 
exercise of authority as to render it void. The demurrer being spécial 
and directed to particular paragraphs of the bill, it will be necessary 
to consider the grounds of the demurrer separately. 

[1] It is specified as a ground of demurrer that the Georgia Rail- 
road, the Norfolk & Western Railway Company, Clyde Steamship 
Company, and Old Dominion Steamship Company were not parties 
to the proceeding before the commission which resulted in the making 
of the order complained of, and that, therefore, there is a misjoinder 
of petitioners. It is alleged, however, in paragraphs 4 and 11 of the 
bill that the petitioners are and hâve been for at least 10 years par- 
ticipating in the rail and water transportation of boots and shoes from 
Boston and New York to Atlanta, and the manner in which this traf- 
fic moves is pointed out. It is also alleged that the volume of traffic 
to which the réduction of rates required by the order complained of, 
if enforced, will by the terms thereof apply, is very large, and will 
necessarily and inevitably cause correspond ing réductions not only 
by such of the petitioners as are named in said order, but by the other 
petitioners as well, in ail such less than car load rail and water rates 
on boots and shoes from ail the other New England and Eastern ports 
to Atlanta and practically to ail other Southeastern points, and that 
the volume of such traffic to which such réductions will necessarily 
apply is tremendous in amount, and that the revenues of ail of the 
petitioners will be greatly and seriously impaired if the order is al- 
lowed to remain in effect. 

From thèse allégations admitted by the demurrer it appears that 
the petitioners last above named hâve sufficient interest in the rail 
and water rate to be made parties to the suit. Peavy v. Union Pacific 
Company (C. C.) 176 Fed. 409, affirmed by Suprême Court Novem- 
ber 13, 1911, 222 U. S. 42, 32 Sup. Ct. 22, 56 I.. Ed. . 
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[2] Another ground of demurrer is that the Océan Steamship Com- 
pany of Savannah and the Marchants' & Miners' Transportation Com- 
pany were parties défendant to the complaint and proceedings before 
the commission which resulted in the making of the order complained 
of, and therefore this court can grant no relief without their présence. 

It is a sufEcient answer to this contention to say that this case is 
not an appeal or writ of error where ail parties. against whom the de- 
cree or judgment is rendered must join in the appeal or writ, or in 
lieu thereof a summons or severance must be had, but it is a plenary 
suit in equity, and certainly any party against whom an order estab- 
lishing rates is made may pétition this court for redress without join- 
ing other parties to the order; the in jury, if any, being several, and 
not joint. Peavy v. Union Pacific Company, supra. 

Paragraph 10 of the bill is demurred to upon the ground that the 
petitioners therein named, to wit, the Georgia Railroad, Norfolk & 
Western Railway Company, Clyde Steamship Company, and Old 
Dominion Steamship Company were not necessary parties to the com- 
plaint before the commission; and if they, as carriers participating 
in the traffic affected, hâve any just cause of complaint, such com- 
plaint may and should be presented to the commission, which is au- 
thorized by law to grant rehearings and to modify its orders. While 
we think it is entirely proper for parties against whom an order has 
been made to apply to that body for a rehearing, we know of no rule 
that makes it a condition précèdent to the bringing of a suit in this 
court for the purpose of setting aside the order. Peavy v. Union 
Pacific Company, supra. 

Paragraph 11 of the bill is demurred to upon the ground that it 
fails to State the volume of the traffic affected, the revenues derived 
therefrom, and to what extent thèse revenues will be affected by the 
enforcement of the order complained of, and upon the further ground 
that the bill fails to state what réductions in other rates will neces- 
sarily and inevitably follow the enforcement of the order, by what 
carriers, and between what points such réductions would be made, 
and the extent of such réductions. The only purpose of paragraph 
11 is to show that the carriers which are complainants in this pro- 
ceeding and which were not parties before the commission hâve such 
an interest in the controversy as entitles them to be made complain- 
ants, and we think the paragraph is suffîciently spécifie for that pur- 
pose. 

Paragraph 13 of the bill is demurred to upon the ground that no 
facts are stated to support the conclusion that in establishing the rates 
and charges condemned in the order complained of the complainants 
were not making or giving any undue or unreasonable préférence or 
advantage to any shipper, locality, or description of traffic, or sub- 
jecting any spécial locality or description of traffic to any undue or 
unreasonable préjudice or disadvantage. 

As the commission condemned the rates which were complained of 
only because they were unreasonably high, the allégations in para- 
graph 13 would seem to be ir relevant, and for this reason we do not 
stop to consider whether it is suffîciently spécifie or not, but will sus- 
tain the demurrer thereto. 
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Paragraph 16 is demurred to upon the ground that a mère conclu- 
sion of law is pleaded, and no facts are alleged showing wherein the 
enforcement of the order in question will deprive the complainants 
or either of them of any right guaranteed by the Constitution of the 
United States. An inspection of said paragraph shows that it is mère 
argument and therefore is bad on demurrer. 

Paragraph 18 is demurred to upon the ground that it is hypothetî- 
cal, and upon the further ground that in order to support the gênerai 
conclusion therein pleaded the bill should show the amount of revenue 
necessary and sufficient for the maintenance of complainants as com- 
mon carriers in the discharge of their duties to the public, and to 
what extent such revenue would be affected by the readjustment of 
rates upon a basis as low as that prescribed by the order complained 
of. We think the demurrer is well taken, as there is nothing to show 
the extent to which the carrier would be compelled to construct and 
apply its other rates upon the basis of the rates named in the order 
complained of. 

Paragraphs 20 and 21 are demurred to upon the ground that no 
facts are alleged in support of the gênerai conclusion therein pleaded. 
An examination of said paragraphs has convinced us that the demur- 
rer as to thèse paragraphs should be overruled. 

Paragraph 22 of the bill is demurred to upon the ground that the 
facts therein alleged do not support the allégation that the order com- 
plained of is based upon an erroneous theory. We think the para- 
graph is sufficient as against the demurrer. We do not now, how- 
ever, décide whether it is material or not. 

Paragraph 23 is demurred to upon the ground that the facts therein 
pleaded are immaterial to any issue in the case. An inspection of said 
paragraph convinces us that the demurrer is well taken. 

Paragraphs 24, 25, and 26 are demurred to upon the ground that 
the facts therein alleged do not support the conclusions reached. As 
paragraph 24 is clearly irrelevant and immaterial, the demurrer 
thereto will be sustained. It is held in Interstate Commerce Com- 
mission V. Chicago, Rock Island & Pacific Railway, 218 U. S. 88, 30 
Sup. Ct. 651, 54 L. Ed. 946, that railroads can complain of rates 
which afïect their revenue, but not as to how they affect shippers and 
places. The demurrer to paragraphs 25 and 26 is overruled for the 
reason that, assuming said allégations to be material, they sufficiently 
set forth facts with référence to the matters therein pleaded. 

[3] Assuming, but not deciding, that a violation of the fîfth amend- 
ment to the Constitution of the United States may be based upon an 
order which establishes a rate on a single article or commodity, we 
proceed to examine the allégations of the bill upon which it is sought 
by the pleader to found such a violation. If a case of confiscation is 
charged at ail in the bill, it is contained in paragraphs 12, 14, 15, 17, 
and 19, which paragraphs are as f ollows : 

"(12) Complainants allège that their rates and charges flled with said com- 
mission and now In effect applying to the transportation by rail and water 
of boots and shoes In less than car load quantlties from Boston and New 
York to Atlanta are just and reasonable charges for the service rendered 
wlthin the meaning of the act to regulate commerce." 
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"(14) Th&y ghow that sald rates and charges are ûot more than reason- 
ably compensatory — that Is to say, that the revenue therefrom Is not more 
than sufflcient to pay the actual cost of the service rendered in the trans- 
portation of sald trafHc and a reasonable profit. 

"{15) Complainants show that none of their rates or chargés, as aforesaid, 
are unjust, imreasonable, unjustly discrlmtnatory, or unduly preferentlal or 
prejudiclal, or otherwise In violation o£ sald act, within the meaning of sec- 
tion 15 of sald act." 

"(17) Complainants show that the rates sought to be establlshed by said 
order are not just and reasonable rates or charges for the transportatlon of 
the property aforesaid, but, on the contrary, are unjust and urreasonably 
low rates or charges ; and complainants allège that the establishment of 
such rates is in excess of the power and authority of the said défendant 
commission under the said act to regulate commerce, more partlcularly sec- 
tion 15 thereof, and that said order Is in violation Of said act and in con- 
travention of the Constitution of the United States, more partlcularly the 
flfth amendment thereof, the benelit and protection of whlch said act and 
said amendment the complainants specially clalm." 

"(19) Complainants show that the rates ordered to be establlshed are less 
than reasonably compensatory, afCordlng them revenue not sufflcient to pay 
the actual cost of service rendered in the transportatlon of said trafHc and 
a reasonable profit, thereby violating sald act and said amendment to the 
Constitution of the United States, the benefit and protection of which said 
act and said amendment the complaluants specially claim." 

Paragraph 12, above quoted, is demurred to upon the ground that 
the bill States no facts upon which to found a gênerai allégation that 
the rates in effect prior to the making of the order complained of 
were just and reasonable charges for the service rendered and that 
said paragraph states a mère conclusion without supporting it with 
allégations of issuable facts. 

Paragraph 14 is demurred to upon the ground that the complain- 
ants fail to allège the actual cost of the service rendered in the trans- 
portatlon of the traffic affected, or to show the revenue actually de- 
rived from such traffic, and also fails to show the amount of the 
profit derived by the complainants, respectively, from such traffic, or 
what constitutes a reasonable profit for the service performed. 

Paragraph 15 is demurred to upon the ground that no facts are 
stated upon which to found the conclusion pleaded that none of the 
rates or charges upon the traffic affected are unjust, unreasonable, un- 
justly discriminatory, or unduly preferential or prejudicial. 

Paragraph 17 is demurred to upon the ground that no facts are 
pleaded tending to show that the commission in making the order 
complained of exceeded its power and authority. 

Paragraph 19 is demurred to upon the ground that the bill fails 
to show the cost of the service rendered and the revenue derived 
therefrom, together with the profit earned thereon, and hence fails 
to show beyond a doubt that the enforcement of the order complained 
of will necessarily amount to the taking of petitioners' property with- 
out compensation and without due process of law. 

We think the demurrer in some of its spécifications as to the par- 
agraphs mentioned must be sustained. In determining this question, 
we must remember that the petitioners are asking this court to en- 
join and suspend an order of the commission fixing rates for the fu- 
ture, in the making of which the commission exercises a législative 
function. The importance of the judgment we are asked to render 
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in the matter must not be overlooked. Before we may annul the or- 
der, we must be clearly satisfied it is our duty to do so. In view of 
the character of the order and the importance of our action in référ- 
ence thereto, we believe that this court is entitled to, and must re- 
quire of the petitioners, a full and fair statement of ail the facts upon 
which they rely for relief. It is only in rare instances that conclu- 
sions of fact or law may be rightly pleaded. The court ought to be 
permitted so far as possible to draw its own conclusions from the 
facts stated by the pleader. In the présent case we think the pleader 
should inform the court as to what is meant by the words "reasonably 
compensatory." What may be "reasonably compensatory" in the 
opinion of the pleader may not be so in the opinion of the court. 
Likewise, we think the court should be informed as to what the 
pleader means by the words "reasonable profit." Perhaps if the 
pleader should state what he would regard as a "reasonable profit" 
the bill would be bad on its face. Again, it is alleged that the rev- 
enue derived from the transportation of boots and shoes from Boston 
and New York to Atlanta under the old rate was not more than sufii- 
cient to pay the actual cost of the service rendered and a reasonable 
profit. We think we are entitled to some showing as to what the 
revenue derived from the traffic is, and, if possible, the cost of serv- 
ice. If the cost of transporting a single commodity cannot be shown, 
and it seems to be conceded that it is rarely possible to do so, then 
such other facts in lieu thereof as may make out a violation of the 
fifth amendment to the Constitution should be stated. We do not 
say that in cases where cost of service cannot be shown a violation of 
the fifth amendment may not be made out in other ways, but, when 
petitioners undertake to plead the items of revenue, cost of service, 
and profit, we are entitled to more information concerning them than 
is contained in the bill in this case. Whatever information exists bear- 
ing upon the contentions of petitioners is largely in their possession, 
and in cases of this kind no material information should be withheld, 
consistent with the rules of good pleading. We are sustained in thèse 
views by the décisions in L. & N. Ry. Co. v. Siler {C. C.) 186 Fed. 
190, and Southern Pacific Co. v. Campbell (C. C.) 189 Fed. 182. 

We now corne to consider the second gênerai ground of attack upon 
the order of the commission, namely, the exercise of power in such 
an unreasonable manner as to render the order void. 

Paragraph 27 is demurred to upon the ground that none of the 
facts therein alleged tend to support the conclusions pleaded. Said 
paragraph allèges that the commission took into considération in mak- 
ing its order certain f actors which it is alleged coukl hâve no in- 
fluence with the commission in reaching a proper décision. While 
we do not wish to be understood as now deciding that the facts set 
forth in paragraph 27 would render the order complained of void, 
they are of such persuasive force if true as to cause us at this time 
to overrule the demurrer as to this paragraph. 

Paragraphs 28 and 29 are mère arguments, and as to them the 
demurrer is sustained. 

Paragraphs 30, 31, 32, and 33 are demurred to upon the ground 
that the commission, being an expert tribunal, appointed by law and 
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informed by expérience, îs not limited in its considération of ques- 
tions presented to the évidence formally offered and introduced by 
the parties, but in the exercise of its administrative function it may 
and should hâve recourse to ail sources of pertinent information, and 
should apply its expert knowledge and accumulated expérience to the 
détermination of the. question whether particular rates are or are not 
just and reasonable. 
The paragraphs last above mentioned are as follows: 

"(30) Complainants show that the sald défendant commission exceeded the 
authority delegated to It by the sald act and erred as a matter of law in the 
folio wing particular also: They allège that no évidence was introduced 
before said défendant commission tending to show that a rate of 95 cents 
per hundred pounds from Boston and New York to Atlanta for the car- 
riage of the trafflc involved in the proceeding before said commission was, 
is, or would be a fair, just, reasonable, or nondiscriminatory rate, or a rate 
fairly compensatory for the service rendered; and /somplainants show that 
the ascertainment of such rate was based, not upon any compétent évidence 
nor upon any évidence, but was the resuit of mère conjecture, and that said 
order, based on conjecture, as aforesaid, is in excess of the authority of 
tsaid commission, and will, if enforced, violate the rights of said complain- 
ants under the said act to regulate commerce. 

"(31) Complainants allège that the said flnding and sald order of sald 
commission is unauthorlzed and erroneous In the foUowing respect: In that 
it appears from the report of the commission which aecompanied the said 
order that the commission In arriving at its conclusion misapprehended the 
évidence which was introduced in the said proceeding. The commission was 
apparently controlled by its belief that complainants and other carriers had 
voluntarily established and applied for a long period a rate of 85 cents on 
boots and shoes in less than car loads, whereas complainants a ver that said 
rate of 85 cents was never voluntarily established; that, independent of 
the action of a court which compelled its application, it was never in force 
except for a few days ; and that its enforeement for a long period was re- 
qulred by a judlcial decree which restrained the complainants from charging 
any higher rate. 

"(32) The complainants further show unto your honors that the rates now 
in effect are just and reasonable rates In themselves. They show that at 
the hearing before the défendant no évidence was offered, heard, or intro- 
duced tending to show that said rates were unreasonable, unjust, or unlaw- 
ful in and of themselves; that there was no such évidence of the cost of 
the actual service for which such rates were charged, the value of such serv- 
ice, or as to the varions éléments which are properly to be considered in 
determlhing whether or not a given rate is reasonable in and of itself. 
Your complainants therefore show that the said order is not based upon 
évidence tending to show the unreasonableness of the rates in effect, and 
that in such respects the order is unjust, unreasonable, unlawful, in excess 
of the authority of said défendant under said act to regulate commerce, and 
in violation of the Constitution of the United States, more particularly the 
flfth amendment thereto. 

"(33) Complainants show that sald order is not based on any flnding or 
conclusion of said défendant that said rates are unjust or unreasonable in 
themselves for the service involved in said transaction, and complainants 
show that in this respect said order exceeded the authority of said défend- 
ant, and is in violation of said amendment to the Constitution of the United 
States." 

[4] It will be observed that the allégations of the bill are to the 
effect that there was no évidence offered, heard, or introduced tend- 
ing to show the existing rates to be unjust, unreasonable, or unlawful 
in and of themselves, or that a rate of 95 cents per hundred pounds 
from Boston and New York to Atlanta for the carriage of the traffic 
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involved would be a fair, just, and reasonable rate. If the conten- 
tion raised by the demurrer goes so far as to say that the Commis- 
sion may rely wholly upon their expert knowledge and accumulated 
expérience to condemn an èxisting rate and establish a new rate for 
the future in its place, we must hold that the demurrer should be 
overruled. The commission, in the investigation of any question, may 
bring to its solution the accumulated expérience and expert knowl- 
edge of its members, and it would be its duty to do so, but before 
an èxisting rate may be condemned there must be a finding of some 
sort that it is unjust and unreasonable (Interstate Commerce Commis- 
sion V. Stickney, 215 U. S. 105, 30 Sup. Ct. 66, 54 h. Ed. 112), and 
this finding must be based upon évidence of which the carrier is ap- 
prised so that it may meet the case brought against it if it so desires. 
Further if it shall be claimed in support of the demurrer that the 
commission may condemn an èxisting rate whenever it is of opinion 
that it is unjust and unreasonable, and that this opinion may be based 
merely upori the expert knowledge and accumulated expérience of its 
members, then, indeed, is a carrier not only deprived of the equal 
protection of the law, but of the protection of ail law. Certainly the 
carrier is entitled to some proceeding which may in truth be called 
due process of law before its property rights may be invaded. The 
importance of the question raised requires an examination of the 
statute under which the Commission acts when it décides to estab- 
lish a rate for the future. Section 15 of the act to regulate com- 
merce, as it stood when the order in this case was made, provided as 
f ollows : 

"* * * That the commission is authorized and empowered and it shall 
be its duty whenever after (uU hearing upon a complaint made as provided 
in section 13 of this act * * * It shall be of the opinion that any rates 
or charges whatsoever demanded, cbarged, or collected by any common car- 
rier or carriers subjeet to the provisions of this act for the transportation 
of persons or property as deflned in the flrst section of this act * * * 
are unjust. or unreasonable, or unduly discriminatory, or unduly preferen- 
tial or prejudicial, or otherwise in violation of the provisions of this act, 
to détermine and prescribe what will be the just and reasonable rate or 
rates, charge or charges to be thereafter observed in such case as the max- 
imum to be chargea." 

By the plain language of the law the power of the commission to 
prescribe a rate for the future cannot be exercised unless after fuH 
hearing on complaint made it shall be of the opinion that any of the 
rates or charges whatsoever demanded, charged, or collected by any 
common carrier or carriers subjeet to the provisions of the act, for 
the transportation of persons or property as defined in the first sec- 
tion of the act, are unjust or unreasonable, or unjustly discrimina- 
tory, or unduly preferential or prejudicial, or otherwise in violation 
of the provisions of the act. The word "opinion" must be interpreted 
with référence to the connection in which it is used in the law. It 
is only after fuU hearing upon complaint made that the law gives 
any weight or significance to the opinion of the commission ; that is, 
it is only when the opinion results from the full hearing that it can 
be used as the basis of further action by the commission. It is true 
that in making up the opinion of the commission its members may 
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and it is their duty to call to their aid their knowledge and expéri- 
ence, but, if Congress had intended that the commission could make 
up its opinion from the knowledge and expérience of its members in- 
dependent of any évidence in the particular case, then it was idle to 
provide for a full hearing, as an opinion of the commission could be 
f ormed as well without as with the , full hearing. A full hearing not 
only means an opportunity to be heard by the carrier, but an investi- 
gation by the commission itself of the lawfulness of the rate in ques- 
tion. 

It is distinctly alleged in the language above qûoted from the bill, 
which is admitted by the demurrer, that at the hearing which resulted 
in the making of the order complained of in this case no évidence 
was offered", heard, or introduced tending to show that the existing 
rates were unreasonable or unjust, but that said order was the re- 
suit of mère conjecture and spéculation. 

[5] The allégation that there was no such évidence offered, heard, 
or introduced is an allégation of fact so far as the question of plead- 
ing is concerned, but whether or not thére is at the close of a final 
trial any évidence to sustain a finding of fact made by a judicial ôr 
quasi judicial tribunal is always a question of law, which in a case 
like the one at bar this court has jurisdiction to dettrmine. Ward 
v. Joslin, 186 U. S. 142, 147, 22 Sup. Ct. 807, 46 L. Ed. 1093 ; United 
States Fidelity & G. Co. v. Board of Com'rs, 145 Fed. 144, 151, 
76 C. C. A. 114, 121; Laing v. Rigney, 160 U. S. 531, 540, 16 Sup. 
Ct. 366, 40 L. Ed. 525; Southern Pacific Co. v. Pool, 160 U. S. 
438, 440, 16 Sup. Ct. 338, 40 L. Ed. 485; The Francis Wright, 105 
U. S. 381, 387, 26 L. Ed. 1100; Clément v. Insurance Co., 7 Blatchf. 
SI, 53, 54, 58, Fed. Cas. No. 2,882; Fisher v. Scharadin, 186 Pa. 565- 
569, 40 Atl. 1091 ; Delaware, E. & W. R. Co. v. Converse, 139 U. 
S. 469, 472, 11 Sup. Ct. 569, 35 L. Ed. 213; Howe et al. v. Parker 
et al. (C. C. A. Eighth Circuit, opinion filed October 12, 1911) 190 
Fed. 738. 

The demurrer therefore, so far as it is gênerai, will be overruled. 
Sô far as it is spécial it will be overruled as to paragraphs numbered 
10, 11, 20, 21, 22, 25, 26, 27, 30, 31, 32, and 33, and sustained as to 
paragraphs numbered 12, 13, 14, 15, 16, 17, 18, 19, 23, 24, 28, and 
29. It results that the motion to disnïiss will also'be denied. Éeave 
to amend pétition within 30 days is granted. The United States is 
granted permission to answer the original pétition within 10 days, and 
to plead to the amended pétition if one is filed within 10 days from 
the date of the service of a copy thereof. 
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EUCKLE V. AMEEICATSr CAR & FOTINDRY CO. 
(Circuit Court, M. ». Pennsylvania. Mardi 12, 1912.) 

No. 282. 

L New Tbial (§ 6*) — Discrétion of Cotjbt. 

While it is true that motions for new trial are addressed to the con- 
science and the sound discrétion of the trial judge, they are not to be 
regarded as an opportunlty to be seized for the satisfaction of the whlms 
or caprices of such judge. 

[Ed. Note. — For other cases, see New Trial, Cent. Dlg. §§ 9, 10; Dec. 
Dlg. § 6.*] 

% New Trial (§ 44*) — Misconduct of Jttrt — Haemless Ebboe. 

Although three jurors testifled that, while deliberating, référence was 
made that défendant had ail its men Insured against accident, an* that 
the Insurance company would be required to pay any damages arising 
from accident, and not défendant, a new trial would not be granted for 
that reason, as they further stated that this did not influence them in 
flnding their verdic-t. ' 

[Ed. Note.— For other cases, see New Trial, Cent Dig. §§ 80-85; Dec. 
Dlg. § 44.*] 

3. New Tbial (§ 143*) — Verdict — Impeachment by Juboes. 

The délibérations of jurors are coneluslvely nierged In their verdict, 
so far as they are concerned, unless misconduct in reaching It is shown 
from other sources than from jurors themselves. 

[Ed. Note.— For other cases, see New Trial, Cent Dig. |§ 290-296 ; Dec 
Dlg. § 143.*] 

At Law. Action by Charles C. Ruckle against the American Car & 
Foundry Company. On defendant's motions for judgment non ob- 
stante veredicto and for new trial. Motions denied. 

Paul J. Sherwood, for plaintiflE. 
Sprout & Cupp, for défendant. 

WITMER, District Judge. The défendant cornes wîth two mo- 
tions; one for judgment non obstante veredicto, and one for new 
trial. The latter is urged for two reasons: 

"First, because of the false testimony of the plaintiff in respect to the in- 
juries resulting from his falling into the ditch; and, second, because the 
jury had received information that the défendant was indemnified by an In- 
surance Company, which doubtless prejudlced their minds and overwhelmed 
their judgment" 

[1] In considering thèse reasons it will not be amiss to recall that, 
while it is true that motions for a new trial are addressed to the 
conscience and the sound discrétion of the trial judge, they are not 
to be regarded as an opportunity to be seized for the satisfaction 
of the whims or caprices of such judge. The granting of new trials 
dépends upon well-established and fundamental principles of the law. 
It is the purpose of the courts to bring litigation to an end as speedily 
as possible, and this should not now escape us at a time when much 
complaint is made of the law's delays. The object to be attained, no 
doubt, is responsible for the rule that the granting of new trials is 

*For other cases see aame topic & ! nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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not a matter of right, but of discrétion, to be exercised only for 
soimd reason. 

It is not for the court to say whether the narrative of the plaintif! 
is unworthy of belief. His testimony, together with that of the wit- 
nesses contradicting him, was in issue at the trial and submitted to 
the jury; and, judging of its weight andi effect, the jury gave him 
their verdict, from which may be inferred their view of it. Since 
the trial, testimony was collected to contradict the plaintifï. Some of 
the witnesses who testified wrere in attendance upon the trial ; in f act, 
ail could hâve been secured by due diligence. It is, however, very 
doubtful whether the resuit would hâve been différent, had they then 
testified, rior is it likely that the resuit would be différent upon a new 
trial, judging from the resuit of a trial of the défendant who has 
since been prosecuted, regarding his testimony, for willful perjury, 
and acquitted ; ail of the witnesses having been called and testified. 

[2] The second reason assigned would deserve more serious con- 
sidération on compétent proof that through the statement of counsel, 
the oflfers of proof, or by questions asked witnesses or jurors, it was 
brought to the attention of the jury that the défendant was insured 
by an employer's liability company, which influenced the jury in reach- 
ing a verdict. It was, however, not madie to appear that the jury was 
influenced in manner; and, furthermore, the proof relied on is far 
from satisf actory. Three of the jurors testified that, while deliberat- 
ing, référence was made that the défendant had ail of its men insured 
against accident, and that the insurance company would be required 
to pay any damages arising from accident, and not the défendant. 
They' furthermore stated that this did not influence them in finding 
their verdict. 

[3] The délibérations of jurors are conclusively merged in their 
verdict, so far as they are concerned, unless misconduct in reaching it 
is shown from other sources than from jurors themselves. If it were 
différent, there would be absolutely no stability tp verdicts. 

This question was passed upon in this state at a very early day, by 
the Suprême Court in Cluggage v. Swan, 4 Bin. (Pa.) 150, 5 Am. 
Dec. 400, where Justice Yeates expressed the conclusion of his sound 
reasoning there employed that: 

"The settled rule In New York and Virginia, as well as the most modem 
Bnglish autfciorltles, are averse to the receiving of sucb testimony, and I 
cannot discover why we should be more Inattentive to the réputation and 
feellngs of our own jurors. TJpon the whole, after the fuUest considération, 
I am of the opinion that the testimony of jurors ought not to be admltted 
to Invalldate their verdict." 

Since then, down to StuU v. Stull, 197 Pa. 243, 47 Atl. 240, this has 
been, and is to-day, the ruling of the state courts. The early cases 
of the fédéral courts hold that juror's affidavits cannot be read to 
show mistake, miscalculation, or misconduct on the part of the jury. 
Ladd V. Wilson, 1 Cranch, C. C. 305, Fed. Cas. No. 7,977; Cherry 
V. Sweeny, 1 Cranch, C. C. 530, Fed. Cas. No. 2,641 ; Holmead v. 
Corcoran, 2 Cranch, C. C. 119, Fed. Cas. No. 6,627. And to this 
effect appears Kelley v. Pennsylvania R. R. Co. ( C. C.) 33 Fed. 856. 
Chief Justice Taney, in United States v. Reid et al., 12 How. 361, 
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13 L. Ed. 1023, while doubting the propriety of layîng down a gênerai 
rule upon this subject, states that: 

"Unquestlonably sueli évidence ought always to be received with great cau- 
tion. But cases might arise in which it would be impossible to refuse them 
■witliout violating the plainest prinelples of justice. It is, however, unneces- 
sary to lay down a rule in. this case, or examine the décisions referred to In 
the argument, because we are of the opinion that the facts proved by the 
jurors, if proved by unquestioned testimony would be no ground for a new 
trial." 

Both of the jurors had sworn that they were not influenced in their 
verdict, as in the case under considération. 

Finally, this is clearly a case for a jury. Accepting the testimony 
of the plaintiff, which the jury did, the défendant was guilty of négli- 
gence, resulting in the injury of the plaintifï, to which he was not 
contributory. The issues of fact were carefuUy and clearly stated, 
and the jury found for the plaintiff. 

The motions for judgment non obstante veredicto and for new trial 
are denied. The clerk is directed to enter judgment on the verdict 
for the sum of $5,472.22, with interest from June 16, 1911. To which 
an exception is noted for the défendant. 
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(District Court, D. Massachusetts. February 15, 1912.) 

No. 242(835). 

COBPOKATIONS (§ 457*) — POWERS — CONTRACTS — Ul-TBA VlKES. 

Défendant was organized and empowered by Its charter to aequlre 
mines, minlng rights, and lands, to mine, reflne, and prépare for market 
minerai substances and ores of ail kinds, and in connection therewith 
carry on any other opérations necessary or incidental thereto, ineluding 
the purchase and sale of ail minlng supplies, with the privilège of dolng 
a gênerai mercbandlse business at the place or places where the minlng 
business is eonducted or elsewhere. Défendant, havlng acquired certain 
mining clalms in Missouri from which it expected to r'roduce large quan- 
tities of zinc ore, contracted in good faith to sell certain quantifies of 
zinc oye at stated periods to B. & Co., but, being unable to mine ail the 
ore from its own mines, except at a cost greater than the price at which 
It could purchase ore from others, bonght luore ore than its own mines 
produced in order to fulfill the contrnct. Held, that défendant had in- 
cidental power to procure such ore to comply with its contract, and 
that its act In so doing was not ultra vires. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1808, 1809; 
Dec. Dig. I 457.*] 

In Equity. Bill by Royal Bosworth Yoimg and others against the 
United Zinc Companies and others. Bill dismissed. 

Walter H. Poster, E. Irving Smith, and Charles S. Hill, for coni- 
plainants. 

Charles A. Digney, Samuel Williston, and Hollis R. Bailey, for de- 
fendants. 

*For other cases see same toplc & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Facts. 

ALDRICH, District Judge. This is a suit in equity by certain 
stockholders of the United Zinc Companies, a corporation organized 
under the laws of the state of Maine. The purposes of the corpora- 
tion were declared as foUows: 

"To purchase, lease, or otherwlse aoqulre mines, mlning rlghts, and lands. 

"To mine, excavate, quarry, smelt, reflne, and prépare for market, in any 
way that may be necessary or suitable, métal and minerai substances and 
ores of ail kinds. 

"In connection with the foregoing, to earry on any other opérations that 
may be necessary or ineldental thereto, including the purchase and sale of 
ail mining supplies, and with the privilège of doing a gênerai merchandise 
business at the place or places where its mining business is conducted, or 
elsewhere." 

Not long after its organization, the tJnited Zinc Companies entered 
into a contract with Bear, Sondheimer & Co., whereby it was to de- 
liver under the terms of the contract certain quantities of Joplin ore 
at stated periods. The Zinc Companies was then opening and operat- 
ing a mine or mines of its own in the Joplin territory, and had min- 
ing rights in other mines in that territory. 

I find as a f act that the contract was entered into in good f aith 
by the contracting parties, and that the Zinc Companies at the time 
had an expectàtion that it might soon, if not at the beginning, produce 
suificient ore from its own mining properties and mining rights to 
enable it to fulfill the contract. It unfortunately resulted, however, 
as sometimes happens in mining enterprises, that its particular prop- 
erties could not be made to produce ore in sufficient quantities, except 
at a yery much larger expense than was at first supposed; and it was 
found that it could buy in the open market Joplin ore; produced f rom 
mines more favorably situated, at a very much less cost than it could 
be produced from its own mines, and the Zinc Companies proceeded 
to do this, buyïng considerably more than its own mines produced in 
order to fulfill the contract. 

The plaintiffs, who bring their proceeding in equity as stockholders, 
are seeking an iiijunction against f urther performance of the con- 
tract, and for an accounting as to past profits, and perhaps for other 
incidental relief. 

Statement, and Ruling, of Question of Law. 

The case of the stockholders in ail its phases dépends upon whether 
the contract was ultra vires. On the facts it does not seem to me 
the situation is one to be controlled by the ultra vires doctrine. 

In the first place, the contract, at its inception, did not contemplate 
such a departure from the purposes of the organization as would be 
involved in entering upon an original scheme of purchase and sale. 
Again, it was not a transaction in the nature of buying and selling, 
in the sensé of dealing in such a business as an independent braiich. 
The relations were contractual, and the gênerai object of the Zinc 
Companies was to provide through a spécifie and certain contract for 
thé disposition ôf the ore which it expected to produce from its own 
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mines and mining rights. So it would seem that the contract at its 
inception contemplated business within the reasonable scope and pur- 
poses of the Zinc Companies' enterprise. 

It is true the parties understood at the time the contract was made 
that what its mines were then actually producing was not sufficient 
to enable them to meet the requirements of the contract in respect to 
delivering the quantity named; but upon the facts it appears there 
was a reasonable expectation that they would soon be able to produce 
the Joplin ore in sufficient quantities, and under the contingency of 
unexpected failure of production — an unexpected contingency arising 
subséquent to the contract — the Zinc Companies went into the market 
and bought ore which, together with its own production, enabled it to 
comply with its contract engagements to deliver. 

The transactions of purchase were for the pecuniary benefit of the 
Zinc Cornpanies and its stockholders, and, without élaboration in re- 
spect to the reasons for the nonapplication of the ultra vires doc- 
trine to the situation in question, it seems to me that there was not 
such a clear and distinct departure from the scope of the original 
purposes of the corporation as to warrant the application of its prin- 
ciples hère. The facts do not présent a case where there was a plain 
and independent departure from the purposes of the corporation, but 
rather a situation in which an exigency arose in respect to its main 
business (after contractual relations within the scope of the organiza- 
tion had been created), where resort was had to incidental means in 
order to meet the exigency and conserve the rights of the corporation 
and its stockholders. 

I think the bill should be dismissed, and it is so ordered. 



MANCHESTER LINERS, Limited, v. VIBGINIA-CAKOLINA 
CHEMICAL 00. 

(District Court, E. D. North CaroUna. Jan. 29, 1912.) 

1. Shipping (§ 39*) — Construction of Chabteb Paety. 

A charter party Is to be construed in the llght of the nature and dé- 
tails of the adventure contemplated by the parties, glvlng to the terms 
thelr plaln ordlnary or popular meanlng, unless they bave generally In 
respect to the subject-matter, as by the known usages of trade or the 
llke, acqulred a peculiar sensé, distinct from thelr popular sensé. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 141-148 ; Dec. 
Dig. § 39.*] 

2. Shipping (§ 45*) — CoNSTEtrcTiON or Charter Pabty. 

Where a charter party contains a provision, "Captaln to slgn bills 
of ladlng as presented to hlm without préjudice to this charter party," 
its language cannot be controlled by the terms of the bill of lading. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 177-181; Dec. 
Dig. § 45.*] 

3. Shipping (§ 47*) — Construction ov Charter Party — "Port of Dis- 

charge." 

Where the "port of discharge" designated in a charter party is one at 
which there is a customhouse, the word "port" is to be construed In its 
ordlnary and commercial sensé, as meaning the particular place named, 

*For other caees see same toplc & § numbeh (h Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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and not any place wîthin the boundaries of the revenue port or the 
district for whlch such place Is the port of entry. 

[Ed. Note.— For other cases, see Shlpplng, Cent. Dig. §§ 182, 183; Dec. 
Dlg. § 47.» 

For other définitions, see Words and Phrases, vol. 6, pp. 5456-5457.] 

4. Shipping (§ 47*) — ConsteuotiOn or Charter Partt — Port of Discharqe. 

Under a charter for the carriage of a cargo of manure sait used In 
the manufacture of fertllizers from a German port to Wllmlngton, N. C, 
at and near whlch clty there were large fertllîzer works having landing 
docks, the vessel was not authorized to demand discharge at a point 
30 miles below Wllmlngton where there were no such works, merely be- 
cause the term "port of Wllmlngton" was used elsewhere In the charter 
and In the bill of ladlng. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 182, 183 ; Dec. 
Dlg. § 47.*] 

5. Shipping (§ 34*) — Charter Paett — Law Govebning Constktjction. 

A charter of an EngUsh shlp owned by an Engllsh company to a 
German company for the carriage of a cargo from Germany to the United 
States, made in Germany, but in the Engllsh language, held governed 
as to Its construction by the law of Germany where the gênerai presump- 
tlon that such was the intention of the parties was strengthened by an 
express provision to that effect In the bill of ladlng. 

[Ed. Note. — For other cases, see Shlpplng, Cent. Dlg. § 120; Dec. Dig. 
§ 34.*] 

6. Evidence (§ 541*) — Competbnct of Expert — Daw of Foreign Cotjntet. 

A practlclng attorney, graduated from the law department of a German 
unlverslty, and who practlced and acted as judge in the German courts 
for a number of years, durlng whlch time he had occasion to take up 
and décide cases involving the admiralty law, held compétent to testify 
as an expert as to the maritime law'of Germany upon a question to whlch 
he had given spécial study. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 2354 ; Dec. Dig. 
§ 541.*] 

7. Shipping (§ 47*) — Construction op Charter Partt — Cost of Lighterage 

— German Law. 

According to the maritime and admiralty law of Germany and the 
construction by the German courts of a clause In a charter party re- 
quiring the shlp to discharge at a port named, or "as near thereunto as 
she may safely get," the master is relieved from proceeding with bis 
shlp and cargo to the port where the water is not of sufflcient depth, 
but not from his obligation to dellver the cargo at bis expense In the 
port of destination unless a contrary intention appears, and is liable for 
the expense of necessary lighterage. 

[Ed. Note. — For other cases, see Shipping, Cent Dlg. §§ 182, 183; Dec. 
Dig. § 47.*] 

In Admiralty. Suit.by the Manchester ]l,iners, Limited, owner of 
the steamship Manchester Miller, against the Virginia-Carolina Chem- 
ical Company. Decree for respondent. 

J. P. K. Bryan, for libelant. 
Rountree & Carr, for claimant. 

CONNOR, District Judge. The libel, answer, and report of the 
commissioner disclose the following facts, material to the décision of 
the controversy: 

The libelant, Manchester Liners, Limited, a corporation created and 
organized under the laws of the kingdom of Great Britain, was on and 

•For other cases see same toplo & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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prior to May 27, 1908, the owner of the steamship Manchester Mil- 
ler, and on said day, through the interposition of Robert M. Sloman, 
Jr., of Hamburg, Germany, entered into a contract of afïreightment 
or charter party, partly printed and partly written, executed at Ham- 
burg, with the Hamburg American Liner of Hamburg, Germany, 
whereby it was agreed that said steamship should receive on board 
at Hamburg from the charterers a cargo consisting of 2,855 tons of 
manure sait, etc., and that: 

"The steamer being so loaded, after being dispatched by charterers, shall 
therewith proceefl immediately to Wilmington, North Carolina, or so near 
thereunto as she ean safely get and, on right and true dellvery of the cargo, 
according to the bills of ladlng signed by the captain, be pald freight," etc. 

The other provisions in the charter party material to be considered 
are: 

"The steamer to be dlscharged at port of discharge at not less than an aver- 
age of 300 tons per working day." 

"The steamer to be dlscharged at one or two wharves at her expense, as 
ordered by consignées, within 24 hours after the steamer has beoQ entered at 
customhouse, consignées guaranteelng sufficient depth of water, if at Wilming- 
ton, North Carolina, including factories outside of city limits." 

By an indorsement in writing, on margin of charter party, steamer 
is authorized to fill up with 3,395 tons for Pensacola. 

In compliance with the charter party, the charterers furnished to 
said steamer the cargo and R. M. Sloman, Jr., for the captain, signed 
bills of lading, dated June 30, 1908, and delivered them to the char- 
terers, whereby he acknowledged receipt of said cargo from Kalis- 
yudakat, G. B. M. H. Filiale, Hamburg, in apparent good order and 
condition. "Discharge of ail other conditions as per charter party 
dated Hamburg, 27 May, 1908. To be delivered in like good order 
and condition' at any place within the jurisdiction of the customhouse 
of Wilmington, North Carolina, unto G. Anseweric & Company, or 
to his or their assigns, freight to be paid at Wilmington, North Car- 
olina. * * * ^11 questions arising under this bill of lading are 
to be governed and decided by the laws of the empire of Germany, 
as administered in Germany." 

Soon thereafter the steamer sailed from Hamburg and proceeded 
on her voyage, until the night of July 23, 1908, when she reached the 
outer bar or mouth of the Cape Fear river ; hère she came to anchor, 
and waited until the following morning at 5 o'clock, when she crossed 
the bar of said river at high tide, proceeded up the river, and anchored 
off the town of Southport, near the mouth of the river, about 30 miles 
below Wilmington. The draft of said steamer at that time in sait 
water was 24 feet, 5 inches, and, off Southport, where the water is 
partly fresh, 24 feet, 8 inches. The pilot stated to the captain that 
he could not take the ship higher up with safety until she was light- 
ened. The captain came to Wilmington, leaving the steamer in the 
river off Southport, and entered her at the customhouse at Wilming- 
ton on July 24, 1908, having previously given consignées of said cargo, 
the Virginia-Carolina Chemical Company, claimants, notice that the 
said ship had arrived at Southport and offered to deliver it there, as 
it was as near Wilmington as it could safely get, which notice con- 
194 F.--30 
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signées ref used to accept, and again when he got to Wilmington, which 
consignées accepted. Said consignées refused to accept the cargo 
at_ Southport, and demanded that the captain bring the ship to Wil- 
mington, and deliver the cargo at Smallbone's wharf, in the upper 
part of the city, and the wharf atiNavassa, the factory of said Com- 
pany, outside the city limits, and within the port of Wilmington. This 
the captain declined to do, because it was impossible for a ship draw- 
ing 24 feet to proceed up the river from Southport to said wharves, 
without being lightened some 17 or 18 inches. Af ter consultation 
with the ship's agent at Wilmington, it was agreed between the cap- 
tain and the agent of consignées that it was necessary to lighten the 
ship to âvoid demurrage, and leave the question of liability for the 
cost and expense incurred to subséquent adjustment. Pursuant to 
this arrangement, tugs, lighterers, and laborers were employed by 
the ship's agent, and she was lightened by the removal of about 660 
tons of her cargo, whereupon, on July 26th, the ship proceeded up the 
river to Smallbone's wharf, in the city of Wilmington, the average 
depth of water between Southport and Wilmington being about 211/2 
or 22 feet. After taking out a part of the cargo and delivering same 
10 consignée at Smallbone's wharf, the ship went to the Navassa 
wharves, discharged, and delivered to consignée the remainder of the 
cargo. The consignée received the portion of the cargo, lightened 
from Southport to Wilmington, from the lighters at their own 
wharves. It was necessary in going up the river from Southport to 
Wilmington that the ship should hâve the assistance of a steam tug. 
The Sea King was employed by the ship's agent for that purpose, and 
perf ormed the service. The cargo was entered at the customhouse 
in Wilmington on the 24th day of July, 1908, by the Virginia-Caro- 
lina Chemical Company, as the owner thereof, under the written déc- 
laration of Mr. B. S. Reynolds, the agent of said company, produc- 
ing the bill of lading, and depositing the same with consular invoice 
in said customhouse, where they are now of record. The captain of 
the Manchester Miller, Robert S. Robertson, had never been in Wil- 
mington, though he knew of the port as laid down on the chart of the 
Cape Fear river, which he had before leaving Hamburg. The ex- 
pense of lightening the steamer, $1,071.82, found by the master to be 
reasonable and fair, was paid by the ship's agent and due notice given 
by the captain to consignée that it would be held responsible for said 
expense. The captain of the ship also paid for towing the steamer 
from Southport to Wilmington $100, and from Wilmington to Na- 
vassa and return $150. The commissioner finds that thèse amounts 
are fair and reasonable, but were not paid for lightening. The cap- 
tain charges consignées with said amounts, also $10 amount paid for 
cost of bond in this suit, and $25 deposited with the clerk of this court. 
Demand was duly made on the Virginia-Carolina Chemical Company 
for thèse several amounts and payment refused, for that it was not 
liable therefor. Thereupon this libel was filed, the cargo attached, etc. 
Upon the f oregoing findings of f act, the commissioner finds, as a 
conclusion of law, that the libelant is not entitled to recover of the 
claimant the amount expended for lightening, towage, or the other 
expenditures. The libelant filed a nUmber of exceptions to the re- 
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port of the commissioner. It is not necessary to note the exceptions 
separately. Many of them are directed to the failure of the commis- 
sioner to find specifically certain provisions of the charter party and 
the bill of lading. It is sufficient to say in regard to thèse exceptions 
that both papers are in évidence, and their provisions are open to 
the parties for such argument, inferences, or conclusions as they may 
be thought to sustain. 

The first contention urged by libelant is that by a correct construc- 
tion of the charter party and the bill of lading the ship had completed 
her voyage when she crossed the bar and anchored in the mouth of 
the river off Southport, that she was then "in the port of Wilming- 
ton," the point to which, by the charter party, she was under obliga- 
tion to come. It will be observed that by the terms of the charter 
party : 

"The steamer beiog so loaded, after being dlspatched by cbarterers, shall 
thereupon proceed immediately to Wilmington, North Carollna." 

The leamed counsel for libelant insists that, in the light of other 
provisions in the charter party, the words "Wilmington, North Caro- 
lina," should be interprétée!, "the port of Wilmington, North Carolina," 
and that this term includes any point within the jurisdiction of the cus- 
tomhouse of the port of Wilmington as laid off and designated by 
the Statutes of the United States. He calls attention to the provision 
in the charter party that "any différence in freight, if in charterer's 
favor, to be payable ten days after arrivai at port of destination," and 
"the steamer to be discharged at port of discharge," and that the 
steamer is "to employ the charterers or their agents, stevedores, at the 
usual lowest rate at the port of loading and port of discharge." The 
learned counsel in his brief says : 

"Ail through the charter, after the word 'Wilmington' has been mentloned, 
it Is referred to In express terms as the 'port of destination,' 'the port of dis- 
charge,' and therefore the word 'Wilmington' means in the charter party 
the port of Wilmington." 

Attention is called to other language found in the charter party, as 
tending to show that the port of Wilmington is the point of destination 
prescribed 'for the voyage, such as, "lay days to commence the day 
after the steamer has been entered at the customhouse and is ready 
to discharge." He further insists that the conduct of the captain in 
entering the steamer at the customhouse and notif3dng the agent of 
the consignées that the steamer, when off Southport, was ready to dis- 
charge her cargo, and that on July 24th the aeent of the consignées, 
in entering the cargo in the customhouse in the port of Wilmington 
by written déclaration and filing the bill of lading, shows that they so 
construed the charter party. 

[1] The rule for construing charter parties is thus laid down: 

"Charters and bills of lading are to be construed in the light of the nature 
and détails of the adventure contemplated by the parties to them. ïhe con- 
struction to be given them is not an unnecessarily strict one, but such a oue, 
as with référence to the context and the object of the contract, will best 
efCectuatC'the obvions and expressed iutent of the parties. They are to be 
construed according to their sensé and meanlng, as collected in the flrst place, 
from the terms used in their plain, ordinary, and popular sensé, unless they 
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have generally, In respect to the subject-matter, as by the known usage of 
trade, or the llke, acquired a pecullar sensé, distinct from thelr popular sensé, 
or unless the context evidently points out that they must, in the partlcular 
instance, and in order to effectuate the immédiate intention of the parties, 
be understood in some spécial and pecullar sensé." Scrutton, Charter Parties 
and Bllls of Ladlng, p. 10. 

When contracts are partly printedi and partly written, the written 
clause should usually prevail as clearly expressing the intention of the 
parties. Id. 22. It is an equally well-settled rule, applicable to such 
contracts, that, if possible, the written and printed provisions should be 
construed together, and, so far as possible, harmonized. 7 Am. & Eng. 
Enc. 188. .... 

Taking judicial notice of the commercial and geographical conditions 
and location, it is found that the city of Wilmington, N. C, is situate 
on the north bank of the Cape Fear river, about 30 miles from its 
mouth; that it is the chief seaport and commercial city of the state, 
containing about 30,000 inhabitants, and engaged in considérable im- 
port and export trade. It is in évidence that the Virginia-Carolina 
Chemical Company has wharves at Navassa, several miles above the 
city. The character of the cargo, manure sait, or kainitt, indicates 
clearly the use for which it is imported. Southport is a small town 
lying near the mouth of the Cape Fear river. There is nothing in the 
language used by the parties in the évidence, or in the conditions, of 
which judicial notice can be taken, to indicate, or even suggest, that 
Southport was the "port of destination" or "port of discharge" of the 
ship or its cargo. If libelants' contention is sustained, it must, of 
necessity, be based upon the proposition that "Wilmington, North 
Carolina," written in the charter party, fixing the destination of the 
ship, is so controlled) by the printed terms as to make the point of 
destination anywhere within the limits of the "port of Wilmington" as 
laid out and prescribed by the fédéral government for the purpose of 
collecting custom duties and regulating pilotage. By référence to 2 
Ped. Stat. Anno. p. 544, we find that the "district of Wilmington com- 
prises ail the waters and shores south of the district of Beaufort to 
the Southern boundary of the state of North Carolina." By further 
référence to the boundaries of the district of Beaufort and the south- 
ern boundary of the state, it appears that, if libelants' contention be 
correct, her captain might sélect any point within a distance of many 
miles along the coast for discharge. This certainly was not the in- 
tention of the parties when they made the contract. Any doubt as to 
what constitutes the "Port of Wilmington" for the purpose of making 
entry, etc., is removed by the statute, which, after defining the limits 
of the "district of Wilmington," concludes "in which Wilmington shall 
be the port of entry." 

[2] The bill of lading states that the "steamship Manchester Miller 
is bound to Wilmington, North Carolina," and contains the words, in 
writing, after dtescribing the cargo, "Each lot to be delivered separate- 
ly by.itself. Discharge of ail other conditions as per charter party, 
dated "Hamburg, 27 May, 1908 ;" and printed, "to be delivered * * * 
within the jurisdiction of the customhouse of the aforesaid port of 
Wilmington, North Carolina." The charter party contains the words; 
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"Captain to sign bills of lading as présentée! to him without préjudice 
to this charter party." Thèse words cannot control the language of 
the charter party. 

[3] In Sailing Ship Garston v. Hickie (1885) 15 Q. B. D. 580, it is 
held that the term "port" is to be taken in its business, popular, or com- 
mercial sensé, and not in its légal définition for revenue or pilotage 
purposes. Willes, J., says: 

"When there is a légal port, what is meant by the use of the expression 
•popular sensé' or 'commercial sensé' of the word 'port'î One can well un- 
derstand that the revenue port is not the thing to be looked at, beeause the 
boundaries of a revenue port hâve been established merely for the sake of 
the convenient collection of customs, and hâve nothing to do with the mer- 
cantile or nautical meaning of the word 'port,' as applied to a partieular 
place. « • * I think that, when a port exists in the true acceptation of 
the term, the popular or commercial sensé is identical wlth the légal sensé." 

Brett, J., on appeal, says: 

"It is not to be the fiscal port ; the parties are not contraeting with regard 
to that. The fiscal port, the limits of which are always fixed by the act of 
Parliament, is never in fact taken into considération by shippers or 'mer- 
chants employùig ships. We ail know that. We know also as a fact that 
the limits of many pilotage authoritles extend far beyond anything which 
would be called in the ordinary sensé 'the port' of a partieular place. There- 
fore, the word 'port' in a charter party does not necessarily mean an act of 
Parliament 'pilotage port,' or, which is a better word, 'pilotage district.' 
* » » What do they intend? They intend the port as commonly under- 
stood by ail persons who are using it as a port ; that is, for sailing to or f rom 
it with goods and merchandise." 

Bowen, L. J., says that it is a question of fact "what the word 'port' 
means in a charter party. The destination of the ship, with her cargo, 
is fixed by the charter party as 'Wilmington, North Carolina.' " The 
références in the printed part of the charter party to "port of dis- 
charge," "port of destination," etc., may easily be reconciled with the 
word "Wilmington, N. C," fixing the place to which she is to come. 
Any apparent conflict disappears when it is noted that Wilmington is 
made by the statute the "port of entry" of the Fourth district. 

[4] The conclusion from any port of view is irrésistible that the 
steamship Manchester Miller had not completed her voyage when she 
anchored in the mouth of the river o£f Southport — that the charter 
party obliged her to proceed "to Wilmington, North Carolina." The 
act of the captain in entering her in the customhouse in Wilmington, 
while she was anchored 30 miles below the city, could not change, or in 
any manner afifect, the terms of the contract; nor could the act of 
the agent of the consignées do so. This conclusion disposes of the ex- 
ception to so much of the report as pertains to this phase of the con- 
troversy. 

[5] Conceding that the ship was under obligation to proceed tô 
Wilmington, N. C, claimant is confronted with a limitation expressed 
in the contract, upon this obligation by the clause "or as near there- 
unto as she can safely get." This clause is usually found in charter 
parties. Its construction has been the subject of much discussion, it 
seems, with differing conclusions in the admiralty courts of différent 
countries. This charter party is made at Hamburg, Germany. The 
charterer is a German company. The owner is a British corporation. 
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The Manchester Miller is a British ship. The charter party is in the 
English language. The ship takes on her cargo in a German port to be 
delivered in an American port. It is conceded that, to ascertain what 
effect thfe limiting clause has upon the rights and liability of the parties 
for the expénse incurred in lightening the ship to enable her to com- 
plète the voyage, we must ascertain to what country we shall go for a 
construction of the clause. It is conceded that, by reasôn of the depth 
of the water in the Cape Fear river and the draft of the Manchester 
Miller, shë could not, with her cargo, "safely get" beyond the point at 
which she ançhored and at which she was lightened of a part of her 
cargo. Libelant insists that, while by the gênerai rule the law of the 
place where the contract is made controls, the facts in the record 
bring the case within the exception recognized by the courts ; that the 
clause limiting the obligation of the ship to proceed to Wilmington, 
N. C, must be construed by the law of England, as found in the dé- 
cisions of the courts of that country. There is no évidence or finding 
by the commissioner as to the law of England applicable to the facts 
in this case. Décisions of EngHsh courts are cited in the brief of libel- 
ânts' counsel. Clainiant insists that the clause in controversy must 
be construed in the light of the law of the German Empire as decided 
by the courts of that country. Evidence is introduced, and the com- 
missioner finds as a fact; what the law of the German Empire is. It 
is wèll sëttled that, wheÏÏ a contract is made in one country and its 
enforcement sought in the courts of ànother country, the law of the 
loci contractus must be shown by. compétent évidence and found by the 
court as a îàct. In the absence of such évidence, the court will apply 
the law of thé forum. Livérpool Steam Co. v. Phœnix Insurance Co., 
129 U. S. 397, 446, 9 Stip. Gt. 469, 32 L. Ed. 788. The exception noted 
in The New York, 175 U. S. 187, 20 Sup. Ct. 67, 44 L. Ed. 126, does 
not affect the question presented hère. Unless, therefore, the claim- 
ant has sustained its contention that the law of Germany controls the 
construction ôf the clause, resort must be had to the law of this country. 
The Suprême Court in Livérpool Steam Company v. Phœnix In- 
surance Cônipany, supra, quotes with approval the foïlowing: 

"The gênerai ru,le Is that the law of the country where a contract Is made 
governs as to the nature, the obligation, and the interprétation of it. The 
parties to a contract are elther the subject of the power then ruling or, as 
temporary résidents, owe It a temporary allegiance; In either case equally 
they must be understood to submlt to the law then prevailing and to agrée 
to its action upbn their contract. It is, of course, Immaterial that such 
agreement Is not expressed in terms. It Is equally an agreement In fact 
presumed de Jure, and a foreign court Interpreting and enforeing it on any 
contrary rule defeats the intention of the parties, as well as neglects to 
observe the recognized comity of nations." Ix)rd Justice Turner in Penlnsular 
& Oriental Company v. Shand, 3 Moore, P. C. (N. S.) 272, 290. 

"The presuiïiptlon Is in favor of the place of the contract. He who asserts 
the contrary has the burden of proof." Mutual I^Ife Insurance Co. v. Cohen, 
179 U. S. 262, 21 Sup. Ct. 106, 45 L. Ed. 181. 

The learned counsel for libelant contends that it is an English con- 
tract, atid to be interpreted by English law. For this purpose he re- 
lies upon the fact that the owner of the ship — The Manchester Liners, 
Limited — is an English company, that the Manchester Miller is an 
English ship, and that the charter party is printed and written in the 
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English language. It must be conceded that thèse facts are pertinent 
and proper to be considered in arriving at the intention of the parties 
in respect to the law by which their coritract is to be governed. On 
the contrary, it appears that the charterer, the Hamburg American 
Liner, is a Hamburg company; the charter party is signed, for the 
owner,'by R. M. Sloman, Jr., of Hamburg; the cargo is to be taken 
on at Hamburg. The bill of lading is signed for the captain by R. 
M. Sloman, Jr., and contains the following clause: 

"AU questions arising under this Bill of Lading are to be governed and 
deelded by tbe law of the empire of Germany as adminlstered in Germany." 

It is conceded that this clause applies only to the bill of lading, and 
cannot be invoked to the préjudice of the parties under the charter 
party, but it is executed pursuant to the terms of the charter party, 
and is relevant upon the inquiry as to the law of the country which 
the parties had in view, and in respect to which they were contracting. 
The libelant stresses the case of Lloyd v. Guibert, 6 B. & S. 100; s. c, 
L. R. 1 Q. B. 515. There a French ship owned by a Frenchman was 
chartered by the master, in pursuance of his gênerai authority as such, 
in a Danish West India island to a British subject, who knew her to 
be French, for a voyage f rom St. Marc in Hayti to Havre, London, or 
Liverpool, at the charterer's option, and he shipped a cargo from St. 
Marc to Liverpool. On the voyage the ship sustained damage from 
a storm which compelled him to put into a Portuguese port. There 
the master lawfuUy borrowed money on bottomry and repaired the 
ship, and she carried her cargo safe to Liverpool. The bondholder 
proceeded, in an English Court of Admiralty, against the ship, freight, 
and cargo, which being insufficient to satisfy the bond, he brought an 
action at law to recover the deficiency against the owners of the ship. 
They abandoned the ship in such a manner as, by the French law, ab- 
solved them from liability. It was held that the French law governed 
the case. After making the foregoing statement, Mr. Justice Gray, 
in Liverpool Steam Co. v. Phœnix Insurance Co., supra, says: 

"The décision was, in substance, that the presumption that the contract 
should be governed by the law of Denmark in force when it was made was 
not overcome in favor of the law of England by the fact that the voyage was' 
to an English port and the charterer an Englishman, nor in favor of the law 
of Portugal, by the fact that the bottomry bond was given in a Portuguese 
port; but that the ordinary presumption was overcome by the considération 
that French owners and an English charterer making a charter party in the 
French language of a French ship in a port where both were foreigners," etc. 

The distinguishing feature between that case and this is in the fact 
that hère the charterer was a German company and the agent exe- 
cuting the charter party was a résident of Hamburg, Germany. The 
gênerai rule is stated by Mr. Justice Willes : 

"It is generally agreed that the place where the contract is made is prima 
f acie that vphich the parties intended or ought to be presumed to hâve adopted 
as the footing upon which they dealt, and that such law ought, therefore, to 
prevail in the absence of clrcumstances indicating a différent intention." 

Lord Justice Lindsey says: 

"The intention of the parties is the crucial test" 
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Mr. Justice Gxay in the Phœnix Insurance Company Case, supra, 
after an exhaustive review of the authorities, says : 

"The review of the principal cases demonstrates that according to the great 
prépondérance, if not the uniform concurrence of authority, the gênerai rule 
that the nature, the obligation, and the interprétation of a contract are to be 
governed by the law of the place where it is made, unless the parties, at the 
time of making it, hâve some other law in view, requlres a contract of af- 
freightment, made In one country between citizens or résidents thereof and 
the performance of which begins there to be governed by the law of that 
country, unless the parties, when entering into the contract, clearly manifest 
a mutual intention that it shall be governed by the law of some othen 
country." 

After giving due considération to the status of the parties to this 
contract, the place at which it was executed, and ail other relevant 
facts, it does not sufficiently appear that either the English or Amer- 
ican law was in the contemplation of the parties to rebut the presump- 
tion that they were contracting with référence to the German law as 
the rule for its interprétation. While not controlling, it is persuasive, 
that such was their intention when they expressly so provide in the 
bill of lading which should be construed with the charter party. It 
would be a strained conclusion to hold that they intended that the 
English law should control in respect to the terms of the charter party 
and the German law as to the bill of lading. 

[6] This conclusion brings us to the inquiry, What is the German 
law in regard to the clause in controversy, or what interprétation does 
the German law give to the words, "Or as near thereunto as she can 
safely get" ? The answer to this question involves the inquiry wheth- 
er there is any compétent évidence in that regard, and, if so, what 
does it show? Claimant recognizing that it was incumbent upon it 
to show, as a fact, the German law, introduced Paul C. Schnitzler, 
of whom the commissioner finds that : 

"He was an attorney and counselor at law practicing in New York City, 
and had practlced there for 15 years ; that he was familiar with the laws of 
Germany, had studied law at the universities at Heidelberg and Lelpsic for 
3^ years, had obtained the degree of doctor of laws from the University of 
Leipsic, practiced law in Germany for flve years, had held varlous positions, 
among others clerk of the Appellate Division of the Suprême Court of Karls- 
ruhe, was actlng district attorney at Heidelberg and acting judge of the Dis- 
trict Court at Dahn, Baden, and since coming to this country had made a 
specialty of advislng in matters involving German law ; that he had also stud- 
ied the maritime law of Germany and the décisions of German courts in con- 
nection therewith, and during hls practice as lawyer and Judge in Germany 
had on varions occasions to décide and take up matters Involving the admi- 
ralty law; that he is also familiar with the judicial construction ofthe clause, 
'As near thereunto as she may get' in bills of lading, etc., and made a spécial 
study of the construction glven the clause by the courts of Germany In con- 
nection with this case and had examined a number of German books treat- 
ing of the German law of admiralty and a number of décisions treating of 
said clause. I find the said Paul C. Schnitzler to be an expert." 

To this finding libelant especially excepts. Tested by any of the 
standards prescribed for the qualification of a witness in such cases, 
there can be no doubt that the conclusion of the commissioner is cor- 
rect. Wigmore, Ev. §§ 564-690. There was. no contradictory évi- 
dence. 
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[7] The commissioner found, from the uncontradicted évidence, as 
a f act, that : 

"According to the maritime and admlralty law of Germany, and the con- 
struction of the clause 'as near therennto as she may safely get,' by the courts 
of Germany, the master Is only relieved from proceeding with his ship and 
cargo to the port, but not from his obligation to deliver the cargo at his ex- 
pense in the port of destination, unless a contrary intention appears in the 
agreement between the master and consignée; for instance, 'Lighterage, if 
any, to be at the expense of the receiver.' " 

This finding is based upon and sustained by the évidence of Mr. 
Schnitzler. He says that the construction of this clause by the Ger- 
man court is at variance with the English jurisprudence, and the 
German court in various décisions does so expressly state; that he 
bas examined a number of German books treating of the Law of Ad- 
miralty and a number of décisions treating on this clause, some of 
which he has before him. The witness read from the décision of the 
Appellate Division of the Suprême Court of Hamburg as to the mas- 
ter of the ship in the case of Glenfarg v. Siemers & Co., reported in 
the Hanseatic Law Gazette, No. H, March 30, 1892, in which it is 
said, that "the German practice is at variance with the English rule," 
and it cites a number of décisions under which the cost of lighterage 
was imposed on the master. The décision, following a décision of 
the German Impérial Court of Appeals, reported in volume 14, page 
116, of the published décisions of the said German Impérial Court, 
holds that in case the port of destination is agreed upon — that is to 
say, named in the papers — the clause "so near thereunto," etc., makes 
it obligatory for the master to go as near the port of destination as 
possible, but confers upon the master the right to forward to the 
place of discharge of the cargo or part thereof in lighters, instead of 
in the ship, but, in such event, the court holds that the right of the 
master to be reimbursed for the cost of such lighterage cannot be 
presumed. Such right to be reimbursed must be especially agreed 
upon ; as for instance, by the clause, "Lighterage, if any, for risk and 
expense of the receiver of the cargo." The witness cited the case of 
Dansfuss & Co. v. S. G. Olsen, Master of the ship Elplingstone, re- 
ported in the Hanseatic Law Gazette, No. 50, dated December 10, 
1894, in which language of the charter party was : "Proceed to Cux- 
haven, or so near thereunto as she may get, always afloat." The court 
said: 

"This clause did not bind the plaintiffl to receive the cargo on the river in- 
stead of in the port, or to pay the expense of lighterage, but it only entitled 
the master to décline, in this case, to proceed to the port with the ship, with- 
out affecting thereby his obligation to deliver the goods at his expense at the 
port of destination." 

The witness produces and attaches to his déposition two copies of 
the Hanseatic Law Gazette, a publication issued for the purpose of 
publishing décisions of the German Hanseatic cities, containing the 
décisions referred to in his testimony. This being the only évidence 
before the commissioner in regard to the décisions of the German 
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court, constrùing and applying the clause in the charter party, he 
could not hâve reached any other conclusion than — 

"that under t\ie faets of the case and thelaw governlng tlie charter party it 
■ was the duty of the master of the steamer Manchester Miller to proceed to 
and deliver hls cargo at the clty of Wllmlngton, N. C, to the consignée thereof, 
and that, when he found upon hls arrivai in the Cape Fear river that the 
depth of the water In the river between Southport (ofC which place he anchor- 
ed) and Wllmlngton was Insufflclent to permit his taklng the ship as loaded 
and cargo to Wllmlngton, It was his further duty to hâve lightened his ship 
by dlscharglng so much of the cargo Into lighters as was necessary to reduce 
the draft of hls ship sufladently to enable him to proceed up the river to' 
Wllmlngton, sending a part of the cargo in lighters and taking the balance in 
the steamer, and deliver the whole cargo to the consignées at Wllmlngton, and 
that the expense incurred In lightening the steamer and taklng her to Wll- 
mlngton In order to complète the voyage and dellvery should be borne by the 
steamer or her owners." 

Whatsoever opinion may be entertained in respect to the reason- 
ableness of the differing constructions to the clause by the English and 
German courts, the façt that, as found by the commissioner, in ac- 
cordance with the gênerai rule and the uncontradicted testimony, that 
the parties intended to contract in view of the German law, is con- 
clusive upon this court. It will be observed that, as shown by the 
notes in Scrutton on Charter Parties (page 82), the English authorities 
are not altogether uniform. The fact that the captain of the Man- 
chester Miller had the chart of the Cape Fear river showing depth, 
etc., before sailing, is persuasive as showing that he signed the bill of 
lading with référence to the condition which he must hâve known he 
would encounter upon crossing the bar at the mouth of the Cape Fear 
river. Whether the charterer had any such knowledge does not appear. 
While the cross-examination of Mr. Schnitzler weakened somewhat 
the extent and thoroughness of his knowledge of the German law, it 
failed to discrédit him in respect to the décisions cited by him. How 
far both English and German décisions are affected by local customs 
and conditions does not appear. That there is a marked variance be- 
tween them is manifest. The conclusion reached by the commissioner, 
in which I concur, excludes the claim made by libelant for expense of 
lightening and towing from Southport to Wîlmington. There is no 
évidence tending to show that, after reaching Wilmington, the depth 
of water was insufficient to enable the ship to reachSmallbone's wharf. 
It would seem that her movement from Southport to the wharf was 
continuous. Ordinarily, she would, upon reaching' some convenient 
point in the river at Wilmington, hâve anchored and notified the con- 
signée awaiting their destination of the wharf to which she should 
go to discharge her cargo. In the peculiar condition brought about by 
the course pursued by the captain upon the assumption that she had 
completed her voyage when at Southport, this ordinary and usual 
course was not pursued. There is no évidence as to the depth of the 
water at Wilmington, nor at the Smallbone's wharf. There is no évi- 
dence that, ei-ther by custom or law, any harbor limits hâve been fixed 
within which a ship may claim to hâve reached the end of a voyage 
to Wilmington and at which she is entitled to anchor, and demand 
that a wharf be designated by the consignée to which she shall go for 
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the purpose of discharging her cargo. The only finding by the com- 
missioner is that it was necessary that she should hâve the assistance 
of the tug to bring her up the river from Southport to Wilmington. 
For that service the claimant is not liable. There is évidence, by 
claimant's own witness, that it was necessary that she should hâve such 
assistance to proceed from Wilmington — that is, the city limits — to 
Almont and Navassa. Edgar Williams, a witness for claimant, speak- 
ing of large ships, as the Manchester Miller, says : 

"They can't get along withont one. The river Is so narrow that It Is nec- 
essary to hâve a tug boat to pull them around the bend and enter them in 
the drawbridge." 

Capt. Robertson says that, after "lightening sufficiently to go that 
draft" (20 feet, 6 inches), she went to the Navassa wharf. It was very 
awkward to get to." This is the only évidence bearing upon the con- 
ditions between the Smallbone's and the Navassa wharf. The guaranty 
by the consignée was that the water should be "of sufficient depth" at 
the wharves. There does not appear to be any évidence tending to 
show that the depth of the water was insufficient, but that the bend in 
the river, etc., created the necessity for the assistance of the tug to 
enable her to go to the Navassa wharf. 

Upon a careful considération of the entire record, with the aid of 
the well-considered report of the commissioner, I am of the opinion 
that the exceptions should be overruled and the report confirmed. A 
decree may be drawn accordingly. 



UNITED STATES v. DOWDEN et al. 

(Circuit Court, E. D. Oklahoma. September 25, 1911.) 

No. 1,450. 

1. Indians (§ 15*) — Lands — Restrictions on Power of Aliénation. 

The provision of the original treaty by which the tribal lands were 
vested in the Choetaw and Chickasaw Nations, making such lands in- 
aliénable without the consent of the United States, did not follow them 
after their allotment in severalty under the agreement approved July 
1, 1902 (Act July 1, 1902, c. 1362, 32 Stat. 641), but whatever restrictions 
exist upon the power of the allottees to alienate must be found in such 
agreement or in subséquent législation. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 17, 29, 37-^4; 
Dec. Dig. § 15.*] 

2. Indians (§ 15*) — Lands — Resteictions on Aliénation — Allotments to 

Deceased Membeb of Tkibe. 

The restrictions imposed on the aliénation of lands by Choctaw and 
Chickasaw allottees by the agreement of July 1, 1902 (Act July 1, 1902, 
e. 1362, 32 Stat. 642) §§ 15 and 16, which restrict the right to incumber, 
and provide that lands allotted to members of the tribes, other than 
homesteads, shall be aliénable after Issuance of patent one-fourth in acre- 
age in one year, one-fourth in three years and the remainder in flve years, 
apply to lands allotted in the name of a deceased member under section 
22, tltle to which vests In bis heirs, and an attempted conveyance by such 
heirs before the expiration of the time so fixed is void. 

[Ed. Xote.-^For other cases, see Indians, Cent. Dig. §§ 17, 29, 37-44; 
Dec. Dig. 1 15.*] 

•For other cases see same topic & § nhmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. iNDiANs (§ 15*) — Lands — Restrictions on Aliénation bt Allottees. 

A citizen of the Choctaw or Chlckasaw Nation by intermarriage, not an 
Indlan, who was entltled to an allotment of land and received a eertlficate 
of allotment f rom the commission In due form, whlch under section 23 
of the supplemental agreement ratlfled July 1, 1902 (Act July 1, 1902, e. 
1362, 32 Stat. 644), Is made concluslve évidence of the rlght to such al- 
lotment, took an équitable estate whlch was aliénable at once and en- 
tltled the grantee to the issuance of a patent ; ail restrictions upon aliéna- 
tion by such class of allottees having been removed by Act Aprll 21, 1904, 
C. 1402, 38 Stat. 189. 

[Ed. Note.— For other cases, see Indlans, Cent Dlg. §| 17, 29, 37-44; 
Dec. Dlg. § 15.*] 

4. Indians (§ 13*) — Lands — SuEEENnEE OF Allotment, 

An Indlan allottee, who has received a eertlficate of allotment and has 
made no valid conveyance of the land, may, before Issuance of patent, by 
agreement wlth the oflacers of the Interior Department, surrender such 
eertlficate and receive a new allotment, and on cancellation of the eertlfi- 
cate the lands covered agaln become unallotted lands of the trlbe. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. § 80; Dec. Dlg. 
§ 13.*] 

6. Indians (§ 27*) — Lands — Suit bt TInited States to Canoel Convetances. 

Where the Interior Department under the provisions of law has made 
a réservation of tribal Indlan lands for a town site, and there are out- 
standing invalid conveyances whlch cloud the tltle of purchasers of lots, 
the United States may malntaln a suit m equlty for the cancellation of 
such Instruments. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. §§ 19, 20; Dec. Dlg. 
i 27.*] 

6. Courts (§ 508*) — Lands — Suit et United States to Cancbl Conveyances 
— Injunction. 

A fédéral court Jield to bave authorlty, In a suit by the United States 
to cancel conveyances of Indlan lands, to grant a temporary Injunction 
restralning défendants, during the pendency of the suit, from sulng out 
or enforcing any exécution or process based npon judgments rendered by 
other courts establishlng the validity of such conveyances, to whlch judg- 
ments the United States was not a party. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1418-1430; Dec. 
Dlg. § 508.*] 

In Equity. Suit by the United States against E. Dowden and oth- 
ers. On demurrer to bill and motion for temporary injunction. Dé- 
marrer overruled, and motion for injunction sustained in part. 

William J. Gregg, U. S. Atty. 
Bond & Melton, for défendants. 

CAMPBELL,, District Judge. The présent considération of this 
case is on demurrer to the bill and application for temporary injunc- 
tion. The défendants having in the meantime filed their demurrer to 
the bill, the demurrer and application for temporary injunction were 
by agreement, of counsel heard together. 

It appears from the bill that the land in controversy in this case 
was originally a part of the lands of the Choctaw and Chickasaw 
Tribes of Indians, located in what was formerly the Chickasaw Na 
tion, Ind. T., now Grady county, Okl. On July 22, 1903, a certilr- 
cate of allotment, covering a portion of this land, was issued by the 
Commission to the Five Civilized Tribes, in the name of Aaron Col- 

•For other cases see same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indfts» 
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bert, then deceased, who prior to his death was a duly enrolled citi- 
zen o£ the Chickasaw Nation, of three-quarter Indian blood. This 
allotment was selected by his administrator. On January 3, 1905, a 
certificate of allotment to the remainder of the land in controversy 
was issued by the Commission to the Five Civilized Tribes to Carrie 
ly. McClure, an intermarried Choctaw citizen, duly enrolled. It fur- 
ther appears that on or about May 27, 1905, the Secretary of the 
Interior, acting through the Commission to the Five Civilized Tribes, 
reserved the lands in controversy for town-site purposes, as the town 
of Tuttle, in the Chickasaw Nation, Ind. T., now Grady county, 
0kl., and directed that the allotment certificates theretofore issued 
covering this land, as above referred to, be returned to the Commis- 
sioner for cancellation, and upon order of the Commission to the 
heirs of the said Aaron Colbert and to the said Carrie h. McClure, 
the respective certificates of allotment were returned to the Commis- 
sion and stamped canceled, and said allottees selected and were al- 
lotted other lands in lieu thereof. The return of thèse certificates 
of allotment was subséquent to May 27, 1905, the date when the order 
reserving the land for town-site purposes was issued. Thereafter 
the land in controversy was surveyed and platted and the lots sched- 
uled and sold to various purchasers, pursuant to the town-site pro- 
visions of the various acts of Congress relating to the Choctaw and 
Chickasaw Nations. It appears from the bill that a portion of the 
purchasers of said lots hâve paid the government in fuU therefor, 
and hâve received patents for the same, and that others hâve made 
ail but the final payments upon said lots, and are ready to make said 
final payment but for the claims and allégations in regard to said 
land urged and instituted by the défendant Dowden. 

It appears from the bill that subséquent to the issuance of the allot- 
ment certificate in the name of the said Aaron Colbert, deceased, and 
on the llth day of September, 1903, Alexander Colbert and Martha 
Colbert, the father and mother of Aaron Colbert, deceased, executed 
to the défendant Dowden, in considération of the sum of $1,500, a 
warranty deed purporting to convey to the said Dowden the lands 
theretofore allotted in the name of the said Aaron Colbert. On Jan- 
uary 9, 1904, one Billy Colbert, purporting to be the paternal grand- 
father of the said Aaron Colbert, deceased, for a considération of 
$1 and "the further considération of the love and affection which I 
hâve for my son Alexander Colbert," executed what purported to 
be a gênerai warranty deed to the défendant Dowden, covering said 

Aaron Colbert allotment. On the day of January, 1904, Ellis 

Colbert, Washington Colbert, and John Colbert, in considération of 
the sum of $1, executed what purports to be a quitclaim deed to the 
défendant Dowden, purporting to. convey to him their interest in the 
Aaron Colbert allotment. On January 3, 1905, the same date upon 
which she received her certificate of allotment, Carrie L. McClure 
executed to the défendant Dowden and one E. H. Perry a warranty 
deed purporting to convey to them the lands comprising her allot- 
ment, as set forth in said allotment certificate. Under the foregoing 
deeds, the défendant Dowden claims title to the lands in controversy. 

The bill charges that heretofore on a date not specifically given 
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tHé" défendant Dowden filed in the Suprême Court of the District of 
Col'umbia a'procèeding or pétition for a writ of mandamus against 
the Sécretary of the Interior to compel him to issue and deliver to 
the said Aaron Colbert and Carrie L. McClure patent deeds of con- 
veyance to ail of the land embraced in the town site of Tuttle and 
covered by the allotment certificates above referred to, which suit the 
complainant allèges is still pending undetermined in said court. 

It is further charged that on the 7th day of June, 1907, the de- 
fendant Dowden instituted a suit in the United States Court for the 
Southern District of the Indian Territory, at Chickasha against each 
of the several persons who hâve purchased lots from the complainant 
through the Chickasaw Town-Site Commission in the town of Tuttle, 
about 125 persons in number, which cause before trial, and owing to 
the intervention of statehood, was passed to the district court of the 
Fifteenth judicial district of the state of Oklahoma, sitting in Grady 
county, and that upon the 8th day of April, 1908, a judgment was 
entered in said cause against each of the défendants therein named, 
who were and are purchasers of lots in the town site of Tuttle, in 
which judgment the défendant Dowden was decreed to be the owner 
in fee of the lands in controversy; that the schedule, appraisement, 
and sale of lots by the town-site commissioners and appraisers to the 
défendants was without authority ; that such schedules, appraisements, 
and sales, so far as the same involved the lands belonging to the 
défendant Dowden, were without authority of law and void; and 
that the patents executed and delivered tô the défendants in that suit, 
purporting to convey certain lots in the town of Tuttle, were issued 
without authority of law, and were void, and cast a cloud upon plain- 
tiff's title and were therefore by the court canceled, set aside, and 
held for naught, and removed as a cloud upon the title of the said 
Dowden in and to said land. 

It is further charged in the bill that on the 19th day of July, 1910, 
the défendant Dowden filed in the district court of Grady county, 
Okl., his pétition against a large number of the purchasers of lots 
from the complainant through the Chickasaw Town-Site Commission, 
in the said town of Tuttle, seeking an adjudication of the title to 
said lots to be in the défendant Dowden, and for possession of the 
same, which action is now pending undetermined in said court. 

It is further charged that the défendant Dowden has caused to be 
placed of record the deeds above referred to. It is charged in the 
complaint that the said deeds were executed at a time when the 
parties grantor therein had no right, title, estate, or interest in the 
land sought to be conveyed, and are each illégal, and should be 
adjudicated by the court to be wholly void, inoperative, and of no 
force and efïect as instruments of conveyance against the Choctaw 
and Chickasaw Nations and the complainant. And it is further 
charged that each of said dleeds was executed at a time when, under 
the law then in force governing the aliénation and transfer of title 
to lands in the Choctaw and Chickasaw Nations, the grantors in said 
deeds could not hâve legally made such conveyances. It is further 
charged that in none of the proceedings heretofore instituted and 
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prosecuted by the défendant Dowden, in any of the courts above 
mentioned, bas the complainant, the United States, or the Choctaw 
and Chickasaw Nations, been made a party to such proceedings, nor 
bas any judgment or decree been entered against eitber of them in 
said proceedings; and tbat the judgment and proceedings had in the 
State courts were and are illégal, and should be adjudicated by the 
court to be wholly void as against the complainant and the Choctaw 
and Chickasaw Nations, for the reason that said courts had no juris- 
diction over complainant or the Choctaw or Chickasaw Nations, and 
over the subject-matter of said suits, neither the complainant nor the 
Choctaw or Chickasaw Nations having consented to be sued in any 
of said courts; and that said judgments and decrees of said courts 
are and should be adjudged and decreed by the court to be void and 
of no effect as against the several défendants therein named, for the 
reason that said défendants cannot défend against said action, they 
having no title to the lands therein described which could be set up 
or interposed as a défense in said suits. 

It is further charged that the purported deeds to the said Dowden 
above referred to and the several judgments obtained by him in the 
Oklahoma state courts and the proceedings instituted and now main- 
tained by him in the Oklahoma state courts and the District of Col- 
umbia, each and ail cast clouds upon the title to the land contained 
within the town site of Tuttle, and greatly hinder, delay, embarrass, 
and prevent the complainant from proceeding to collect from the 
parties to whom said lands were scheduled and sold the remaining 
unpaid balance of the purchase price of said lands, and hinder, delay, 
and prevent the complainant from executing and delivering to the 
purchasers deeds of conveyance of the title of said lots, and the 
placing of such purchase,rs in unrestricted peaceful and quiet posses- 
sion of the same, and that the conduct and action of the said défend- 
ants in taking the deeds heretofore mentioned and recording the 
same, and in instituting, prosecuting, and maintaining the several suits 
above referred to, is ail for the purpose of hindering, delaying, inter- 
fering with, and defeating the complainant in the discharge of its 
duty toward the Choctaw and Chickasaw Nations or Tribes of Ind- 
ians, as required by law, and does hinder, delay, and prevent the 
complainant from the due exécution, fulfillment, carrying out, and 
completion of the policy of the United States as declared by its acts 
of Congress and the final disposition, sale, and disposai of town lots 
in the Choctaw and Chickasaw Nations; and that said acts of the 
défendants hinder and delay and prevent the complainant frora col- 
lecting the final payments due it from the purchasers of said town 
lots and from finally executing and delivering, to the persons lawfully 
entitled thereto, deeds conveying perfect title to the said lots, ail to 
the great and irréparable injury and damage of the complainant, and 
in violation of its rights to so exécute and carry into efïect the laws 
of the United States, in accordance with their true meaning, and to 
their fuU efïect, and finally to close up the town-site business in the 
Choctaw and Chickasaw Nations. 

Pending this suit the complainant prays a temporary injunction 
against the défendants, restraining them from further proceeding to 
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prosecute the several actions above ref erred to, pending în the several 
courts of the state of Oklahoma and the district of Columbia, and 
enjoining them from taking any further steps or doing any further 
thing iii connection with the prosecution of any of said proceedings 
in any of said courts, or procuring the issuance of any exécution or 
process from said courts upon any judgments rendered in said causes; 
that upon final decree, the title to the land in controversy, except 
such as is already covered by patent to lot purchasers, be decreed to 
be. in the Choctaw and Chickasaw Nations and the complainant, to 
be dealt with and disposed of in the manner provided by law for 
the sale and disposition of town sites in said nations ; that the several 
deeds and instruments of conveyance to the défendant Dowden, above 
referred to, be decreed to be void and of no force and effect, and 
be canceled; that ail judgments and decrees by any of the courts 
above referred to, so far as they attempt to vest, deliver, or decree 
any right, title, or interest in any of the lands in controversy in the 
défendant Dowden, be decreed void and canceled and annuUed ; and 
that upon final hearing the défendants be perpetually enjoined from 
setting up or asserting any right, title, or interest to the land in 
controversy as against the complainant herein, or the Choctaw or 
Chickasaw Nations, or any purchasers of said lots, and from taking 
any steps or doing any acts or performing anything looking toward 
the assertion or establishment of any right, title, estate, or interest 
in any of said land in and by virtue of any of the deeds, judgments, 
or decrees above referred to or that may be the resuit of actions now 
pending undetermined. 

By their demurrer the défendants urged that it appears from the 
bill that the complainant is not entitled to the relief prayed; that 
this court has no jurisdiction to enjoin the, prosecution of a suit in 
a State court of which the state court has acquired prior jurisdiction 
and where the state court has already rendered a decree therein ; that 
the plaintifï is without capacity to maintain the action. 

It appears from the bill that the respective allotments involved had 
been selected and certificates of allotment issued to the allotees prior 
to the exécution of the purported conveyances on the part of the 
heirs in the case of the Colbert allotment and by Carrie L. McClure, 
the allottee, as to her allotment. Had thèse heirs and Carrie L. 
McClure an aliénable interest in thèse lands at the time thèse deeds 
were executed, and, if so, did that interest pass to the défendant 
Dowden by the deeds relied upon? The provisions under which the 
lands in controversy were allotted are contained in the Choctaw and 
Chickasaw agreement approved July 1, 1902 (Act July 1, 1902, c. 
1362, 32 Stat. 641); the principal sections relating thereto being as 
f ollows : 

"Sec. 11. Tliere shall be allotted to each member of the Choctaw and Chick- 
asaw Tribes as soon as practicable after the approval by the Secretary of 
the Interlor of hls enroUment as herein provided, land equal in value to 
three hundred and twenty acres of the average allotable land of the Choctaw 
and Chickasaw Nations, and to each Choctaw and Chickasaw freedman, as 
soon as practicable after the approval by the Secretary of the Interior of his 
enrollment, land equal in value to forty acres of the average allotable land 
of the Choctaw and Chickasaw Nations. ♦ * * 
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"Sec. 12. Eaeh member of said tribes shall, at the time of the sélection of 
his allotment, designate as a homestead out of said allotment land egual In 
value to one hundred and sixty acres of the average allottable land of the 
Choctaw and Chickasaw Nations, as nearly as may be, which shall be in- 
aliénable durlng the lifetime of the allottee, not exceeding twenty-one years 
from the diate of certiflcate of allotment, and separate certiflcate and patent 
shall issue for said homestead. 

"Sec. 13. The allotment of eaeh Choctaw and Chickasaw freedman shall be 
inaliénable durlng the lifetime of the allottee, not exceeding twenty-one years 
from the date of certiflcate of allotment. 

"SeQ. 14. When allotments as herein provided hâve been made to ail citi- 
zens and freedmen, the residue of lands not herein reserved or otherwise dis- 
posed of, If any there be, shall be sold at public auction under rules and régu- 
lations and on terms to be preseribed by' the Secretary of the Interior, and so 
mueh of the proceeds as may be neeessary for equallzing allotments shall be 
used for that purpose, and the balance shall be paid into the Treasury of 
the United States to the crédit of the Ohoctaws and Chickasaws and distri- 
buted per capita as other funds of the tribes. 

"Sec. 15. Lands allotted to members and freedmen shall not be afiCected or 
incumbered by any deed, debt, or obligation of any eharacter contracted prior 
to the time at which said lands may be alienated under this act, nor shall said 
lands be sold except as herein provided. 

"Sec. 16. Ail lands allotted to the members of said tribes, except such land 
as is set aside to eaeh for a homestead as herein provided, shall be aliénable 
after issuance of patent as foUows: One-fourth in acreage in one year, one- 
fourth in acreage in three years, and the balance in flve years ; in eaeh case 
from date of patent: Provided, that such land shall not be aliénable by the 
allottee or his helrs at any time before the expiration of the Choctaw and 
Chickasaw tribal governments for less than its appraised value." 

"Sec. 22. If any person whose name appears upon the rolls, prepared as 
herein provided, shall hâve died subséquent to the ratification of this agree- 
ment and before receiving his allotment of land, the lands to which such per- 
son would hâve been entltled if living shall be allotted in his name, and shall, 
together with his proportionate share of other tribal property, descend to his 
lieirs aceording to the laws of descent and distribution as provided In chapter 
forty-nine of Mansfield's Digest of the Statutes of Arkansas: Provided, that 
the allotment thus to be made shall be selected by a duly appointed admin- 
istrator or exécuter. If, however, such admlnistrator or exécuter be not duly 
and expedltlously appointed, or falls to aet promptly when appointed, or for 
any other cause such sélection be not so made vvithln a reasonable and prac- 
ticable time, the Commission to the Five Civilized Tribes shall designate the 
lands thus to be allotted. 

"Sec. 23. Allotment certifleates Issued by the Commission to the Five Civ- 
ilized Tribes shall be concluslve évidence of the right of any allottee to the 
tract of land descrlbed therein ; and the United States Indian agent at the 
Union Agency shall, upon the application of the allottee, place him in posses- 
sion of his allotment, and shall remove therefrom ail persons oMectionable 
to such allottee, and the acts of the Indian agent hereunder shall not be con- 
trolled by the writ or process of any court. 

"Sec. 24. Exclusive jurisdlction Is hereby conferred upon the Commission 
to the Five Civilized Tribes to détermine, under the direction of the Secretary 
of the Interior, ail matters relating to the allotment of land." 

Pursuant to the foregoing iprovisions of law, the sélection was 
made for Aaron Colbert, deceased, and certifîcate of allotment is- 
sued in his name, as provided by section 22. By section 23 this allot- 
ment certifîcate was conclusive évidence of the right of the heirs to 
the land therein described. 

[1] Of course, as to whether the interest in the land conveyed by 

the allotment certifîcate v^^as aliénable dépends upon whether thèse 

heirs as to this land came within some of the provisions of law im- 

posing restrictions upon aliénation. Under the treaty and grant by 

194 F.— 31 
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which thèse tribal lands were Originally vested in the Choctaw and 
ChiCkasâ^ Nations, the tribes coilld not alienate them without the con- 
sent of the United States, and it is contended by counsel for com- 
plainant that thèse restrictions upon aliénation followed the land into 
the hands of the individiual allôttees, and that eveh if it ddes not ap- 
pear as to any particular land that Congress in providing for the al- 
lotment to the individual members of the tribes imposed restrictions 
upon its aliénation, still it cannot be alienated hy such allottee without 
the consent of the United States, unless such right of aliénation af- 
firmatiyely appears in the acts of Congress. To this I cannot agrée. 
The Commission to the Five Civilized Tribes was created , and em- 
powered to negotiate an extinguishment of the tribal title to thèse 
lands and an allotment thereof to the members of the tribes in sever- 
alty. Wallace v. Adams, 204 U. S. 415, 27 Sup. Ct. 363, 51 L. Ed. 
547. ■ The restrictions upon the aliénation which attached to the tribal 
title must be held to hâve ceased with the extinguishment of that 
title. Doe V. Wilson, 23 How. 457, 16 L. Ed. 584. 

[2] The first act relating to the allotment of the lands of the Choc- 
taws and Chickasaws is that commonly known as the "Atoka Agree- 
ment,"_incorporated in the Act of June 28, 1898, c. 517, 30 Stat. 495. 
Thère is no provision in that agreement such as appears in the Act of 
1902, supra, providing for allotraents in the name of deceased members 
of the tribe, who, if living, would be entitled to allotments, and for the 
vesting' of such lands in the heirs. The Atoka agreement contem- 
plated only those living at the time allotment should be made. But 
when the supplemental agreement of 1902, supra, was made, it cov- 
ered not only the allotments to the living members provided for in 
sections 11 and 12, but also realizing that in the nature of things some 
of those entitled to an allotment would die before allotment could be 
made, provided by section 22 that in such case the heirs of such de- 
ceased member, according to the Arkansas law then in force in the 
Indian Territory, should take the title to such allotment as the de- 
ceased would hâve been entitled! to if living, rather than that it should 
inure to the benefit of ail the members of the tribe. By section 12 
each member is required to designate a homestead out of his allot- 
ment, equal in value to 160 acres of average allottable land, which 
shall be inaliénable during his life, not exceeding 21 years from date 
of certificate. In my opinion, this homestead provision cannot hâve 
any application to an allotment made in the name of the deceased al- 
lottee, because the language used confines it to living allottees and 
the reason for such provision can only exist in the case of a living 
allottee. By section 15, we see that lands allotted to members shall not, 
be affected or incumbered by any deed, debt, or obligation of any 
character contracted prior to the time at which said land may be 
alienated under the act. Nor shall said lands — that is, lands allotted 
to members and freedmen — be sold except as provided in the act. 
Then by section 16 it is provided that "ail lands allotted to members of 
said tribes, "except homesteads, shall be aliénable after issuance of 
patent, one-fourth in acreage in one year, one-fôurth in three years, 
and the balance in five years, in each case from date of patent, with the 
further provision that such land — that is, lands allotted to members— 
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shall not be alienated by the allottee, or his heirs, at any time before 
the expiration of the Choctaw and Chickasaw tribal government, for 
less than its appraised value. It is clear, that, had Aaron Colbert 
been living when the certificate of allotment was issued to him, thèse 
restrictions of one, three, and five years would hâve attached to his 
landl, other than the homestead, and had he died before the expiration 
of such restriction period, his heirs would hâve taken the land subject 
to such restrictions. Goodrum v. Bufïalo, 162 Fed. 817, 89 C. C. A. 
525. The act provides that, notwithstanding his death prior to sélec- 
tion of allotment, the land shall be allotted in his name and shall 
"descend" to his heirs under the Arkansas law. In Shulthis v. Mac- 
Dougal, 170 Fed. 529, 95 C. C. A. 615, the Circuit Court of Appeals, in 
construing a similar provision of the Creek lavir, say: 

"The Word 'descend' is, of course, inapplicable to the actual contingency 
provlded for by the statute, because that contingency contemplâtes the death 
of the child before he had actually become seised of any iuterest in the land. 
The Word 'descend' Is a word of art, and indicates the transference of prop- 
erty by inheritance. If any significance is to be glven to it as used in thia 
section, it must be held that the Intent of the parties to the agreement was 
that the land should pass to the sa me persons and In the same proportion 
that it would bave passed if the child had died seised of it. Any other con- 
struction simply oblitérâtes thls word, and makes the land pass to the parties 
who are heirs directly by allotment from the trlbe. The statute itself not 
only déclares that it shall descend, but also déclares that it shall be allotted 
and distributed to the heirs. It is manifest, therefore, that both Ideas were 
in the minds of the parties to the agreement. • * * It was never the in- 
tent, however, either of the trlbe or of the fédéral government, to grant, to 
parties havlng a kinsman who had died before the actual making of the allot- 
ment, additional lands as a bounty. Thèse kinsinen got ail their right to ad- 
ditional lands under or through the enrolled meniber who had died. Whether 
the ancestor was actually seised of the property or not in his lifetime was 
Immaterlal. It was the intent of the statute that the property should pass 
by the same rlght and in the same manner that it would hâve passed if the 
person enrolled had survived to recelve his allotment. The tribe was not 
bestowlng such land as a bounty, but was simply providing for the right of 
inheritance." 

Notwithstanding the death of a duly enrolled member before sélec- 
tion of his allotment, it was provided that the allotment should be 
made in his name and should "descend" to his heirs. As held in the 
Shulthis Case, supra, the scheme of the statute clearly indicates that 
the land was to be regarded the same as if it had been inherited, and 
that it should be treated the same as if Aaron Colbert had survived to 
receive his allotment. In section II, the first section of that portion 
of the act relating to allotment of lands, it is provided that there shall 
be allotted to each member of the tribes land equal in value to 320 
acres of average allottable lands, and to each freedman 40 acres. The 
term "member" is defined in section 3 of the act as a member or citi- 
zen of the tribe other than a freedman. . By section 30 of the act, it 
was provided that the mernbers or citizens to whom allotment should 
be made should be determined by the final rolls of citizenship therein 
and elsewhere provided for. That the allotment of lands to mern- 
bers provided for in section 11 contemplated allottnents to both living 
andi dead members, in fact ail mernbers appearing upon such final 
rolls, is indicated by the provision in section 22 that, in the case of de- 
ceased members, allotments shall be made in their names, notwith- 
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Standing they are dead. As said in Shulthis v. MacDougal, supra, in 
relation to similar provisions in the Creek agreement, it was not the 
intention to grant, to parties having a kinsman who had died before 
the actual making of the allotment, additional lands as a bounty. They 
got ail their right to additional land undier and through the enroUed 
member who had died. Whether the ancestor was actually seised 
of the property or not in his lifetime, it was the intent of the statute 
that the property should pass by the same right and in the same man- 
ner that it would hâve passed if the person enrolled had survived to 
receive his allotment. It was simply providing for the right of inher- 
itance, in cases where but for such provision the right would not hâve 
existed, because of the death of the ancestor in whom the right of 
allotnient existed, before the title passed to him ; the mère right to 
the allotment not being inheritable. Hayes v. Barringer, 168 Fed. 221, 
93 C. C. A. 507. Thèse allotments made in the name of dead allottees 
are therefore subject to the restriction provisions contained in sec- 
tions 15 and 16. It follows that if the restrictions attaching to allot- 
ments' made direct to living members foUow the landls into the hands 
of the heirs of such allottees in case of their death before the term of 
the restriction expires, which they undoubtedly do (Goodrum v. Buf- 
falo, supra), the same is true of lands coming to heirs by virtue of al- 
lotments made in the name of deceased allottees as provided in sec- 
tion 22. The land was subject to the one, three, and five year re- 
strictions in the hands of his heirs, at the time of their attempted con- 
veyance of the same, and such deeds are void. 

I hâve carefully read and considered the very exhaustive and learned 
opinion of the state Suprême Court in Hancock v. Mutual Trust 
Company, 24 0kl. 391, 103 Pac. 566, wherein a conclusion contrafy to 
that arrived at by me is announcedi, and I hâve not reached my con- 
clusions hère expressed without the most careful research and thought 
which I hâve been able to give the matter. But for the reasons above 
stated, and especially in view of the holding in the Shulthis Case, supra, 
I am forced to the conclusion that the restrictions provided in sections 
15 and 16 attach to lands allotted under the provisions of section 22. 

[3] Now taking the case of the Carrie L. McClure deed. It is con- 
ceded she is not of Indian blood. It is not contended that she is a 
minor. The land involved was not her homestead allotment. It is 
conceded that she was entitled to an allotment as an intermarried cit- 
izen. She had selected her allotment and received her certificate 
therefor. By the Act of April 21, 1904, c. 1402, 33 Stat. 189, ail the 
restrictions upon the aliénation of lands, other than homesteads, of 
the class of adult allottees to which she belonged, had been removed. 
If by the sélection of her allotment and the issuance of allotment cer- 
tificate therefor she acquired such title or interest in the land as might 
be subject to aliénation, then the deed which she executed to défendant 
Dowden and his cograntee was sufficient to and did convey her in- 
terest in the land to them. She had done everything required of her 
to entitle her to the patent for the land. It does not clearly appear 
whether the allotment certificate, which was dated January 3, 1905, 
was issued immediately upon her sélection of the allotment, or whether 
the nine months provided for contest had expired; but, in any event, 
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the statute makes the certificate of allotment conclusive évidence of 
the right of the allottee to the land described therein, and by it allot- 
tee is vested with the équitable title to the land. It does not appear 
from the bill that if the contest period had not expired any contest 
was ever filed, or that any reason existed why Carrie L. McClure was 
not entitled, in due time, to receive patent to her allotment. Wallace 
V. Adams, supra; BalHnger v. Frost, 216 U. S. 240, 30 Sup. Ct. 338, 
54 L. Ed. 464. Her deed to Dowden and his cograntee therefore 
conveyed to them her équitable interest in the land, and no reason ap- 
pears from the bill why they were not entitled to hâve patent issue to 
her in due time, conveying the légal title. 

[4] If the conclusion hère reached that défendant Dowden took no 
title by his deeds from the heirs of Aaron Colbert, deceased, is cor- 
rect, then he can hardly be heard to complain because, as he contends, 
after issuance of the initial allotment certificate, the Secretary was 
without authority to request the return of such certificate for cancel- 
lation, and, upon compliance therewith, direct that another and différ- 
ent allotment be made in lieu of the original. Had rights of thirdl 
parties intervened, this might not hâve been done; but where it is 
solely a matter between the allottee and the government, I am of 
opinion that, before patent issues, the allottee may by agreement with 
tiie oflBcers of the Interior Department, having in charge the matter 
of allotment, voluntarily surrender his allotment certificate already is- 
sued, and take another allotment, and that upon such exchange and 
cancellation of the former certificate the lands it covers again become 
unallotted lands of the tribe. 

[5] If this be true, then assuming the averments of the bill to be 
true, so far as the land's originally allotted to the Colbert heirs are 
concerned, the Secretary of the Interior had authority, upon the rec- 
ommendation of the Commission to the Five Civilized Tribes, to set 
aside and reserve from allotment such lands at the station of Tuttle. 
Act of May 31, 1900, c. 598, 31 Stat. 221 ; Act of July 1, 1902, c. 1362, 
32 Stat. 641. If in the exercise of that authority, outstanding invalid 
instruments relating to the lands interfère with the work of the 
government in the disposition of such town site, by clouding the title, 
the United States may maintain a suit to cancel such instruments. 
United States v. Rea-Read Mill & Elevator Co. (C. C.) 171 Fed. 501. 

For the foregoing reasons, I find that as to the lands originally al- 
lotted in the hame of Aaron Colbert, deceased, the demurrer is not 
well taken, and, as it is gênerai in its nature, it should therefore be 
overruled. 

[6] As to the prayer for temporary injunction restraining the de- 
fendants from further proceeding in the state and other courts, and 
from suing out or procuring the issuance of exécutions or process from 
such courts upon judgments rendered or to be rendered, without re- 
viewing hère the many authorities cited by counsel on both sides, I 
am of opinion that this court may properly enjoin the défendants dur- 
ing the pendency of this action from suing out or enforcing any exé- 
cution or other ^process based upon judgments rendered or to be ren- 
dered in such other courts, which if enforced would dispossess persons 
now in possession of any town lots in said town of Tuttle, origi- 
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nally a part of the land initiaUy allotted to Aaron Colbert, deceased, 
and ior which. lots the final patents hâve not yet been issued as pro- 
vided by law; and to this extent such temporary injunction may issue, 
but is denied in ail other respects. 



LANGDON V, PENNSYLVANIA R. CO. 

(District Court, B. D. Pennsylvanla. January 3, 1912.) 

Nos. 280, 282, 450, 510, 514, 518, 526. 

1. CouBTB (§ 289*) — Actions by Shipper— Jubisdiotion or Court— Intkb- 

STATB Commerce Act. 

Thé matters whlch the Interstate Commerce Commission Is given ex- 
clusive prlmary Jurlsdlctlon to hear and détermine by section 15 of the In- 
terstate commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 384 [U. S. Oomp. 
St 1901, p. 3165]), as amended by Act June 29, 1906, c. 3591, § 4, 34 Statv 
590 (U. S. Comp. St. Supp. 1909, p. 1158), are those relatlng (1) to rates 
or charges clalmed to be unjust or unreasonable, and (2) to régulations 
or practices of the carrier afl'ecting such rates clalmed to be unjust orl 
unreasonable or unjustly dlscrlmlnatory, or unduly preferentlal or prej- 
udlcial or otherwlse In violation of the act, and are llmited to gênerai 
rates, régulations, and practices applicable to ail shippers alike, and which 
the commission In the exercise of its administrative powers may correct 
by a gênerai order, as well as award compensation in damages to the com- 
plalnant. Such section as amended does not deprlve a Circuit Court of 
jurlsdlctlon of an action by a shipper under section 9 of the original act 
{Act Feb. 4, 1887, c. 104, 24 Stat. 382 [U. S. Comp. St. 1901, p. 3159]) to 
recover damages beeause of secret advantages given a favored competi- 
tor by a carrier in violation of Its publlshed rates. 

TEd. Note. — For other cases, see Courts, Cent. Dig. § 830; Dec. Dig. 
§ 28?.* 

Jurlsdlctlon of fédéral courts of suits under Interstate commerce act, 
see note to Balley v. Mosher, 11 C. C. A. 818.] ' 

2. CABBiERS (§ 32*) — Interstate Commerce Act— Unlawful Discriminations. 

Where a rallroad company engagea In the Interstate earriage of coal 
from the mines In Its schedule of rates flled and publlshed has grouped 
ail points within a given territory together as a single initial point of 
shipment from which it makes the same rates, whether such points are 
on its own or Connecting llnes, the service rendered to ail shippers from 
any of such points in the contemporaneous transportation of coal to the 
same terminal point, or to points within the same terminal group, is un- 
der substantlally similar clrcumstances and conditions within the meaning 
of Interstate Commerce Act Feb. 4, 1887, c. 104, § 2, 24 Stat. 379 (U. S. 
Comp. St. 1901, p. 3155), and a discrimination In favor of. any such ship- 
per over others Is unlawful under sald section. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-85; Dec. 
Dig. i 32.*] 

8. Abatement and Revival (§ 52*) — Causes of Action which Survive Penn- 
SYLVANiA STatUtes— Action fob Violation of Intebstate Commerce 
Act. 

An action under Interstate Commerce Act Feb. 4, 1887, c. 104, § 9, 24 
Stat. 382 (U. S. Comp. St. 1901, p. 3159), against an Interstate carrier to 
recover damages for a violation of the act. Is not one strlctly for the re- 
covery of a penalty, and under Act Pa. Feb. 24, 1834 (P. L. 78) § 28, 
which proyides that executors or admlnlstrators shall bave power to 
commence and prosecute ail Personal actions which the décèdent whom 
they represent mlght bave commenced and prosecuted except actions for 

•For other cases see same toplc & i numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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slander, for libels, and for wrongs done to the person, such an action 
against a carrier which bas abated by the death of the plaintiff may be 
revived in the name of his executors. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. 
i§ 248-254; Dec. Dig. § 52.*] 

4. Caekiees (§ 32*) — Interstate Commeece Act— Action foe Discbimination 
—Défenses. 

The provision of section 15 of the Interstate commerce act (Act Feb. 
4, 1887, c. 104, 24 Stat. 384 [TJ. S. Comp. St. 1901, p. 3165]), as amended 
by Act June 29, 1906, c. 3591, § 4, 34 Stat. 590 (U. S. Comp. St. Supp. 1909, 
p. 1158), that, If the owner of property transported shall render services 
connected with the transportation or furnish any instrumentality used 
therein, a just and reasonable allowance may be made therefor, and giv- 
Ing the Interstate Commerce Commission power to détermine and flx 
such allowance, applies only to allowances provlded for by the schedules 
puhlished by the carrier and applicable to ail shippers similarly cireum- 
stanced, and such provision is not available as a défense to a carrier 
when sued for discrimination by making a secret allowance to a favored 
Bhlpper. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-85; Dec. 
Dig. § 32.» 

What constitutes an unlawful préférence or discrimination by a car- 
rier under Interstate commerce régulations, see note to Gamble-Robinson 
Co. V. Chicago & N. W. Ky. Co., 94 C. C. A. 230.] 

At Law. Consolidated actions by John Langdon, by the Hunting- 
don Coal Company, by the Mt. Equity Coal Company, by Eichel- 
berger & Co., by Warren H. and Chester D. Reed, by J. Ilerbert Sweet 
and WilHam E. Shannon, as executors of the estate of William H. 
Sweet, deceased, and by the Carbon Coal & Coke Company against 
the Pennsylvania Railroad Company. On motions for judgments 
non obstante veredicto and for a new trial. Motions overruled. 

See, also, 186 Fed. 237. 

Harry Cessna, Graham & Gilfillan, and J. W. M. Newiin, for plain- 
tiffs. 

John Hampton Bar nés, for défendant. 

HOLLAND, District Judge. It appearing from the record that 
11 cases which had been instituted in the Circuit Court against the 
Pennsylvania Railroad Company were of like nature, an order of 
consolidation was made August 16, 1909, and thereafter the causes 
thus Consolidated were submitted to the jury, and in the seven above 
named a verdict was rendered in favor of the respective plaintifEs. 
In the first six cases the défendant moved for judgment non obstante 
veredicto, and filed no motions for a new trial. In the case of the 
Carbon Coal & Coke Company the défendant made a motion for judg- 
ment non obstante veredicto, and for a new trial. In the first five 
cases the reasons assigned for the motions are the refusai of the de- 
fendant's first point that the court has no jurisdiction, and the refusai 
of the defendant's second point. Under ail the évidence the verdict 
of the jury should be for the défendant. In the case of the executors 
of Sweet an additional reason is assigned, viz., that there can be no 
recovery in an action by the executors substituted as plaintiffs. In 
the Carbon Coal & Coke Company Case the same reasons as in the 

•For other cases see same toplc & % numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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first five cases are assigned upon the motion for Judgment, and upon 
the motion for a new trial numerous reasons are assigned to the al- 
leged errors in the charge of the court to the refusai of defendant's 
points, and because the damages are excessive. 

The question of jurisdiction arises in ail the cases, and a motion 
was made by the défendant during the trial to dismiss them ail upon 
that ground, which motion was dismissed temporarily in an opinion 
reported in 186 Fed. 237, wherein the court then said : 

"The court déclines now to pass upon the question of jurisdiction, and re^ 
serves the détermination thereof until after the trial of the cases upon tho 
merits." 

The cases having been tried and a verdict rendered for the plain- 
tiffs, the question of jurisdiction must now be determined, and, as 
the court refused binding instructions in favor of the défendant in 
ail the cases, under the Pennsylvania practice act of April 22, 1905 
(P. L. 286), the défendant may move for judgment non obstante vere- 
dicto for any reason justified by the record. 

On the question of jurisdiction, it is the contention of the défend- 
ant that under section 15 of the interstate commerce act, as amended 
by the act of June 29, 1906, the commission has exclusive primary 
jurisdiction to pass upon the grievances complained of by the plain- 
tiffs, and that, until they hâve submitted the question to this tribunal, 
they are not authorized under section 9 of the same act to institute 
suits for damages in the Circuit Courts of the United States. The 
plaintiffs did not submit their grievances to the Interstate Commerce 
Commission, but instituted suit in the Circuit Court under section 9 
for damages which they respectively claim to hâve suffered by reason 
of the acts of the défendant prohibited under sections 2 and 3. 

The Pennsylvania Railroad is a common carrier engaged in inter- 
state commerce. The plaintiffs are coal miners in the Clearfield 
région of Pennsylvania, and during the tiine of the alleged grievances 
were shipping coal over the Pennsylvania Railroad and its Connecting 
lines from the Clearfield région to South Amboy on the New York 
Harbor, where the coal was lightered to New York, and there sold 
or transhipped, and they were also shipping over the defendant's line 
and Connecting lines to points in the New England states. The de- 
fendant Company had filed schedules of joint rates showing the charg- 
es for the transportation of coal from the Clearfield région to South 
Amboy and Harsimus Pier on the New York Harbor. Thèse ship- 
ments will hereinafter be referred to as "New York Harbor ship- 
ments." The défendant company also filed schedules of joint tarifï 
rates for the shipment of coal from the Clearfield région to numerous 
points of destination in the New England states. Thèse will herein- 
after be referred to as "all-line shipments." The injury which the 
plaintififs claim they suffered results from the alleged discriminatory 
practice in favor of certain favored shippers in the shipment of coal 
from the Clearfield région to thèse varions points of destination. 

As to the "New York Harbor shipments," it appeared from the 
évidence that more than six years before thèse suits were instituted 
ail the shippers of coal from the central part of Pennsylvania to New 
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York Harbor for sale to steamboat traffic and transhipment were 
required to use South Amboy as the point of destination. This point 
is about 20 miles south of the center of the harbor at New York, and 
the shippers of coal were required to lighter their coal f rom this point 
to the city. Some years agO it appeared that the Pennsylvania Rail- 
road built a pier at Harsimus Cove, right in the center of the harbor, 
and 20 miles nearer the market than South Amboy. This pier was 
then leased, on a short term, to Berwind White Coal Company, which 
paid the cost of its érection at that time, and bas had the exclusive 
use of this pier since its construction, Thereafter the plaintiffs were 
compelled in the shipment of their coal to New York Harbor to use 
South Amboy, and lighter it to the city for sale or transhipment, and 
the Berwind White Coal Company during ail of this time bas had the 
exclusive use of Harsimus Pier in the shipment of its coal from the 
Clearfield région to New York Harbor. The évidence showed that 
the Berwind White Coal Company received a certain allowance for 
taking the cars from the Pennsylvania siding into the pier, and un- 
loading them, and returning the cars to the same point. This allow- 
ance amounted at times to from 7 to 15 cents per ton. It was also 
shown that the Berwind White Coal Company in selling their coal to 
transatlantic steamships could load directly from the pier, and the 
cost of lighterage across the harbor for transhipment was about 1 
to iy2 cents a ton. The plaintiffs, who were excluded from Harsimus 
Pier and shipped to South Amboy, were compelled to lighter their 
coal by water a distance of 20 miles for sale or transhipment. There 
was évidence to show that the additional cost to thé plaintiffs in ship- 
ping through South Amboy was as much as 18 cents a ton in excess of 
what it cost Berwind White Coal Company to ship through the Har- 
simus Pier, and, in addition, the latter company was paid 7 to 15 cents 
per ton for unloading cars, and had the advantage of location. At 
the trial the measure of damages claimed by the plaintiffs for ship- 
ments to New York Harbor through South Amboy was the amount 
they alleged they were required to pay in excess of what it cost Ber- 
wind White Coal Company, the favorite competitor, to reach the same 
point with its coal, taking into considération the allowance to the 
latter. 

And as to the "all-line shipments," it is claimed by the plaintiffs 
they were injured, in that the défendant company paid the Altoona 
Coal Company and the Glen White Company certain allowances for 
carrying the coal shipped by each over a small latéral railway which 
each of thèse companies owned at the initial point in the Clearfield 
région ; that is to say, the Altoona Coal Company was the owner of a 
short latéral railway, about six miles in length, branching off at Kit- 
tanning, and leading through a mountain pass to the mines. This 
company received an allowance varying from 10 to 13 cents per ton on 
the coal they delivered to the defendant's main line at Kittanning 
over their latéral railway. The Glen White Company was the owner 
of a short latéral railway, two miles long, branching off at the same 
point. This company received from the défendant an allowance vary- 
ing from 10 to 13 cents a ton for delivering its coal to the main line 
of the défendant company at Kittanning. There were two other coal 
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mining cçpipanies in the Clearfield région, to wit, the Mitchell Coal 
Company aiid the PittsbuTgh, Johnstown, Ébensburg & Eastern Com- 
pany, with a latéral road 30 miles long, neither of which companies 
received any allowance for transporting coal over their latéral road, 
and the jury was informed that the measure of the plaintiffs' damages 
for "all-line shipments" was the excess on payments the plaintiffs 
made for the transporting of their property as compared with what 
the Glen White and Altoona Companies were required to pay, taking 
into considération the allowance made of f rom 10 to 13 cents to thèse 
companies. Evidence was offered to show thèse were secret allow- 
ances, and that the plaintiffs had no intimation of the payments being 
made. 

[1] The contention of the défendant is that, notwithstanding the 
finding of the" jury, thèse allowances made to the favorite shippers 
and the exclusive use of Harsimus Pier to the Berwind White Com- 
pany are practices under section 15 of the commerce act, as amended 
by the act of 1906, which must primarily be investigated by the com- 
mission. Under this section, the commission has primary jurisdic- 
tion (1) where it is alleged that the rates or charges are unjust or 
unreasonable ; (2) where it is alleged that any régulations or prac- 
tices affecting such rates are unjust or unreasonable or unjustly dis- 
criminatory or unduly preferential or prejudicial; (3) where it is 
claimed that any régulations or practices affecting rates are other- 
wise in violation of any provisions of the act. Under this section 
the commission is required to investigate (1) rates or charges; (2) 
régulations or practices, for the purpose of ascertaining how thèse 
existing rates or charges, régulations, or practices afïect shippers when 
the matter is brought to its attention, as provided by section 13 of the 
act. 

It is very évident from the ianguage of this section that it was the 
intention of Congress that the commission should hâve exclusive pri- 
mary jurisdiction to investigate régulations and practices of railroads 
which are known to be applicable to ail shippers alike, such as rates 
and charges, which are required to be formulated into schedules and 
posted for the use of the gênerai public, and ail régulations and prac- 
tices pertaining to the management of a railroad which are promul- 
gated by the management as gênerai orders and well-known régula- 
tions, such as the distribution of cars, time of détention, allowance for 
demurrage, icing of refrigerator cars, and ail other matters of régu- 
lation and practice which can be said to be of a gênerai character. And 
there is very good reason for requiring shippns vvho claim to be in- 
jured by thèse gênerai régulations applicable to ail to proceed before 
the commission. This tribunal has administrative powers and is au- 
thorized to pass upon the fairness of the régulation, and the question as 
to whether or not the régulation or practice works injuriously to 
some of the shippers and therein found to be discriminatory. It can, 
by gênerai order, in accordance with the provisions of section 15, 
direct a modification of the régulation or practice by the railroad, and 
thereafter the entire shipping public to be affected by such régula- 
tion and practice will hâve equal and similar treatment. 

The courts hold that it would be impossible for juries in the vari- 



LANGDON V. PENNSYLVANIA E. CO. 491 

ous circuit courts of the country to work out any uniformity in a 
practice complained of if shippers be permitted to institute suits for 
alleged injuries resulting frora gênerai régulations and practicçs of 
railroads in the United States courts, and in order that the plain in- 
tention of Congress, as now appears in section 15, may be fuUy car- 
ried into effect, it is necessary to hold that section 9 is impliedly re- 
pealed, to the extent only, however, of preventing individîuals from 
instituting actions in court to recover for alleged discriminatory prac- 
tices resulting from rates and charges, régulations, or grievances 
which are of a gênerai character, and the repeal is distinctly stated to 
extend no further, and the independent right of an individual original- 
ly to maintain an action in court to obtain pecuniary redress for vio- 
lations of the act conferred by the ninth section must be confined to 
redress of such wrongs as can consistently, with the context of the 
act, be redressed by the courts without previous action by the com- 
mission. There will no doubt cases arise where it will be difficult to 
détermine the tribunal in which the suit should be primarily instituted, 
but there should be no difficulty about arriving at the conclusion, in the 
cases at bar, that the proper tribunal or primary jurisdiction is the 
Circuit Court, because there was no scheduled rate or charge affecting 
rates alleged to be discriminatory and injurious, but the complaint of 
the plaintifïs is against a violation of the published schedules and' 
rates. 

It is alleged that the défendant company secretly, in violation of 
its published rate to New York and New Êngland points, made cer- 
tain allowances to its competitors, and in the "New York Harbof 
shipments" that one favored shipper was selected and a pier built for 
it 20 miles nearer the market, to which point it was perpiitted to 
ship its coal, and, at the same time, received an allowance of from 
7 to 15 cents for an alleged service of unloading coal, whereas plain- 
tiffs were compelled to go to South Amboy, 20 miles further south. 
It is very plain that thèse cases présent a state of facts upon which 
allegedi discriminations are based which are in no sensé gênerai 
régulations and practices in the conduct of a railroad, but they are 
in violation of the requirements of the whole spirit of the inter-' 
state commerce act in their manifest tendency to resuit in favor- 
itism to some shippers to the détriment of others, and it is clear 
that it was this class of cases which it was intended by the Suprême 
Court should be instituted in the United States courts as the tribunals 
of primary jurisdiction for the redress of thèse wrongs, when it stated' 
in Texas, etc., Railway Co. v. Abilene Cotton Oil Co., 204 U. S. 
426, 27 Sup. Ct. 350, 51 L. Ed. 553, that section 9 of the act must be 
confined to the redress of such wrongs as can consistently, with the 
context of the act, be redressed by the courts without previous action 
by the commission. 

There are three cases cited bearing upon the question. The first in 
point of time and the one of greatest importance is the Abilene Case, 
supra. In this case it was stated that section 9 of the Interstate com- 
merce act must suffer necessarily a partial implied repeal in order to 
préserve the integrity of the interstate commerce act ; that is to say, 
where complaint is made against a schedule as filed with the Interstate 
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Commerce Commission on the ground that the rates were unreasonable 
or unjustly discriminatory as between localities, such action must go 
to the Interstate Commerce Commission first for correction. This 
conclusion was based upon the principle that, when the schedule was 
filed, it must stand until attacked, and you must hâve some place where 
you can begin with a standard schedule of rates, and, as thèse sched- 
ules are on file with the commission, the proper procédure is to go be- 
fore the commission to correct them, on the theory that the whole 
schedule made up o£ various rates is so interdependent and interlocked 
that it would create the greatest confusion to allow juries in dififerent 
sections of the country to be dealing with the same questions and pos- 
sibly resuit in various and différent décisions. But the court, in that 
case, was careful to state that the shippers' right to go into the Circuit 
Court was left undisturbed where it could) be accomplished in gênerai 
harmony with the Interstate commerce act ; but that the facts exhibited 
in the Abilene Oil Case (where the published schedule itself was to be 
corrected) were such that the conditions could not be corrected in har- 
mony with the act, and it was necessary to impliedly repeal section 9 to 
the extent indicated in order to préserve the act. But we find nothing 
in that case which would prevent a shipper from going into the Circuit 
Court upon the facts in the cases at bar where his action is to compel 
the railroad to stick to the rates that it published, and thereby pré- 
serve the uniformity and equality of the rates that itself had published 
and filed, and, instead of tending to destroy the interstate commerce 
act, it would hâve the opposite tendency, to wit, compelling the rail- 
roads to strictly adhère to the published schedule of rates, and to treat 
their shippers along their road equally on ail matters of rates and 
facilities. 

, The Baltimore & Ohio Railroad Company v. Pitcaim Coal Companv, 
215 U. S. 481, 30 Sup. Ct. 164, 54 L. Ed. 292, was a case which dealt 
with the rule of distribution of coal cars as made by the railroad. It 
•yv'as a gênerai rule of the company applying to ail shippers of coal, 
and the same reasons which impelled the court in the Abilene Oil 
Case to maintain the uniformity of the rule as to rates influenced the 
court in the Pitcairn Case in its conclusion that the tribunal of primary 
jurisdiction for the considération of questions of that kind is the Inter- 
state Commerce Commission, It is true that there were in the Pit- 
cairn Case a number of arbitrary practices grafted on the gênerai rule 
of distribution of cars, and the commission, upon taking jurisdiction 
of the case because of its gênerai application to ail shippers, of course, 
couldl pass upon and adjust the arbitrary practices in connection with 
the gênerai rule of distribution of cars. 

Morrisdale Coal Company v. Pennsylvania Railroad Co., 183 Fed. 
929, 106 C. C. A. 269, was a case decided by the Circuit Court of Ap- 
peals of this circuit. In this case the company had formulated and 
îssued a gênerai régulation for the information of the shippers of coal, 
înforming them of the method it had adopted for the distribution of 
its cars to the shippers for the shipment of their coal. It applied to 
everybpdy. The company had set out in its notice just what it would 
do in regard to the distribution of cars, and to this extent this rule 
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was analogous to the rule or régulation of rates published in their 
schedules and filed with the commission, and not at ail similar to the 
secret departure from the rules of published rates in favor of two or 
three individuals, as it is claimedl was the fact in thèse cases. 

The complainants, both in the Pitcairn Case and the Morrisdale Case, 
were informed by the gênerai régulations of the company what they 
could expect in the matter of distribution of cars, and they participated 
in thèse rules and régulations as to the distribution, but contended 
that the method of distribution worked an injustice to the respective 
claimants. The courts in both cases held that the tribunal of exclusive 
primary jurisdiction was the Interstate Commerce Commission in or- 
der that a uniformity of practice in regard to the distribution could 
be maintained, but the same reasons do not apply where there has been 
a secret allowance made to one or two shippers in a district, or where 
one particular shipper is.picked out and given a spécial privilège, such 
as the exclusive use of Harsimus Pier. 

The matter of a secret allowance to one or two favorite shippers is 
a violation of the public rates and schedules, and there is no reason 
why an injured shipper should apply to the Interstate Commerce Com- 
mission to pass upon the matter. It was not a gênerai order applying 
to ail shippers alike. Of course, it is conceivable that there might be 
a gênerai régulation of a railroad company as to allowance for latéral 
railroads in proportion to their length, their cost of construction, or 
upon any other just and équitable basis, but in this case it was an 
arbitrary allowance of from 10 to 13 cents to one owner of a latéral 
road of 2 miles, and the same amount to the owner of another latéral 
road of 6 miles, and in the same territory there were other companier 
with latéral roads who received nothing, one with a trackage of abouf 
30 miles, to which company an allowance had been refused. 

From the facts as established in thèse cases, we conclude that the 
Circuit Court has primary jurisdiction of the subject-matter, and that 
they are clearly such wrongs as can consistently, with the context of 
the act, be redressedi in courts without a previous action of the com- 
mission. 

[2] It is contended, however, that, even if the court has jurisdic- 
tion of the cases, binding instructions should hâve been given to the 
jury to find a verdict for the défendant in ail the cases. The principal 
grpund for this, as stated by the défendant, is that ail the shipments 
made by the plaintiffs in ail the cases originated on the Huntingdon & 
Broad Top Railroad, an independent Connecting line with the Penn- 
sylvania Railroad, and ail the shipments of the alleged competitors ir, 
whose favor the alleged allowances were made, were from the Clear- 
field région and were transported entirely over the line of the Penn- 
sylvania Railroad, and hence the services rendered were not like serv- 
ices under substantially similar circumstances and conditions. It is 
true that ail the shipments of the plaintiflFs originated on the Hunting- 
don & Broad Top Railroad, an independent Connecting line with the 
Pennsylvania Railroad at Huntingdon, Pa. The mines of the plaintiffs 
were located about 30 miles south of the Pennsylvania line on this in- 
dependent railroad, and their coal was transported by it to Huntingdon, 
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whérethè shipments were taken up by the Pennsylvania railroad and 
carried to their destination. 

The Pennsylvania Railroad, the défendant in this case, had filed a 
schedule of joint tariffs for the shipment of coal from Central Penn- 
sylvania, and had included the Huntingdon & Broad Top Railroad in 
grouping the territory for shipments of coal, and the schedules show 
that the mines of the plaintiflfs on the Huntingdon & Broad Top Rail- 
road are scheduled as initial points with the alleged favorite shippers' 
mines, and both the plaintifïs' mines and the favorite- shippers' mines 
are in the Clearfield zone. The tariflf sheets filed in évidence show the 
same charges from thèse points to similar destinations, and the initial 
points are ail placed together in the tariff as one initial point covering 
the Clearfield région. The défendant company made the rates, filed 
the schedule which placed the alleged favorite shipper and the plain- 
tifïs in the same zone as an initial point, made.the contract of carriage, 
and the plaintifïs paid the rates to the défendant company. The plain- 
tifïs had nothing to do with the Huntingdon & Broad Top Railroad so 
far as the contract of carriage or the payment of the freight rate 
was concerned. The fact that the défendant company grouped this 
territory as initial points and scheduled thèse shippers together as such 
in their joint tarifïs was submitted to the jury with the other évidence 
upon the question of whether or not this was a service in transportation 
under substantially similar circumstances and conditions, and the ver- 
dict establishes that the jury found in the affirmative, and it is quite 
èvidertt'that the conclusion reached by the jury would be justified by 
this évidence alone. 

As to the destination points on the "all-line shipments," the same 
facts appeared in the joint tariff filed by the défendant company. It 
had made certain groups of territory and had bracketed the towns to- 
gether in their schedule of rates, showing that they regarded them as 
similar destination points. 

As to "New York Harbor," the évidence was to the effect that the 
whole harbor was the destination point for the supply of steamboats 
and for transhipment beyond. The finding of the jury establishes that 
this défendant received a greater compensation from the plaintifïs tban 
it did from the alleged favorite shippers for doing for them a like and 
contemporaneous service in the transportation of a like kind of traffic 
under substantially similar circumstances and conditions. As the ver- 
dict was based on ample évidence to justify it, the court is not w'ar- 
ranted in entering judgment for the défendant. 

[3] The reasons assigned for refusing to enter judgment in favor 
of the défendant notwithstanding the verdict in the Carbon Coal & 
Coke Company apply to the other six cases, but there is still one rea- 
son assigned for judgment non obstante veredicto in the Sweet Case, 
to wit : "There can be no recovery in the action by the executors sub- 
stituted as plaintifïs." The record shows that the plaintifï, William H. 
Sweet, died sincè the action was begun, and that the fact of his death 
bas been noted on the record, and the executors substituted as plain- 
tifïs. It is contetided by the défendant that this action being in the na- 
ture of a penalty, although not treble damages, is not assignable, and 
therefore does not pass to the executors. 
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Section 28 of the Pennsylvania act of February 24, 1834 (P. L,. 78), 

provides : 

"That executors or administrators shall hâve power to commence and 
prosecute ail Personal actions which the décèdent whom they represent might 
hâve commenced and prosecuted, except actions for slander, for libels, and 
for wrongs done to the person." 

In Penrod v. Morrison, 2 Pen. & W,. (Pa.) 126, it was decided that 
an action on the case for conspiracy to defraud a creditor survives to 
the Personal représentatives of the plaintiff. 

The contention of the défendant that suit for damages for discrimi- 
nation cannot be assigned is undoubtedly supported by the case of 
Sensenig v. Pennsylvania Railroad Co., 229 Pa. 168, 78 Atl. 91, but 
the same court has held, in effect, that there is no necessary connection 
between what can be assigned and what survives. McCafferty v. Rail- 
road Co., 193 Pa. 339, 44 Atl. 435, 74 Am. St. Rep. 690. 

The Suprême Court of the United States has said that statutes giv- 
ing a private action against a wrongdoer are sometimes spoken of as 
pénal in their nature, but in such cases it has been pointed out that 
neither the liability imposed nor the remedy given is strictly pénal. 
Huntingdon v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123. 
The right sought to be enforced by Sweet's executors may be in the 
nature of a penalty, but it is not strictly a penalty. Huntingdon v. 
Attrill, supra; Brady v. Daly, 175 U. S. 148, 20 Sup. Ct. 62, 44 L. Ed. 
109 ; City of Atlanta v. Chattanooga F. & P. et al., 127 Fed. 23, 61 
C. C. A. 387, 64 E. R. A. 721. As the fédéral courts hold the liability 
under the act is not strictly a penalty, it is a cause of action which 
survives, and the executors are authorized to prosecute the action. 
Judgment in favor of the défendant, for this reason, in the Sweet 
Case, is refused. 

[4] There are a number of reasons for a new trial in the Carbon 
Coal & Coke Company, but we do not think it necessary to consider 
any of them, excepting the nineteenth, which is an assignment of error 
to a portion of the charge of the court, as follows : 

"There is a provision of this act, gentlemen of the Jury — paragraph 3 of 
section 15 of the act of 1906 — which says: 'If the owner of property trans- 
ported under this act dlrectly or indirectly renders any service connected 
with such transportatlon, or furnishea any instrumentallty used therein, the 
charge and allowance thereof shall be no more than Is just and reaaonable, 
and the commission may, after hearing on a complaint détermine what is a 
reasonable charge as the maximum to be paid by the carrier or carriers for 
the services so rendered, or for the use of the instrumentallty so furnished, 
and flx the same by approprlate order, which order shall hâve the sanie 
force and effect and be enforced In like manner as the orders above pro- 
vlded in this section.' Ton will see that ttere is a provision that if the owner 
of property renders any services, either direetly or indirectly, there may be 
a compensation for It, and that the commission shall upon complaint and 
hearing pass upon the reasonableness of it, but that is to be constr'ued m 
connection with the other sections of the act, and that is that the défendant 
carrier is requlred to publlsh its rates and charges, and it can put upon Its 
schedule a rate or a charge for the payment of services by any of its ship- 
pers along Its Une, and pay to that shipper legally, after it has put upon its 
schedule for any service it has done. That was enacted in 1906, and since 
1906 ail carriers In their schedules hâve had a right to give reasonable com- 
pensation for any services which a shipper renders In the transportatlon of 
its property. Then, if there is any complaint by other shippers upon the 
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amount which the carrier bas scheduled and Is paylng to the shlpper for such 
services, the act says that the commission shall adjust it and shall say what 
Is a reasonable chargé, and thereafter by an order the carrier shall be re- 
qulred to make only such charge. The section has no application to a situa- 
tion of thls klnd." 

We are still of the opinion that the section is not applicable to the 
facts in this case. The défendant made a secret allowance which was 
not known to the plaintiffs, and, when discovered and suit instituted 
to recover the damages resulting therefrom, the défendant set up that 
it was for services, with the exception of the Berwind White Compa- 
ny payments, for which they gave no reason. This section must be 
considered in connection with the other provisions of the act, and not 
in such a way as to enable railroad companies to give rebates, and sub- 
sequently claim they are for services rendered, however secret and 
unreasonable the allowances or rebates may appear. 

It is plain that the services rendered by an owner referred to in 
section 15 are services which it has scheduled in its tariff rates and 
published in accordance with section 6 of the Interstate commerce 
act and applicable to ail shippers similarly circumstanced, and, when 
so published, if a shipper objects to the payment of the amount set 
forth in the published tariff, he will be required to establish its in- 
jurious and discriminatory effect upon him by applying to the com- 
mission to hâve it corrected. It does not follow that the amount so 
scheduled would be regarded as a lawful and reasonable payment. 
The commission might regard it as excessive, but shippers who did not 
receive it or who did not receive as fair treatment as others would 
hâve notice of its existence, and could défend against any discrimi- 
natory effect in its payment. But, vyhere there is no publication made 
of the allowance, the section does not apply. It is not contended that 
the placing of such an allowance on the published tarifïs would dé- 
termine the legality or illegality of the payment. It would simply dé- 
termine the tribunal to which an injured party would be compelled to 
apply to redress his wrongs, to wit, to the Interstate Commerce Com- 
mission ; but where, as in this case, there was a secret allowance to 
some shippers not mentioned or published in the schedule, there would 
be no notice to other shippers. They could not know what allowances 
were being made, and there would be no régulation or practice to cor- 
rect, so far as the gênerai rules of the company or the published rates 
informed the shipper. The view of the défendant as to this paragraph 
of section 15 would enable the railroad company to rebate and dis- 
criminate in this way to an extent limited only by its ability to avoid 
discovery. 

Ail the reasons for a new trial are overruled, and a new trial 
refused. 
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JOHNSON V. CADILLAC MOTOR CAB CO. 

(Circuit Court, N. D. New York. March 11, 1912.) 

L Négligence (§ 27*) — Dangekotjs Instrumentalities— Dbfectivb Constetjc- 
TiON— Manufacturee's Liabilitt. 

To manufacture an automobile or to purchase and assemble into a car 
from différent makers the parts of an automobile and put the same on 
the market for sale by dealers to third persons for use, any essential part 
of whlcb Is known to be so defective, or In the exercise of ordinary care, 
ought to be known to be so defective as to make the car dangerous to 
those using it for the purpose for which it was designed and intended by 
the maker, is a wrongful act, rendering the manufacturer or assembler 
liable in damages to a third person who purchases it from a dealer in 
Ignorance of such defect and is Injured while properly using it. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. § 25; Dec. Dig. 
I 27.* 

Liabilities of manufacturer and vendors of injurious substances or de- 
fective machinery and appliances for injuries to persons other than immé- 
diate vendees, see note to Standard Oil Co. v. Murray, 57 C. C. A. 5.] 

2. NEGLIGENCE (§ 27*) — Danqerous Insteumentalities— Manxjfactueeb'b Li- 

abilitt. 

To render a manufacturer liable to a purchaser of the Instrumentality 
for Injuries caused by defect therein, which was known, or could bave 
been known by the exercise of reasonable care by the manufacturer before 
the instrument was placed on the market for sale, it Is not necessary that 
such instrument or machine properly constructed should bave been one 
of an inherently dangerous nature. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 25; Dec. Dig. 
% 27.*] 

3. NEGLIGENCE (§ 27*) — DANGBEOUa INSTKUMENTALITIES— AUTOMOBILES— MaN- 

ufactueeb's Liability— Inspection. 

PlaintifE purehased an automobile, assembled by défendant from parts 
purchased from other reputable manufacturers, and was injured while 
using the same by the breaking of a wheel, due to the rotten character of 
one or more of the spokes therein. The wheels when delivered were cov- 
ered with a priming coat of paint, so that the nature of the wood could 
not then be determined without scraping off the paint or drlUing into the 
spokes. There was no proof that such test had ever been made in the 
wheel or automobile trade, and the jury found that, If made, it would 
hâve been the exercise of extraordinary, as distingulshed from ordinary, 
care ; that défendant did not know of the defect and could not hâve dis- 
covered the same in the exercise of ordinary care ; but also found that de- 
fendant did not use due and proper care in purchasing its wheels and 
finishing and putting the same in its automobiles, and in givlng them the 
tests required. Held, that défendant w;as not required, in the exercise of 
ordinary care, to scrape the paint off the spokes in order to test the char- 
acter of the wood, and that the flndings were therefore insufllcient to sus- 
tain a verdict for plaintifl. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. S 25 ; Dec. Dlg. 
§ 27.*] 

At Law. Action by E. Wells Johnson against the Cadillac Motor 
Car Company. Judgment for plaintiff. On defendant's motion to 
set aside the verdict, directed by the court on spécial findings of the 
jury, on the ground that, based on the findings, the verdict was con- 
trary thereto and unsupported thereby, and if the findings in favor of 

•For other cases see same topic & § ndmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
194 P.— 32 
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plaintiff would support sûch verdict, such findîngs, or the vîtal one, 
were contrary to and ùrisùpported by thé évidence. Motion granted. 

Henry V. Borst, for plaintiff. 

Hun & Parker, M. D. Reilly, and William Van Dyke, for défendant. 

RAY, District Judge. The plaintifï is a liveryman and purchased 
an automobile for use in his livery and running about the country of 
a firm dealing therein, which firm obtained same from the défendant 
Company for sale in the market for use by the purchaser. The de- 
fendant Company is a manufacturer of automobiles, but not of ail the 
parts thereof, and makes and sells same to others for use or for resale 
and use by the purchaser. The défendant does not actually make its 
own wheels used in making its automobiles, but purchases them of a 
reputable concern engaged in making and selling wheels for automo- 
biles. When shipped and when received by the défendant company 
they are covered with a coat of paint known as the priming coat. This 
priming coat is put on to protect the wheels from moisture, and not 
for concealment of defects or improper material. Not long after pur- 
chasing this machine, and while using it in a proper manner on an 
ordinary good country road and running at ordinary speed, one of the 
front wheels coUapsed by reason of one or more defective spokes 
therein and used in the original construction thereof, and the car 
overturned, pinning the plaintiff thereunder, and he received serions 
and permanent injuries. 

The évidence was sufficient to sustain the following: 

(1) The automobile broke down solely by reason of thèse defective 
or dead wood spokes in the wheel while running at ordinary speed for 
an automobile and on the highway of suitable construction and char- 
acter for such use. 

(2) By reason of the présence of this (or thèse if more than one) 
defective, or dead wood spoke in the wheel the automobile in the hands 
of the bwnèr and user and when properly used and run at ordinary 
speed for an automobile, was liable to break down, overturn, and seri- 
ously injure, if not kill, the persons riding therein. In short, this 
automobile,! in fact, was a machine or instrumentality imminently dan- 
gerous to human life when under ordinary circumstances and condi- 
tions put to the use for which intended by the défendant company. 

(3) This condition of this wheel, and consequently of this auto- 
mobile, was the resuit of the négligence of the maker of the wheel, 
the Schwarz Company, which made and sold the wheel to the de- 
fendant company. The automobile was a heavy machine and made to 
carry from 4 to 6 persons or even more, and as the front wheels are 
turned to the right or to the left as the case may be in directing the 
course pf the machine, the wheels are subjected to great sidewise or 
latéral pressure, and hence the well-known necessity for strong and 
Sound spokes in the wheels. If the wheels are not of this character, 
and this fact is known, or in the exercise of ordinary care ought to be 
known, to the maker and seller, he properly may be said to hâve 
known the dangerous character of the machine itself. 

(4) The défendant company had no actual knowledge of the de- 
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fective spoke or spokes in this wheel, and was not shown to hâve 
had actual knowledge that the Schwarz Company used defective 
spokes or wood in making its wheels ; but there was évidence tending 
to show that the défendant company might hâve ascertained this f act 
by the exercise of extraordinary care and inspection of wood used in 
the construction of wheels at the Schwarz factory. 

(5) The évidence tended to show that the défendant company on 
receiving its wheels from the Schwarz Company used ail known and 
ordinary tests for ascertaining and determining their sufficiency and 
strength and tested the machines thoroughly after construction and 
before putting them on the market for the purpose of discovering 
defects or weakness, if any. 

(6) There was évidence pro and con that the défendant company 
might hâve discovered the character of the wood in the spokes of this 
wheel (or others) by scraping ofï the priming coat of paint referred 
to. The defects might hâve been discovered by taking the wheels 
to pièces or by sawing into or boring into the spokes; but, as this 
would hâve been tantamount to the destruction of the wheel, the 
jury was instructed that the défendant company was not obligated to 
make such tests. 

(7) The jury was told that, while the défendant company had the 
right to rely on the good réputation and character of the Schwarz 
Company as a maker of wheels and on the high character and répu- 
tation of the Schwarz wheels, still its duty did not end there, and 
that it was bound to use ail known and ordinary tests for determin- 
ing the character and strength of the wheels. 

The jury found: (1) That the car was being carefully and properly 
driven by the plaintiff; (2) that the breaking down of the wheel vvas 
caused solely by the dead and dozy and consequently weak condition 
of the wood in the spokes of the wheel; (3) that such wood was not 
put in the wheel with the knowledge or consent of the defencfent 
company; (4 and 5) that the défendant company did not know the 
Schwarz Company used such wood in the construction of its wheels 
generally, or in the construction of those it sold to it (the défendant). 
The jury also found (6) that the défendant company did not know 
of the weakness or defect in this wheel, and that such defects could 
not hâve been discovered in the exercise of ordinary care by any 
proved and known test or method of inspection, and that the défend- 
ant company did not willfully omit or neglect to exercise ordinary 
care in inspecting or testing the wheel in question after it came from 
the Schwarz Company by omitting to use ordinary and usual or 
known methods of inspecting or testing same. The jury expressly 
found that the défendant company did not "put the car in question on 
the market with knowledge that the wheel in question was in a weak 
or defective condition by reason of unsuitable, weak, or dozy wood in 
the spokes." To the following questions submitted to the jury it 
answered, "No," viz. : 

"Did the Cadillac Company use or exercise due and proper care, that Is, 
ordinary care, in pnrchaslng its wheels of the Schwartz Company and flnlsh- 
ing and putting same on its automobiles and giving them the test It did and 
then putting them (the automobiles) on the market?" 
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Under the évidence in the case and the charge of the court, and in 
view of the other find'ings, the jury must hâve found that the défend- 
ant Company was négligent in failing to ascertain the fact that the 
Schwarz Company did sometimes use defective spokes by omitting, 
either ( 1) to make proper inquiries -and examination at the Schwarz 
factory in Philadelphia, or (2) to scrape off the priming coat before 
fmishing the wheels and putting them on an automobile. 

There \vas uncontradicted évidence that the défendant company 
did send a man to the plant of the Schwarz Company. There was no 
évidence he failed to make proper inquiry and examination, or that 
he discovered any defect in the wheels, wood used, or in methods 
employed. His report was favorable to the Schwarz wheel. 

Assuming that there was négligence — légal négligence — in not 
scraping ofi the priming coat of paint from thèse wheels, and that 
such scraping would hâve disclosed the bad wood, will it (such finding) 
support this verdict under the décisions and the complaint? 

First, the jury expressly found there was no négligence in omitting 
to use any "ordinary and usual" or known method of testing or in- 
specting; and, second, it expressly found that the defective condition 
could not hâve been discovered "in the exercise of ordinary care by 
any proved and known test or method of inspection." It follows that 
the jury found that scraping off the paint from a primed wheel was 
not a known test or method of inspection and was an extraordinary 
and unknown method of inspection or testing in the trade. As stated, 
the jury expressly found the défendant company had no actual knowl- 
edge of the defective condition, and hence the question résolves itself 
into this : Can the défendant company be held liable because it failed 
to use an "unproved" or an "unknown test or method of inspection" 
which if used would hâve disclosed the defective condition ? 

[1] To manufacture an automobile or to purchase and assemble in- 
to a car from différent makers the parts of a car or automobile and 
put same on the market for sale by dealers to third persons for use, 
any essential part of which is known to be defective or in the exercise 
of ordinary care ought to be known to be defective and so defective 
as to make the car dangerous to those using it for the purpose for 
which designed and intended by the maker, is a wrongful act, and the 
person or corporation so manufacturing or assembling the car or au- 
tomobile and placing it on the market is liable in damages to the third 
person who purchases it from the dealer in ignorance of such defect 
and is injured while properly using same. The common sensé of this 
proposition is évident, and the légal liability in such cases has been 
declared in numerous décisions. While there is no contractual rela- 
tion between the maker and such third person, the law imposes a duty 
and attaches the légal liability. If the complaint charges such an act, 
it charges an illégal or wrongful act, and it neither adds to nor de- 
tracts from the sufRciency of the complaint to clothe the language 
used in describing it with superfluous phrases or adjectives. The 
ferocity of the language adds nothing and detracts nothing, provided 
the wrongful act be actually alleged. So if the ferociôus aspects of 
the case alleged are not proved, the case is made out if the proof sus- 
tains the proposition that défendant made and put on the market for 
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sale to users a machine or instrument whkh, because of négligent con- 
struction or defective material used in the construction thereof, was 
in f act and to its knowledge dangerous to the life or limb of the user 
when put to the use for which intended and sold. 

[2] It is, of course, true that such defect must hâve been unknown 
to the purchaser and user injured, the proximate cause of the injury, 
and that the injury must hâve been sustained by reason of such defect. 
To create liability in such a case, it is not necessary that the instru- 
ment or machine should hâve been one of an inherently dangerous na- 
ture. If perfectly safe to users as ordinarily made and used, still, if 
so defectively constructed by reason of poor workmanship or the use 
of poor material that it was dangerous to the life or limb of the user 
when he put it to the uses for which intended by the maker, the maker 
is liable, for he knew, or in the exercise of ordinary care ought to hâve 
known, of the defects. A gun is not an article inherently dangerous 
to human life. If let alone it is perfectly harmless and can do no 
injury to any one. It is only when used that it becomes a dangerous 
instrumentality. It is intended to be loaded with powder and bail or 
some other explosive material and used either for the destruction of 
life or in some innocent amusement. The manufacturer of guns 
knows this, and should he make and put upon the market for sale to 
others for use by them a gun with a barrel made of ordinary tin métal 
or lead so colored as not to be distinguished f rom gun métal, he would 
be liable to a third person who should purchase such gun and in using 
same be seriously injured. The gun so made would not be inherently 
dangerous to human life if hung upon the wall and unused, but it 
would be inherently and imminently dangerous to human life the mo- 
ment it was put to use for the purposes intended by the maker thereof 
and the piirchaser thereof. The liability in such cases is not con- 
fined to the négligent construction and putting upon the market of 
articles of an inherently dangerous nature, but extends to and in- 
cludes ail articles intended for use by others, which are so defectively 
constructed that by reason of such defective construction they are 
articles of an inherently dangerous nature when put to the use for 
which intended. Gunpowder, dynamite, préparations of arsenic, and 
other poisons, and many other things, are articles of an inherently dan- 
gerous nature whether put to the use for which intended or not. A 
steam engine without water and tire is no more dangerous than an or- 
dinary wagon, but it becomes an article of an inherently dangerous 
nature the moment water and fire are placed therein and steam is gen- 
erated. An automobile is not an article or a machine of an inherently 
dangerous nature. Alone and of itself it will not move, explode, or 
do injury to any one. Put gasoline in the tank and set it in motion 
upon the highway, and it becomes at once an article of an inherently 
dangerous nature if defectively constructed. Such defect may réside 
in the steering apparatus, so that the driver is powerless to control it, 
or, as in this case, in the defective spokes of the wheel which made it 
liable to break down, overturn, and destroy the lives of those using 
it the moment it was put to the use for which intended. Injury to the 
user of an automobile f rom the breaking of a wheel is incident to its 
use, but not necessarily incident to its use if properly constructed of 
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suitable matefial. Injury to tHe user of an automobile and to ail rid- 
ing therein naturally follows from a defective construction thereof, 
although such injury does not always follow its use. 

[3] The jury in this case in effect found that the automobile manu- 
factured by the défendant company and purchased by the plaintiff 
from a dealer was inherently dangerous to human life when, and only 
wben, put to the use for which intended either by the maker and 
seller or the plaintiff, the purchaser. The jury by its findings also ex- 
pressly negatived knowledge of the defective construction or defective 
material used in the construction, of the car by the défendant company. 
The jury found that the défendant company did not knovv that the 
Schwarz Wheel Company used weak, dead, or dozy wood in the con- 
struction of its wheel generally, or those sold and delivered to the 
Cadillac Company. The jury also found that there was no f ailure 
to discover the defect in this wheel by failure to employ any proved 
and known test or method of inspection ; that is, the jury found that 
the defective condition of the wheel could not hâve been discovered in 
the exercise of ordinary care by any proved and known test or method 
of inspection, and that the défendant company did not willfully omit 
or neglect to exercise ordinary care in inspecting or testing the wheel 
after it came to the défendant company by omitting to use ordinary 
and usual or knôwn methods of inspecting or testing the same. The 
jury also found that the défendant company did not put the car or 
automobile on the market with knowledge that the wheel in question 
was in a weak or defective conditioii by reason of unsuitable,, weak, or 
dozy wood in the spokes. 

As before stated, the jury found, or must hâve found to support its 
tenth. finding, that the Cadillac Company might hâve known of the de- 
fective spokes by resorting to the unknown and unproved test of 
scraping the priming coat of paint therefrom. This, of course, would 
hâve involved thé scraping of the paint, more or less of it, from every 
spoke of each and every wheel purchased by the défendant company 
from the Schwarz Company. The question is: Can knowledge of the 
defective conditions be attributed or charged to the défendant com- 
pany by reason of its failure to employ this unproved and unknown 
test? It may be argued that this test is so simple that it would hâve 
necessarily occurred to any one manufacturing or assembling auto- 
mobiles to make it. But the jury bas found in effect that such a test 
would hâve been unusual and an unproved and an unknown test in 
the business. The défendant may properly be charged with knowl- 
edge of those facts which it ought to hâve known in the exercise of 
due care and diligence. 

In Slatler v. Ray Mfg. Co., 195 N. Y. 478, 481, 88 N. E. 1063, 1064, 
the Court of Appeals, per Hiscock, J., said : 

"We thlnk further that there was évidence which permitted a jury to say 
that the défendant, knowing the uses for which the urn was Intended when It 
marketed the sànie, was guilty, and of course chargeable with knowledge of 
defective and iinsaf e construction." 

This is équivalent to a. déclaration that a corporation is necessarily 
chargeable with légal knowledge of defective and unsafe construction 
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resulting from . négligence on its part. That is, if the manufacturer 
is négligent, it must know that it is négligent; and, if it is guilty of 
defective or unsafe construction, it must hâve knowledge thereof. 
In the case at bar it is contended that the défendant company might 
hâve known, and therefore in the légal sensé did know, that the wheel 
in question contained defective spokes. To charge the défendant com- 
pany with actual knowledge, it must appear that it did something af- 
firmatively which it had no right to do, or neglected to do something 
which it ought to hâve donc. The défendant company was guilty of 
no affirmative act amounting to négligence. Did it fail to do any- 
thing which amounted to négligence in the légal sensé? As twice 
stated, its only failure was to resort to the unknown, unproved, and 
untried expédient of scraping the paint from the spokes of the 
wheels after being delivered by the Schwarz Wheel Company to the 
défendant company. 

The court told the jury, and there was no exception to the charge : 

"If this défendant company purchased from a manufacturer of recognized 
standing and réputation thèse wheels, tlien this défendant company was .1us- 
tlfied In assumlng that in the manufacture proper care was taken and that 
proper tests were made of the différent parts, and that proper material was 
used In the manufacture of those wheels, and that, as delivered to it, the 
défendant company, hère by the Schwarz Manufacturing Compariy, they were 
in a fair and a reasonably safe condition for use. That would be the law, 
that Is, the law of this case, unless it had actual knowledge to the contrary. 

"But, of course, that did not end the duty of the défendant company, the 
fact that It had the right to assume that the wheels were in a fair aud a rea- 
sonably safe condition for use. Now, it had a further duty. It was the duty 
of the défendant company to subject the wheel, the wheels, to ordinary tests 
for determining their strength and efficiency, the ordinary test, and that test 
Ineludes examinatlon, ordinary test and examinatlon to détermine the effi- 
ciency and strength of those wheels. Now, were there any ordinary tests? 
Is there any proof hère of ordinary tests? If so, what? It is for you to say, 
and if any are established, did the défendant use them? * » * i say to 
you that défendant was under no obligation to eut into and bore into or to 
take to pièces those wheels, but they were under obligation to apply such well- 
known eommon sensé tests, established tests, as were known to the trade or 
dietated by plain eommon sensé ; that was their obligation, and that was the 
full estent, full measure, of their obligation in that regard. 

"So now, gentlemen, you are to say, It is for you to say, under ail the évi- 
dence In this case, bas the plaint iff proved to your satisfaction by a fair pré- 
pondérance of the évidence, if you come to the question and are satisfled and 
believe and flnd that the wheel went to pièces, broke down because of dé- 
tective wood, improper wood in the front wheel, if you come to that and find 
that, then can you say, under your oaths, on the évidence in this case, that 
this défendant company, through its managers, those who were running the 
business, were willfuUy and knowlngly négligent In failing to api)]y proper 
tests and examlnations of those wheels after they came to them to détermine 
their strength. * * * 

"Now, you hâve heard the évidence on both sides, what défendant did do 
and what it didn't do so far as it didn't do what plaintiff claims défendant 
should hâve done, and it is for you to say, gentlemen, on your oaths, on the 
évidence In this case, did défendant willfully neglect to do what it ought to 
hâve done ; that Is, to apply tests and examlnations which expérience and 
knowledge in the automobile trade taught it ought to apply, to détermine the 
character of the wood in those wheels, and therefore the strength of them and 
the efficiency of them for the purpose for which intended?" 

As already stated, the plaintiff gave évidence tending to show that 
the dozy and dead wood might hâve been discovered by scraping the 
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paint from the wheel. The défendant gave strong évidence to the 
contrary. The défendant company did not claim that it made this 
test. There was no évidence that such a test is used or ever was used 
in the trade. It would be a most extraordinary test to make. It 
would require the scraping of the paint from thousands of wheels 
annually and from. tens of thousands of spokes. Can this verdict be 
sustained, in view of the charge and of the tenth finding, which, with 
the answer of the jury thereto, reads as f ollows : 

"Did the Cadillac Company use or exercise due and proper care, that is, 
ordinary care, in purchasing its wheels of the Schwarz Company and finlsh- 
Ing and puttlng same on Its automobiles and giving them the test it did and 
then putting them on the market? Answer: No." 

Some of the broken spokes of the wheel in question or parts of 
them were produced in court and put in évidence. Thèse were shown 
to a représentative of the Schwarz Wheel Company, and he admitted 
that ône of the spokes was not suitable for the wheel of an automobile 
if ail the spokes in the wheel were of that character. He contended, 
however, that one spoke of that character in each wheel would not 
weaken it. He also testified that spokes of that character of wood 
sometimes went into the wheels, or, at least, his évidence was such 
that the jury would hâve been justified in finding that occasionally 
spokes of that character went into the wheels manufactured and sent 
out by the Schwarz Company. The jury was therefore justified in 
finding that the wheel in question contained at least one and perhaps 
more of what we may call dead wood spokes, that is, weak, insuffi- 
cient spokes, and that it went to pièces because of such defective 
spokes, and that the défendant company might hâve discovered the 
defects in this wheel, that is, the defective spokes, by scraping off the 
paint, or prîming coat, thereon. We are returned to the inquiry : Was 
the défendant company chargeable with négligence in that it did not 
apply this test? Was the jury justified in saying that it was such a 
commonplace, well-known test that it would hâve occurred to any per- 
son in the wheel business to make it? There was no proof in the 
case that this test ever had been made in the wheel trade or in the au- 
tomobile trade. 

It can be contended that the défendant company should hâve sent 
or"provided a man at the Schwarz Company's plant to inspect the 
wheels before the priming coat was applied and the wheels shipped. 
This could hâve been done, but it would hâve been an extraordinary 
précaution. 

In Richmond & Banville R. v. Elliott, 149 U. S. 266, 271, 272, 13 
Sup. Ct. 837, 840 (37 L. Ed. 728), the court said: 

"With regard to the defect in the iron casting, which seems to hâve been 
revealed by the explosion, it may be said that It is not necessarily the duty of 
a purchaser of machlnery, whether simple or complicated, to tear It to pièces 
to see If there be not some latent defect. If he purchases from a manufacturer 
of recognized standing, he Is Justified In assuming that in the manufacture 
proper care was taken, and that proper tests were made of the différent parts 
of the machlnery, and that as dellvered to hlm it is in a falr and reasonable 
condition for use. We do not mean to say that It Is never the duty of a pur- 
chaser to make tests or examinations of his own, or that he can always and 
whoUy rely upon the assumption that the manufacturer has fuUy and suffi- 



CLAEK V. CHICAGO, R. I. & P. ET. CO. 505 

cîently tested. It may be, and doubtless often Is, hls duty when placing tbe 
machine in actual use to subject it to ordinary tests for determlning its 
Btrength and efflciency. Applying thèse rules, if the railroad company, after 
purchaslng this engine, made such reasonable examination as was possible 
without tearing the machinery to pièces, and subjected it fully to ail the 
ordinary tests which are applied for determinlng the efflciency and strength of 
completed englnes, and such examination and tests had dlsclosed no defect, 
It cannot, In an action by one who Is a stranger to the company, be adjudged 
guilty of négligence because there was a latent defect, one which subsequently 
caused the destruction of the engine and injury to such party." 

In Westinghouse E. & Mfg. Co. v. Heimlich, 127 Fed. 92, 62 C. C. 
A. 92, the court, per I^urton, C. J., held: 

"Where défendant purchased a derrick chain from reputable chainmaUers, 
who represented that It was of the highest quallty of iron, handmade and 
tested, and it appeared that the chain was externally sound, and had been 
subjected to a eareful Visual Inspection from time to time, during its three 
months* use, without diselosing any defects, before it broke because of erystal- 
lization of the iron, causing the death of plaintiffi's intestate, défendant was 
not guilty of négligence in failing to test the chain by subjecting it to a strain 
for the purpose of discovering latent defects therein." 

See, also, the cases cited by Lurton, C. J., in hjs opinion in the case 
cited. 

There was no évidence that the assembled automobile was not sub- 
jected to proper and suitable tests as to strength and efflciency after 
being assembled and painted and before being put on the market, 
and the défendant gave évidence which was not contradicted that 
such tests were made. On the évidence and spécial findings of the 
jury, in view of the décisions of the courts, I am of the opinion the 
verdict cannot be sustained, and that it should be set aside and a new 
trial ordered. 



CLARK V. CHICAGO, R. I. & P. RY. CO. et al. 

(District Court, W. D. Missouri, W. D. March 9, 1912.) 

No. 3,779. 

1. Eemovai, of Causes (§ 36*) — Paeties— Fraudulent Joindeb. 

Fraud, if It exists; in joinlng a résident with a nonresldent défendant 
to prevent a removal of the cause to a fédéral court, and is appropriately 
developed, justifies the court In disregarding a joinder otherwise fair on 
Its face, and in taking jurisdiction of the case transferred to it for diver- 
sity of cltlzenshlp, notwithstanding such joinder. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. S 79; 
Dec. Dig. § 36.*] 

2. Removal of Causes (§ 86») — Parties— Fbaudulbnt .Toinder. 

Mère allégation of fraud In the joluder of a résident with a nonresldent 
défendant without facts other than such as disclose an intention to defeat 
fédéral jurlsdlctlon is Insufficient to establish a fraudulent joinder, but 
facts must be shown, indicating that plaintiff, not only joined the résident 
défendant for the purpose of preventiug a removal, but also knew, or 
had suflicient reason in law to knovv, at the time of such joinder that 
he had no cause of action against such défendant as a matter of law. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §1 132, 
166-179 ; Dec. Dig. § 86.*] 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 19D7 to date, & Hep'r Indexes 
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5. RÉMoVAt oï Catjses (I lOT*)— Partie»— Feaudulent Joindeb— Deteiimiiia- 

TION. 

Where it Is alleged that a résident was fraudulently jolned as a party to 
prevent removal of the cause to the fédéral court, such court on a proper pé- 
tition for removal may examine the merits of the case sufficiently to déter- 
mine whether the allégations of the complaint, by reason of whlch a nonresl- 
dt^nt défendant may be sned In a state court, hâve been fraudulently and 
flctitiously made for the purpose of preventlng a removal, but it Is not nee- 
essary that plalntiff should make It appear that his action WlU ultlmately 
succeed as against the résident défendant, It belng sufflcient that there ia 
reasonable ground from the exlstlng state of law and facts to believe 
that the cause of action bas merit, and bas been stated in good falth. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 178, 
220, 225-234 ; Dec. Dlg. § 107.*] 

4. Removal or Causes (§ 107*)— Parties— Fbattdulent Joindeb— Trial. 

Where fraud In jolning a résident défendant to defeat a removal of the 
cause to the fédéral courts does not otherwise appear, and cannot other- 
wlse be inferred, the Inquiry Into the matter of fraudulent Jolnder may 
not go to the extent of a trial of the whole case on the merits. 

FFd. Note.— For other cases, see Removal of Causes, Cent. Dlg. §§ 178, 
220, 225-234 ; Dec. Dig. § 107.*] 

6. Removal dp Causes (S 107*)— Parties— Fbaudulent Joindee— Buhden oi 

Pkoof. 

Where a removal pétition allèges a fraudulent Joinder of a résident with 
a nonresldent défendant, the burden of proof Is on the removing défendant 
to establish the fact. 

PEd. Note, — For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
220, 225-234 ; Dec. Dlg. $ 107.*] 

9, Removal or Causes (§107*)— 'Parties— Fraudulent Joinder— Masteb and 

SUP-ERINTENDlNa SERVANT. 

PlaintIfC, an employé in a railroad roundhouse, was Injured whlle aa- 
sistlng anpther worUman In ralsing one of detendant's engines by means 
of a jack. He Jolned défendant railroad Company, a nonresldent, and Its 
foreman in the roundhouse, a résident, as défendants, charglng that the 
Jack was détective, and that the foreman who had charge of and had 
superintendence over plalntiff and his fellow servants negligently requlred 
plalntiff and the person whom he was apslstlng to use the Jack, when, he 
knew, or by the exercise of ordinary care might hâve known, Its de- 
fective condition, and that it would be likely to cause injury. On plea 
to the Jurisdiction it was contended that the roundhouse foreman dl- 
rected the use of the Jack with knowledge that it was unsafe. HeM, 
that it does not sufficiently appear that the foreman's act was mère non- 
feasançe, for whlch the railroad company alone would be liable, and that 
the facts do not necessarlly Indlcate, as a matter of law, that the fore- 
man was not also liable, and, consequently, that his joinder was fraudu- 
lent. 

rRd. Note. — For other cflpp«i, see Removal of Causes, Cent. Dig. §§ 178, 
220, 225-234; Dec. Dlg. S 107.» 

Fraudulent Joinder of parties to prevent removal, see note to Offner v. 
Chicago & E. R. Co., 78 C. O. A. 362.] 

T. Removal op Causes (§ 107*) — Parties— Joindee—Nonresident Défend- 
ants. 

On a pétition for the removal of a cause, alleglng fraud In' the Joinder 
of a résident with a nonresident défendant, It is not the rule in this cir- 
cuit that ail doubts should be resolved in favor of the Jurisdiction of the 
state court 

fEd. Note. — For other casps. see Removal of Causes, Cent. Dlg. |5 178, 
220. 225-234 ; Dec. Dig. § 107.*] 



*Fer otber cura *e« same topic A i nvmbgb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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At Law. Action by William A. Clark against the Chicago, Rock 
Island & Pacific Railway Company andi another. On plea to Ûie juris- 
diction. Sustained. 

Horace Kimbrell and Martin J. O'Donnell, for plaintiff. 

M. A. Lowe and Sebree, Conrad & Wendorff, for défendants. 

VAN VALKENBURGH, District Judge. The défendant railroad 
removed the cause to this court on the ground of diversity of citizen- 
ship, asserting that the défendant Murphy is neither a proper nor nec- 
essary party to the proceeding, but, on the contrary, that he was fraud- 
ulently joined with the défendant company to prevent removal to this 
court. In the pétition for removal the défendant railroad company 
sets up the facts upon which this charge of fraudulent joinder is based, 
and allèges that the facts stated' were well known to the plaintiff, and 
that plaintiff well knew, and must hâve known, that no cause of action 
existed against the défendant Murphy. Plaintiff has filed a plea to the 
jurisdiction of this court, in which he dénies the allégations of fraud 
in the pétition for removal and the facts upon which the same are 
based, and asserts that said allégations are merely conclusions of the 
pleader, and are insufficient to support the introduction of any testi- 
mony in support of the charge of fraud. At the hearing, upon the 
plea to the jurisdiction, the défendant railroad introduced the défend- 
ant Murphy and the plaintiff, and examined them with référence to 
the facts bearing upon the question of good faith of the plaintiff in 
making the joinder complained of. 

Some confusion seems to exist in the minds of counsei as to what 
facts and circumstances will justify a fédéral court in reaching the 
conclusion that a fraud has been perpetrated or sought to be perpé- 
tra ted to defeat its jurisdiction, and what may be the scope of its in- 
quiry for the purpose of determining such facts and circumstances. 
This confusion arises, no doubt, from observations, made by the 
courts in the decided cases, called forth by the spécial facts of the 
case then under considération. 

[1] There can be no doubt that fraud, if it exists, and is appro- 
priately developed, justifies the court in disregarding a joinder other- 
wise fair upon its face, and that it is the duty.of the court to guard 
against such frauds and évasions. As was said in Shaffer v. Union 
Brick Co. (C. C.) 128 Fed 97 : 

"It is manifestly both unsafe and unsound to allow the ultimate déter- 
mination of the right of removal from the state to the fédéral courts to rest 
upon the Ingenuity of counsei draftlng the plendings; for, as said by IVIr. 
Justice Miller in Board of County Com'rs v. Kansas Pac. Ry. Co., 4 Dlll. 277 
fFed. Cas. No. 502]-. 'It would be a very daugerous doctrine — one utterly de- 
structive of the right which a man has to go into the fédéral courts on ac- 
count of hls citlzenship — if the plaintiff In the case, in Instituting his suit, 
can, without any right or reason or just cause join persons who hâve not the 
requisite citizenshlp, and thereby destroy the rights of parties in fédéral 
courts. We must, therefore, be astute not to permit devices to become suc- 
cessful which are used for the very purpose of destroying that right." 

It may not be unprofitable to advert briefly to the attitude of the 
Suprême Court upon this question in order that a consistent and 
stable rule may be laid down for guidance in such cases. It will be 
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sufficient to begin with the case of Chesapeake & Ohîo Ry. Co. v. 
Dixon, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 121, where the rail- 
road Company sought to remove the case in which it was joined with 
its engineer and fireman as codefendants, and in which it was alleged 
that the "négligence was the joint négligence of ail the défendants," 
on the ground that its codefendants were "neither necessary nor 
proper parties défendant to this cause, and that they were made parties 
défendant to this cause for the sole and single purpose to prevent a 
removal by petitioner of this cause to the Circuit Court of the United 
States for the District of Kentucky, and thereby unlawfully to de- 
prive your petitioner of the right conferred upon it by the Constitution 
and laws of the United States." The state court overruled the pétition 
for removal. The case was tried in the state court, resulting in a 
judgment for plaintiff, which was affirmed by the Court of Appeals 
of Kentucky." In considering the question whether the removal should 
hâve been granted by the court below, that court said : 

"As, therefore, the appellant Chesapeake & Ohio Railroad Company neither 
sufBclently alleged nor attempted to prove that the défendants were wrong- 
fiiUy joined as such, the lower court properly refused to make the transfer." 

Upon writ of error to the Suprême Court of the United States, re- 
specting this same question, Mr. Chief Justice Fuller said : 

"If the liablllty of défendants, as set forth In that pleading, was joint, and 
the cause of action entire, then the controversy was not separable as jnatter of 
law, and plaintlfE's purpose in jolning Ohalkey and Sldles was immaterial. 
The pétition for removal did not charge fraud in that regard or set up any 
facts and circumstances indicative thereof, and plaintlfï's motive in the per- 
formance of a lawful act was not open to inqulry." 

In Alabama Great Southern Railway Co. v. Thompson, 200 U. S. 
206, 26 Sup. Ct. 161, 50 L. Ed. 441, 4 Ann. Cas. 1147, the railroad 
Company was in like manner joined with its engineer and conductor. 
The case was removed upon the sole ground that a separable contro- 
versy existed between the petitioner and the plaintifï as to whom di- 
versity of citizenship existed. The case reached the Suprême Court 
upon questions certified by the Circuit Court of Appeals for the Sixth 
Circuit. In sustaining the state jurisdiction, that court, through Mr. 
Justice Day, said : 

' "It is equally well settled that tn any case the question whether there Is 
a separable controversy which will warrant a removal is to be determined by 
the condition of the record in the state court at the time of the fliing of the 
pétition for removal, independently of the allégations in that pétition or in 
the affldavlt of the petitioner, unless the petitioner both allèges and proves 
that the défendants were wrongfully made joint défendants for the purpose 
of preventing a removal into the fédéral court. * * * In other words, 
the right to remove depended upon the case made in the complaint against 
both défendants jointly, and that right, in the absence of a showing of fraud- 
ulent joinder, did not arise from the failure of the complainant to establish 
a joint cause of action. • * ♦ It is to be remembered that we are not 
now dealing with joinders, which are shown by the pétition for removal, or 
otherwise, to be attempts to sue In the state courts with a view to defeat 
fédéral jurisdiction. In such cases entirely différent questions arise, and the 
fédéral courts may and should take such action as will defeat attempts to 
wrongfully deprive parties entitled to sue in the fédéral courts of the pro- 
tection of their rights in those trîbunals. * * * The test of such con- 
troversy, as this court has frequently said, Is the cause of action stated la 
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the complalnt. That is joint In character, and there Is no attack iipon the 
good faith of the action. In sueh case we tiold tliat no separable controversy 
is presented wlthin tlie meaning of the act of Congress." 

In Illinois Central Railroad Co. v. Sheegog, 215 U. S. 308-316, 30 
Sup. Ct. 101, 102 (54 L. Ed. 208), the court said: 

"Of course, if it appears that the joinder was fraudulent as alleged, It 
will not be allowed to prevent the removal. Wecker v. National Enamellng 
& Stamping Co., 204 U. S. 176 [27 Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. Cas. 
757]. And, further, there is no doubt that the allégations of fact, so far as 
material. In a pétition to remove, If controverted, must be tried in the 
court of the TJnited States, and therefore must be taken to be true when they 
fail to be considered In the state courts. Crehore v. Ohio & Mississippi Ry. 
Co., 131 U. S. 240-244 [9 Sup. Ct. 692, 33 L. Ed. 144] ; ChesapeaUe & Ohio 
Ry. Co. V. McCabe, 213 U. S. 207 [29 Sup. Ct. 430, 53 L. Ed. 765]. On the other 
hand, the mère epithet 'fraudulent' in a pétition does not end the matter. 
In the case of a tort which gives rise to a joint and several liability the 
plaintifif has an absolute right to elect and to sue the tort-feasors jointly 
if he sees fit, no matter what his motive, and therefore an allégation that 
the joinder of one of the défendants was fraudulent, without other ground 
for the charge than that its only purpose was to prevent removal, would be 
bad on its face." 

[2] This statement from tHe opinion of Mr. Justice Holmes is fre- 
quently urged by counsel as authority for the claim that a mère allé- 
gation of fraud without facts other than such as disclose an intention 
to defeat the fédéral jurisdiction is insuiïicient, that there must be 
présent facts which justify a déduction of fraud in its broader légal 
acceptance; such, perhaps, as would involve moral turpitude apart 
from the mère effort to defeat the removal act. It must be noted, 
however, that this case cites with approval the décision in Alabama 
Great Southern Railway v. Thompson, supra, which has already been 
considered, and the later case of Wecker v. National Enameling & 
Stamping Co., 204 U. S. 176, 27 Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. 
Cas. 757. In the latter case the plaintiff had joined a draftsman in 
the office of the chief engineer, and in his pétition alleged it to be his 
belief that this draftsman was responsible for the defects in structure 
of the apparatus causing the in jury to such an extent as to render 
him liable to the plaintiff therçfor. At the hearing, upon conflicting 
évidence, it appeared that there was no reasonable ground for the as- 
sumption of such liability on the part of the draftsman, nor for join- 
ing him as a party défendant, except for the purpose of defeating, and 
thereby committing a fraud upon the jurisdiction of the national court. 
No other fraud was charged or shown. Upon the affidavits filed the 
court reached the conclusion that, considered v/ith the complaint, they 
showed conclusively an attempt to defeat the jurisdiction of the fédéral 
court by wrongfully joining^ this indlividual défendant. IVIr. Justice 
Day said; 

"In view of this testimony and the apparent want of basis for the alléga- 
tions of the pétition as to Wettengel's relations to the plaintiff, and the un- 
contradicted évidence as to his real connection with the company, we think 
the court was right in reaching the conclusion that he was joined for the 
purpose of defeating the right of the corporation to remove the case to the 
fédéral court. It is objected that there was no proof that Wecker knew of 
Wettengel's true relation to the défendant, and consequently he could not be 
gullty of fraud in joining him, but, even in cases where the direct issue of 
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fraud îs Involvf d, knowledge may be Imputed where one wlIlfuUy closes hls 
eyes to Information wlthin his refieh. * * • While the plalntlff, In good 
faith, may proceed In the state courts upon a cause of action which he al- 
lèges to be joint, It Is equally tnie that the fédéral courts should not sanc- 
tion déviées intended to prevent a removal to a fédéral court where one bas 
that right, and should be equally vigilant to protect the right to proceed In 
the fédéral court as to permit the stàte courts, in proper cases, to retaln their 
own jurisdiction." 

That such is the proper construction to be placed upon the opinion 
in the Sheegog Case is further made apparent by the language of the 
court in Southern Ry. Co. v. Miller, 217 U. S. 209-215, 30 Sup. Ct. 
450,451 (54 L. Ed. 732): 

"The pétition for removal contalned no charge that the attempt to joln 
the défendants wàs for the purpose of fraudulently avoiding the jurisdiction 
of the United States court, or with a view to defeat a removal thereto. The 
case hère presented is one In whlch the record discloses there was an at- ' 
tempt to join, in good faith, the railway company and the Individual défend- 
ants as for a joint llability in tort." 

And in Chicago, Burlington & Quincy Ry. Co. v. Willard, 220 U. S. 
413, 31 Sup. Ct. 460, 55 L. Ed. 521, Mr. Justice Harlan said: 

"A défendant eannot say that an action shall be several if the plalntiff 
bas a right, and so déclares, to make it joint; and to make it joint is not 
fraudulent if the right to do so exists, even If plaintiffl does so to prevent 
removal." 

The inference clearly is that if the plaintiff does so to prevent re- 
moval when the right does not so exist, and the plaintiff knows it or 
should know it, the conclusion would be otherwise. 

In Jacobson v. Chicago, R. I. & Pac. Ry. Co. (C. C.) 176 Fed. 1004, 
Judge Willard states the practical rule as follows: 

"If the plaintiff stated in bis complaint that It was joint, the case could 
not be removed to the fédéral court, although he was wrong in his view 
of the law. The question whether be was right or wrong was one which 
he was entitled to bave tried in the state court. There was one condition, 
however, Imposed upon blm, and that was that he should act In good faith. 
It is probably true that in thèse cases the employés are always joined for 
the purpose of keeping the actions out of the fédéral courts. That, however, 
Is not conclusive upon the question of good faith. Illinois Central Kailroad 
Company v. Sheegog, 215 U. S. 308 [30 Sup. Ct. 101, 54 L. Ed. 208]. If such 
employés are not fraudulently joined, the case eannot be remanded. In view 
of the conflict in the authorities, It eannot be said that a plaintiff who claims 
that the llability of the master and the servant is joint does not présent 
such a claim in good faith. The question of fraud eannot arise upon such 
a claim only. That question would arise where the défendant dénies the 
truth of the facts stated in the complaint, and so conclusively establlshes 
by the évidence that the relation of master and servant did not exlst, or 
that the claim of the plaintiff was for other reasons false in fact, that the 
court is f orced to the conclusion that the complaint against the employés 
could not hâve been presented In good faith." 

It must be conceded that a fraudulent joinder made to defeat the 
fédéral jurisdiction will not, if established, be permitted to accomplish 
its purpose; and the court, upon sufficient application, will look behind 
mère ingenuity of pleading, to the extent even of scrutinizing the facts 
alleged upon which the propriety of the joinder is asserted. 

[3] In .<5uch cases the true rule is that the fédéral court upon a 
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proper pétition for removal may examine into the merits sufficiently to 
détermine wbetber tbe alleeations bv reason of wbîch a resifl^nt de- 
fendant may be joined in a state court are fraudulently and fictitiously 
made for the purpose of preventing removal. More than that, it is 
its duty to make such examination. It is undoubtedly true that the 
mère fact that the joinder was made for the obvions or admitted pur- 
pose of defeating the jurisdiction of the national courts will not suf- 
fice to confer jurisdiction upon them, provided a cause of action exists 
against the résident défendant joined. Good faith must attend the 
joinder. It will not be exacted that the action must ultimately suc- 
ceed, but there must be reasonable ground from the existing state of 
laws and facts to believe that the cause of action has merit ; and it 
must be stated in good faith. The fraud hère under considération is 
simply a purpose to deny to the nonresident défendant the right of 
having his case tried in the jurisdiction to which he would otherwise 
be entitled by the unwarranted joinder as a codefendant of one against 
whom the plaintiflf knows, or has sufficient reason in law to know, he 
has no légal ground for suit. This may appear upon the face of the 
pleading, or it may be skillfully concealed by allégations that are untrue 
and unjustified. The duty of this court is the same in either case, 
except that the latter involves inquiry into the facts stated, while the 
former does not. It is well settîed that when it is disclosed, either 
upon the face of the complaint or in a showing by affidavit, or by oral 
testimony taken upon plea, that the plaintiff has no cause of action 
against the employé who is made défendant, the cause is removable 
by the other défendant if the proper diversity of citizenship exists be- 
tween that défendant and the plaintiiï. Marach v. Columbia Box Co. 
(C. C.) 179 Fed. 412; Lockard v. St. Louis & San Francisco R. R, 
Co. (C. C.) 167 Fed. 675 ; Chicago, Rock Island & Pac. Ry. Co. v, 
Stepp (C. C.) 151 Fed. 908; Floyt v. Shenango Furnace Co. (C. C.) 
186 Fed. 539. 

Mv attention has been called to the case of Enos v. Kentuckv Dis- 
tilleries & Warehouse Co. (C. C. A., Sixth Circuit) 189 Fed. 342. A 
careful considération of that case convinces that it is not an authority 
against the position hère taken. Among other things Judge Knappen, 
speaking for that court, says: 

"But the rule which permlts a removal to the fédéral court In case of the 
fraudulent joinder of défendants whose présence destroys diversity of citizen- 
ship cannot be carried to the extent of permitting such fraudulent iolndei' 
to be Inferred from the fact only that no cause of action is found to exist 
against any défendant, résident or nonresident, or of permitting removal in 
a case where the négligence of the corporate défendant can be made out 
only by proof of négligence of the servant alleged to be fraudulently joined, 
but against whom a cause of action is stated." 

[4] This means, and must mean, to give eflfect to the décisions of 
the Suprême Court of the United States upon this subject, as well as 
to the uniform holdings in fédéral jurisdictions, that wherç fraud does 
not otherwise appear and cannot otherwise be inferred the inquiry 
into the matter of fraudulent joinder should not go to the extent of a 
trial of the whole case upon the merits. That case arose in Kentucky, 
and by statute of that state a servant whose négligent acts cause lia- 
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bility of the corporation may as matter of right be joined as défend- 
ant with the corporation; and this is equally true there whether his 
act is one of omission which charges his master alone under the doc- 
trine of respondeat superior, or whether it is an act of positive mis- 
feasance. This is made further apparent by a careful analysis of the 
décisions of the Suprême Court in Illinois Central R. R. Co. v. Shee- 
gog, 215 U. S. 308-315, 30 Sup. Ct. 101, 54 Iv. Ed. 208, and Chicago, 
B. & Q. R. R. Co. V. Willard, 220 U. S. 413, 31 Sup. Ct. 460, 55 L. Ed. 
521, which are cited and quoted as authority in the Enos Case. Those 
cases were decided, and must hâve been decided, as shown by the lan- 
guage of the opinions and by the facts involved, upon the theory that a 
cause of action was stated against the résident défendants, as was also 
expressly held in the Enos Case, and that to hold that the joinder of 
such résident défendants was fraudulent, without more, would be to 
hold that the entire case was fraudulent, and would, in fact, amount to 
an indirect method of trying the case against the nonresident défendant 
upon plea to the jurisdiction. And so the Suprême Court in the Shee- 
gog Case said : 

"It seems to us that to allow that to be done in such a pétition as Is 
before us would be golng too far In an effort to counteract évasions of 
fédéral Jurisdlctlons." 

But in ail thèse cases the doctrine laid down by the Suprême Court 
in the case of Wecker v. Enameling & Stamping Co., 204 U. S. 176, 
27 Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. Cas. 757, is expressly adhered 
to. And if, in the examination in this court, therein authorized and 
approved, it appears either that no case at ail is stated against the 
résident défendant, or if apparently stated, that fraud has been em- 
ployed in presenting the facts for the purpose of defeating the féd- 
éral jurisdiction, then it is the duty of this court so to déclare, even 
though the possible effect might be ultimately to defeat the entire cause 
of action. Upon no other basis can effect be given to the conceded 
power of the courts to protect themselves against frauds upon their 
jurisdiction. Otherwise, nonresident défendants would be at the mercy 
of the ingénions, but disingenuous, pleader. 

[5] In the case at bar the pétition for removal sufficiently allèges a 
fraudulent joinder for the purpose of defeating the jurisdiction of 
this court and the facts upon which its contention is based. Plain- 
tifï puts thèse allégations in issue by his plea to the jurisdiction, and 
the burden of proof is upon the removing défendant to establish the 
fact of fraudulent joinder. Enos v. Kentucky Distilleries & Ware- 
house Co. (C. C. A.) 189 Fed. 342-345 ; Hunter v. Illinois Central R. 
R. Co., 188 Fed. 645, 110 C. C. A. 459. 

[6] The défendant railroad company assumed this burden, and 
placed upon the stand the foreman, Murphy, and the plaintiff. The 
pétition stated that the défendant Murphy was at ail the times men- 
tioned in the employ of the défendant railway company as foreman in 
its roundhouse having charge of and superintendence over plaintiff and 
his f ellow servants at work in said roundhouse, and that on the night 
in question the said foreman, within the proper scope of his employ- 
ment, ordered the plaintiff to assist another workman in raising one of 
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defendant's engines by means of a jack, that the jack slipged, and the 
lever thereof jerked upwards, and caused the injury complained of. 
The négligence of the railroad company and foreman was charged 
as foUows : 

"That said injury was occasloned by the fault and négligence of défendants 
in that they furnlshed plaIntifC with said jack which was not in a reasonably 
. safe condition for use by plaintifC, but was in a defective and dangerous con- 
dition, in that it was wom and rusty, so that thé dogs thereof would not 
catch and did not catch at the time of said Injury, and that said défendants 
assigned plaintifC to work at the place at which he sustaùied injury when 
they knew, or by the exercise of ordinary care could hâve known, that said 
jack was defective and unsafe as aforesaid, and that said défendants were 
also guilty of négligence, in that the place in which plaintifC was assigned 
to work by said foreman was a place which was perilous and dangerous by 
reason of the aforesaid unsafe condition of said jack, and that said défendants 
could, by the exercise of ordinary care, after said foreman saw that plaintifE 
vras in said perilous and dangerous position, hâve prevented injury to him 
by ordering said work to cease and by exereising ordinary care In the 
use of the means at their command to prevent said jack from slipping and 
injuring plaintifC as aforesaid." 

At the hearing Murphy testified: That he was the night foreman 
at the roundhouse in question. That it became necessary to put a 
truck spring under an engine, and he ordered an employé named 
Martin to do this, and told him to get the plaintiff to assist him. That 
this had to be done by means of jacks. He had no knowledge of any 
defects in thèse jacks, and had no duty to repair them. If any were 
out of order within his knowledge, his custom was to report that 
fact to'the day foreman. He did not pick out the tools on this occa- 
sion, nor did he hâve any direct supervision over the work of putting 
in the spring other than to know in a gênerai way that the work was 
being done. That he did, however, issue the order. that Martin and 
the plaintiff should make this repair. The plaintiff states that the 
foreman, Murphy, told him to assist Martin in this work. That Mar- 
tin and he proceeded to the house where the jacks were kept, and 
found most of them in use; the only ones remaining being, perhaps, 
six or more lying in what the plaintiff describes as a "bad order pile." 
Plaintiff then testified as follows : 

"A. This man Martin, the truck man, and he said that he would see 
Murphy, and he walked over and talked to Murphy, the roundhouse foreman, 
and he came back and said we would hâve to use those jacks because 'we 
will hâve to havé that engine to-night.' That was No. 3's engine. Q. Was 
that in your présence, did you hear that conversation? A. I didn't exactly 
hear the words, but Martin came back and said Murphy said we would hâve 
to use them. • * * 

"Q. Where was Murphy at the time that you and Martin got the jack, 
and moved it over to the engine? A. I don't know just exactly where he was 
at tliat time; but the time we were talking about the jacks he was right 
close there. 

"Q. You didn't hear what he said, but Martin told you what he said? 
A. I didn't hear exactly what they said. 

"Q. Martin came back and told you what he said? A. Yes, sir." 

He further said that the jacks appeared smooth and worn, and 
that they used three men instead of two, as was customary, thinking 
it m'ight be safer. 

194 F.— 33 
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Upoh thçse allégations of the pétition and this évidence, ît is claimed 
by the défendant railroad that the négligence of Murphy, if it was 
négligence, consisted of nonfeasance and not of misfeasance, for which 
he was responsible, if at ail, to the master alone; that the duty of 
fumishing a safe place to work apd safe appliances with which to 
work was that of the master; that Murphy had no knowledge of any 
def^çt in the appliances, if they were defective, and took no part in 
the perfçirmance of this Work other than to issue an order, in his 
capacity of foreman, that the work be done. 

The plaintiff states his conception of the law in the following lan- 
guager' ' 

"Where a servant omlts to do that which he should hâve doue his master 
alonfe isiUable, but, when the servant negligently does what should hâve been 
done, both are liable. That is to say, if a servant altogether omlts to per- 
form a duty, owing to his master, then for f allure to perf orm same the servant 
is gullty of nonfeasance merely, but if a servant once entèrs on the per- 
formance of a duty to his master, and Is négligent ta the performance, then 
he Is guilty of misfeasance." 

He contends that Murphy, as a vice principal, ordered the plaintiff to 
work with an unsafe tool with knowledge that it was unsafe, and thaj 
this was an act of misfeasance, for which he is personally liable to 
plaintiff. The rulé in this state undoubtedly is that a foreman is not 
liable in damages for personal injuries sustained by a seryant of the 
master in conséquence of the foreraan's nonfeasance or mère neglect 
of duty. This is stated to be well settled in Jewell v. Boit & Nut Co., 
231 Mo. 176-206. 132 S. W. 703, 140 Am. St. Rep. 515; McGinnis v. 
Chicago, R. I. & P. R. R. Co., 200 Mo. 347, 98 S. W. 590, 9 L. R. A. 
(N. S.) 880, 118 Am. St. Rep. 661, 9 Ann. Cas. 656; Harriman et al. 
V. Stowe, 57 Mo^ 93. And this is undoubtedly the gênerai rule pre- 
vailing in this jiîrisdiction. Floyt v. Shenango Furnace Co. (C. C.) 
186 Fed. 539. Perhaps the rule is best stated by Mr. Mechem in his 
Law of Agency, paragraphs 569 to 572: 

"At common law, an agent Is personally responsible to third parties for 
dolng somethlng which he ought not to hâve done, but not for not doing 
something which he ought to hâve done ; the agent in the latter case being 
liable to his principal only. For nonfeasance, or mère neglect in the per- 
formance of duty, the responsibillty therefor must arise from some express 
or implied obligation between partlcular parties standing in prlvlty of law 
or contract with each other. * * • Misfeasance may Involve, also, to 
some extent the Idea of not dolng, as where the agent whlle engaged In 
the performance of his undertaking does not do something which It was hls 
duty to do under the clrcumstances, does not take that précaution, does not 
exercise that care, which a due regard for the rights of others requires." 

Where the servant acts as the master's représentative, he is not re- 
sponsible for injuries to his fellow servant resulting from his négli- 
gence, .unless those injuries are either directly or in effect positive 
physical wrongs, for which he would be legally liable were he acting 
without, instead of with, orders. Steinhauser v. Spraul, 127 Mo. 
541-560, 28 S. W. 620, 30 S. W. 102, 27 L. R. A. 441. The difficulty 
arises in the application of the law to the facts in each spécial case. 
Hère the pétition allèges that the foreman knew or could hâve known 
by the exercise of ordinary care that the jack was defective and un- 
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safe. Furthermore, tliere is an indication in the testîmony that the 
matter was reportad to Murphy, and that he insisted that thèse jacks 
must be used because they had to hâve that engine that night. In 
Missouri it has been held that orders from a superior servant to an 
inferior may be équivalent in force, effect, and résultant in jury to a 
physical act. Steinhauser v. Spraul, supra; Jewell v. Boit & Nut 
Co., supra; Mellor v. Merchants' Mfg. Co., 150 Mass. 362. 23 N. E. 
100, 5 h. R. A. 792; Bell v. Josselyn, 3 Gray (Mass.) 309, 63 Am. 
Dec. 741. 

[7J Plaintiflf urges that ail doubts must be resolved in favor of the 
jurisdiction of the state court. While this doctrine has been not in- 
frequently announced (Vanderbilt v. Kerr [C. C] 188 Fed. 537), nev- 
ertheless it is not the rule in this jurisdiction (Boatmen's Bank v. 
Fritzlen, 135 Fed. 650, 68 C. C. A. 288). However, the question hère 
is not what the décisions of this court might be as to liability disclosed 
by the facts in a trial of this case upon the merits, but whether the 
défendant has so conclusively established by the évidence that the 
claim of the plaintiff is so false, in fact, that the court is forced to the 
conclusion that the complaint against the employé could not hâve 
been presented in good faith. Jacobson v. Chicago, R. I. & P. Ry. 
Co. (C. C.) 176 Fed. 1004. The point to be determined is whether 
the plaintiff has acted in good faith in asserting that Murphy should 
legally respond in damages. If he has, then no fraud has been com- 
mitted, no matter what the ultimate outcome may be. In view of the 
décisions of the Suprême Court of this state, as well as of the state 
of the law in other jurisdictions, as disclosed by the décisions of 
courts of last resort, I do not feel that I am justified in concluding 
that the plaintifï may not hâve asserted his claim against the foreman 
Murphy in good faith, even though he may hâve had it in mind there- 
by to prevent the removal of the case to this court. 

If this be true, he was strictly within his légal rights, and the motion 
to remand must be sustained. It is so ordered. 



THE GOLDEN ROD et al. 

(District Court, B. D. New York. January 31, 1912.) 

1. Collision (§ 95*) — Tows Meeting — Disobedience of Rule by Tug. 

When Transfer No. 20 with a car float on either side was passing up 
through Hell Gâte agaliist an ebb tide, she met the tug Golden Rod, with 
two barges In tow on a Une; the entire tow belng 335 feet in lengtti. 
It was in the daytlme, and the vessels saw each other and e.x:changed 
signais for passing port to port when some 3,000 feet apart. The Golden 
Rod was outslde of another tow which she was overtaklng, but, instead 
of falling back on entering the narrow channel as required by pilot rule 
7, she kept on, and attempted to cross the bow of the other tug before 
meeting the Transfer, with the resuit that her tow was swung over by 
the action of the tide, and came into collision with the Transfer's port 
car float. The collision occurred on the Long Island slde of the channel. 
Held, that the Golden Rod was in fault for not obeying the rule, and that 
the Transfer was not in fault, having stopped as soon as it became 

•For other cases ses same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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certain that the Golden Rod would not drop back, to afford her ail the 
opportunity possible to get her tow abead of the other before they met. 

[Ed. Note.— For other cases, see Collision, Cent. Dl'g. §S 200-202; Dec 
Dlg. §95.* 

OolUslon with or between towlng vessels and vessels In tow. See note 
to The John Bnglis, 100 C. C. A. 581.] 

2. Collision (| 1*) — Bioei to Relt on Obédience to Eui/Ks bt otheb Ves- 
sels. 

In a situation of danger, an approachlng vessel bas the rlgbt to expect 
that other vessels will move according to the rules governlng them In 
thelr relative positions, and that a vessel bound to comply with any rulj 
will not create a new situation, In which the proximate danger guarded 
agàlnst by the rule may be avolded, but in which a greater danger will 
be created by conditions which respect for the rule would prevent. 

tEd. Note. — For other cases, see Collision, Cent. Dlg. § 1 ; Dec. Dlg. § 1.*] 

In Admiralty. Suit for collision by the C. F. Harms Company, as 
owner of the barge Crow, against the steam tugs Golden Rod and 
Transfer No. 20. Decree for libelant against the Golden Rod alone. 

Herbert Green, for libelant. 

Alexander & Ash (Peter Alexander, of counsel), for the Golden 
Rod. 

Charles M. Sheafe, Jr. Qames T. Kilbreth, of counsel), for Trans- 
fer No. 20. 

CHATFIELD, District Judge. [1] The libelant îs the owner of a 
barge which, without fault on its part, was injured while in tow of the 
tug Golden Rod by collision with a float, then being towed on the 
port side of the tug Transfer No. 20, in Hell Gâte, upon the ISth day 
of Jariuary, 1911. There being no fault on the part of the barge, 
and the Golden Rod and Transfer having both been brought in, the 
case develops into charges of fault by the Golden Rod against the 
Transfer, and counter charges by the Transfer against the Golden Rod. 

A difficult question of fact arises. The tide was running ebb, at a 
rate of not less than four miles an hour. The accident occurred in 
the daytime, aiid in clear weather, although the sky was overcast. Ail 
of the vessels saw each other, no mistake of signais occurred, no f all- 
ure to give warning by any lookout or delay in observation on the 
part of the boats occurred, and but two questions of fact are pre- 
sented for décision. The first is the place of collision, which includes 
the relative positions of the boats ; and, second, the movements of the 
boats and their exact positions f rom the time signais were exçhanged. 

Transfer No. 20 is one of the powerful tugs frequently passing up 
and down through Hell Gâte, in the service of the New Haven Rail- 
road. Her captain had many years of service in New York waters, 
and particularly upon the yery trip which he was making on this day. 
There is no dispute that the Transfer was proceeding up the river at 
a fair speed aroundi Hallett's Point, and, as she made the turn in 
front of what is known as Pot Cove, she observed two tovi's com- 
ing down toward the Gâte. Both tows at the same time observed 
her, and the testimony of ail the witnesses is to the effect that, when 

•For other casea see same topic & § ntimbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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more than 3,000 feet apart, the pilots or masters of the three beats 
could clearly observe everything that was going on. The Transfer had 
a large car float upon each side ; thèse floats being 327 feet in length 
and about 40 feet in width. Each float was loaded with freight cars, 
and, as they straightened ont after making the turn referred to, they 
foUowed what is apparently for some distance a straight course, 
against a true ebb tide, running parallel to the Long Island shore. 
The captain, lookout, deck hand, and engineer of the Transfer fix 
their position within 50 feet of the shore, but the captain of the 
Golden Rod has drawn upon the chart his idea of the course of the 
Transfer, at a distance of about 200 feet from the shore; and the 
captain of the Transfer himself has made a diagram (Exhibit A), 
in which he locates the Transfer's tow some 200 or more feet off 
shore. The width of the Transfer and its floats at the stern was more 
than 1 10 feet, as the tug was about 30 feet beam, while at the bow the 
floats were drawn together somewhat. The captain of the Transfer 
testifies that after having blown one whistle, which was answered by 
the tow nearest midstream, he saw that there would not be room for 
his boats to pass if this tow to which the signal was given came on 
past the other, and that he relied upon her falling back before coming 
to the narrow portion of the channel. Instead of so doing, she con- 
tinued her course until a point was reached opposite Negro Point 
Bluff on Ward's Island, where the captain of this tow put his helm 
to port, and attempted to work to îtarboard around the bow of the 
tow in shore. It was then too late far the Transfer to fall back with- 
out going ashore herself. By this time both of the tows and the 
Transfer with its floats were subjected to the effect of the cross-tide 
setting from Negro Point Bluff toward the Long Island shore. The 
Transfer was holding her way against this tide, but, as the tow of 
the Golden Rod turned to starboard, the set of the tide, before the 
tow could be drawn out of the way, swung the rear barge (which 
was being towed stern first) at a point not less than three nor more 
than 15 feet from the starboard forward corner, against the port for- 
ward corner of the Abat upon the port side of the Transfer. 

This tow of the Golden Rod (which is a boat 30 feet wide by 62 
feet long) consisted of a barge, the Sarah, upon a hawser 75 feet 
long, and a barge, the Crow, which suffered the damage by collision. 
The Crow was close up to the Sarah, and was herself 30 feet wide and 
95 feet long. The Sarah was about the same width and about 90 feet 
in length. Thus the entire length of this tow was approximately 325 
feet. If proceeding in a straight line, its width would be no more 
than 30 feet, but, accordiing to ail the testimony, the tug was holding 
over to starboard, so as to counteract the effect of the ebb tide, and 
the barges were towed to port a distance estimated by the captain of 
the Golden Rod at 25 feet, and by the captain of the Crow at 50 feet. 
This tow of the Golden Rod had come around Lawrence Point be- 
tween the Middle Ground and the Sunken Meadows, and then fol- 
lowed a steady course until she had passed Negro Point Bluff. She 
was making about six knots an hour, and her captain estimâtes the 
tide at five knots, giving a combined speed of eleven knots over the 
ground. The other tow which affected the situation consisted of two 
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boats in charge of the tug O'Brien Brothers, which came down the 
So:Un4 ovçf the Middle Ground ahèad of the Golden Rod, and on a 
course whiich-brought them, as testified to by the captain of the O'Brien 
Brothers ;and the captain' of the Golden Rod, about 100 or 150 feet off 
Negrp Point Bluff, and there immediately inside of the Golden Rod 
and her tow, The O'Brien Brothers' speed was about one knot less 
than that of the Golden Rod. Apparently at Sunken Meadows the 
Golden Rod crossed the wake oî the O'Brien Brothers, which then 
slowed ifp to allow the Golden Rod tp go by. The Golden Rod began 
to overhayl the O'Brien Brothers' tow, opposite Little Hell Gâte, or the 
upper end of Ward's Island. A one-whistle signq,l was exchanged be- 
tween:,the Transfer and the Golden Rod, which was bound from its 
position to answer the signal and to protect the O'Brien Brothers' 
tow, when |;he tows were off the upper end of Ward's Island, and when 
it is admitted by ail the witnesses the Golden Rod had commenced to 
lap or pass the O'Brien Brothers' tow. From this point the two 
boats running with the tide traveled before the collision about half 
a mile, while the Transf er, running against the tide, traveled to the 
place indicated by her captain as the point of collision, some 2,000 feet. 

The captain of the Transf er bas put in évidence a diagram made 
by him in connection with his report immediately after the collision, 
in which he locates his float close to the Long Island shore, and the 
tow of the O'Brien Brothers and the tow of the Golden Rod as at ail 
times to ,port of midchannel, indicating by this diagram that both the 
O'Brien Brothers' tow and the Golden Rod's tow had been carried over 
bodily— that is, shifted to port by the set of the tide — to such a degree 
that both boats were occupying a part of the river where they had no 
business tP navigate. The captain of the O'Brien Brothers was called 
as a witness, and he corroborâtes the captain of the Golden Rod in 
fixingthe position of both tows prior to the collision, as just off the 
Ward's Island shore, but he corroborâtes the captain of the Transfer in 
fixing its position as just off from the Long Island shore, and sud- 
denly transfers the Golden Rod and the O'Brien Brothers to a point 
some 200 feet further to port, or substantially into the position lo- 
cated by the captain of the Transfer as the place of collision. The 
captain of the O'Brien Brothers, the captain of the Transfer, and to 
some extent the captain of the Golden Rod, ail agrée that the tow of 
the Golden Rod had not cottiplëtely cleared or passed the tug O'Brien 
Brothers. The captain of the Transfer, corroborated to some extent 
by the captain of the O'Brien Brothers, places the Golden Rod barely 
jahead of the O'Brien Brothers' tug, but with the tows still alongside of 
each other. The captain of the barge which was struck did not see 
the O'Brien Brothers' tug at any time. Othçr witnesses upon the Gold- 
en Rod locate, the O'Brien Brothers as almost directly astern, but this 
would put the O'Brien Brothers hundreds of feet from her actual 
position, as the Qolden Rod was. at this time working to starboard ac- 
cording to ail the testimony. ,If this had been the position of the 
boats, the O'Brien Brothers would hâve gotten in trouble also. 

It is some 3,000 feet from Little Hell Gâte to the point of colli- 
sion. While passing they were moving at a rate of 1,100 and 1,000 
feet per minute, respectively. Hence they covered the distance in 
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less than tliree minutes, and the Golden Rod would hâve gained 300 
feet. Her tow was 335 feet long, and the O'Brien Brothers' tow was 
about the same length. It is évident that a gain of 670 feet at least 
ws necessary to let the Golden Rod get into a course ahead of the 
O'Brien Brothers. Thèse figures exactly corroborate the witnesses, 
who place the Golden Rod as just passing the O'Brien Brothers' tug. 

The captain of the Golden Rod charges the captain of the Transfer 
with a rank sheer to port, and a forward movement of some 200 or 
300 feet under the effect of this sheer, explaining that it occurred be- 
cause of the Transfer's reaching the point where the tidte set over 
to the Long Island shore. The captain of the Transfer charges the 
captain of the Golden Rod with a swing to starboard, in an attempt 
to pull around ahead of the O'Brien Brothers' tow and out of the 
way of the Transfer. This maneuver was not of itself négligent or 
blâmable at the time, for, if it had not occurred, the captain of the 
Transfer says that the Golden Rod's tow would probably hâve gone 
into the car float's broadside. This broadside collision might hâve been 
less injurious than what occurred, but the exécution of such a maneu- 
ver just at the time of the collision could not be held négligent. 

The Transfer has not alleged fault against the O'Brien Brothers, be- 
cause the whistle signal was properly given to the Golden Rod, and 
she accepted responsibility for the situation, and never by alarm or 
otherwise attempted to do more than rely upon her own efforts. If 
the O'Brien Brothers was in the position located by the captain of the 
Transfer, she would still be sub.stantially in the middle of the chan- 
nel, and would hâve interferedi only with th'e Golden Rod's movements. 
If she occupied the position located by her captain and that of the 
captain of the Golden Rod, the O'Brien Brothers had nothing at ail 
to do with the difficulties of the colliding boats. 

The Transfer has alleged fault against the Golden Rod for not 
obeying rule 7, requiring an overtaking tow coming dovvn through 
Hell Gâte at ebb tide to f ail back and let a tow ahead of her and to 
starboard pass through the Gâte first. This rule was in effect when the 
collision occurred, but has since been changed. It was plainly a rule 
to provide protection for the overtaken vessel. At the same time it 
established a binding rule upon the overtaking vessel, so as to insure 
safety by observing single file and actually falling back if the boats be 
so located as to reach the narrow passage side by side. An évasion of 
the rule, if collision results with a vessel coming in the opposite di- 
rection, cannot be excused by suggesting that an approachiiig vessel 
would understand that the overtaking tow was not intending to obey 
the rule, but was putting th'e approaching vessel into danger because 
this could be donè without risk to the tow which was being overtaken, 
and for whose benefit the rule was primarily intended. 

[2] In a situation of danger, an approaching vessel has the right to 
expect that other vessels will move according to the rules governing 
them in their relative positions, and to expect that a vessel bound to 
comply with any rule will not create a new situation, in which the prox- 
imate danger guarded against by the rule may be avoided, but in which 
a greatèr danger will be created by conditions which respect for the 
rule would prevent. 
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When the one-whistle signal was given, the Golden Rod and her 
tow were going faster than the tide, and could easily hâve held back 
of the tow of the O'Brien Brothers, as they had the whole width of 
the river on the sidie toWard which they would drift with the tide. An 
attempt to.pass the O'Brien Brothers would hâve been allowable only 
if the O'Brien Brothers accepted a signal or direction to so yield her 
rights and give the Golden Rod room as to allow the Golden Rod to 
obtain the lead before the approaching vessel was reached. If the 
O'Brien Brothers was unable because of the tide, or unwilling to 
take any other course or speed than that which she did take and which 
she had a right to take, then the captain of the Golden Rod must be 
held to bave known the danger which was likely to resuit, for he was 
familiar with thèse waters and familiar with the rule in question, and 
he cannot excuse bis présence either alongside or substantially past the 
O'Brien Brothers' tow, unless the court find as a fact that both tows 
were over to the starboard side of the channel, and that the Transfer 
deliberately crossed the river to such an extent as to bring the boats 
into collision, under a miscalculation of the space which the Golden 
Rod's tow would occupy as it swung with the tide. If the Golden 
Rod were over toward the Long Island side of the channel, such mis- 
calculation may hâve entered into the situation. But, if we put the 
Golden Rod where her captain says she was, then the Transfer must 
hâve crossed the river to port for several hundred feet, in order to 
be where a miscalculation could bave caused the accident. 

The court is satisfied that no such movement on the part of the 
Transfer has been proven. Plenty of water and a clear river was 
in front of the Transfer to the east. The testimony of witnesses for 
the Transfer is persuasive that, before the collision, she stopped her 
engines and waited, her captain testifying that in bis opinion there 
was not room for the vessels to pass at the point in the channel where 
they were going to meet, and that he therefore stopped his engines 
and substantially stood still; the way of the Transfer being merely 
sufficient to overcome the eiïect of the tide. Under thèse circum- 
stances, even if the O'Brien Brothers had forced the Golden Rod to 
a position where she could not avoid the Transfer, it must be held 
that the responsibility for getting in that position was with the Golden 
Rod ; that an observance of rule 7 would bave protected the O'Brien 
Brothers so far as the Golden Rod was concerned, but would also 
bave kept the Golden Rod in a position where a reliance by the 
O'Brien Brothers upon her rights would not bave given rise to the 
danger of collision between the barge andi the Transfer. The colli- 
sion according to the testimony must bave occurred more to the port 
side of the channel and nearer the Long Island shore than the cap- 
tain of the Golden Rod locates it. 

The only remaining question to consider is the responsibility of 
the Transfer in proceeding up the river and into the narrowest part of 
the channel after she had given a one-whistle signal to an approaching 
tow, which she saw at the time of the signal was to port of another 
tow, which it was then passing. The fact that the Golden Rod was 
given the signal and answered the signal, and that the Transfer saw 
no reason to signal the O'Brien Brothers, is positive proof that the 



THE GOLDEN EOD 521 

Golden Rod was then passîng the O'Brien Brothers, and was not in 
a position where she was expected to come down inshore of the 
O'Brien Brothers. 

The captain of the Transfer testifies that he expected the Golden 
Rod's tow to drop back, and that, when he did stop his engines, he 
did so because he saw that she had not dropped back. Before this, 
he proceeded against the tide some 2,000 f eet, and ultimately stopped at 
a point where he could not back and could not do anything to avoid 
being struck as the Golden Rod attempted to pull out of the way. 
Inasmuch as both the O'Brien Brothers and the Golden Rod were 
affected -by the same ebb tide, it would appear that the Golden Rod 
could hâve dropped back at any time before the boats actually rounded 
Negro Point Blufï, and it is apparent that the Transfer by that time 
had reached a position from which she could not do more than she 
did do to avoid collision. If the O'Brien Brothers by slowing up had 
waived rule 7 and let the Golden Rod start to go through ahead, 
then the Transfer should not be blamed if the O'Brien Brothers kept 
too close tO'the Golden Rod until it was too late for the Transfer 
to tell which of the others would yield. Even a mistake in estimating 
the swing of the rear scow in the Golden Rod's tow, and a failure on 
the part of the Transfer to stop quick enough to avoid being carried 
to a point where the extrême corner of her nearest float failed to 
clear by from 3 to 15 feet, would not seem to be such négligence on 
the part of the captain of the Transfer as to justify holding her re- 
sponsible for a part of the damages of the collision, in the face of the 
apparently plain f ault on the part of the Golden Rod. Perhaps a little 
more caution on the part of the captain of the Transfer and greater 
readiness to anticipate that the Golden Rod was not intending to re- 
spect rule 7, but was negligently disregarding that rule upon the theory 
that the O'Brien Brothers would either give way, or that the Golden 
Rod could pass so quickly as to make observance of the rule unnec- 
essary, would hâve allowed him to avoid the collision. But this can- 
not be considered négligence on his part, nor should he be thereby 
made responsible for an accident of which the proximate cause was 
plainly the miscalculation on the part of the Golden Rod, or utter 
disregard by her of the rights of the other parties. 

The cases in which damages hâve been divided because one of the 
vessels bas been approaching a situation recognized as dangerous and 
has failed to observe ordinary précautions, but has insisted upon the 
right of way or has relied on compliance with the rules by other ves- 
sels after they hâve passed the point where compliance could be ob- 
served, such as Duluth Steamship Co. v. Pittsburg Steamship Co., 180 
Fed. 656, 103 C. C. A. 622, U. S. v. Erie R. Co., 172 Fed. 50, 
96 C. C. A. 538, and The New York, 175 U. S. 187, 20 Sup. Ct. 67, 
44 L. Ed. 126, cannot apply in this case. To hold the Transfer at 
fault for proceeding a few feet too far toward the east before she 
stopped her engines and waited seems to be impossible. The necessity 
for careful estimate on the part of the Golden Rod before attempting 
to pass the O'Brien Brothers, or on the part of both the Golden Rod and 
the O'Brien Brothers, if the latter tug was slowing up and the Golden 
Rod was endeavoring to go ahead, makes it necessary to hold (even 
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if thc: Transf er could see that mie 7 had been disregarded and that 
the Golden l^od was seeking, to take the lead) that the Transf er should 
not be punished for not being able to estimate better than the Golden 
Rod what the Golden Rod was .capable of açcomplishing in the dan- 
gerous situation which she chose for herself, or for not being able to 
tell what the Ô'Brien Brothers would do. 

It must be remembered that the O'Brien Brothers could always hâve 
given way^ and, if the Transfer could be blamed, after the O'Brien 
Brothersi had waived the requirements of rule 7, the O'Brien Brothers 
could bç held in fault as well, and the court would hâve to try the 
issue between her and the Transfer. 

The libelant may hâve a decree against the Golden Rod for his 
damages ând costs, and the libel against the fransfer must be dis- 
missed. 



INTERNATIONAL TRANSIT CO. v. CITY OF SAULT STB. MARIE et aL 
(District Court, W. D. Mlchigan, N. D. March 14, 19'12.) 

1. LioENSES (§ 6») — Régulation— AuTHORiTY of Citie»— Intebnationai Nav- 

IGATibN. 

A City, by vlrtue of its charter powers derlved from tUe.state, has no 
rlght to exact a Ucense fee from a citizen of a forelgn country for tlie priv- 
ilège Of operatlng ferryboats, sltus of wlilchi Is in such foreign country, 
engagea In tlie ferriage of passengers and property from a private wharf 
across an International boundary river to a landing on the opposite shore. 

[Ed. Note. — For other cases, see Llcensea, Cent. Dig. g§ 5, 6; Dec. Dig. 
16.» 

Ferries as carriers, see note to Wade r. Luteher & Moore Cypress Liun- 
ber Co:, 20 O. 0. A. 53e.] 

2. TBEATIBS (8 8'f)^-lNTBRNAfI0NAI, Navioation— Rboulatios— Fees. 

Under the treaty betweei) the United States and Great Brltain, Jan. 11, 
1909, 86.Stat. 244Ô, art. 1, relating to the boundary waters between the 
United States and Canada, and providlng that the navigation of naviga- 
ble boundary waters shall be'free and open for the purpose of commerce 
to the Inhabitants and to the sbips of both countrles, equally, subject to 
any laws and régulations of either country, within Ite own territory, not 
inconsistenit wlth such privilège of free navigation, and applying equally 
withôut diècrlminatlon to the Inhabltants, ships, vessels, and boats of 
both countrles, the clty of Sault Ste. Marie had no power to preseribe 
- : and flx- rates of fare to be charged by the Canadlân owner and operator 
of ferryboats across St Mary's river between Ontario and Michigan as 
a municipal régulation. 

[B^d. Note. — For other cases, see Treaties, Cent. Dig, S 8: Dec. Dig. S 
8.*] 

In Equity. Suit by the International Transit Company against the 
City of Sault Ste. Marie and othérs, Decree for complainant. 

The complainant Is a corporation organized under the laws of the province 
of Ontario/ Dominion of Canada,; and llcensed by the Dominion government 
to operate a ferry called "Ivings Ferry" across St Mary's river between Sault 
Ste. Marie, Ontario, and Sault Ste. Marie, Mich. SJ. Mary's river is naviga- 
ble for large boats and vessels and is à part of the boundary waters between 
the United States and Canada. Complainant owns and opérâtes two steam 
vessels of Canadlân registér in its business of ferrying passengers and prop- 
erty across St. Mary's river between the two cities. It owns and uses a pri- 

tFor otbar casea see «un» topic & i kvubsb. lu Dec. & Âm. Digs. XS07 to date, & Rep'r Indexée 
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vate wharf in the city of Sault Ste. Marie, Ontario, and leases and uses a 
private wharf or dock In the city of Sault Ste. Marie, Mlch., and doea not 
make use of any dock, wharf, or property of any kind belonging to the city. 
It maintains and has an office and warehouse upon the leased dock where ail 
fares and tolls are paid and received ; none being paid or collected upon the 
boats. Complainant's license from the Dominion govemment spécifies the 
seasons during which the ferry shall be operated, the frequency of service to 
be glven, and the hours at which boats shall be run, fixes a schedule of rates 
to be charged for the several classes of transportatlon, passengers, vehicles, 
and frelght, prolïibits the takmg or receiving of any other or larger fares or 
tolls than those so imposed, and déclares that by any failure to comply wlth 
Its terms the right to operate the ferry shall be forfeited. 

The défendant city of Sault Ste. Marie is a municipal corporation organlzed 
under the laws of the state of Michigan, and, by its charter granted by the 
State Législature, has the right, power, and authority "to establish or au- 
thorlze, license and regulate, ferries to and from the city or any place therein, 
or from one part of the city to another, and to regulate and prescribe, from 
time to time, the charges and priées for the transportatlon of persons and 
property thereon." 

Section 191 of the législative act constituting the city charter also provides 
as follows: "The council may regulate and license ferries from the city or 
any place or landing therein to the opposite shore, or from one part of the 
city to another, and may require the payment of such reasonable sum for such 
license as the council shall deejn proper ; and may Impose such reasonable 
terms and restrictions in relation to the keeping and management of such 
ferries, and the time, manner and rates of carriage and transportatlon of per- 
sons and property as may be proper; and provide for the revocation of any 
such license, and for the punishment, by proper fines and penalties, of the 
violation of any ordinance prohibiting unlicensed ferries and regulating those 
established and licensed." 

Pursuant to the authority thus conferred, the council of the défendant city 
has adopted an ordinance entitled "An ordinance to license and regulate fer- 
ries." Sections 1, 2, and 3 of such ordinance are as follows: 

"Section 1. No person, 'persons, or Company shall operate a ferryboat, or 
engage in the business of carrylng or transporting persons or property thereon 
from the city of Sault Ste. Marie, Michigan, and across the St. Mary's river 
to the opposite shore, without flrst obtalning a license theref or from the 
mayor and by otherwise complylng with the provisions of this ordinance. 

"Sec. 2. The mayor of said city Is hereby empowered and authorized to 
issue and grant a license, as herein provided, to any person, persons, or Com- 
pany to keep, maintain and operate a ferry or ferries, for the carrylng and 
transporting of persons and property from the city of Sault Ste. Marie, Mich- 
igan, aeross the St. Mary's river to the opposite shore, on his, or their paying 
Into the city treasury the sum of flfty ($50) dollars annually for each boat 
so engaged in the carrylng and transportatlon of persons and property, and 
for each launeh, sallboat or rowboat used and operated as a ferry from said 
city to the opposite shore, the sum of five ($5) dollars annually. 

"Sec. 3. Before any license shall be issued or granted by the mayor aa 
provided in section two (2) of this ordinance, the person, persons or company 
desiring the same, shall make application therefor to the mayor in writing, 
which application shall state the name or names of the boat or boats to be 
operated as a ferry or ferries, the place or places for receiving and landing 
persons and property by said ferry or ferries within said city, and which 
application shall also be signed by the person or persons desiring the license ; 
and when said application is made by a company or corporation, said appli- 
cation shall be signed by the duly authorized oflicers of such company or cor- 
poration. Said application shall also contain a true and correct schedule of 
the rates of ferrlage of persons and property proposed to be charged by the 
applicant within the territory prescribed by section two (2) of this ordinance. 
And no license shall be issued or granted hereunder unless the application 
therefor shall conform to the provisions of this ordinance. And any licensee, 
to whom a license shall hâve been issued under this ordinance, who shall faU 
or refuse to conduct his or their business of ferrying under said license in 
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accordance wlth the terms, provisions and conditions contalned In the appli- 
cation therefor, or contrary to the provisions of thls ordlnance, sliall be 
deemed to liave forfelted his or tlieir rights to operate said ferry or ferries, 
and sliall subjeet the offender to the same penalties herein provided for po- 
eratlng a ferry or ferries contrary to thls ordlnance wlthout a license 
therefor." 

Other sections of the ordlnance speclfy, as mlnutely as the Canadlan li- 
cense, the season, frequeucy, and hours of service and rates to be charged for 
the several classes of transportatlon. In ail thèse particulars the rules spec- 
ified by the ordlnance are différent from those prescrlbed by the Canadian 
license. ' The ordlnance also provides that, for failure to comply wlth any of 
its ternis, the right to operate the ferry shall be forfelted and the company 
and its employés shall be subjeet to crlminal prosecutlon. 

Article 1 of the treaty between the United States and Great Brltaln of 
Jan. 11, 1909, 36 Stat. 2449, relatlng to boundary veaters between the United 
States and Canada, contains this provision: "The high contracting parties 
agrée that the navigation of ail navigable boundary waters shall forever con- 
tinue free and open for the purposes of commerce to the inhabitants and to 
the ships, véssels, and beats of both coiintrles equally, subjeet, however, to any 
lavrs and régulations of either country, within Its own territory, not incon- 
sistent wlth such privilège of free navigation and applying equally and wlth- 
out discrimination to the Inbabitants, ships, vessels, and beats of both 
countries." 

The défendants seek to enforce the ordlnance above mentioned by prose- 
cutlon of the complalnant's employés for failure to comply wlth it and com- 
platnant brlngs this suit to restratn such en forcement. 

Boynton, McMillan, Bodman & Turner, of Détroit, Mich., for com- 
plainant. 

F. T. McDonald (John W. Shine, of counsel), of Sault Ste. Marie, 
Mich., for défendants. 

SESSIONS, District Judge (after stating the facts as above). Com- 
plainant contends that, in operating its ferry and ferryboats, it is en- 
gaged in foreign commerce, and that the enforcement of the city ordi- 
nance in question is a violation of the commerce clause of the Con- 
stitution of the United States, which places the régulation of interstate 
and foreign commerce within the exclusive jurisdiction and control of 
'Congress, and is also a violation of the above-quoted article of the 
treaty between the United States and Great Britain. On the. other 
hand, the défendants contend that the right to license and regulate fer- 
ries, even though they are operated upon and across boundary waters 
between states or between the United States and a foreign country, is 
one of the many powers reserved to the states and not delegated to 
Congress, and therefore that the enforcement of this ordlnance is a 
lawful exercise of such power and is not an encroachment upon the 
constitutional powers of Congress, nor a violation of rights secured by 
treaty, even though foreign commerce may thereby be incidentally 
affected. 

In support of their respective contentions, counsel upon both sides 
rely upon décisions of the Suprême Court of the United States. Coun- 
sel for complainant insist that the later décisions of that court, par- 
ticularly in the cases of Gloucester Ferry Co, v. Pennsylvania, 114 U. 
;S. 196, 5 Sup. Ct. 826, 29 L. Ed. 158, and Covington Bridge Co. v. 
Kentucky, 154 U. S. 204, 14 Sup. Ct. 1087, 38 L. Ed. 962, hâve set- 
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tled the présent issues in its favor, while counsel for défendants are 
equally insistent that the later décisions hâve in no wise modified or 
overruled the earUer ones (Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23 ; 
Fanning v. Grégoire, 16 How. 524, 14 L. Ed. 1043 ; Conway v. Tay- 
lor, 1 Black, 603, 17 L. Ed. 191, and Wiggins Ferry Co. v. East St. 
Louis, 107 U. S. 365, 2 Sup. Ct. 257, 27 L. Ed. 419), by which they 
claim the questions hère involved hâve been foreclosed in accordance 
with their contentions. 

The difficult and délicate problem thus presented is precisely stated 
but not solved in St. Clair County v. Interstate Transfer Company, 192 
U. S. 454-465, 24 Sup. Ct. 300, 303 (48 L. Ed. 518), where the court, 
after reviewing the cases above mentioned, says: 

"The position of the parties as to the cases which we hâve revlewed is this: 
The county (city) insists that the statement in Gibbons v. Ogden that the es- 
tablishment of ferries was withln the reserved powers of the states, and the 
rulings in Fannlng v. Grégoire, Conway v. Taylor, and Wiggins Ferry Oo. v. 
East St. Louis, afflrmatively settle that a state may establish ferries over a 
navigable river, the boundary between two states, and license the saine, and 
that doing so is not only not répugnant to the commerce clause of the Consti- 
tution of the United States, but is in consonance therewith, since the power 
as to ferries was reserved to the states and not delegated to the national gov- 
ernment. The Gloucester Ferry Case, it is said, rested upon the nature of the 
particular tax imposed by the state of Pennsylvania, and that the case may 
hence not be considered as overruling the prevlous cases, not only because it 
did not expressly refer to them, but also because some expressions found In 
the opinion which we hâve cited are construed as substantially afiirming the 
right of the state to regulate and license a ferry like the one hère in question. 
On the other hand, the corporation urges that the rulings In Fanning v. Gré- 
goire and Conway r. Taylor proceeded upon a misconeeptlon and partial view 
of the language of Chief Justice Marshall in Gibbons v. Ogden. That language, 
it is insisted, when the sentences are considered which immediately précède 
the passage quoted in Fanning v. Grégoire and Conway v. Taylor, clearly dem- 
onstrates that the Chlef Justice was referring to the power of the states 
to license and control ferries on streams of a local character, and this, it is 
said, is demonstrated by the statement on the subject in the Gloucester Ferry 
Case. The case of Wiggins Ferry Co. v. East St. Louis, it is argued, proceeded, 
not upon the right of the state over the ferry, but upon its power to tax prop- 
erty whose situs was within its jurlsdiction, and this was the view adopted by 
the court below. The Gloucester Ferry Case, it is urged, did not proceed upon 
the nature of the tax, but upon the want of power in the state of Pennsylvania 
to exert its control over a ferry crosslng a river which was a boundary be- 
tween two states, so as in effect to burden the carrying on of Interstate com- 
merce. And that case, it is further insisted, therefore qualifies, if it does not 
speciflcally overrule, the earller cases." 

The rulings in Gloucester Ferry Co. v. Pennsylvania and Coving- 
ton Bridge Co. v. Kentucky, when applied to the conceded facts of 
the présent case, settle beyond controversy that the complainant is 
engaged exclusively in foreign commerce, and that its ferryboats, 
wharfs, docks, offices, and warehouses are ail instruments of foreign 
commerce. But defend&nts insist that the power to regulate ferries, 
even though they are engaged in and are instruments of interstate or 
foreign commerce, is vested andl rests in the state and its municipal 
corporations, and that such power to regulate includes the right to 
license and to require the payment of a license fee and also the right to 
prescribe rates and toUs for the transportation thereon of persons and 
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property. Section 1 of the city ordinance undcr considération pro- 
vides that: 

"No person, persons, or company shall operate a ferryboat, or engage In 
the business of carrylng or transportlng persons or property thereon" from 
the Mlchlgan clty across the river to the Canadlan shore "wlthout flrst ob- 
tainlng a llcense therefor from the mayor and by otherwlse coœplylng with the 
provisions Of thls ordinance." 

Section 2 empowers and authorizes the mayor of the city to issue 
and grant à license "as herein provided" upon the payment of the pre- 
scribed annual license fee. Section 3 provides that: 

"Before any license shall be IsSned or granted by the mayor as provided 
In section 2 of this ordinance, the person, persons or company desirlng 
the same, shall make application therefor to the mayor in wrlting * * * 
signed by the person or persons desirlng the license. * * * Sald ap- 
plication shall also contaln a true and correct schedule of the rates of fer- 
riage of persons and property proposed to be charged by the appileaut. 
* * • And no license shall be Issued, or granted hereunder unless the ap- 
pllcatioii therefor shall conform With the provisions of this ordinance." 

Section 6 prescribes in détail the tolls and fares to be charged for 
the ferriage of persons and property. It thus appears that the pay- 
ment of a license fee and an agreement to comply with the terms of 
the ordinance' as to tolls and fares are both conditions précèdent to the 
obtainihg çii a license and to the right to engage in a business which 
is foreign or international commerce. , It neçessarily follows that unless 
the state, through its municipal agency, has the right both to exact a 
license fee f of the privilège of engaging in international commerce and 
to prescribe the rates to bé charged therein, this ordinance cannot 
be sustained; Two questions are thus presented!: 

First. Has a state municipality the right and power to license a 
ferry operated by a foreign corporation upon and across navigable in- 
ternational boundary waters? 

Second. As a municipal regùlatiori, can the state municipality pre- 
scribe and fix the rates of fare to be charged by the owner for the 
transportation of persons and property upon such ferry? 
, [1] The first question has not been definitely answefed in the adju- 
dicated cases in the fédéral courts. The doctrine that the power to li- 
cense ferries and to impose a license fee upon ferry keepers engaged 
in Interstate commerce is a police power which can be exercised by the 
state and its municipal corporations "undoubtedly finds support in the 
opinions announced in Fanning v. Grégoire and Conway v. Taylor." 
In Wiggins Ferry Co. v. East St. Louis, the court expressly declared 
that a state has the power "to impose a license fee either directly or 
through one of its municipal corporations upon thé keepers of ferries 
living in the state for boats ownedi by them and used in ferrying pas- 
sengers aiî-J goods from a landing in the state across a navigable river 
to a landing in another state." The following excerpts from the opin- 
ion in that casé clearly and concisely state the rule there laid down 
,and also its limitations : 

"The levylng of a tax upon vessels or other water craft or the exaction of 
a license fee by thè state wlthin which the property subjeet to the exaction 
has its sitns IS not a régulation' of commerce wlthin the meaning of the Con- 
stitution of the United States. * * * The exaction of a license fee la 
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an ordinary exercise of the police power by municipEil corporations. Whèn, 
therefore, a state expressly granta to an incorporated city, as in tliis case, ttie 
power 'to llcense, tax, and regulate ferries,' the latter may impose a license 
tax on the keepers of ferries, altiiougti tlieir boats ply between landings lying 
in two différent States, and the act by whicli tlils exaction Is authorized will 
not be held to be a régulation of commerce." 

The basic principle underlying this décision of the Suprême Court 
seems to be that a municipality has the power to tax property located 
within its limits or to exact a license fee f rom the owners thereof Uv- 
ing within its limits for the privilège of using and employing such 
property in a quasi public service, and that the exercise of such power, 
when applied to persons engaged: in and to instruments employed in 
interstate commerce, is not an invasion of the exclusive power of Con- 
gress to regulate commerce conferred upon it by the Constitution. 
Thus construed and limited, the Wiggins Ferry Case falls far short 
of sustaining défendants' contention that the city of Sault Ste. Marie, 
by virtue of its charter powers derived from the state, has the right to 
exact a license fee from a citizen of a foreign country for the privi- 
lège of operating ferryboats, whose situs is in such foreign country, in 
the ferriage of passengers and property from a private wharf in the 
défendant city across an international boundary river to a landing 
upon the opposite shore. By inf erence at least, the right to exact such 
license fee is negativedi in the following cases, where the Wiggins 
Ferry Case is cited and construed: Moran v. New Orléans, 112 U. 
S. 69-74, 5 Sup. Ct. 38, 28 L. Ed. 653 ; Pickard v. Pullman Southern 
Car Ce, 117 U. S. 34-50, 6 Sup. Ct. 635, 29 L. Ed. 785; Pullman's 
Car Co. V. Pennsylvania, 141 U. S. 18-23, 11 Sup. Ct. 876, 35 L. Ed. 
613. 

[2] The second question must be answered in the négative upon the 
authority of Covington Bridge Co. v. Kentucky, 154 U. S. 204, 14 
Sup. Ct. 1087, 38 L. Ed. 962, in which it was held that the state of 
Kentucky had no power to fix or regulate toUs upon a bridge over a 
navigable stream between the states of Ohio andi Kentucky. The 
positive language of the Suprême Court in that case, when applied to 
the facts in the présent case, settles beyond controversy that the city 
of Sault Ste. Marie has no power to fix rates and charges for the 
transportation of persons and property upon an international ferry : 

"If, as was intimated in tliat case (Gloucester Ferry Company v. Pennsyl- 
vania), interstate commerce means simply commerce between the states, it 
must apply to ail commerce which crosses the state Une, regardless of the 
distance from which it comes or to which It is bound, before or after cross- 
ing such state Une; in other words, if it be commerce to send goods from 
Cincinnati, in Ohio, to Lexington, in Kentucky, it is equally such to send goods 
or to travel in person from Glncinnati to Covington. And whlle the reasons 
which influenced thls court to hold, in the Wabash Case [118 U. S. 557, 7 Sup. 
Ct. 4, 30 L. Ed. 244], that Illinois could not flx rates between Peoïia and New 
York, may not impress the mind so strongly when applied to fixing the rates of 
toU upon a bridge or ferry, the principle is identically the same, and, at least 
in the absence of mutual or reciprocal législation between the two states, it 
Is impossible for either to fix a tariff of charges. 

"With référence to the second question, an attempt is made to distingulsb 
a bridge from a ferryboat, and to argue that while the latter is an instru- 
ment of interstate commerce, the former is not. Both are, however, vehicles 
of such commerce, and the fact that one is movable and the other is a flxture 
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makes no différence In the application of the rule. ♦ • • While the bridge 
Company Is not Itself a common carrier, It affords a highway for such car- 
rlage, and a toll upon such bridge is as much a tax upon commerce as a toU 
upon a turnpike Is a tax upon tûe traflŒc of such turnplke, or the charges upon 
a ferry a tax upon the commerce across a river. 

• "In Conway v. Taylor's Executors, 1 Black, 603 [17 L. Ed. 191], a ferry 
franchise on the Ohlo was held to be grantable under the laws of Kentucky 
to a citizen of that state who was a riparian owner on the Kentucky side. 
It was said not to be neeessary to the validity of the grant that the grantee 
should hâve the right of landlng on the other side or beyond the jurisdlction 
of the State. The opinion, however, dld not pass upon the question of the 
right of one state to regulate the charge for ferriage, nor does it folio w that 
beeause a state may authorize a ferry or bridge from its ovm territory to 
that of another state, it may regulate the charges upon such bridge or ferry. 
A state may undoubtedly create corporations for the purpose of building and 
running steamshlps to foreign ports, but it would hardly be elalmed that an 
attempt to fix a scale of charges for the transportatlon of persons or prop- 
erty to and from such foreign ports would not be a régulation of commerce 
and beyond the constitutional power of the state. ♦ * • 

"We do hold, however, that the statute of the commonwealth of Kentucky in 
question In this case Is an attempted régulation of commerce whlch it is not 
withtn the power of the state to make. As was sald by Mr. Justice Miller 
in the Wabash Case: 'It is Impossible to see any distinction in its effects 
upon commerce of either class between a statute whieh régulâtes the charges 
for transportatlon and a statute whlch levies a tax for the beneflt of the state 
upon the same transportatlon.'" 

It is undoubtedly true that the courts of several of the states, in 
deliverances both before and since the décision above quoted, hâve 
held that the states possess the rights and powers claimed for them by 
the défendants in the case at bar. It is also true that this doctrine 
finds slight support in certain dicta contained in some of the earlier 
opinions of the Suprême Court when read and considered apart from 
their context and when separated from the facts to which they relate. 
Further comment upon thèse décisions of the state court and thèse 
expressions of the fédéral court is made unnecessary, îf not improper, 
by the following pertinent statement in the opinion in the Covington 
Bridge Case : 

"It is true the states hâve assumed the right in a number of Instances, 
sInce the adoption of the Constitution, to flx the rates or tolls upon Interstate 
ferries and bridges, and perhaps In some instances hâve been recognlzed as 
having the authorlty to do so by the courts of the several states. But we are 
not aware of any case in this court where such right has been recognlzed." 

Neither the state of Michigan nor its municipal corporation, the 
city of Sault Ste. Marie, has any power or authority to negotiate or 
treat with the Dominion of Canada with relation to the régulation of 
commerce between the two countries or the instruments of such com- 
merce. As was said in the case of Bowman v. Chicago & Northwest- 
ern Ry. Co„ 125 U. S. 465^82, 8 Sup. Ct. 689, 697 (31 L. Ed. 700) : 

"Laws whlch eoncem Ihe exterlor relations of the United States with other 
nations and governments are gênerai in their nature, and should proceed 
exclusively from the législative authority of the nation. The organizatlon of 
our state and fédéral System of governnjent Is such that the people of the 
several states can hâve no relations wIth foreign powers In respect to com- 
merce or any other subject, except through the government of the United 
States and Its laws and treatles. Henderson v. Mayor of New York, 92 U> 
S. 259, 273 [23 D. Ed. 543]." 
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And again, in Crutcher v. Kentucky, 141 U. S. 47-57-58, 11 Sup. 
Ct 851, 854 (35 L. Ed. 649): 

"It has frequently been laid down by this court that the power of Congress 
over Interstate commerce is as absolute as it Is over foreign commerce. 
Would any one prétend that a state Législature could proMbit a foreign cor- 
poration — an Bnglish or a French transportation Company, for example — from 
eoming into its bordera and landing goods and passengers at its wharves, and 
soliciting goods and passengers for a return voyage, without first obtalning 
a license from some state offieer, and flling a sworn statement as to the 
amount of its capital stock paid in? And why not? Bvldently because the 
matter is not within the province of state législation, but within that of na- 
tional législation. Inman Steamship Co. v. Tinker, 94 U. S. 238 [24 L. Ed. 
118]. The prérogative, the responsibility, and the duty of providing for the 
seeurity of the citizens and the people of the United States in relation to for- 
eign corporate bodies, or foreign individuals with whom they may hâve rela- 
tions of foreign commerce, belong to the government of the United States, and 
not to the government of the several states; and confidence in that regard 
may be reposed in the national Législature without any anxiety or appré- 
hension arising from the fact that the subject-matter Is not within the prov- 
ince or jurlsdiction of the state Législatures." 

In this particular instance the regulating acts of the local and sub- 
ordinate municipalities of the two nations, whether authorized or un- 
authorized on the part of either, are conflicting and not mutual and 
reciprocal. The national governments hâve acted directly and, in the 
exercise of their treaty-making power, hâve ordained that the navi- 
gation of the waters of St. Mary's river "from main shore to main 
shore" shall forever continue free and open for the purpose of com- 
merce to the inhabitants and to the ships, vessels, and boats of both 
countries equally, subject only to such local laws and régulations as 
are not inconsistent with such privilège of free navigation. In thèse 
respects the présent case diflfers from those cases involving the régula- 
tion of bridges or ferries used in Interstate commerce, and the intima- 
tion contained in the opinons in some of the cases that states by mutual 
or reciprocal législation may possibly regulate and fix rates and tolls 
upon an interstate bridge or ferry has no application and need not be 
considered or discussed. 

Complainant is entitled to the injunction prayed for in its bill of 
complaint, and a decree will be made accordingly. Complainant will 
recover its costs to be taxed against the défendant city of Sault Ste. 
Marie. 



CONWAT et al. v. CITY OF NEW ÏORK et al. 
(District Court, E. D. New York. February 1, 1912.) 

1. Salvage (§ 31*) — Amount OF Compensation— Saving Scow from Fibe. 

An award of $150 as salvage made to the owners, master, and erew of 
a tug for services rendered in putting out a fire in a load of rubbish on 
board a scow, the service requiring about an hour, and not having been 
attended by any particular danger to the tug or crew. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 75-77 ; Dec. Dig. 
§ SI.* 

Salvage awards In fédéral courts, see note to The Lamington, 30 C. C. 
A. 280.] 

*For otber cases see same topic & i itomber in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
194 F.— 34 
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2. Salvagb (§ 50*)— Suit rp Eecoveh-tLiIabilitt as Between 'Respondents. 

LIbélants brought Suit in admlralty agalnst the clty of New îork to 

recover for salvage services rendered to a scow owned by tli© dty. Re- 

spondent appeared, 'and set up as a défense that tbe scow was at the 

tlme under hire to an tmprovement company which had contracted to re- 

turn It in good condition, and tbe service, if any, was rendered to such 

^ Company. Before tliè Issuance of citation agalnst the company, it was ad- 

, Judged bankrupt, and appeared by its trustée. , Eeld, on a flnding that 

the company was ultimately Uable, that Inasmueh as the city had not 

brought it in before bankruptcy so as to enable libelants to requlre seeur- 

Ity, and it appearlng that the city had securlty under its contract of hir- 

ing, llbelant was entitled to a decree agalnst both respondents. 

[M. Note.— For Other cases, see Salvage, Cent. Dig. §§ 130-132; Dec, 
Dig. S 50.*] 

In Adiniralty. Suit by William J. Conway and Charles A. Fox, as 
owners of the tug Charles A. Fox, against the City of New York and 
the Water Front Improvement Company, brought in by respondent 
city. Decree for libelants against both respondents. 

Foley, Martin & Nelson (Mr. Martin, bi counsel), for libelants. 
Archibald Watson, Corp. Counsel (Mr. Nicholson, of counsel), for 
City of New York. 
William C. Foster, for trustée of Water Front Improvement Co. 

CHATFIELD, District Judge (orally). I will reserve the question 
as to the liability of either the city or the Water Front Improvement 
Company; it being apparent that as it stands there is no security in 
the possession of the court. 

[ 1 ] As to the question of salvage — that is, the mère amount — there 
are several things to be taken into considération. There was no dam- 
age done to the boat in the putting out of the fire, which was in the 
loadi of ashes and rubbish. Aid had to be timely, and the advantage of 
calling on anybody for assistance was to prevent damage rather than 
to stop tHe damage that had already been caused. The danger was not 
great, taking into account the draught of the boat, the locality and 
the exact circumstances of the fire, but the rendering of the services 
was as efficient as could hâve been, even had the services been danger- 
ous. When a tug undertakes such work, it takes the chance of the 
value of its services as well as of the danger, and in this instance the 
value of the service (inasmueh as the dredge was some distance away 
and the fireboat would hâve gotten there before the fire would seem to 
hâve spread to any great extent) as well as the danger of the situatiori 
proved to be less than they anticipated. According to the testimony, 
there was considérable blaze, and the position of the boats and the fact 
that access tothe scows could onlybe had over atemporary plank seem 
to justify the action of the Italians in calling for help, and what they 
wanted was the help of a stream of water, so that the act of the tug 
was a salvage act. At the same time the services were not much more 
than pumping services. The time occupied in the entire transaction 
seems to hâve been less than an hour. The time that the fireboat had 
to use, whether she was aground or was simply getting to the scène of 

*Fov other cases see aame topic & § ni7MBEB lu Dec. & Am. Dige. 1907 to date, & Rep'r Indexes 
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the fire, not being great in point of time, still justifies the rendering 
of services by a tugboat on the spot. 

As to the claims, I think that the $50 claim. filed at first was evident- 
ly one for services, and was not based upon' the idea of salvage. The 
second claim for the master and sailors would seem to hâve been made 
in full contemplation of the idea that they were entitled to compensa- 
tion for what they did. The fact that the men on board of the tug 
àid not participate in it, that the estimate of it was solely by the owner, 
limits him, but not the men on the tug. 

I think that for such services an award of $66.67 to the owner of 
the tugboat and of $83.33 to the men is right. The idea of estoppel 
applies to the master of the tug, but under the circumstances, there 
being no knowledge of the claim brought home to the men, I think 
they are entitled to an award for what they did, and that the master's 
share should be eut down as I hâve suggested. 

I will take under considération the question of liability as against the 
city and the Water Front Improvement Company and the imposition of 
costs. 

After considération the court renders the fourth written opinion : 

[2] The libel herein was filed for services performed in saving from 
fire a scow at Riker's Island, New York City, upon June 15, 1910, at 
about half past 7 in the evening. • The circumstances of the transac- 
tions and the value or award hâve been disposed of above. 

It appears that a fire occurred in a load of ashes and rubbish upon 
the scow. The Workmen in charge called to a tug passing up the Sound. 
This tug put in by a short channel, and put out the fire before the fire- 
boat could arrive. One witness testified that the fireboat had to go 
around by a longer channel, and seemed to be aground in the mud for 
a time. 

As to the fixing of liability, many complications arise. The libelant 
is entitled to recover the allowance of $150 primarily from the owner 
of the barge, namely, the city of New York. Inasmuch as this barge 
was in use in the public service, and as the city of New York is a cor- 
poration capable of being sued, an action in rem would not lie, but 
under the rules of admiralty the présent suit was brought in personam 
and no security was required. 

The answer of the city was not filed until the 23d of February, 1911, 
and therein the city not only raises an issue upon the merits of the al- 
leged cause of action, but also pleads in bar that a contract existed 
between the city of New York and the Water Front Improvement 
Company, by which the city of New York furnished the scow in ques- 
tion, with others, to the company for certain work, at the rate of $6 
per day. The contractor agreed at his ovvn cost and expense to keep 
the scows in good condition and repair, and to return them in good 
condition and repair to the city at the end of the service. Hence the 
city allèges, that the salvage service, if rendered, was rendered to the 
Water Front Irriprovement Company, and not to the city. 

A pétition was filed by the city upon the same day, based upon the 
terms of this contract, in which citation against the Wtiter Front Im- 
provement Company was asked, that they might be brought in to an- 
swer the libel, and that the Water Front Improvement Company should 
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be condlenined to pay the costs and damages of the action if any were 
awarded. No citation was issued thereon, nor appearance in the suit 
filed, but a voluntary notice of appearance by the Water Front Im- 
provement Company in the action, praying that "right and justice in 
the premises should be decreed," was served upon the city of New 
York on the 8th day of March, 1911. Within a short time thereafter 
the Water Front Improvement Company was adjudicatedJ a bankrupt, 
and its property is now in the hands of the trustée in bankruptcy. On 
November 25, 1911,. the trustée in bankruptcy appeared in the action 
and filed an answer on behalf of himself as trustée, denying the right 
of the libelant to recover an award for salvage, and answering the libel 
upon the merits. Upon the same day the said trustée in bankruptcy 
interposed an answer on his own behalf to the pétition filed by the 
city of New York, setting up as a défense to said pétition an allégation 
that any salvage service was rendered for the benefit of the city of 
New York, and not for the Water Front Improvement Company. In- 
asmuch as the city of New York neither obtained the issuance of a ci- 
tation, nor did the Water Front Improvement Company formally ap- 
pear on the record prior to the bankruptcy, no occasion arose and no 
opportunity was afforded for the libelant to consent to the substitu- 
tion of the Water Front Improvement Company as party respondent 
in the place bf the city of New York, nor to obtain any security from 
the Water Front Improvement Company in the place of the res, which 
ordinarily would be the subject of the action. 

The city of New York has now introduced in évidence the contract 
with the Water Front Improvement Company referred to in the an- 
swer and pétition, and it would appear that any loss of services of the 
boat, because of the repairs to the boat itself, which were prevented 
by the action of the libelant at the time of this fire, would fall upon the 
Water Front Improvement Company under its contract. The render- 
ing of salvage services was in a sensé like the collection of insurance, 
if insurance had been taken out by the Water Front Improvement 
Company and a loss had been paid. If the boat was turned back to the 
city of New York in as good condition as it was turned over to the 
contractor, so that no claim arose under the contract, it would seem 
that whatever benefit was rendered by salvage was rendered to the 
Water Front Improvement Company, rather than to the city of Nev/ 
York. But this question is complicated by the possibility of damage to 
other property of the city and to other boats in the neighborhood, for 
which again a claim might hâve been made against the Water Front 
Improvement Company, and hence from the prévention of which they 
received benefit. 

The city of New York by bringing in the Water Front Improvement 
Company would hâve madte it possible for the libelant to elect to trans- 
fer his claim to the Water Front Improvement Company, relieve the 
city, and to seek secu,rity for his actions, which he was eptitled to do 
in admiralty if the proceeding be in rem, but which he could not do 
against the city. The advantages which the libelant might hâve had 
under this situation were lost through the failure of the city of New 
York to compel the Water Front Improvement Company to act until 
the case actually was called for trial, and it now appears that the in- 
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tervention of bankruptcy has rendered this an unliquîdlated claim. 
Présent liquidation by the decree of this court would only entitle the 
libelant to a dividend against the bankruptcy estate. Even if the award 
be made against the city, it, in turn, would hâve in bankruptcy merely 
a claim upon which it would obtain the same dividend as the claim 
of the libelant. But on the trial the libelant has allowedi the trustée in 
bankruptcy finally to join in the action and to litigate the salvage claim 
upon the merits, and has thus apparently waived any rights which 
lie might hâve had against the city for lâches on its part. 

Hence it is impossible to détermine in this suit the rights of the 
three parties as they might be determined if bankruptcy had not inter- 
vened. Salvage services, however, are a claim against the property 
saved and the owner thereof , primarily, even if payment of this obliga- 
tion can be transferred to another party when brought in as the real 
party in interest. This nevertheless is subjecf to the allowance of a 
claim against the original party and the substitution in the decree of 
the parties against whom the award shall run. In the présent case the 
city of New York did not settle the claim when originally made because 
of the contract with the Water Front Improvement Company. The 
city of New York must by law hâve obtained security for itself against 
ail loss occasioned by or representing a portion of the subject-matter of 
the contract entered into. This bond is available to the city, and rights 
under it would seem to be superior to the claim of the trustée in bank- 
ruptcy, and the salvage award, if allowed against the city, can be re- 
covered by the city in full. 

For thèse reasons, it would seem inéquitable to allow the city to be 
relieved of its liability for thèse salvage services and to direct the 
libelant to pursue the Water Front Improvement Company by any 
process of subrogation to the city's rights. As between the city of 
New York and the Water Front Improvement Company, inasmuch as 
both the city and the Water Front Improvement Company hâve sub- 
mitted themselves to the jurisdiction of this court to détermine the 
obligation of the company under its contract, it must be held that the 
city of New York is entitled to claim under the contract set forth this 
salvage award as damages for the breach of contract to return the 
boats in as good condition as when delivered; it being évident that 
the salvage claim attaches to the boat, even though an action in rem 
be not allowed. 

The exécution herein should issue upon the award of salvage against 
the property of the Water Front Improvement Company which the 
city of New York has as security for the performance of the contract 
in question, but the libelant may bave a decree for the salvage services 
jointly against the city of New York and the property of the Water 
Front Improvement Company as it existed prior to the filing of the 
pétition in bankruptcy. 
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fiICH et al. r. TEASttBY et aL 

(Circuit Court, N. D. Georgla. March 7, 1912.) 

Joint Adventubes (§ 1*) — Fiduciart Eelations— Vendob and Pubchaseb. 
By acceptlng complalnants' offer to buy mining property on which dé- 
fendant had an option and to pay him 20 per cent, of àny profits arislng 
froûi a resale or opération of the property, défendant became bound to 
dlsclose to them the fact that the option prlce was actually $7,000, aud not 
$18,000, as written In the option agreement. 

[Ed. Note. — For other cases, see Joint Adventures, Cent Dlg. § 1 ; Dec. 
Dig. § 1.»] 

In Equity. Bill by William Rich and others against William A. 
Teasley and others. Decree for complainants. 

King & Spalding, fof complainants. 

Dorspy, Brewster, Howell & Heyman and George F. Gober, of At- 
lanta, Ga., for défendants. 

NEWMAN, District Judge. In the spring of 1900, James R. 
Brown, W. A. Teasley, and William M. Davidson were the owners 
of a pièce of property known as "Canton copper mine," in Cherokee 
county, Ga, It appears at one time work was done on the property 
mining ôrci but at the period in question it was not being mined. John 
G. Westerman was a dealer in mining lands. Westerman appears 
to hâve been something of an expert in this Une. He obtained from 
Brown, Teasley, and Davidson an option for 90 days on the property 
in question, authorizing and allowing him to purchase the same for 
the price of $7,000. When the option was reduced to writing, it 
showed $18,000 as the option price, although it is agreed by ail parties 
Westerman was to pay Brown, Teasley, and Davidson only the sum 
of $7,000. The option was dated April 25, 1900, and was for 90 days. 

It appears that Westerman, desiring to sell, wrote to certain parties 
in Nashvilley; Tenn., about his control of this property, and his désire 
to sell it. William Rich, one of the complainants hère, was a résident 
ofi Nashville, and in some way heard of Westerman and of his having 
control or the right to sell this property. William Ricli had a brother- 
in-law in Atlanta, Ga., Aaron Haas, and it seems Rich wrote Haas 
to make inquiries about the property. Haas wrote to Westerman, and 
there were sbme télégraphie communications which resulted in Haas 
agreeing to go up to Canton, meet Westerman, and look over the prop- 
erty on a certain day in July, 1900. Haas was prevcnted from goihg. 
however, and in a few days William Rich and his brother Herman 
Rich of Birmingham, Ala., appeared in Canton, met Westerman, and 
went Gut to look over the property. On their return to Canton from 
the country, some negotiations occurred between the two Rich brotb- 
ers and Westerman. Westerman first asked $30,000 for the property, 
which the Riches thought too much. The negotiations resulted finally 
in the Rich brothers expressing a willingness to pay $18,000 for the 
property,' and to give Westerman, in addition, 20 per cent, of any 
amount of profit they might make from the sale of the property, or 

*For other cases see same topic & i kumbeb lu Dec. & Am. Diga. ISO? to date, & Rep'r Indexes 
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20 per cent, of the profits they might make by operatîng or carryîng 
on the mine. An appointment was made for Westerman to corne to 
Atlanta the second day after the Riches visited Canton. Westerman 
did corne, and there was a meeting of Westerman on the one hand, 
and Haas and the two Rich brothers on the other hand in Haas' of- 
fice. At that time Westerman produced the option from Teasley, 
Brown, and Davidson to himself , which was as follows : 

"State of Georgla, Cherokee County: Know ail men by thèse présents that 
we hâve agreed at the expiration of ninety days from this date to make an 
escrow deed to lots of land Nos. 127, 128, ICI, and 162, In the 14th district, 
2d section, of sald county. This property known as the Canton copper mine. 
Sald lots contalnlng six hundred and forty acres more or less, upon the fol- 
lowing conditions, $2,500.00 to be pald to us at the expiration of the sald 
ninety days, $1,500.00 on the expiration of twelve months from this date, and 
$8,000.00 at the expiration of eighteen months from this date, sald deed to be 
deposlted at the Cantoà Bank in sald county, and to be made to the owner of 
this property, or to whom he may direct, sald deed to be delivered to the pur- 
chaser upon the payment of the sums of money made thereln and at the 
times specified. This paper Is given to John G. Westerman who bas con- 
traeted to pay the sums of money hereln mentioned. April 25, 1900. 

"Signed, W. A. Teasley for Himself, and J. R. Brown and W. M. Davidson 
by W. A. Teasley." 

After considérable discussion, the resuit was shown by papers ex- 
ecuted by the parties respectively as follows : Certain letters and tel- 
egrams from Aaron Haas to Westerman, the paper signed by Haas 
and William and Herman Rich dated July 7, 1900, with an addition 
signed by Westerman, as follows : 

"Mr. J. G. Westerman, Canton, Ga. 

"Referring to the offer we made to yon under this date for the Canton 
copper mine, we agrée to give you twenty per cent, of ail profits arlslng from 
or accruing to the same. Thèse profits are to be yours, whether they resuit 
from a sale of the property, or through its opération by us or a corporation 
owned by us. It is clearly understood that you are to recelve nothing from 
the sale or the opération of the property before the cost of the land and the 
expense of operatîng the mine hâve been flrst taken out of the proceeds re- 
sulting from such sale or opération. It is also fuUy understood and agreed 
that you are to be at no expense, and are to assume no llabllity on account 
of this property or through Its opération. 

"[Signed] Aaron Haas. William Rich, H. Rich. 

"I agrée to the within proposition. 

"[Signed] J. G. Westerman." 

A paper signed by J. G. Westerman dated July 7, 1900, is as fol- 
lows : 

"Whereas, Aaron Haas, William and Herman Rich hâve made an offer for 
the purchase of lots 127, 128, 161 and 162, known as the Canton copper mine, 
in Cherokee county, and whereas I hold an option on said property ; in con- 
sidération of the twenty per cent, interest whlch I am to get in said property 
when purchased, I hereby agrée that I wlU not sell this property to any other 
purchaser without the written- consent of either one of the foregoing named 
parties. In the event of a sale being made by me with such consent, I am to 
recelve twenty per cent, of the profit arislng from such sale. 

"[Signed] J. G. Westerman." 

A document addressed to J. G. Westerman and dated July 7, 1900, 
signed by Aaron Haas and associâtes, submitting a proposition for 
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the purchase of copper mine property, with indorsement of an accept- 
ance of same on the back, is as follows : 

"Mr. J. G. Westerman, Canton, Georgla. 

"We Wlll contract for lots 127, 128, 161, and 162 known as the Canton cop- 
per mine in Cherokee county, Georgia, upon the foUowing conditions: As soon 
as we hâve examined and approved titles, we will pay $2,500.00 In cash. 
Af ter which we are to hâve the privilège of opening and worklng the mine in 
such a manner as we flnd necessary and expédient. Ail minerais found and 
taken ont by us are to be our property. We are to hâve permission to use ail 
timber neCessary for inining purposes. We are to pay ail cost and expenses 
of opening and operating said mine. At the end of twelve months from the 
time the flrst payment is made, we are to pay $7,500.00 more, or surrender the 
property back to the owners. 

"At the time this payment is made, we are to exécute our note in the sum 
of eight thousand dollars, payable twelve months from that date. Pi!ior to 
the cash payment of $2,500.00 a deed in escrow Is to be,executed and deposited 
in the Baâk of Canton, to be delivered to us or to our assigns, when we hâve 
fully performed our contract as hereln recited. It Is also fully understood 
and agreed that we may at any time pay the deferred payment amounting to 
$15,500.00 and when so paid, the deed must and shall be delivered to us or 
to our assigns. 

"As soon as this offer Is accepted we will cause an examination of titles, and 
will pay the $2,500.00 as soon as our attorney approves the same. The exami- 
nation of title to be completed wlthin thirty days from the date of the ac- 
ceptance of this ofCer. 

"[Signed] Aaron Haas, for Himself and Associates." 

Indorsement on back, dated July 9, 1900: 

"Canton, Georgia. We, J. G. Brown and W. A. Teasley of the county of 
Cherokee and said state, and W. M. Davidson of the city of Savannah, the 
owners of the Canton copper mine in said county of Cherokee, consisting of 
lots of land Nos. 127, 128, 161 and 162, in the 14th district, 2d section, do ac- 
cept this proposition of Aaron Haas and his associâtes, whlch is set out in the 
writing on the foregoing pages. We agrée to do and perform ail that is re- 
quired of us on the conditions therein specified belng performed by the said 
Haas and hls associâtes. 

"[Signed] W. A. Teasley, for Himself and Brown and Davidson." 

Certain correspondence between Aaron Haas and Westerman be- 
fore the final contract was signed by Teasley, Brown, and Davidson 
is in the record, but is not very material. There was a power of at- 
torney given by the Rich brothers to Aaron Haas appointing him to 
act for them, dated July 24, 1900. Shortly after the last of the fore- 
going papers was executed and the $2,500 had been paid by Aaron 
Haas, representing the Rich brothers, to Teasley in Canton, Ga., the 
deed was deposited in escrow in the Lowry National Bank as stip- 
ulated, and the matter for the time being was closed. Westerman was 
employed by the Riches to proceed with the work of opening and 
operating the copper mines, and early in 1901 he was joined there 
by Herman Rich. It seems a few months after the trade was closed 
Herman Rich discovered that Westerman was only to pay Brown, 
Teasley, and Davidson $7,000 for the mining property. This discov- 
ery he communicated to his brother, William Rich, and after this they 
conferred with counsel, the resuit being that the bill commencing the 
litigation in this case was filed. 
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There was an acknowledgment of tender from Herman Rich to 
Brown, Teasley, and Davidson, and of demand for deed dated June 
11, 1901, as follows: 

"I hereby acknowledge that Herman Klch has thls day tendered to me and 
W. A. Teasley the sum of flfty-eight hundred dollars with interest thereon 
from the 24tli of July, 1900, and has demanded a deed for lots of land Nos. 
161, 162, 127, and 128 in the 14th district and second section, whieh he claims 
to be the balance due for the purchase of said land by hlmself and William Rich 
under a contract made on said 24th of July, 1900, with the said Teasley for 
himself and as agent for W. M. Davidson, and myself, and I hâve declined to 
accept it on the ground that he dld not tender as much as their written con- 
tract shows to be due. 

"ïhis llth June, 1901, [Signed] James R. Brown. 

"W. A. Teasley. 
"W. M. Davidson, 
"By W. A. Teasley, Attorney in Fact." 

The bill goes upon the theory that Westerman was a représentative 
of the Riches, and was to purchase the property for them from Brown, 
Teasley, and Davidson, and that he misrepresented the amount which 
he was to pay, stating it to be $18,000, when, in fact, it was $7,000. 
The prayers of the bill are that Westerman be decreed to hâve been 
the agent of complainants and to occupy a fiduciary relation toward 
them, and that complainants be entitled to the benefit of ail profits 
or commissions of every character which the said Westerman may 
hâve obtained in the piirchase of said property. Second. That com- 
plainants be entitled to pay to the owners of the property only such 
price as Westerman had agreed with them that they should receive, 
and that ail surplus over and above said sum be decreed not to be due 
by complainants and that the purchase price named should be cred- 
ited therewith. Third. That the exact sum to be received by Teasley, 
Brown, and Davidson as the price of the property be ascertained, as 
well as the exact sum which has been heretofore received by them on 
account of said price and that it be decreed that upon payment by 
complainants to Teasley, Brown, and Davidson of the balance of said 
price not heretofore paid to and received by them, the deed now de- 
posited with the L,owry National Bank be delivered to complainants, 
and that complainants be entitled to hâve vested in them ail the right, 
title, and interest of the said Teasley, Brown, and Davidson in and 
to the premises described in said deed, and that they thereupon be 
decreed to hold said property subject only to such rights and interests 
as may be decreed to be due to and enjoyed by the said Westerman 
under and by virtue of the agreements between complainants and 
Westerman, if any he now hâve. Fourth. That it be decreed that 
Westerman has undertaken to secure for himself an illégal profit in 
said transaction, to wit, the différence between said sum of $18,000 
and the price to be actually received by the said Teasley, Brown, and 
Davidson, and that by reason of the same it be decreed that Wester- 
man is not entitled to any interest whatever in the property. Fifth. 
That Teasley, Brown, and Davidson be restrained and enjoined pend- 
ing this suit from undertaking to sell or dispose of the premises in 
question, and that the Lrowry National Bank be enjoined and re- 
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straiiied f 1*6111 delivering to them or any one, the deed to the prem- 
isès deposited with it in escfow. 

The real question in the case for détermination is whether the com- 
plainants are entitled to hâve the property conveyed to them upon the 
payment of $7,000; that is to say, that they should hâve the deed 
now in esçrOw in the Lowry National Bank delivered to them upon 
the payment of said sum. 

It is urged for complainants in the first place that there was an ac- 
tual misrepresentation by Westerman as to the amount he was to pay 
for the property. Both the Riches and Haas testify most positively 
that Westerman stated in reply to inquiries by the Riches that the 
amount he was paying Brown, Teasley, and Davidson was the amount 
named in the option, $18,000. Westerman dénies this. It seems that 
this is an itiquiry which it is entirely probable that the Riches would 
hâve made; that is, a careful inquiry to ascertain if Westerman was 
paying the full amount named in the option which he had from Brown, 
Teasley, and Davidson. But, in the view I hâve taken of this case, it 
is unnecessary to décide whether actual inquiry was made by the 
Riches of Westerman as to whether he was really paying $18,000, and 
whether he stated, as they claim positively, that he was, because I 
think the case is controlled upon a différent ground. 

It is conceded by ail the parties, including Westerman, that he did 
flot disclose to them the fact that the amount named in the option was 
not the true amount he was to pay for the property, but that the 
amount he was to pay was very much less. He rests his case on the 
fact that he was dealing with Haas and the Riches at arms length, 
and was selling the property at the best price he could get, and was, 
consequently, under no obligation to disclose to them what he was to 
pay for the property. Westerman and his counsel treat ît as a sale 
of the property by Westerman to the Riches, and not as a purchase by 
him of the property for the Riches from Brown, Teasley, and David- 
son. If the relation of seller and buyer really existed and went on 
ail the time until the conclusion of the contract, there might be room 
at least for the contention that Westerman was under no duty to dis- 
close the amount he was paying for the property. But the controlling 
fact in the case to my mind is that Westerman accepted the ofïer of 
the Riches to pay $18,000, and to give Westerman 20 per cent, of 
the profits derived from the sale of the property or from its opéra- 
tion. His relation thereby to the Riches in the transaction became 
such that it was his duty then at least to disclose to them the true 
amount to be paid by him for the property. Westerman's interest and 
his relation to the matter at once became such when this agreement 
was made that it was his duty to act towards the Riches just as the 
members of a firm are required to act toward each other, or as an 
agent toward his principal. He could not participate with them in the 
profits of the property and act in bad faith toward them as to w;hat he 
was paying. 

Section 4623 of the Code of Georgia 1910 is as follôws: 

"Misrepresentation of a material fact, made wUlfully to deceive, or reck- 
lessly wlthout kriowledge, and acted on by the opposite party, or if made by 
mistake and innocently and acted on by the opposite party, constitutes légal 
fraud." 
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Section 4627, Id., îs in this language: 

"Any relations shall be deemed confidential, arlslng from nature or created 
by law, or resulting from contracts, where one party Is so situated as to ex- 
ercise a eontrolling influence over the wlU, conduet, and interest of ' another ; 
or where, from similar relation of mutual confidence, the law requlres the 
utmost good faith ; such as partners, principal and agent," etc. 

It seems to me perfectly clear that the moment that Westerman 
agreed with the Riches to receive 20 per cent, of the profits to be de- 
rived from the sale or opération of the property that such relationship 
arose between him and the Riches that before the payment of the cash 
part of the purchase price and the exécution of the notes it was liis 
duty to hâve disclosed to the Riches the actual amount that he was to 
pay for the property, otherwise the contract for the $18,000 would not 
be enforcible on Westerman's part. 

Brown, Teasley, and Davidson are making no efïort to enforce the 
contract for this amount, nor do they claim any interest in anything 
over $7,000, and this amount has been paid them by money deposited 
in the registry of the court. It appears that Westerman, being in need 
of money, was allowed by Brown, Teasley, and Davidson to hâve 
$1,300 of the $2,500 in cash paid on July 24, 1900. Since this litiga- 
tion commenced $7,500 has been deposited in the registry of the court 
by the Riches. Of this, Brown, Teasley, and Davidson were first paid 
$4,500 by consent, and subsequently the $1,300 which they had allowed 
Westerman out of the first $2,500, so that they are now paid in full, 
and are nominal parties to the suit. Complainants are entitled to a 
decree in accordance with what has been stated. Gounsel will be 
heard as to whether Westerman is entitled to a conditional decree for 
20 per cent, out of any profits realized from the sale or opération of 
the property. 

Application is made by the défendant for leave to file a cross-bill 
asking for money judgment against the Riches for the amount unpaid, 
andi for an additional decree for the 20 per cent, under the terms of the 
contract Westerman was to receive from the profits derived from the 
property. It is objected that it comes too late, and ought not to be 
now allowed. In order to put the record in shape, so that, if the de- 
fendant has rights and the court hère should be in error, the same may 
be properly corrected, I shall allow the filing of the cross-bill. 



UNITED STATES v. HIGGINS et aL 
ODIstrlct Court, W. D. Kentucky. March 15, 1912.) 

POST OmOB (I 33*) "NONMAILABLE MATTEB" NEWSPAPEB WlTHOtTT WrAP- 

PEK. 

A newspaper without a wrapper, the address being written on the 
paper itself, though containing seurrilous and defamatory matter, markcd 
with blue pencil and so folded as to expose the' same to view, is not "nou- 
mailable matter," within Cr. Code (Act March 4, 1909, c. 321, 35 Stat. 
1129 [D. S. Comp. St. Supp. 1909, p. 1454]) § 212, which provides that 
ail matter otherwise' mailable, on the "envelope or outside cover or wrap- 



•For other cases see same topic & § numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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per" of wMch language of a libelous or seurrllous character may be 
written, Is nonmailable, and which prohibits the sendlng thereof through 
the flialls. 

[Ed. Note.— For other cases, see Post Office, Cent Dlg. § 53; Dec. Dig. 
« 33.* 

Nonmailable matter, see notes to Timmons v. United States, 30 C. 0. 
A. 79 ; McCartby v. United States, 110 0. 0. A. 548.] 

Criminal prosecution by the United States against William M. Hig- 
gins and J. J. Barry. Motion for a directed verdict for défendants 
granted. 

George Du Relie, U. S. Dist. Atty. 
W. M. Smith, for défendants. 

EVANS, District Judge. The testimony having ail been heard, the 
défendants hâve moved the court to charge the jury to return a ver- 
dict of not guilty. The question thus raised is interesting and im- 
portant, and, as we shall see, has two sides to it. The indictment 
charges that the défendants — 

"unlawfully did knowlngly deposlt and cause to be deposlted in the post 
office of the United States at Louisville, Kentucky, for mailing and dellvery, 
a certain copy of a newspaper publication then and there entitled 'Kentucky 
Irish-American,' bearing the date of Saturday, April 15, 1911, which said 
newspaper was then and there matter mallable by law otherwise than as 
hereinafter charged, upon the outslde cover of which said newspaper waq 
then and there printed and apparent language of a seurrllous and defamatory 
character, and calculated by its ternis and manner of display and obviously 
intended to reflect injuriously upon the character and conduct of one D. B. 
b'Sullivan, which said copy of said newspaper was then and there ad- 
dressed to Walter E. Huffaker, Paul Jones Building, and said language on 
the outslde cover of said newspaper was then and there In part of the 
ténor foUowlng, to wlt: 

" 'SHAME 
" 'Will Oome upon the Irish-Americans if They Eack O'Sulllvan's Opinion. 

*' 'Wanton Attack upon Useful Citlzens Made by Former Editer. Master 
of Blackguardism Dares to Assail Men of Better Réputation. 

" 'Story of Base Ingratitude. 

« 'Daniel E. O'SuUivan, the erstwhile éditer of the Critic and of the later 
O'Sulllvan's Opinion, went out of his way last week to attack the Whalens. 
It was not a physical attack. It was one of those long-distance ambush af- 
fairs, via the columns of a newspaper. Mr. O'Sullivan is noted for dlpping 
his pen into vitriol when he writes and he has been writlng for more than 
twenty years. He has some gifts. He has mentality. He has read some 
books. He has circulated in society In Louisville and elsewhere in the state 
and country. He came of honest parents. They gave Daniel every possible 
educatlonal advantage. Yet he has been trled and found wanting In every 
stage of his life. He has no sensé of gratitude. The Ingrate is worse than 
the man who kills in the beat of passion. 

" 'Just as charity is the greatest of ail virtues, so is ingratitude the worst 
of vices. Give a dog a bone and he will be your f riend. Not so with Dan.' " 

The charge thus made is based upon section 212 of the Criminal 
Code of the United States (35 Stat. 1129), which is in this language: 

"Ail matter otherwise mailable by law, upon the envelope or outslde cover 
or wrapper of which, or any postal card upon "which, any dellneatlons, 

*VoT other cases see eame topic & i ntjmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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epithets, terms, or language of an indécent, lewd, lascivions, obscène, libelons, 
scurrllous, defamatory, or threatenlng character, or calculated by the terms 
or manner or style of display and obviously intended to reflect Injuriously upon 
the character or eonduct of another, may be written or prlnted or otherwise 
impressed or apparent, are hereby declared nonmailable matter, and shall 
not be conveyed In the mails nor delivered from any post office nor by any 
letter -carrier, and shall be withdrawn from the mails under snch régulations 
as the Postmaster General shall prescribe. Whoever shall knowingly deposlt 
or cause to be deposited, for mailing or delivery, anything declared by thls 
section to be nonmailable matter, or shall knowingly take the same or cause 
the same to be taken from the mails for the purpose of circulating or dis- 
posing of or aiding in the circulation or disposition of the same, shall be 
flned not more than flve thousand dollars, or Imprisoned not more than flve 
years, or both." 

The matter was, upon its face, undoubtedly scurrilous and defama- 
tory. The uncontradicted testimony leaves no room for dispute, first, 
that it was calculated by its manner and style of display, and indeed 
was obviously intended to reflect injuriously upon the character and 
eonduct of O'Sullivan; second, that it was printed with large head- 
Hnes on the first or front page of the newspaper publication entitled 
"Kentucky Irish-American" ; third, that on each side at the top of 
the headlines cross-marks in blue pencil were placed; fourth, that 
copies of the newspaper were, perhaps inevitably, so f olded as to bring 
the matter set forth in the indictment to the outside; fifth, that on the 
margin of the newspaper itself, as thus folded, and on that part of 
each copy of it which contained the matter ref erred to, the respective 
names and addresses were written of the persons to whom copies of 
the paper were to be sent; sixth, that in this shape and without any 
envelope, wrapper, or other separate covering of any sort the news- 
papers were sent in bulk to the post office in this city, and were there 
by the défendants caused to be deposited in the post office for mailing 
and delivery to the several persons to whom they were respectively 
addressed; and, eighth, that in the form indicated and with the mat- 
ter referred to so marked and placed in plain view on the outside of 
the newspaper, the papers were handled by the employés of the post 
office, and in that condition were by them delivered to the varions per- 
sons to whom copies were respectively addressed. 

Under this state of fact the only question to be determined is, Was 
the newspaper so folded and with the objectionable matter so marked 
and exposed "nonmailable matter" within the statutory provision we 
hâve copied? The solution of the question dépends upon the proper 
interprétation of those words of the section which read, "matter other- 
wise mailable by law, upon the envelope or outside cover or wrapper 
of which" the objectionable matter may be found. May the news- 
paper itself be properly regarded as the "envelope, outside cover or 
wrapper," within the meaning of those words of the statute ? In this 
case the testimony is uncontradicted that neither an "envelope" nor 
a "wrapper" was used. Could the newspaper itself, which was other- 
wise mailable, be its own "outside cover" within the meaning of the 
sti^'ute which uses that phrase in close coUocation with the words 
"envelope" and "wrapper," both of which can only refer to separate 
coverings for the matter mailed ? . Neither the attorneys nor the court 
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have béen able to find more thàn twô cases in whîch the question has 
beèri ad'jiidicated. Both are directly in point. One of them was 
United g't'àtés V. Gee (D. C.) 4S Ped. 194, in which Judge Severens, 
then a>©istriGt Judge, held: • ' 

"That. thfs sectloa of the statute applles only to nJàtter exhlbited upon an 
inelosiné wrapper Or cover, andnpt to matter whleh Is contained in the body 
of the thin^' BiàUèd ; that, the statute being one coristitutlng a erlmlnal of- 
fense, it cànnot be extended by construction to cases Where there Is no wrap- 
per or c6ver at ail, even thbugll sueh cases may be withln the reason and 
policy of the eûactment." 

The other case was United States v. Burnell (D. C.) 75 Fed. 824, 
in which Judge Woolson, in an opinion of some élaboration, held di- 
rectly to the contrary, and distinctly expressed his dissent f rom the 
conclusion reached by Judge Severens in the Gee Case. Af ter discuss- 
ing the meaning of the word "cover," Judge Woolson said : 

"Congress hàs enaeted thls statute. It in no wlse affords a person assalled 
through a paper or pamphlet redress for Injuries or damages thereby suf- 
fered. The détermination of such questions Is properly left with the state 
or other courts, under other and différent proceedings. But at the date of 
the enactniént of the présent stattite there existed an evil against which this 
statute wâs expressly almed. The mails of the country were used for the 
carriage of scurrllous and defamatory, etc., matter, which was so mailed as 
to be exppged to the eyes of the employés In the Post Office Department. 
This was thè inlschlèf to reœedy which Congress legislated. It has not de- 
clared that sUch matter shall not be carried In the mails. Whether such 
a wldespread or flagrant abuse of the mails may be at any time occasloned 
by mailing of ,suph publications, and when, as that the mails shall be entirely 
closed to them, is for Congregs to détermine. As this statute now stands, 
défendant is ndt liable thereunder, except when, by his method of sending 
bis paper through the mails, he Shall so expose the objectionable matter on 
the 'envelope, outside cover or wrapper.' The abuse of the mails which 
brought th^iStatute Into existence is clearly apparent. The mlschief sought 
thereby to be remedied exista in the Interstate Tracer in évidence, as mailed 
by défendant." 

It may be that the object Congress had in view was, at least in part, 
what Judge Woolson imputes to it. At the same time it may be that 
Congress had other objects in view at that time, and certainly it may 
have had other objects in view when, long afterwards, it enaeted sec- 
tion 212. But, however this may be, the meaning of the language of 
the statute we have quoted is the thing to be ascertained, and the am- 
biguousness of the words used makes a resort to interprétation in- 
évitable. It will be seen that when Judge Severens was endeavoring 
to ascertain the meaning and intention of the statute (the one he was 
construing, so far as the question before us is concerned, being sim- 
ilar to section 212) he thought the intention of Congress would be clear 
if the word "inclosing" were supplied, thus showing the meaning of 
the language to be the same as it would have been had Congress said 
"envelope, outside inclosing cover or wrapper," etc. 

When Judge Woolson in the Burnell Case had before him the same 
statute, he seems to have concluded (though he does not in terms say 
so) that the best way to get at the intention of Congress and to meet 
the evils it had in view was practically to eliminate the word "cover," 
and thus in effect have the clause rçad on the "envelope, outside, or 
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wrapper/' of the matter mailed. Whether the theoretic insertion of 
one word or the theoretic ehmination of another, for the purpose of 
aiding construction, would better disclose the real meaning of the stat- 
ute may, and indeed does, admit of doubt, when we compare the views 
of the two judges referred to, one of whom was later a distinguished 
Circuit Judge for many years. While not myself coming to a definite 
or final conclusion upon the question, in view of the association of the 
words "envelope, outside cover or wrapper," I hâve greatly inclined, 
upon considération of the maxim ejusdem generis, to agrée with Judge 
Severens. Should we not hold that Congress was dealing exclusively 
with the outside thing which contained the matter to be mailed, wheth- 
er that containing thing was called an "envelope," a "wrapper," or an 
"outside cover" ? Coupling, as the statute does, the word "cover" with 
the word "outside," and coUocating both with the words "envelope" 
and "wrapper" (the meaning and use of which are well known), seems 
to be very suggestive, if not persuasive, that Judge Severens was right. 
Was not Congress dealing with the subject of placing the objectionable 
matter on any sort of separate covering for the thing sent, rather than 
the exposure of the objectionable words otherwise? Judge Severens 
took the first view indicated by this question. Judge Woolson took 
the other. 

Although the conflict of judicial opinion manifested in the Gee and 
Burnell Cases had arisen long before the enactment of the Criminal 
Code, Congress left the provision as it is found in section 212. In 
this situation I hâve turned for guidance to the rule announced by 
the Suprême Court in United States v. Brewer, 139 U. S. page 288, 1 1 
Sup. Ct. 541, 35 L. Ed. 190, where it was said: 

"Laws which create crime ought to be so expliclt that ail men subject to 
their penalties may know what acts it is their duty to avoid. United States 
V. Sharp, Pet. C. C. 118 [Fed. Cas. No. 16,264]. Before a man can be pun- 
Ished, his case must be plainly and unmlstakably within the statute." 

The rule thus expressed should, we think, be our guidé in such 
cases. See Prettyman v. United States, 180 Fed. 34, 103 C. C. A. 
384, and United States v._ McClarty (D. C.) 191 Fed. 518, 522. 

For the reàson thus indicated, and because the case does not plainly 
and unmistakably corne within section 212, supra, I shall sustain the 
motion of the défendants, and direct the jury to find the défendants 
not guilty. 



PENNSTLVANIA STEEL CO. et al. v. NEW YORK CITT RT. CO. et al. 

(District Court, S. D. New York. January 29, 1912.) 

1. Stbebt Raileoads (§ 49*) — Leases — Constbuoiion — Liabilitt of Sxjb- 
LESSEB FOB Taxes. 

A sublease of a street railroad, held by the lessor under a lease from 
the owner for a term which does not expire untll after that of the suO- 
lease, caniiot be construed as an asslgnment of the original lease so as 
to bind the sublessee by a covenant therein for the payment of taxes 
on the franchise of the owner ; nor does a covenant by the sublessee to 
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pay the taxes on the demlsed property and extensions and addition» 
thereto cover such franchise taxes. 

[Ed. Note.— For other cases, see Street BaUroada, Cent Dig. §§ 125, 
136; Dec. Dig. § 49.*] 

2. Stbeet Railkoads (§ 49*) — Lease — Oovenakt by Lessee to Pat Taxes. 

Under a covenant In a lease of street railroad property blnding the 
lessee to pay franchise taxes assessed against the lessor, but permltting 
It to contest their valldlty In the courts, the estate of the lessee In In- 
solvency is llable to the lessor for the amount of such taxes which be- 
came due and payable under the law prior to the appolntment of receiver 
but had not been paid, although they were then In lltigatlon and their 
valldlty had not been determined. 

[Ed. Note. — For other cases, see Street Railroads, Cent Dig. §§ 1^, 
126; Dec. Dig. § 49.*] 

3. COBPOEATIONS (§ 180*) — ^DEBTS DUE COEPOHATION — POWEB OF SlOCKHOLDEB 

TO Belease. 

A stockholder of a corporation, although the owner of a large majorlty 
of the stock, cannot waive or release a claim existing in favor of the 
corporation where It has creditors. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 635-673; 
Dec. Dig. § 180.*] 

In Equity. Suit by the Pennsyîvania Steel Company and another 
against the New York City Raiiway Company and the Metropolitan 
Street Raiiway Company, and three other cases. On exceptions to 
report of Spécial Master in the matter~of the claim of Central Cross- 
town Railroad Company. Exceptions overruled, and report confirmed. 

The foUowing is the opinion of William L. Turner, Spécial Master : 

Those clalms were flled In pursuance of orders permltting such flling against 
the estâtes both of the Metropolitan and City Companles nunc pro tune under 
the orders made In the beginning of the recelverships of the two companies, 
directing the flling wlth me of clalms against those companies, meaning claims 
existing against each company as and of the date that receivers of each were! 
appointed, which was September 24, 1907, for the City Company, and October 
1, 1907, for the Metropolitan Company. Thèse latter orders do not authorize 
the adjustment of eontroversies suggested either by agreements made wlth 
the receivers, or by their acts during the recelverships in the management of 
the property in their custody, but only of those claims which existed at the 
dates of their appolntment As the clalms hère urged for the rents, interest, 
and spéculative damages for breach of covenants in the leases executed by 
the respective companies as lessees were not in existence on said dates, but 
hâve accrued since, they are not, I thlnk, provable under said orders for rea- 
sons more fully stated In memoranda accompanying the reports on the claims 
of the Hemphlll Committee and the National Conduit and Metropolitan Ex- 
press Companies lately presented to the court for disposition. 

The claims against the estate of Metropolitan Company for the allowance 
of payments of franchise taxes accruing on and prior to October 1, 1907, as- 
sumed by the covenant In the Central Crosstown lease to It, which are, I 
thlnk, covered by the réservation in the correspondence which subsequently 
passed between the clalmant and the receivers, stand upon a différent basis. 
The obligation of the Metropolitan Company to make the payments arose 
under that lease and was in existence at the time receivers of its property 
were appointed, and, while by its covenant the lessee was not as between it- 
self and Its lessor required to pay a tax as long as it should In good faith 
contest Its legality and valldlty unless the payment were necessary to pro- 
tect the demised property from forfeiture, the obligation had nevertheless ac- 
crued at that tIme and was then debitum in presentl, solvendum in future, 
notwithstandlng that the lessee was then In good faIth litigatlng the assess- 

•For other cases see same toplo & | numbbk In Dec. & Am. Dlgs. 1907 to rlafe, & Rep'r Indexes 
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ments on which ttey were based. Nor do I think the facts that the Metro- 
politan Secxirities Company owns 5,028 ont o£ 6,000 sliares ot the stock of 
the Crosstown Company, and that the former company has agreed with the 
Interborough Company not to participate dlreetly or Indlrectly in any moneys 
in the possession of the Metropolitan receivers, prevent the Crosstown Com- 
pany from asserting Its daim to the allowance of ail thèse taxes. It was not 
a party to this agreement, has its own creditors whose rlghts In any event 
could not be afCected by agreements between others to which they had not 
assented, and is not bound by acts or agreements of its stockholders with 
third parties. As finally adjusted against both the Crosstown and the Christ- 
opher & Tenth Street Companies, the Iranchise tax with interest to October 
1, 1907, should be allowed for the years 1904, 1905, and 1906 as payable 
against the Metropolitan estate ; the year 1907 not being allowed, as under 
the charter the payment accrued on October 7, 1907, after the date of the ap- 
polntment of its receivers. 

Against the estate of the City Company I do not think the claim for fran^ 
chise taxes provable, as it was clearly not an assignée of the lease from the 
Crosstown Company to the Metropolitan and liable as such, and as the lan- 
guage of its covenants either of assumption or of payment of taxes in the Met- 
ropolitan lease to it does not in terms broad enough for that purpose inolude 
such payments. The covenant of assumption in paragraph 3 of the City lease 
is of payment of charges arising under leases or contracta to which the lessor is 
a party (i. e., in February, 1902), and the Metropolitan was not then a party to 
the Crosstown lease, for it had not then been entered into. So, too, the covenant 
for the payment of taxes contained in paragraph 2 cannot be invoked because 
it refers to taxes imposed only on the property thereby demlsed and extensions 
and additions thereto, and not to railroad franchises then in existence and 
subsequently leased. The words "extensions" and "additions," as used in the 
statutes and contracts relating to railway Unes and franchises, hâve a more 
or less deflnitely fixed meanlng, which is hardly broad enough to govern an 
acquisition by lease of existing Systems of railway. 

Couusel for receivers may submit a proposed report In aeeordanee herewith 
on or before June 23, 1911, and the claimant will file with me, within three 
days after service upon it of a copy of my proposed draft report, its objec- 
tions thereto and proposed amendments thereof. 

This cause cornes hère upon exceptions to reports of the spécial 
master, filed July 5, 1911, disallowing certain claims against the estate 
et" the Metropolitan Street Railway Company and the estate of the New 
York City Railway Company. The exceptions to both reports were 
argued together. The reports were accompanied with an opinion of 
the spécial master to which référence should be made. The cause has 
been argued upon the exceptions by 

Richard Reid Rogers and J. Tufton Mason, for Crosstown Co. 
Arthur H. Masten, William M. Chadbourne, and EUis W. Leaven- 
worth, for Metropolitan receivers. 

Matthew C. Fleming, for City receiver. 

LACOMBE, Circuit Judge. The first proposition contended for, 
viz., that the Crosstown Company is entitled to prove a claim against 
the Metropolitan Company for damages resulting from a breach of 
the lease occurring six months after the appointment of receivers, has 
been already disposed of in décisions touching other claims. Claim 
of Met. Ex. Co. (C. C.) 188 Fed. 339; Claim of Nat. Conduit Co. 
(C. C.) 188 Fed. 343 ; Claim of Second Ave. Bondholders (C. C.) 189 
Fed. 661. It is conceded on the brief that if thèse décisions stand 
194 F.— 55 
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the présent claim cànnot be distinguished from them. The spécial 
master's disposition of itis therefore sustained; it will corne up for 
review with the other appeals already pending. 

[1] Sp far as concerns the Gity Company, it seems entirely clear 
that it is not an assignée of the lease f rom Crosstown to Metropolitan, 
but only a sublessee. The lease from Metropolitan to City was by 
its terms limited to expire about two years before the expiration of 
the lease from Crosstown to Metropolitan. How assignment can be 
worked out in the face of that incontrovertible fact it is difficult to 
understand. I concur with the spécial master in his construction of 
the covenants of assumption in the City Company's lease. 

[2,3] The Metropolitan receivers except to so much of the report 
as sustains the claim against the estate of that road for spécial fran- 
chise taxes of the years 1904, 1905, and 1906. The spécial master's 
reasoning and conclusions on this branch of the case are concurred in. 

The exceptions are overruled, and report confirmed. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 

(four cases). 

In re NEW YORK RYS. CO. 

pistrlct Court, S. D. New York. February 3, 1912.) 

Street Railkoaps (§ 54*) — SAtE Undeb Foreclosuke — Liabilitt fob Toht 
Claims Against Réceivees. 

An applieatlcin by the purchaser of street railroad property at fore- 
closiire sale for an order réquiring the receivers to set aslde a sum from 
the cash fund In their hands arising from their opération of the prop-, 
erty to be appUed Iri payment of tort claims against them growing out 
of négligence In such opération denied In vlew of the provisions of the 
decreè under whlch the sale was ma de. 

[Ed. Note.— B\)r other cases, see Street Rallroads, Cent Dlg. § 133; 
Dec. Dig. § 54.*] 

In Equity. Suit by the Pennsylvania Steel Company and another 
against. the New York City Railway Company and the Metropolitan 
Slreet Railway Company and three other suits. In the matter of ap- 
plication of the New York Railways Company for an order on Re- 
ceivers of the Metropolitan Company. Motion denied. 

See, also, 177 Fed. 925, 101 C. C. A. 205. 

This is an application by the New York Railways Company, the new 
Company to which the purchasing committee has turnedi over the prop- 
erty sold under foreclosure ôf the two mortgages of the Metropolitan 
Street Railway Company. Petitioner asks that receivers of the last- 
named company set aside from the cash f unds in their hands a sum 
equal to $500,000, which may be immediately available for settling and 
discharging tort claims and suits against the receivers concerning their 
opération of said company. Such opération ceased on December 
31, 1911. 

♦for other casés see same topic & 5 ntjmber In Dec. & Am. Dlgs. 1907 to date, & Rep'r ,'ndexe» 
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Richard Reid Rogers, for petitioner. 
• Arthur H. Masten, for MetropoHtan Receivers. 
Matthew C. Fleming, for N. Y. City Ry. Co. Receivers. 
George N. Hamlin, for Contract Creditors Committee. 
Benjamin S. Catchings, for Tort Creditors Committee. 
Brainard Toiles, for First Mortgage Bondholders. 

IvACOMBE, Circuit Judge. The pétition avers that receivers hâve 
from time to time during their receivership segregated and set aside 
the sum of $1,382,653.58 especially to meet their tort claims. The 
fact is that no such sum has been actually set aside. The amount is a 
mère bookkeeping entry of what it has been estimated such claims will 
ultimately aggregate. The recçivers, however, had in their possession 
on December 31st, when they turned over the railway property, about 
$1,800,000 proceeds remaining from their opération of the same. The 
obligations incurred by receivers for damages and personal injuries 
inflicted on other persons as a conséquence of their opération of the 
road are undoubtedly an operating expense, and there is a strong equity 
in petitioner's request that such damages be paid by them if possible 
out of the money earned by them from such opération. But a serious 
objection to making the order asked for is found in the language of 
the decree in foreclosure under which this property was sold to pe- 
titioner's assignor. That decree provided as a condition of sale that 
the purchaser should pay at least $10,000,000 in cash for the property 
covered by the first mortgage and $2,000,000 in cash for property cov- 
ered only by the second mortgage — a total cash bid of $12,000,000. 
It provided as a further condition of sale that: 

The "purchaser shall, as a part of the considération for such sale and in 
addition to the price bid, * • * assume Uahility for ail claims in tort, 
whether in suit or presented or not, arising duriug the period of opération of 
sald railway System by receivers appointed by this court, which shall not have 
been paid and discharged by said receivers- at the time of the sale." 

The petitioner contends tHat, because it is équitable that receivers 
should discharge their own liabilities out of their own receipts, if the 
receipts are sufficient, this clause must be construed merely as a guar- 
anty that the purchaser will assume and pay them, should it eventually 
be found that receivers are unable to do so. Other parties contend 
that the language of the decree expresses no such idea, merely of fur- 
ther assurance, and that such decree means precisely what it says, viz., 
that touching ail tort claims which receivers had not discharged at the 
time of the sale the purchaser assumed the burden of paying them as 
a part of the considération which he agreed to pay in addition to the 
$12,000,000. In other words, if it should eventually turn out that the 
total claims of this sort aggregate $1,300,000, the purchaser is to pay at 
least $13,300,000 for the property— $12,000,000 in cash and the bal- 
ance from time to time in the future as the same comes due and is 
liquidated. 

Of course, it was within the power of the court to fix such condi- 
tions of sale as it thought best, and there is nothing inexplicable or 
surprising in requiring the purchaser to pay thèse particular obliga- 
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tions incurred during the opération of the road under direction of tHe 
court. It is manifest that they cannot be liquidated for years to corne, 
certainly not for more than three years (the period fixed in the statu'te 
of limitations). It may hâve seemed to the court an unwise thing to 
continue the receivers in office for some indefinite period .without any 
opportunity to pass their accounts and obtain their discharge, when as 
to ail their other transactions and obligations their accounting might be 
closed within a year. 

Moreover, it must be borne in mind that this decree has been ap- 
proved by the Circuit Court of Appeals ; and approved by that court 
after its attention was called to this very provision. In the brief filed 
by the Guaranty Trust Company on that appeal, at page 122 et seq., 
it was contended that the decree was erroneous because it undertook 
to charge the proceeds of sale of the mortgaged property with the pay- 
ment of the liabilities incurred by torts or négligence in the opération 
of the railways by receivers. Such liabilities it was argued should be 
paid out of the assets of the receivership in which they were incurred. 
Nevertheless the Court of Appeals rewrote several of the clauses of 
the decree incorporating in wliat it thus rewrote the very language 
now undier considération. 177 Fed. 925, 101 C. C. A. 205. Under 
thèse circumstances a lower court acting under a mandate should be 
extremely cautious not to give instructions which may seem to be not 
entirely consistent with the text of the mandate. 

Counsel for the trustée under the first mortgage has asked that the 
question raised as to what construction should be given to the language 
above quoted be not decided at this stage of the proceedings. He rep- 
resents, of course, nonassenting as well as assenting bondholders. Con- 
cededly the interest of nonassenting bondholders will be pecuniarily 
affected by a construction which holds that the amount of the bid is 
less by moVe than $1,000,000 than the language of the decree seems to 
indicate that it should be. Counsel suggests that probably in the Course 
of time ail nonassenting will become assenting bondholders, and there- 
fore will be no longer interested in having the bid so construed. 

It may be well, therefore, to look into some other matters which 
hâve been presented, and which suggest practical difficulties in the 
way of granting the relief asked for. The total amount of the par- 
ticular fund out of which it is asked that receivers pay thèse claims is 
about $1,800,000. There are, however, other claims which hâve been 
filed against receivers, because of their actions as such receivers, and 
which certainly are as much "operating expenses" as are the damages 
resulting from négligence in such opération. The receiver of the 
New York City Railroad Company claims that cash and property 
which belonged to his company was taken possession of and used up 
by the Metropolitan receivers. This claim aggregates $1,500,000 or 
moxe. Two companies, the Second Avenue Railroad and the Central 
Park Northern & Eastern Railroad hâve claims for 'use and occupa- 
tion of their property by receivers and for personal property of their 
own which it is alleged receivers converted without right and used in 
opération of System. Thèse aggregate several hundred thousand dol- 
lars. A similar claim of the Third Avenue Railroad has been adjusted 
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at $200,000, whîch sum will shortly be paid from tHe surplus în the 
receivers' hands. If ail thèse be liquidated at anything near the 
amount claimed, and are grouped as they should be with the tort 
claims as "operating expenses" of receivers and payment be ux^dertaken 
out of the apparent surplus as it stood on December 31, 1911, it is 
manifest that the fund would be inadéquate to pay them ail in full, 
At what amounts thèse other claims will finally be liquidated, no one 
can tell until the Court of Appeals shall pass upon the contentions 
raised in the several proceedings. 

It is suggested that there are funds coming from other sources frora 
the $12,000,000 cash bid, possibly from claims made on behalf of the 
Metropolitan against cash now in the hands of the New York receiver, 
which eventually will prove suffici'ent to pay ail obligations of every 
sort. But that condition would not eliminate the question which we 
find at the threshold of the présent application, viz. : 

"What dld the Court of Appeals mean by Its direction that the purchaser 
at foreelosure sale should assume liability for ail claims in tort as o part of 
the considération in adSition to the priée 6tdî" 

Some time that question will hâve to be decided. The sooner it can 
be presented to the Court of Appeals upon review of a décision of it by 
this court, the sooner it will be definitely settled. Nevertheless, in 
view of the suggestion on behalf of the trustée for bondholders, I shall 
not now pass upon it, unless at the settlement of the order there may 
be evidenced some gênerai consensus of opinion that such décision 
be made. 

Upon the whole situation as it is now presented, I concludte that 
receivers should not be now instructed to pay thèse tort claims, as they 
are liquidated, out of the cash surplus remaining in their hands on 
December 31, 1911. 



THE JAMES A. WALSH, 

THE WALTER B. POL.LOCK. 

(District Court, S. D. New ïork. January 10, 1912.)' 

1. CoixïsioN (§ 95*) — Steam Vessels Cbossinq — Négligent Navigatiow. 

A steam llghter, crosslng East river from Brooklyn in the daytime, held 
Bolely in fault for a collision with a barge in tow alongside a tug, alsa 
Crossing, but on a différent and crosslng course, which made her the priv- 
lleged vessel. 

[Ed. Note. — For other cases, see Collision, Cent Dig. §§ 200-202 ; Dea 
Dig. § 95.* 

Collision with or between towing vessels and vessels In tow, see not» 
to The John Englis, lOO C. C. A. 581.] 

t. Collision (§ 6*) — Stkam Vessels Cbossiho — River ahd Habbob Btjles. 

A pilot rule providing that, whenever danger signais are glven, both ves- 
sels shall be stopped and baeked, is invalld, as In violation of articles 19 
end 21 of the inland navigation rules of June 7, 1897 (30 Stat 101, c. 4 [tJ. 
S. Comp. St. 1901, p. 2S83]), which reaulre the privileged of two crosslng 
steam vessels to keep her course and speed, and should not be foUowed^ 
unless under spécial clrcumstances. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. $ 6.*] 

*For other cuea M« sam* tople £ § numbbb In Dec. & Am. Die». 1907 to date, à Rep'r IndexM 



550 }W PEDERAL EBPORTEB 

In'Admiralty.' Suit for collision by Nathaniel S; Knapp,; owner .qf 
the ç.ao?il boat Knapp, against the steam lighter James A. Walsh and 
the tug Walter B. PoUock. Decree for libelant against the Knapp 
alone. 

On.August 13, 1909, the tug Walter B. Polloek, wlth Ubelant's canal boat 
Knapp m tow a'iongside, on the port side, left Pler 16, Brooklyn, bound for 
Pier 5, East Hiver, New Yor|î City. About the same time the steam lighter 
James a;. Walsh left Pler 22, Brooklyn, further down the river, bound for the 
Maine Stfeamship Company'a pler, No. 20, East River, New York. The two 
vessela came in collision about the middle of the river, the Walsh striking 
the port side of Ubelant's boat. 

Robinson, Biddle & Benedict, for libelant. 
Armstrong & Brown, for lighter- Walsh. 
Polçy & Martin, for tug PoUock. 

HOLT, District Judge (orally). [1] So far as the liability of the 
Walsh is concerned, this, in my opinion, is a clear case. The story 
given by her captain, as I understand him, seems to me almost incredi- 
ble. He says that when he backed out from Pier 22 he saw the Pol- 
loek headed down the Brooklyn shore. Then he came on, and did not 
see her again until she loomed up right in front of him and he ran 
into her. The évidence is clear that the Polloek, with the barge in 
tow, backed out from Pier 16 in clear daylight, and the captain must 
hâve seen that she was backing and turning, and that there was only 
one moment in her turning when she was headed down the Brooklyn 
shore. If he had been paying attention, he would bave seen that the 
Polloek kept coming around until she got on her course coming across 
the river to New York. He also says he gave the Polloek a two- 
whistle signal. Why did he do that, if, as he says, he first saw the 
Polloek going down the Brooklyn shore, and the next time he saw 
her she loomed up before him ? 

The fact is, when the two tugs got on their courses they were on 
crossing courses, and the Walsh was the burdened vessel, and bound to 
keep out df the way of the Polloek. If she did not see thè PoUock 
until she ran into the barge, she was not keeping proper lookout. If 
the mast had anything to do with preventing the man at the wheel 
from seeing the Polloek, he should hâve had another man on lookout. 
But I think the mast would not prevent him from seeing the Polloek, 
if he was attending to his business. This is a case where the burdened 
vessel was bound to leave the road clear for the privileged vessel and 
keep out of the way. After the collision the Walsh went ofï and did 
not stand by, although asked to do so. In every point of view, it seems 
to me the WalSh is in fault, 

[2] Sp far as the Polloek is concerned, the ground upon which I 
am asked to holdher in fault is that, after having given danger signais, 
she did not back. The pilot rule says : 

"Whenever the danger signal is given, the englnes of both steamers shonld 
be stopped and backed nntil , the headway of the steamers has been fullyj 
checked." 
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But the statute does not say so. The statute (article 19, Inland Nav- 
igation Rules) says : 

"When two steam vessels are Crossing, so as to Involve risk of collision, the 
vessel which has the other on her own starboard side shall keep eut o£ the» 
way of the other. Where, by any of thèse rules, one of the two vessels is to 
keep ont of the way, the other shall keep her course and speed." 

That is the gênerai rule. But there is this prudential rule : 

"In obeying and eonstruing thèse rules, due regard shall be had to ail dan- 
gers of navigation and collision, and to any spécial circumstances which may 
render a departure from the above rules necessary in order to avoid immédiate 
danger." 

The only circumstances under the statute which justify a violation 
of the rule that the privileged vessel shall keep her course and speed 
are when there are spécial circumstances which render departure from 
the rule necessary in 'order to avoid immédiate danger. The pilot 
commissioners, in making this rule, probably had in view the case of 
two vessels meeting on crossing courses at an angle greater than a 
right angle. In that situation, if both back, they naturally get away 
from each other. But if they are on crossing courses, at an angle less 
than a right angle, by backing they may get into greater danger. I 
think this rule is invalid, and one which sometimes, if acted on, violâtes 
the statute. 

Hère we hâve a collision taking place in which the burdened vessel 
strikes the barge near her stern. Suppose, when the PoUock gave her 
danger signais, she had backed, she would hâve come into a position 
of greater danger, in my opinion. Therefore I do not think this rule 
has any application hère. I think the pilot did just what he should hâve 
donc. The spécial circumstances were not such as to justify anything 
diflferent. I do not think the Pollock is guilty of fault in this case. 
Probably the captain has been in error in some of his évidence, and I 
think his report is probably correct. I think he gave one whistle, held 
his course, and that the other vessel, like many of the vessels around 
the harbor, wanted to go ahead, and make the privileged vessel yield 
her rights, and he jammed ahead, an4 ran into the other vessel. 

I think the Walsh is whoUy in fault, and I direct a judgment to that 
eflfect. 
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In re MICHAELS. 

(District Court, E. D. New York. March 5, 1912.) 

Bankettptct (§ 241*) — Administbation of Bstatb — Falsb Tkstimoht — Ooir» 

TEMPT. 

Evidence In a bankruptcy proceedlng esamlned, and held, that a wlt- 
ness was guilty of contempt for givlng fal'se testlmony on an issue as to 
whether a sale of a stock of goods was coUusive. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 398, 402- 
404, 408, 409 ; Dec. Dig. § 241.*] 

In the matter of Burt H. Michaels, bankrupt. On motion to pun- 
ish Israël Diness for contempt, he is cited before the court for pun- 
ishment. 

Lesser Bros., for trustée. 

Meyer Greenberg, for bankrupt. ' 

CHATFIELD, District Judge. The testîmony shows that one 
William Hermann, a notary public, and one Israël Diness, a specula- 
tor in merchandise, were called as witnesses in an attempt to show 
that a sale to one Rothman of the stock of goods in the hands of the 
bankrupt, a few days before the filing of the pétition, was coUusive, 
and that both Diness and Hermann were parties, or acted with knowl- 
edge of the collusion, in helping to carry out the sale by the bank- 
rupt, which was presumptively fraudulent, and which by the testi- 
mony appears to hâve actually occurred in such a way as to strengthen 
this presumption of fraud. The purchaser at this sale has not been 
and cannot be located. The notary public, Hermann, and Mr. Diness 
showed apparent unwillingness to recall events, while professing a 
désire to assist the creditors, although Diness testified freely to the 
efifect that he knew nothing wrong or questionable in the transaction, 
and also protested with much volubility that he had no knowledge of 
the goods, after his own bid was refused, as he was promised a small 
amount by the intending purchaser to keep hini f rom f urther biddiiig. 
Under thèse circumstances a long examination was had, and the réf- 
érée has reported, in a certificate which shows fully his lack of belief 
in the protests of the witnesses Diness and Hermann, that their 
behavior and refusai to answer differently than they did answer was 
contemptuous, within the provisions of the bankruptcy act, and rec- 
ommends such action as to the court seems just and necessary. 

There is no évidence showing that either the witness Hermann or 
the witness Diness has any property of the bankrupt in his possession, 
and no application to compel them to turn over property, has been 
made. Upon the return of an order to show cause why they should not 
be punished for contempt, the matter was referred to the United 
States attorney for prosecution, if perjury had been actually commit- 
ted, as was implied by the pétition on which the order to show cause 
was based. The United States attorney has reported that no ground 
for such an indictment exists, and in fact it appears that the statute of 

•For other cases see aame toplo & § numbbs In Dec. & Am. Digs. 1907 to date, & Rep'r Indeio» 
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limitations had run before the niatter was brought to the attention 
of the court upon the certificate of the référée. 

The motion to punish the witness Diness for the contempt set forth 
in the referee's certificate has now been brought on again before the 
court, and during adijournment the court has directed that the wit- 
-ness Hermann be brought before the court at the same time, as his 
testimony seems to contradict that of Diness, and one or the other of 
thèse men has avoided teUing what they both seem to know about 
the matter. But the witness Hermann has not been served, and is 
said to hâve filed the jurisdiction for this or some other reason, his 
whereabouts being unknown even to his son-in-law, an attorney. It 
is apparent that neither Hermann nor Diness really attempted to 
make a statement of the transaction which would assist the creditors. 
On the çontrary, their testimony shows that they were doing what 
they could to profess ignorance or to avoid giving information as to 
matters which any person of ordinary intelligence must hâve known 
about. 

The court has expressed willingness to consider an application to 
compel Diness to produce the property of the bankrupt estate, if 
the creditors consider that there is any of it in his possession or con- 
trol. The court has endeavored to hâve him prosecuted for perjury, 
if any definite false statements can be shown, and, now that the stat- 
ute of limitations has expired, the court is ready to punish Diness for 
the contempt shown in his apparent disregard for the court's jurisdic- 
tion and authority in endeavoring to locate the property of the bank- 
rupt. But in the absence of Hermann, and in the face of his flight, 
it must be held that Diness, who has shown some attempted effort 
to locate Hermann, and who has at ail times appeared in court ready 
to repeat his former statements of the transaction, cannot be pun- 
ished for perjury, for secreting property, and for disregard of his 
oath, as he would be punished on à criminal trial ; nor can he now be 
made to suffer alone (because of his contempt for the court's author- 
ity) for the entire futility pf the proceedings before the référée, and the 
escape of ail others who were implicated. 

An examination of the report of the case of In re Friedman, 161 
Fed. 260, 88 C. C. A. 306, shows that William Hermann, a notary pub- 
lic, was one of the witnesses who testified as to his share in the trans- 
actions resulting in an order to varions parties to turn over the pro- 
ceeds of the sale of an entire stock, under circumstances very similar 
to those in the présent case. The attorney for the creditors in the 
présent instance, which had to do with a stock of shoes, was the at- 
torney for the creditors in the Friedman Case, which also had to do 
with the sale of a stock of shoes; and while the court feels that the 
attorneys hâve placed too much reliance (through previous expérience 
with perhaps the same individuals in similar cases) upon the testi- 
mony, as showing its own falsity, nevertheless the record shows that 
the witness Diness clearly justified the finding of the référée that his 
conduct was contemptuous, in that he avoided telling the whole truth, 
that he professed ignorance as to matters as to which he must hâve had 
knowledge, and that he showed disregard for and brought disrespect 
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upoa the eourt proceedings by not playing the part of anhonest tnan 
and a truthful witness. It is apparent that his readiness to testify 
to his own innocence, and his willingness to explain his participa- 
tion in events of which he did not remember évident facts, was be- 
cause of a disregard for his oath and for the authority of the court, 
and that disregard should not be allowed to stand without punishment, , 
even though that punishment cannot go to the extent of being used to 
take the place either of a trial for perjury, before a jury, or a proceed- 
ingto compel discovery of the bankrupt's estate and restitution thereof. 
The' witness Diness may be cited before the court for punishment, 
and the matter will be held open as to Hermann, so long as he con- 
tinues a fugitive. 



BORDEN'S CONDKNSED MILK CO. V. BORDEN ICB CREAM CO. et al. 

(District Court, N, D. Illinois, E. D. March 12, 1912.) 

No. 30,496. 

Tbade-Marks anp Tbade-Name8_(§ 95*) — Unfaib Compétition. 

Borden's Condensed MUk "Company, as a well-knovvn manufacturer 
of varions mllk produets, is entltled to a temporary Injunction against 
use of the name of Borden in the manufacture and sale of ice cream and 
like produets, unless purchasers are advised in some unmistakable way 
that the product is nofc that eompany's. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108 ; Dec. Dig. § 95.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 O. 0. A. 165; Lare v. Harper & Broa., 30 C. C. A. 
376.] 

In Equity, Bill by Borden's Condensed Milk Company against the 
Borden Ice Cream Company and others. On motion for a preliminary 
injunction. Motion granted. 

Pringle & Fearing, for complainant. 

George W. Brown and Wharton Plummer, for défendants. 

' KOHLSAÀ'T, Circuit Judge. " This caUSe is now before the court 
upori motion for a preliminary injunction. The amended bill repre- 
sents that complainant and its predecessors hâve been éngaged in the 
milk business in ail its phases since the year 1864, having its main 
office and 11 other offices in Chicago; that it manufactures and sells 
17 diiïerent milk produets under the name Borden, besides 14 produets 
under other fancy names ; that it bas registered trade-marks used on 
more of said brands; that the name Borden was taken from thé name 
of Gail Borden, the founder; that it has made great expenditures of 
money in and aboùt building up its said business, and that the name 
Borden has becomè a trade-name of great value in the milk business 
and its produets- that it handles cream, butter, condensed milk, evap- 
orated milk, maltfed fnilk, caramels, milk chocolaté, buttermilk, casein, 

and condensed coffee, and sells the same throughout the state of lili- 

: — :■ : , u\ 1 — , . . -_.■: — , ^ 

•For other cases see siune topic & § numbee In Dec. & Am. DIgs. 1907 to date, ftEep'r Indexât 
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nois, much of it to confectioners to be used in makiiig ice cream, and 
that it has spent large sums in placing said confection product in the 
market, so that the name Borden, used in connection with milk or 
cream foods, such as ice cream, would, in the public mind identify 
such article with that of orator ; that under its charter orator has the 
right to deal in the manufacture and sale of ail forma 6i milk prod- 
ucts and ail articles incident thereto. The bill further represents that 
the défendants, Borden, Brown, and Stanley, applied for a license to 
incorporate on May 25, 1911, under the name "Borden Ice Cream 
Company," with full notice of complainant's rights in the premises, 
and were requested by complainant to drop the name Borden ; that ob- 
jection was also made to the Secretary of State; that, notwithstanding, 
défendant corporation was granted a charter on August 16, 1911, for 
the purpose of manufacturing and selling ice cream, ices, and similar 
articles. 

The bill further states, on information and belief, that Charles F. 
Borden was given one share of stock in said corporation, having a 
face value of $100, being Vso of the amount at which said corporation 
was stocked, in considération for this consent to the use of his name 
in connection with said corporate name ; that, therefore, he had never 
been engaged in the milk business, or any phase thereof, and that 
the adoption of said name was solely for the purpose of fraudulently 
appropriating the réputation of complainant's product ; and that de- 
fendant Lawler subscribed for *^/bo of said stock, and is believed to 
be the real owner of said corporation. The bill further sets out that 
complainant has the right to engage in the manufacture and sale of ice 
cream and similar articles, and is about to do so, and to use the name 
Borden in connection therewith; that said articles of manufacture are 
closely allied to its présent manufacture, and that the principal ingrédi- 
ents thereof are identical with its prodîucts; that défendant corpora- 
tion intends to advertise its wares as the Borden product throughout 
complainant's territory aforesaid, in order to deceive and defraud the 
public into the belief that said wares are complainant's product, where- 
by the réputation of complainant's products will be greatly injured, 
and its business injured; that confusion will inevitably arise, and that 
customers of complainant will be unable to know that defendant's 
product is not that of complainant; and that each of said défendants 
is conspiring with the others to do said illégal acts for their several 
benefit, to the détriment and injury of orator. 

The answer dénies ail the allégations of fraud, claiming that it has 
the right to use the name Borden Ice Cream Company, admits that 
Borden has only one share, and states that said Borden subscribed for 
said share in good faith, and is now the vice président of the company. 
It dénies that said share was given Borden without other considération 
than the use of his name, but admits that he had never before been 
engaged in the ice cream or kindred business. The answer further 
states that Harry Lawler, one of the défendants, is the principal own- 
er of the stock of said corporation, having subscribed to *''/io thereof, 
and that he is also the principal stockholder of the. W. H. Collins Ice 
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Cream Company, daiming $40,000 fully paid stock thereof, doing 
business in Chicago and Cook county, and is, besides, a wholesale and 
retail dealer in ice in said county. 

The answer dénies ail charges of conspiracy, ail claims of intent 
on defendant's part to aippropriate complainant's réputation or good 
will, and dienies that complainant's business will be injured by the use 
of same name. It further dénies that complainant has a property right 
in the name Borden, in connection with the milk business, any more 
than défendant Borden has. 

From the pleadings and the affidavits filed herein, the court finds 
that complainant has, through great expense and business sagacity, 
built up a very large trade in milk and milk products in Chicago and 
the State of Illinois under the name Borden ; that by its charter it is 
Ipermitted to manufacture ice cream and kindred articles, and is about 
to do so; that in the milk and kindred trades the name Borden has 
become inseparably associated with complainant, and that the public 
so associâtes it; that défendant is Just starting in the ice cream and 
other business; that the défendants, and each of them, entered into a 
scheme to appropriate the good will and secure the benefits of the 
trade-name. of complainant, and in pursuance of such scheme secured 
the connivance of défendant Borden, and now seek to justify their 
act by thé fact that he owns a nominal interest in the corporation. 
The purpose is naked. 

Complainants, upon the record shown, hâve a valuable property in- 
terest in the name Borden in connection with the manufacture and sale 
of ice cream, and the consummation of défendants' scheme would nec- 
essarily resuit in serious injury to complainant's business and in fraud 
upon the public. 

It is therefore ordered that the preliminary injunction be granted, 
restraining défendants from the use of the name Borden in the manu- 
facture and sale of ice cream and like articles, without plainly advising 
purchasers in some unmistakable manner that the product is not that 
of complainants, until the further order of the court. 
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DES MOINES WATER CO. v. OITT OF DES MOINES et aL 

(District Court, S. D. lowa, C. D. March 22, 1912.) 

No. 134— M. 

1. CouBTs (§ 508*) — Fed-eral Cotjets— Constetjction of State Statutes. 

A fédéral District Court will not temporarily enjoin proceedings under 
an appointment by the state Suprême Court oî appraisers in proceedings 
by a City to condemn a waterworks plant, on the ground tbat an act au- 
thorlzlng the appointment is unconstitutlonal, where the state Suprême 
Court bas not passed upon the validlty of the act, except by acting under 
it, where there is a confliet in authority on the question involved, and the 
state Suprême Court could find ground sustaining the act. 

[Ed. Note.— For otber cases, see Courts, Cent. Dlg. §§ 1418-1430 ; Dec. 
Dig. § 508 ;* Injunction, Cent. Dlg. § 72. 

Enjolning proceedings In state courts, see notes to Garner v. Second Nat. 
Bank, 16 C. 0, A. 90 ; Central Trust Co. v. Grantham, 27 C. 0. A. 575 ; 
Copeland t. Bruning, 63 0. C. A. 437.] 

2. Injunction (§ 135*J — ^Tempobaby Wbit— Jtjdicial Discbetion. 

Application for a temporary injunction is addressed to the court's légal 
discrétion. 
[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 304 ; Dec. Dig. 
• i 135.*] 

In Equity. Bill by the Des Moines Water Company against the 
City of Des Moines and others. Temporary injunction denied. 

N. T. Guernsey, for complainant. 

Robert O. Brennan and H. W. Byers, for défendants. 

Before WALTER I. SMITH, Circuit Judge, and WILLIAM H. 
MUNGER.and SMITH McPHERSON, District Judges. 

PER CURIAM. The complainant is a corporation of the state 
of Maine and the owner of the Des Moines city waterworks. The 
individual défendants are citizens and résidents of the city of Des 
Moines, lowa, and the défendant city is a municipal corporation, be- 
jng a city of the first class under the laws of the state of lowa. The 
city instituted proceedings under chapter 45 of the Acts of the Thirty- 
Third General Assembly of lowa, as amended by chapter 35 of the 
Acts of the Thirty-Fourth General Assembly of that state, with the 
view of acquiring the complainant's plant by condemnation proceed- 
ings. The statutes in question provide for the appointment by the 
state Suprême Court of three district judges to act as appraisers. 
The Suprême Court made the order designating the judges, and the 
complainant filed an application and bond for removal to the fédéral 
court, both in the Suprême Court and in the court of condemnation. 

The complainant brings this action, alleging in substance that the 
Suprême Court of lowa is a court of appellate jurisdiction only, and 
that the provision authorizing it to designate three district judges to 
act is unconstitutional, and further alleging that plaintiflf's franchise 
has not expired, and that the case has been heretofore removed to this 

*For otber cases see same toplc & S nvmbeb In Dec. A Àm. Digs. 1907 to date, & Rep'r Indexes 
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court. The case is thus dual in character — original, în so far as it 
seeks to enjoiri the further proceedings under 5àid appointment by 
the Suprême Court on the ground that the action of said Suprême 
Court is unconstitutional, and in so far as it is claimed the franchise 
is not terminated ; auxiliary, in so far as it tends to sustain the péti- 
tions ajid bonds lieretofore filed for removal to this court. 

[ 1 ] It is, of course, with référence to the first that this court, three 
of us sitting, is primarily charged. The Suprême Court of lowa has 
never passed upon the constitutionahty of the statute authorizing the 
appointment of three district judges by the Suprême Court, except 
as it acted under the statute shortly after its enaçtment, by the ap- 
pointment of three judges to act in the condemnation of the Council 
Bluffs waterworks, and has recently acted in the Des Moines water- 
works matter. In passing upon the constitutional question it rtiust 
be borne in mind that it was said in Pelton v. National Bank, 101 U. 
S. 143, 25 I.. Ed. 901 : . , 

"It has long been recognized In this court that the highest court of the staté 
Is the oHe t(y which such a question properly belongs; and though the courts 
of the United States, when exercising a concurrent jurisdiction, must décide 
it for thémselves, if It has not previously been conslderèd by the state court, 
it would be indélicate to make such a décision in advance of the state courts,' 
unless the case imperatively demanded It." 

[2] It muSt be borne in mind that this is an application for a tem-^ 
porary writ, which is always submitted to the légal discrétion of the 
court. And the court, Upon investigation, finds that there is a gréât 
conflict of ■ authority on the interprétation of thp constitutional provi- 
sion hère féiièd upon and similar constitutional provisions of other 
States. See State v. N«ble, 82 Neb. 257, 117 N. W. 723, 19 L. R. A. 
(N. S.) 578, and the cases therein cited, including the case of State y. 
Barker, 116 lowà, 96, 89']^. W. 204, 57 X. R. A. 244, 93 Am. St. Rep. 
222. Under thesê circumstances, it being possible that, even bef ore 
this case wbuld be reached for final trial in this court, the Suprême 
Court of lowa would hâve passèd upon it, we do not feel justified 
in awardirig a temporary injùnction upon the ground that the act is 
in conflict with the state' Constitution. Whether the action of the 
lowa Suprême Court, heretofore taken in' ex parte proceedings in 
appointing the commissiohers in the Council Bluffs and Des Moines 
cases,' constitutes an interprétation of this constitutional provision, 
wedo not détermine. See Cross v. Allen, 141 U. S. 528, 12 Sup. Ct. 
67, 35 L. Ed. 843. 

It should be kept in mind that section 4 of article 5 of the lowa 
Constitution providés that the Suprême Court of the state shall hâve 
appellste jurisdiction only, both in actions in chancery and in actions 
àt law. But that section of the Constitution concludes by reciting that 
the Suprèihe Court of the state shall "exercise a supervisory control 
over ail ihferior judicial ti-ibunals of the state." The statute in ques- 
tion Sùbstantially providès that three district judges shall sit as a board; 
of inquest in such cases. And the Suprême Court of the state has 
nothing ïwhatever.; to : do with the matter, . except to designate what 
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three judges out of the very large ntimber in thc state shall act. It 
is manifest that the Suprême Court might well hold that for it to des- 
ignate which three of the very large number of district judges should 
act on the particular board of inquest would be exercising a super- 
visory control over ail inferior tribunals. 

For the reasons indiçated, we are ail of the opinion that the in- 
junction, so far as it seeks to enjoin the. action of the city because of 
a supposed lack of authority upon the part of the lowa Suprême Court 
to designate the three district judges, should be denied. The questions 
as to whether the franchise of the waterworks company has expired, 
and whether the case has been properly removed to this court here- 
tofore, or not, would more properly come before the presiding judge, 
sitting alone, than before us. But Judge McPHERSON holds that 
a case has not been made for the granting of an injunction. See Kaw 
Valley Drainage District v. Aletropolitan Water Co., 186 Fed. 315, 
108 C. C. A. 393. 

It is ordered that the application for a temporary injunction be 
denied, and the restraining order heretofore issued be vacated. 



THE AURORA. 

THE CITX OF BERLIN. 

(District Court, W. D. Wisconsin. March 2, 1912.) 

L MauttiMb Liens (| 26*) — Nature of Lien— Peoof to Establish. 

A inarltiine lien Is a privlleged one, secret In charaeter and overrldlng 
ail otlier liens and transfers, and in the nature of ttilugs is striccl juris, 
and must be afiirmatlvely shown to exlst. 

[Ed. Note. — For other cases, see Maritime Llena, Cent Dig. { 39 ; Dec. 
Dig. § 26.*] 

S. Maeitime Liens (§ 29*) — Sub ject- M atte»— Services Rendeked oh Rbquest 
oï TowiNG Company. 

A libelant held not entitled to a maritime lien on a barge for services 
rendered to her, while stranded, by tugs and lighters which libelant sent 
to her assistance at the request of the manager of a towing company, 
which had contracted wlth the owner of the barge to furnish ail tugs and 
wrecking service requlred by hls vessels during the season ; it appearing 
that libelant did not even know by whom the barge was owned when the 
services were rendered, but In fact performed such services for the tow- 
ing company. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dig. { 48 ; Dec. 
Dig. S 29.*] 

In Admîralty. Suit by the Bamett & Record Company against the 
barge Aurora; Henry Wineman, Jr., owner. Decree for respoUdent. 

Spencer & Marshall, for libelant. 

Holding, Masten, Duncan & L,eckie, for The Aurora and claimant. 

SANBORN, District Judge. Final hearing on libel in rem against 
the barge Aurora for quantum meruit for the services of two tugs 

*For oUier ca«a« see same topie & S ncmbbb In Dec. & Am. Piga. 1S07 to date, A Rep'r IndexM 
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and two lighters rendering service to the barge June 29, 1910, while 
stranded near SpUt Rock, in the vicinity of Two Harbors, on the 
north shore of Lake Superior. The barge was in tow of the steamer 
City of Berlin, carrying coal, and during a thick fog both vessels went 
ashore. The circumstances under which the services of the boats were 
rendered were as f ollows : 

The owner, Mr. Henry Wineman, Jr., a résident of Détroit, Mich., 
shortly before the accident in question, entered into a contract with 
the Great Lakes Towing Company, which provided that the company 
should furnish ail the tugs and wrecking service required by the beats 
under Wineman's management during the season of 1910 at certain 
discounts from the regular rates made by the towing company, and 
subject to the following condition: 

"In case, however, at any tlme, for any reason, we are unable to hâve tugs 
on hand to serve your boats, you are at liberty to engage any other tugs to 
serve for that tlme, but wlthout right to charge us any différence in priée." 

Soon af ter the accident the mate went to ■ Two Harbors and called 
up Mr. Wineman in Détroit, who told him to communicate with Mr. 
Tomlinson, the vessel agent at Duluth. They then informed Tomlin- 
son of the situation, and he in turn called up Capt. Vroman, manager 
of the towing company, whose duty it was under the contract with 
Wineman to render any wrecking service necessary, if the company 
had on hand the tugs. Capt. Vroman had no lighters, but sent a tug 
and a pump. The next day Tomlinson again called up Capt. Vroman 
and asked for a lighter and a boiler. Being required by the contract 
to furnish tugs, lighters, and wrecking outfit, and having no lighter 
or boiler on hand, Capt. Vroman communicated with libelant, through 
its manager, Mr. John E. Meyer, and asked him to send tugs and scows 
to assist the steamer and barge, and to instruct their captains to look 
to the masters of thôse boats for further instructions, whereupon the 
tug Meyer and scow or lighter Ajax were dispatched to the scène by 
libelant. Af ter some four days work they were sent back to Superidr. 
About the same time Tomlinson requested more assistance of Capt. 
Vroman, who procured libelant to send another tug and barge. For 
the services of thèse vessels the libelant claims a maritime lien, and 
libeled the barge accordingly. 

[1] The important question is whether libelant's claim is properly 
one against the vessel, or only against the towing company. Was the 
contract between libelant and towing company made on the crédit of 
the vessel, or in reliance only on Capt. Vroman, and as an accommo- 
dation to him? A maritime lien is a privileged one, secret in char- 
acter, overriding ail other liens or transfers, possibly operating to the 
préjudice of creditors or purchasers without notice. In the nature of 
things it is stricti juris, and must be shown to exist. Vandewater v. 
Yankee Blade, 19 How. 82, 15 L. Ed. 554; Seaman, J., in The West- 
over (D. C.) 76 Fed. 383. Libelant performed valuable services, and 
should be paid for them ; but by whom? Should the vessel pay, or 
Capt. Vroman's company ? . 
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[2] Mr. Meyer, manager of libelant, was questioned as to whom 
the crédit was to be extended ; but he does not give a direct answer. 
He says he rendered the bills to Capt. Vroman, in the name of the 
barge Aurora and owners, and, not knowing whom to send them to, 
therefore sent them to him. He did not even know the name of the 
owner of the barge, nor that Tomlinson was his agent. 

"Q. To whom did you look for your pay? A. To the barge Aurora and 
owners." 

In January, 1911, Meyers wrote to Wineman, confirming the testi- 
mony referred to as to his talks with Capt. Vroman, and stating that 
it was impossible for him to say whether the equipment was ordered 
through the captain of the barge or Tomlinson, but that he under- 
stood from his captains that they worked under the directions of the 
masters of the City of Berlin and Aurora. 

The owner of the barge knew nothing of the hiring of libelant until 
after the services were performed. Had the contract been made be- 
tween his agent, Tomlinson, and libelant, a maritime lien might be pre- 
sumed ; the owner being a nonresident of the state where the contract 
was made. There was no apparent necessity to trust the vessel, and 
the testimony tends to show that this was not donc, or even thought of. 
The contract was undoubtedly maritime in its nature, having référence 
to services performed for a stranded vessel on navigable waters. 
This, however, is quite a différent thing from the création of a mari- 
time lien. 

Counsel for libelant refer to Pacific Mail S. S. Co. v. Commercial 
Co., 173 Fed. 28, 97 C. C. A. 346, Wilmington Transp. Co. v. The 
Old Kensington (D. C.) 39 Fed. 496, Pacific Mail S. S. Co. v. Sugar 
Co., 181 Fed. 927, 104 C. C. A. 365, and several other cases. In ail 
of thèse, except the last, the contract was made with the master, from 
which the maritime lien was presumed. In the last case cited the suit 
was in personam. 

If there were any lawful or proper way to reach the merits of the 
case by amendment, that should be allowed ; but the difficulty is that 
the owner is not in court, and cannot be bound by any amendment. 
He ought to pay for whatever benefit he received from the services 
rendered, but is entitled to his day in court on that question, which 
cannot possibly be given him in this case. 

It is not an agreeable duty to be obliged to dismiss on a technical 
ground like this ; but I am convinced that the maritime law gives no 
lien, and that the libel must therefore be dismissed. 
194 F.— 36 
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.' In re HIRSHOWITZ. 

(District tJonk, M. D. Pennsylvanlà. March 27, 1912.) 
No. 1,543. 
Bankitoptot (I 408*)— DisCHABGE IN Banketjptot— MiscoNDUOT or Bask- 

KUPT. 

A banknipt, who wlthln a few months of hls adjudication In bank- 
ruptcy, and whlle insolvent, purchased on crédit merchandise consistlng 
of Personal ornaments and gave them to hls wlfe, witliout any intention 
to pay for them, and who did not Include in hls schedules considérable 
valuable property, wlth Intent to hlnder hls creditors, and who wlthln 
a month or two prlor to the adjudication established braneh stores to 
which he moved large quantltles of merchandise, and who instructed his 
agents to sell the sanie at any price, even below cost, if necessary, and 
who never kept any account of such merchandise or the proeeeds thereof, 
except slips indlcatlng the amount of sales and the gooda sold, and who 
destroyed such slips before the adjudication, dlsposed of property wlth 
intent to defraud his creditors and destroyed records of hls financial con- 
dition in violation of the statute, and he wâs not entltled to his discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. IS 732-736, 
,T59, 762, 763; Dec. Dig. § 408.* J 

In the matter of the bankruptcy of Louis Hirshowitz, bankrupt. 
Heard oti exceptions to the report of the master recommending the 
discharge of the bankrupt. Sustained, and discharge denied. 

David Rosenthal, for bankrupt. 
Wm. N. Reynolds, for exceptions. 

WITMER, District Judge. Every bankrupt comîng înto court, în- 
voking its aid for relief from his obligations, must corne with clean 
hands and show that his conduct has been that of an honest, upright 
man, and that he is éntitled to the advantages which the act confers. 

The bankrupt should do ail within his power to aid and assist the 
court in determining the matters and facts surrounding his business 
so as to f acilitate the administration of his estate for the benefit of 
his creditors. He should not willfuUy do anything tending to delay, 
hinder, or obstruct such in any manner whatsoever. 

Although the learned master recommended the discharge of Louis 
Hirshowitz, the bankrupt, we cannot, after a careful examination of 
ail the évidence, agrée with his conclusions, and therefore décline to 
àdôpt his recommendationi The bankrupt, who is hère seeking a dis- 
charge, was a most relùctant witness; his attempts at évasion 
amounted to almost obstinacy ; his contradictions and inconsistencies 
were many and flagrant; in truth, his entire testimony seems to be 
tainted with insincerity. 

There can be no doubt, however, that, at the time of filing his 
schedules, he had in his dwelling some goods and merchandise which 
he did not include in his schedules. He contends that thèse articles 
of merchandise were not secreted or withheld for the purpose of 
hindering, delaying, or defrauding his creditors, that he had purchased 
them and presented them as a gift to his wife in good faith, and it 

*For otlier cases see same topic & i nvmbbb in Dec. ft Am. Digs. 1907 to date, & Rep'r Indexe! 
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is argued that he had a légal right to do this. By this process of rea- 
soning, the bankrupt would hâve been permitted to give away to 
members of bis family ail bis property without committing a tech- 
nical violation of the statute, because he allèges there was no malus 
animus. Most of the goods vs^as purchased within two months prior 
to bis adjudication, at a time when he was bopelessly insolvent, the 
merchandise so presented was not paid for, and there evidently was 
never an intention on the part of the bankrupt to pay, and while his 
creditors were eagerly awaiting the compensation justly due them, 
the bankrupt presented the unpaid property to members of his family. 
I am unable to conclude, from thèse circumstances, reluctantly adi- 
mitted by the bankrupt himself when he was confronted with the 
facts, that the goods were not disposed of or secreted for the purpose 
of hindering, delaying, or defrauding his creditors. 

It is not necessary to resort to déduction, as bas been urged, to con- 
clude that the "bankrupt concealed, removed, or destroyed property 
to the value of upwards of $17,000," because there is that which is 
certain. The bankrupt did not include in his schedules considérable 
valuable property consisting of eut glass, a lamp, opéra glasses, punch 
bowl, gas dôme, chafing dish, and numerous other articles, with the 
undoubted intent to hinder, delay, and defraud his, creditors, and 
although thèse items do not approach the sum charged, it matters little 
whether the amount be large or small, it is, nevertbeless, an offense 
against the statute. But it may be fairly deduced, in the light of ail 
the évidence, that not ail the property concealed has been discovered. 
The bankrupt only made such admissions as he was compelled to do, 
after he was detected. He made no confession, and! in view of the 
fact that the concealment was made in secret, it is exceedingly im- 
probable that ail the secreted merchandise was discovered. 

Within a month or two prior to the adjudication, he established at 
least two branch stores or stations in neighboring towns, where he 
moved large quantities of goods and merchandise, and instructed 
his agents to sell the same at any price, even below cost, if necessary. 
He never kept any account of this merchandise or the proceeds there- 
of . That he might be able to check the sales, so he allèges, his agents 
were required to return to him slips indicating the amount of the 
sales and the goods sold. Thèse slips, although they practically con- 
tained a correct record of the goods and the amount of sales, were 
destroyed by the bankrupt before his adjudication, so that the only 
available account of thèse transactions were thus wholly extirpated, 
and the bankrupt is unable to account for the proceeds received from 
thèse sales as well as for the proceeds of the store. Even if thèse 
slips were destroyed with an honesty of purpose, the bankrupt could 
not hâve selected a more opportune moment for self-preservation, nor 
a more unfortunate moment for the interest of his creditors, because 
they were deprived of the last vestige of written évidence that might 
lead to the recovery of assets that rightfully belonged to them. It even 
precluded a proper examination of the bankrupt. It is conceded that 
the bankrupt is a good business man, and to within a short period 
prior to the filing of the pétition was successful, yet he kept no books 
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that would tend'to explain the disposition of merchandise aggregating 
many thousands of dollars, which he disposed of in some manner, 
within the last two or three months prior^to his adjudication. The 
greater portion of this merchandise was purchased on crédit within 
four or five months immediately preceding his adjudication andl not 
paid for, and the bankrupt could not hâve been ignorant of the fact 
that he was hopelessly insolvent at the time he made thèse purchases. 
I cannot détermine that the slips were destroyed without any ulterior 
or improper motive. 

The bankrupt, having destroyed or concealed records f rom which 
his financial condition might be ascertained, with intent to conceal 
such condition, and having, subséquent to the first day of the four 
months immediately preceding the filing of the pétition, transferred, 
removed, or concealed, or permitted to be removed, destroyed, or con- 
cealed, some of his property with intent to hinder, delay, "or def raud 
his creditors, is not entitled to his discharge. 



In re WILSON. 

(District Court, M. D. Pennsylvanla. Aprll 1, 1912.) 

No. 1,695. 

1. Bankbuptot (I 351*) — Olaims— PaetnÈbship— DissoLtJTioir Agrebment— 

Obal Peovisions, 

Where, as a part of an agreement for the dissolution of a partnership, 
It was stlpulated that the contlnuing partner should furnlsh the outgoing 
partner with a release from Uability from certain creditors of the flrm, 
and that certain book accounts should be coUected and the proceeds used 
to pay the other creditors; but the agreement as to the appropriation of 
such accounts was not contalned In the dissolution agreement, and the 
accounts were not so appUed, the outgoing partner was not entitled to 
compel such application as agalnst the creditors of the flrm In bankruptcy. 

[Ed. Note. — ^For other cases, see Bankruptcy, C«it Dlg. |§ 563, 564; 
Dec. Dig. § 351.*] 

2. Bankbxjptot (§ 318*) — ^Dissolution Agbeemenx— Paetneeship Assets— 

Application. 

Where an oral agreement between partners incident to dissolution pro- 
vided that flrm accounts should be coUected and the proceeds applied to 
pay the indebtedness of the flrm, but there was no appropriation of the 
same pro tanto by transf errlng them, or otherwise, in such a manner as 
to take them out of the hands of the parties, or authorizing the holder 
to pay the amount dlrectly to the credltor, without further intervention 
or concern on the part of the partnership, the provision of the contract 
was executory only, and unenforceable as agalnst creditors in bankruptcy 
proceedlnga agalnst the contlnuing partner. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. S§ 481, 482; 
Dec. Dlg. § 818.*] 

In the matter of Harry B. Wilson, bankrupt. On certificate for 
review of a referee's order disallowing a claim for préférence. Af- 
firmed. 

•For other cases see same toplc A S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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W. H. Sponsler, for the pétition. 

Walter Rice, Charles H. Smiley, and James M. Barnett, opposed. 

WITMER, District Judge. The petitioner, Thomas H._ Milligan, 
protests against making a part of the gênerai fund for distribution 
the amount ($422.49) collected of the book accounts of Thomas H. 
Milligan & Co. by the bankrupt's trustée, and asks that the same be 
turned over to John Lucas & Co. and the Keystone Farrn Machinery 
Company in liquidation of their accounts against the said company, 
to which it is claimed the same was dedicated and pledged under the 
terms of the dissolution of the partnershjp company of which the bank- 
rupt and the said Thomas H. Milligan were partners. 

It appears that the partners, trading as Thomas H. Milligan & Co., 
having been engaged in the gênerai hardware business, on August 2, 
1909, by mutual consent and agreement in writing dissolved the part- 
nership, transferring the business, stock in trade, ail bills and accounts 
receivable, and the assets of the partnership, in gênerai, to the part- 
ner H. B. Wilson, the bankrupt ; the latter, as part considération for 
such transfer, agreeing to secure for the other partner releases from 
certain debts due and owing by the partnership, and to pay and ex- 
tinguish ail remaining debts of the said firm existing on the 25th day 
of February, 1909, or since. 

The petitioner, however, does not rest his contention upon the writ- 
ten agreement. He insists that some time prior to its date, and since 
February 25, 1909, it was orally agreed between the partners that 
Wilson should furnish Milligan a release from certain creditors, dis- 
charging him (Milligan) from ail liability as a partner, and as to other 
creditors the same were to be paid by the collection of the book ac- 
counts due the said partnership from divers persons and companies, 
and that by the terms of this verbal arrangement or agreement the 
said accounts were set aside for that purpose and so dedicated. 

It will be noted that the promise of Wilson to furnish releases and 
discharges of Milligan from certain of their creditors was made a 
part of the written dissolution agreement. Accounting, therefore, for 
the failure to incorporate the later portion of this alleged oral agree- 
ment, referring to the setting aside and dedication of the book ac- 
counts to the liquidation of certain accounts owing by the partnership, 
including those represented by the petitioner, it is said that: 

"At the date and Immedlately prlor to the agreement In wrltlng, Wilson In- 
formed Milligan, through hls attorney, that he had collected of the book ac- 
count assets so dedicated, and had pald off the accounts due from the part- 
nership, which the petitioner supposed llquldated and extlngulshed ail debts 
of the firm, except those from which releases were to be obtalned, and, de- 
pending on this statement, the firm was dissolved under a written agreement 
of the 2d day of August, 1909." 

Allowing the petitioner ail that he claims, it appears clearly estab- 
lished that by the terms and provisions of the later agreement in writ- 
ing ail of the book accounts receivable were transferred to the bank- 
rupt including those since collected by the trustée, and reserving none. 
This conclusion is furthermore strengthened by the presumption that 
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the entîre understanding and agreement betweeli' the parties at the 
date of the instrument mergèd in the w'riting representing their mutual 
covenants regarding the subject-matter. 

[ 1 ] That the provision concerning the alleged oral agreement f ailed 
f rom being incorporated in the writing through the déception or mis- 
representation of Wilson, one of the parties, and thus permitting the 
oral agreement to remain in force would not avail the petitioner if 
established. If the controversy were one between the parties to the 
agreement, and not between them and their creditors, it might be dif- 
férent. After entering into a solemn writing, pubHshing the terms of 
the dissolution, and the continuing partner falls into bankruptcy, it 
does not come with favor, on contest with their creditors, for the 
other partner, having taken a cash considération, to say that he was 
deceived into the writing* and, for the purpose of saving himself from 
its conséquences, attempt to establish a verbal collatéral agreement by 
its very nature shunned by the law. If Milligan was deceived by 
Wilson, what can be said for their creditors? The loss, if any, by 
reasôn of the transaction, should not be visited upon the stranger. 
"Equity does not favor secret agreements, at the expense of those 
who nieither know nor hâve opportunity of knowing of their exist- 
ence." Com. V. Brenneman; 1 Rawle (Pa.) 311. 

[2] However, the oral agreement, if favored, and considered as 
estâblishedj could only be r^arded in character as an executory con- 
tract, and not as an actual transfer or assignment of spécifie accounts, 
or the proceeds thereof, there having been no appropriation of the 
same.pro tanto, by transferring them or otherwise, in such manner as 
to take them out of the hands of the parties, and authorizing the 
holder to pay the amount directly to the creditor, without f urther 
intervention or concern to the debtor. Trist v. Child, 21 Wall. 441,' 
22 L. Ed. 623; Christmas v. Russell, 14 Wall. 69, 20 L. Ed. 762. If 
this had been accomplished — ^that is, a complète assignment or trans- 
fer of spécifie accounts éffected— it is not unfair to présume that 
thèse accounts would not again hâve found a place, or been consid- 
ered, as an item in the Writing that was finally entered into between 
the parties. 

There are other reasons supporting the conclusion reached, to which' 
Iwill not allude. The findings, conclusion, and order of the learned 
référée are affirmed. 
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TJNITED STATES v. KOMIB. 

(District Court, N. D. Illinois, B. D. March 12, 1912.) 

No. 4,894. 

Ckiminal Law (§ 200*) — Issuance of Money Oedebs— Différent Offenses- 
Formée Conviction. 

Pen. Code (Àct March 4, 1909, c. 321, 35 Stat. 1129 [U. S. Comp. .St. 
Supp. 190O, p. 1453]) § 210, provides that whoever, belng a postmaster or 
other person employed In any branch of the postal service, shall issue a 
money order wlthout having received the money therefor, shall be flned, 
etc.; and section 218 déclares that whoever, with Intent to defraud, shall 
issue any money order wlthout having previously received or pald the 
full amount of money therefor, etc., shall be convicted. Accused was in- 
dleted for Issulng three of seven money orders at the same time. In two 
counts, one under each section, after whlch he was allowed to withdraw 
a plea of not guilty, and ail the counts were noUed except one, charglng 
the issuance of three of the orders under section 210, on wliieh he was 
convicted and flned. He was thereafter Indicted for issuing the other 
four, to whlch he pleaded former conviction. Held, that the issuing of 
a money order in violation of section 210 was not the same offense as 
the issuing of the orders in violation of section 218; and hence the plea 
was not good as to the counts charglng an offense under the latter sec- 
tion. 

[Ed. Note.— For other cases, see Orimlnal Law, Cent. Dig. §§ 347, 386- 
409; Dec. Dig. § 200.*] 

Emanuel Komie was indicted for putting out certain postal money 
orders without having received the money therefor, and he pleaded 
autrefois convict, to which the government demurred. Demurrer 
sustained. 

James H. Wilkerson, U. S. Dist. Atty. 
Seymour N. Cohen, for défendant. 

SANBORN, District Judge. Demurrer to plea in bar to an in- 
dictment filed February 9, 1912, charging the issuance of four postal 
money orders by défendant as postal clerk without having received 
the money therefor. It appears from the plea that défendant issued 
seven money orders at the same time to the same person. He was 
indicted November 23, 1911, for issuing three of the seven. To the 
second indictment for issuing the other four, he pleads autrefois 
convict. The putting out of each order is made the subject of two 
counts, one under section 210, and the other under section 218, of 
the Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 1129, 1131 [U. 
S. Comp. St. Supp. 1909, pp. 1453, 1457]). The question is whether 
it is the act of issuing an order or orders vi'hich is denounced, or the 
putting out of each order. The statutes in question read as follows : 

"Sec. 210. Whoever, being a postmaster or other person employed in any 
branch of the postal service, shall issue a money order without having re- 
ceived the money therefor, shall be fined not more than flve hundred dollars." 

"Sec. 218. Whoever, with Intent to defraud * * * shall issue any 
money order or postal note without having previously received or paid the full 
amount of money therefor, with the purpose," etc. 

•For other cases Bee sametopic & 5 numbbb In Dec. & Am. Dlgs. 1907 te date, & Rep'r Indexes 



5G8' 194 FEDERAL REPOETEB 

The act of 1883 (Act March 3, 1883, c. 123, 22 Stat. 527, 5 Fed. 
Stat. Ann. 943 [U. S. Comp. St. 1901, p. 2743]) limits the amount 
of each order to $100. 

Examination of the plea of former conviction, and of the first 
indictment of 1911 (a copy being attached to the plea), shows that 
défendant was indicted under sections 210 and 218 for issuing three 
of the seven money orders. His first plea was not guilty. After- 
wards he was allowed to withdraw the plea, and, upon a nolle being 
entered on ail counts except the first, he pleaded guilty to that count, 
and was sentenced to pay a fine of one cent and costs, which he there- 
upon satisfied by full payment, and was discharged accordingly. It 
thus appears that défendant was sentenced and punished only under 
section 210, and not under section 218, and that différent proof is 
required to sustain a conviction under the two sections referred to. 

The question, then, is whether the conviction for issuing one order, 
charged as a violation of section 210, and not also of section 218, 
bars a prosecution for issuing four other orders under both sections. 
The proper rule to be applied, I think, is that where an offense is in 
violation of two or more statutes, andi différent proof is required to 
convict under one, différent éléments or grounds being involved in 
each, a conviction or acquittai under one statute is not a bar to a 
prosecution under the other. Carter v. McClaughry, 183 U. S. 365, 
389, 22 Sup. Ct. 181, 46 L. Ed. 236; U. S. v. Harmison, 26 Fed. Cas. 
No. 15,308; 3 Sawy. 556; Morey v. Commonwealth, 108 Mass. 433; 
Burton v. U. S., 202 U. S. 344, 381, 26 Sup. Ct. 688, 50 L. Ed. 1057, 
6 Ann. Cas. 362; Gavieres v. U. S., 220 U. S. 338, 343, 31 Sup. Ct. 
421, 55 L. Ed. 489. 

Défendant, having pleaded guilty to the offense of issuing a single 
money order under section 210, cannot be put on trial again undier 
that section for issuing the six other orders, because they were is- 
sued at the same time, to the same person, and by a single act. But 
he may be prosecuted for issuing the same orders, or any one or more 
of them, as an offense against a différent statute covering différent 
éléments and requiring additional proof. It follows that the plea of 
former conviction should be sustained as to the first four counts, since 
they show an offense against section 210 alone. As to the other four 
counts, charging violations of section 218, the plea should be over- 
ruled. 

The demurrer to the plea is overruled in respect to the first four 
counts, and sustained as to the last four. 

It appears from the plea that the four orders covered by the last 
indictment were made payable to the Interstate Audit Company, and 
the three covered by the first were made payable to G. H. Somers. 
The plea, however, states that ail the orders were issued and delivered 
to the same person, at the same time and place, payment therefor 
made at the same time and place, and that the offenses charged in 
both indictments are identical in ail respects. 
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BLODGETT & ORSWELL CO. v. GEORGE S. LINGS & Ca 

(District Court, D. Ehode Island. March 13, 1912.) 

No. 2,935. 

JtTDGMENT (§ 622*) — EeS JtTDICATA— QUESTIONS CONCLTTDED. 

A judgment for a seller for the contract priée, rendered after a trial 
on the merlts Involving tîie défense that the sale waa by sample and that 
the goods dellvered were not in accordance with the sample, bars a sub- 
séquent action by the buyer for damages based on the same clalm, though 
at the former trial he dlsmissed hls affirmative claim for damages based 
on the same matter. 

[Ed. Note.— ror other cases, see Judgment, Cent Dig. i 1136; Dec. 
Dig. § 622.» 

Concluslveness of judgment as dépendent on theory of action or recoT- 
ery, see note to MlUie Iron Mining Co. v. McKinney, 96 C. C. A. 163.] 

At Law. Action by the Blodgett & Orswell Company against 
George S. Lings & Co. Judgment for défendant. 
Edward W. Blodgett, for plaintifï. 
John I. Deviin (George W. Bristol, of counsel), for défendant 

BROWN, District Judge. This is an action on the case, origînally 
brought in the state court, but removed to the Circuit Court. 

The déclaration allèges that the défendants, copartners as George 
S. Lings & Co., agreed to supply yarn for the manufacture of spool 
cotton, said yarn to be of same quality as sample skeins, and allèges 
the failure of the défendants to deliver yarn in accordance with the 
agreement, and the delivery of other yarn of inferior quality, which 
could not be used by the plaintifï; that it notified défendants that the 
yarn did not compare as to quality with sample skeins, and refused 
to accept the same. It allèges damages arising from its inability to 
supply its customers with thread in conséquence of the failure of de- 
fendants to fulfill its contract, etc. 

The défendants plead in bar the judgment obtained against the 
présent plaintifï by the défendants, which they contend is a full dé- 
termination between the parties of the matters set forth in the plain- 
tiff's déclaration. 

In the former action the présent défendants brought suit for the 
contract price. The défendant filed a gênerai déniai, and also set up 
certain matters both as a distinct défense and by way of counter- 
claim; that the yarn was to be used by the défendant in its spécial 
manufacture, and to be of a quality equal to samples; that the yarn 
was not equal to samples, and was so full of imperfections that it 
could not be used by the défendant. 

The third to the eighth paragraphs of the defendant's answer are 
in substance like the déclaration in the présent case. Upon the face 
of the answer, however, this matter was set up both as a défense to 
the plaintifï's alleged cause of action and by way of counterclaim 
thereto. 

*For other cases see same toplo & l numbbb in Dec. ft Am. Dlgs. 1907 to date, t Rep'r Indexes 
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The défense was that the sale was by sample, and that the yarn 
d'elivered was not in accordance with the samples, and was unfit for 
use for the purpose intended. 

The plaintiflf denied that the sale was by sample, and further con- 
tended that, even though there was a sale by sample, there was a 
good delivery in accordance with the sample. 

UpQn the issues submitted to the jury tbey may hâve found either 
that the sale was not by sample or that it was by sample, and which- 
ever they may hâve found the verdict is conclusive evidience that 
they found that delivery was in accordance with the agreement. 

The plaintifï contends that in the former case the counterclaim, 
practically a copy of the déclaration fîled in this case, was dismissed 
by consent, and also claims that the trial of the question of damages 
was waived as an issue in the New York case. 

The error of the présent plaintiff is in the failure to recognize the 
f act that its answer stood as a matter of défense, and that, this dé- 
fense being disposed of, the basis of a counterclaim for damages 
was removed and finally disposed of by the judgment. 

The record clearly discloses that the défendant did rely upon the 
défense of sale by sample and quality and the lack of conformity, and 
that the goods were ordered for a spécifie purpose. Though the de- 
fendant's affirmative claim for damages was withdrawn or dismissed, 
the substantial issue of whether the goods were delivered in accord- 
ance with the contract was not dismissed or withdrawn. Upon the 
record as it stands the third to the eighth paragraphs of the answer 
were not stricken eut as matters of défense. 

The following portion of the record clearly shows that the matters 
set forth as the basis of a counterclaim were relied upon as matters 
of défense, and that only the affirmative claim for damages to the de- 
fendant was withdrawn. 

"The Court: You intend to offer no proof on the counterclaim for damages? 

"Mr. McKee; Simply rely on the défense, sale by sample and quality. 

"The Court: And the lack of conformity? 

"Mr. McKee: Lack of conformity, goods ordered for a spécifie purpose. 
That wlU be simply resting upon the matters of défense, and not the affirma- 
tive counterclaim. 

"Mr. Bristol: May I renew my motion at this time to dlsmlss the counter- 
claim? 

"The Court: Hâve you any objection? 

"Mr. McKee: No objections, as we don't In tend to rely upon It as a coun- 
terclaim. 

"The Court; The counterclaim Is dismissed by consent" 

The defendant's plea is sustained. Judgment may be entered for 
the défendant. 
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LINCOLN T. ROBINSON et aL 

(District Court, D. Maine. March 16, 1912.) 

No. 117, Law. 

EiarovAt of Causes (| 102») — Amotjnt in Conteovebst — Suit Removïd Pbiob 
To Januaby 1, 1912 — Remand. 

Judlcial Code (Act March 3, 1911, c. 231, 36 Stat. 1091) § 24 gives the 
District Court Jurisdîction of suits where the matter in controversy ex- 
ceeds $3,000; and section 28 gives It the same jurisdîction of suits by 
removal. Section 37 provides that If, In any suit pending in the District 
Court, removed froœ a state court, it shall appear to the satisfaction of 
the court, at any time after removal, that such suit does not involve a 
controversy properly wlthln Its Jurisdîction, it shall remand the same. 
Section 290 provides that suits pending in the Circuit Courts at the time 
the Code takes effect shall thereupon be proceeded wlth In the District 
Courts In the same manner as if orlginally begun there. Held, that a 
suit properly removed to the Circuit Court before the Code took effect 
should not be remanded, on motion made in the District Court after it 
took effect, because It Involved lésa than $3,000, in view of section 299, 
which provides that the Code shall not affect any act done, or any right 
accrued or accrulng, or any suit or proceedlng pending, at the time It 
takes effect 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 218- 
220, 223, 224 ; Dec. Dlg. § 102.*] 

At Law. Action by Abbie M. Lincoln against Frank P. Robinson 
and others. On motion to remand to state court. Motion denied. 
Arthur S. Littlefield, for plaintiff. 
Frank H. Haskell, for défendants. 

HALE, District Judge. This cause cornes before the court on 
plaintifï's motion to remand the case to the Suprême Judicial Court of 
AI aine, County of Lincoln, from whence it was removed to the United 
States Circuit Court shortly before the April term, 1911, and was 
pending in the Circuit Court when that court was abolished. By vir- 
tue of the Judicial Code, approved March 3, 1911, the action has come 
to this court. The amount claimed is $2,376.12. The motion sets 
out that this court now has no jurisdiction of the action, for the rea- 
son that by section 24 of the Judicial Code it is provided that the Dis- 
trict Court has jurisdiction of suits where the matter in controversy 
exceeds, exclusive of interest and costs, the sum of $3,000; that by 
the twenty-eighth section of the Judiciary Act it is provided that this 
court has jurisdiction of suits by removal from state courts in the 
same cases where this court would hâve original jurisdiction; that by 
section 37 it is provided that if in any suit pending in this court, re- 
moved from a state court, it shall appear to the satisfaction of this 
court, at any time after said suit has been removed hereto, that such 
suit does not really and substantially involve a dispute or controversy 
properly within the jurisdiction of this court, this court shall remand 
such suit to the court from which it was removed. The plaintifï says 

•For otbei caseï aee aame tojpic £ i numbbb in Dec. ft Am. Diga. 1907 to daU, & Rep'r Indexes 
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that this suit does not involve,a dispute which is now wîthin the jurîs- 
diction of this court, andl that hence it should be remanded to the state 
court. 

It appears, then, that the Circuit Court had full jurisdiction of the 
cause at the time of its removal from the state court to the Circuit 
Court. It is true that section 37 provides that in case a suit is re- 
moved from the state court to the District Court of the United States, 
and it shall appear to the satisfaction of the District Court after such 
removal that the suit does not really involve a dispute properly within 
the jurisdiction of the District Court, then the District Court shall pro- 
ceed no further. It is true that this action does not présent a claim 
exceeding $3,000 in amount. We find, too, that by section 290 suits 
pending in the Circuit Court on the date of the taking e.fïect of the 
Judacial Code shall "thereupon, and thereafter, be proceeded with, and 
be disposed of, in the District Courts in the same manner, and with 
the same efïect, as if originally begun therein." 

When we first look at thèse two sections, and when we consider 
that a motion directed to the jurisdiction must be considered at the 
very time when the case îs presented to the court for hearing, there 
appears to be some force in the contention of the learned counsel for 
the plaintiff that under the Judicial Code the District Court has no 
jurisdiction, inasmuch as the claim involves less than $3,000. But 
upon examination of section 299 we find that this section contains the 
substantial provision that the repeal of existing laws, or the amend- 
ments thereof, embraced in the Judicial Code, shall not affect any act 
donc, or any right accrued or accruing, or any suit or proceeding 
pending, at the time of the taking effect of the act. Bearing in mind 
this provision, I cannot think that Congress intended to deprive the 
District Court of jurisdiction in a case where the Circuit Court had 
jurisdiction. If Congress had intended such resuit, I think it would 
hâve expressed its intention in clear, unmistakable language. 

After a careful examination of the case, I conclude that the Dis- 
trict Court has jurisdiction. The motion to remand is denied. 
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SAMSON CORDAGE WOEKS v. PURITAN CORDAGE MILLS. 
(District Court, W. D. Kentucky. March 23, 1912.) 

1. Tbade-Marks and Teade-Names (I n*) — Marks Subjects oi Ownebshif 

— Use OF COLOBED MATEBIALS in MARUFi.CTUBE. 

TJie use of a colored strand in the fabrication of cordage, the other 
strands being of another and uniform color, so as to make spots on tlie 
flntshed cord or rope wliere such strand cornes to the surface, cannot be 
made tlie subject of a valid trade-mark ; tlie use of any colored strands 
being something whlcli is open to the public generally, and which can- 
not be exclusively appropriated by any one. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 20; Dec. Dig. § 17.*] 

2. Teade-Mabks and Tbade-Names (§ 17*) — Mabkb Subject of Ownebship. 

An arbitrary mark not naturally part of a fabric In any wise impressed 
upon it may be a trade-mark If so intended and used, but a spot made on 
or color imparted to a fabric as the inévitable or natural resuit of the 
use of the material of whlch the fabric is made cannot be the basis of 
a trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §20; Dec. Dig. S 17.*] 

In Equity. Suit by the Samson Cordage Works against the Puritan 
Cordage Mills. On final hearing. Decree for défendant. 

Coale & Hays and McDermott & Ray, for complainant. 
Helm & Helm, for défendant. 

EVANS, District Judge. This case is now before us for final 
détermination. The record is precisely the same as it was when, on 
the llth day of November last, we disposed of a motion for a tem- 
porary injunction. In an opinion then delivered (193 Fed. 274) we 
quite briefly expressed our views upon the essential question upon 
which the case must turn. We need not repeat much of what was 
then said. 

[1] This is not a suit for unfair compétition in trade to which 
much of the argument of complainant's counsel might be more appli- 
cable, but is one based upon the alleged infringement of a trade-mark. 
The right to relief, therefore, dépends upon the existence of a valid 
trade-mark. As previously indicated, we think none exists. 

In manufacturing cordage the complainant combines as many 
threads or strands as may be desired One of thèse is of a color 
différent from ail the otïaers which are of a uniform color. The 
process of fabrication by twisting and intertwining thèse strands into 
cord, and the regular appearance of spots on its surface as the re- 
sult of the process was described in the former opinion. It will suffice 
now to say that in this way striking and probably décorative spots 
are made to appear on the surface of the cord — a red spot, if a red 
strand is used, and so on through the list of colors. The complainant 
insists that it may in this way appropriate ail the colors for trade- 
mark purposes. As has been donc time out of mind in making 

*For other cases see same topic & S humbeb In Dec. & Am. Qlgs. 1907 to date, & Rep'r Indexes 
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cordage by others, one. thread of a différent color from the others 
is used by the coitlplainant; In the process of fabrication the côlored 
thread, as the strands are twisted, makes spots of its own color on 
the surface ôf the cord. AU this is part of the cord itself and can- 
not be regarded as a "mark,".arbitrary in charàcter, within the mean- 
ing of trade-mark law. It is an inhérent and, necessary resuit of 
the fabrication of a rope out of strands of différent colors, and hence 
cannot be a trade-mark. Many cloth fabrics hâve more or less di- 
stinctively colored figures woven into them. Thèse are not regarded 
as trade-marks but as décorative devices open to ail and free from 
monopoly. 

[2] The line may be a narrow one, but we take it the distinction 
is this: When an arbitrary mark, not naturally part of the fabric, 
is in a,ny wise impressed upon it, it may be a trade-mark, if so in- 
tended and used, but no spot made on or color imparted to a fabric 
as the inévitable or natural resuit of using the material of which 
the fabric is made can be the basis of a trade-mark, for the reason 
that the making of the spots thereon or the impartation of the color 
thereto by the use of appropriate raw material is open to the public 
generally, and may not be exclusively appropriated by anybody. Any 
other doctrine would be intolérable. 

The complainant seeks support in the fact that it uses the trade- 
mark on sash cord, but we think such a limitation, if insisted upon, 
is immaterial. It may be, too, that, if a trade-mark is not applicable 
to the genus, it cannot be so as to any species of cordage. However, 
it is not necessary to rule upon this proposition. 

It may be that the défendant has closely and intentionally imitated 
complainant's fabric, but, however that might affect a suit of différent 
character, it cannot aid in assuring complainant's claim to a valid 
trade-mark. 

It results that the bill of complainant must be dismissed, with costs. 



FRBNCH V. BUSCH. 
(District Court, B. D. New Xork. Mareh 4, 1912.) 

PLEADING (§ 218*) — DEFENSES — Demubeeb— Rbabgumknt. 

Where, In a receiver's suit agalnst stockholders of an insolvent corpo- 
ration to enforce a stock subscription llabllity, a demurrer bas been over- 
ruled to defendant's answer, and It appears that défendant Is entitled to 

, , an allowance of a eet-offi of some sort, In case the facts pleaded are 
proved, a reargument of the demurrer wlU not be granted more than six 

' months after the décision thereof, based on a single ground that the de- 
murrer to the set-ofC pleaded could not, as a matter of technical pleadlng, 
hâve been assumed to admit more than the spécifie facts of the counter- 
clalm itself. 

[Ed. Note. — For other cases, see Pleadlng, Cent. Dlg. §§ 549-566; Dec. 
Dlg. § 218.*] 

*For other cases see same tapie & i numbeb tn Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Action by Thomas E. French, as receiver of the Agnew Company, 
against Clarence M. Busch. On application for reargument on a de- 
murrer. Overruled. 

See, also, 189 Fed. 480. 

Burlingham, Montgomery & Beecher (Herman S. Hertwig and 
Morton h. Fearey, of counsel), for plaintifï. 
W. Russell Osborn, for défendant. 

CHATFIELD, District Judge. Application bas been made for re- 
argument, some six months after décision upon a diemurrer. In mak- 
ing the application, the grounds of the reargument bave been stated. 
The court sees no reason for granting the reargument, nor for chang- 
ing its décision, if reargument be had. 

The complainant bas called attention to the case of Babbitt v. Read 
(C. C.) 173 Fed. 712, in which the court states that a set-off arising 
from a debt of the bankrupt is not available against a trustée, suing 
stockholders for funds to distribute in bankruptcy; and it is sug- 
gested that this case was not used upon the preceding argument. It 
is unnecessary to go into the many questions arising from this propo- 
sition. The record shows plainly that upon the whole situation, as ad- 
niitted by the demurrer, a set-ofï of the sort in question should be 
allowed in this case; and, it being apparent that the facts which might 
be produced upon the trial would présent the actual situation shown 
by the admissions of the demurrer, it does not seem that after this 
long lapse of time a reargument should! be had, based upon the single 
point that the demurrer to the set-off or counterclaim should not, as 
a matter of technical pleading, bave been assumed to admit more than 
the spécifie facts of the counterclaim itself. As a matter of fact, 
it may well be doubted whether, even if nothing but the allégations 
of the complaint, the counterclaim, and the demurrer thereto be itaken, 
a situation is not presented upon which the demurrer should be over- 
ruled. 

Motion for reargument, therefore, will be denied 



SHIPMAN V. WILLARD. 
(District Court, D. Ehode Island. March 19, 1912.) 

No. 2,871. 

Jtjdgment (§ 927*) — Action on— Nul Tiel Recobd. 

In an action of debt on a judgment, a plea of nul tlel record miist be 
sustained, where plaIntIfC merely shows proceedings in another state, of 
which défendant is a nonresident, for the ascertainment of stockholders' 
Uabillty. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. { 1757; Dec. 
Dig. § 927.*] 

Action by Léonard H. Shipman, receiver, against Ella Willard. 
Judgment for défendant. 

•For other cases see same toplc & S numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Gardîner, Pirce & Thornley, for plaintiff. 
William P. Sheffield, for défendant. 

BROWN, District Judge. This is an action at law descrîbed in the 
writ, dlated July 10, 1908, as "an action of debt on judgment." Jury 
trial was waived. 

The déclaration allèges that in a certain suit in Ohio — 

"judgment was obtalned by the said Léonard H. Shipman, recelver, against 
the défendant, by reason of her liabillty as a stockholder in F. Gray Company, 
under section 3, art. 13, of the Constitution of the state of Ohlo, 1851, and 
under sectlop 3258 of the Bevlsed Statutes of the state of Ohlo." 

To this déclaration the défendant files several pleas, the first of 
which is a plea : "Nul tiel record." 

The plaintiff at the hearing put in évidence the record of certain 
proceedings in the case of Sharon National Bank v. American Straw 
Board Company, had in the court of common pleas for Miami county, 
state of Ohio. This record sets forth protracted proceedings for the 
ascertainment of stockholders' liability, but it does not justify the allé- 
gations of the déclaration. Furthermore, the proceedings under the 
Ohio statutes wherein an assessment was made upon stockholders did 
not resuit in a personal judgment against the défendant, a nonresident, 
even if they did resuit in fixing the amount of the obligation of share- 
holders undier the Ohio laws. Bernheimer v. Converse, 206 U. S. 516, 
532, 27 Sup. Ct. 755, 51 L. Ed. 1163; Haie v. Allinson, 188 U. S. 
56, 81, 21 Sup. Ct. 946, 45 L. Ed. 1031; Irvine v. Bankard (C. C.) 
181 Fed. 206, 209. 

The form of the action is of spécial importance, because of the vari- 
ons questions raised as to which of several statutes of limitations is 
applicable. The plaintifï's contention that the 20-year statute of lim- 
itations is applicable, and that the défendant is now precluded by the 
Ohio record f rom raising certain questions as to the statute of limita- 
tions of Ohio, makes it impossible to regard the contention that this 
is an action on a judgment as a mère formai matter. 

I am of the opinion that the plea of nul tiel record must be sustained. 
Whether an amendment of the form of action should be allowed at 
this stage of the case cannot now be determined. The plaintiff, how- 
ever, may within 20 days file a motion for leave to amend ; otherwise, 
judgment will be entered for the défendant. 
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MAAS V. LONSTORF. 

LONSTORF V. MAAS et aL 

(Circuit Court of Appeals, Sixth Circuit March 5, lôia) 

Nos. 2,132, 2,133. 

1. Joint Advenittees (§ 4*) — Exploration Oontbact — Constbuctioit. 

Where défendant M., in order to obtaln complainant's assistance In cer- 
tain mlnlng explorations, obtalned complainant's consent to pay one-half 
of the exploration expeuses, In considération of which M. agreed that, 
in case he secured options on lands in the vlcinity of the premises de- 
scribed, complalnant should hâve one-thlrd interest therein, such eontract 
ineluded options for purchase as well as options for lease, so that M. 
was not entltled to procure purchase options for purchase in his own 
name and for his sole benefit. 

[Ed. Note. — For other cases, see Joint Adventures, Cent. Dig. §§ 3-6; 
Dec. Dig. § 4.*] 

2. Joint Advbntubes (§ 4*) — Eiqhts of Trustée — iNWViDtrAL Intbeest. 

Where défendant induced his aunt to furnish one-half the expense re- 
quired to explore certain mlnlng property with the understandlng that 
she should bave one-third interest in any options he should secure on the 
land, défendant owed her a fiduciary relation, and was estopj)ed to clalm 
that by merging lease options into purchase options on mlnlng property 
he obtalned and held the purchase options for his own beneflt without any 
duty to account. 

[Ed. Note. — ^For other cases, see Joint Adventures, Cent. Dig. §§ 3-6; 
Dec. Dig. § 4.*] 

3. Relkase (§ 17*) — Tbustbb — Settlement — Concltjsiveness — Feaud. 

Under the rule that the duty of a trustée to exercise the utmost good 
faith extends to the matter of obtaining a release from the beneficiary, 
where défendant M. obtained a release from his aunt, with whom he stood 
In a fiduciary relation, of ail her Interest In certain mlnlng options in con- 
sidération of certain notes, she was not, under the clrcunistances of the 
case, concluded by the release from thereafter malntainlng a suit for an 
accounting of her Interest in the property. 

[Ed. Note. — For other cases, see Release, Cent. Dig. § 32; Dec. Dig. 

§ 17.*] 

4. Joint Adventures (§ 4*) — Rights or Parties. 

Where défendant M., while purchaslng options on mlnlng property for 
one-thlrd of whlch he was bound to account to complalnant, purchased 
outrigbt an undlvided Interest in a particular tract with his own funds 
in order to use the same as a lever to obtaln a lease option on the entire 
tract, and complalnant In her blll for an accounting did not daim any In- 
terest In such property on the theory that there had been an actual pur- 
chase thereof by défendant, but alleged that défendant had acqulred an 
option which he had transferred to the Iron conipany with the other op- 
tions in which she was interested, and as a part of the same transaction 
complalnant, under the clrcumstances of the case, had no interest in the 
purchase of the option on the particular tract and could not compel an 
accounting with référence thereto. 

[Ed. Note.— For other cases, see Joint Adventures, Cent Dig. §§ 3-6; 
Dec. Dig. § 4.*] 

6. Joint Adveniukes (§ 4*) — ^Mining Options — Sale — Accounting — Royal- 
ties. 

Complalnant was entltled to one-third of certain mlnlng options ob- 
tained by défendant and leased by him to an iron company. Défendant 
between the date of the exécution of the lease and January 20, 1910, had 

•For other cases see same topic & § n0mbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
194 F.— 37 
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recelved In royalties $53,111, but of tUs $35,407.40 was recelved as royal- 
ties under the original terms of the lease; the remalnlng $17,703.70 belng 
recelved under a supplemental agreement as to an tncrease In the royal- 
ties in considération of defendant's transfer of one-half of his separate 
undlvlded Interest In certain other property In whlch complalnant was not 
Interested and 6f tils "good will." Héld, that complalnant was not en- 
tltled to share in any part of the royalties so recelved except the $35,- 
407.40. 

[fid. Note.^For other cases, see Joint Adventures, Cent. Dlg. |§ 3-6; 
Dec. DIg. 14.*] 

6. Joint ÀdVentdbbs (8 4*) — Teusteb — Bxpenses. 

Complalnant contracted to pay half the expenses of certain mlning ex- 
plorations In considération of one-thlrd of any options that mlgUt be ob- 
talued by défendant. Défendant employed hls brother as an expert and 
confldentlal driller and agreed to pay him $80 a month in cash and one- 
tourth of hls own proîats in the venture, and thereafter défendant pald 
hls brother $24,583 as hls fourth of the profits. HeU, that the settlemeut 
was bénéficiai to complalnant and that she was properly charged In an 
accountlng wlth her share of the reasonable value of the brother's serv- 
ices. 

[Ed. Note. — For other cases, see Joint Adventures, Cent. Dlg. §§ 3-6; 
Dec. Dlg. § 4.»] 

7. Joint Adventubes (§ 4*) — Trustée — ^Accounting — Claim fob Services. 

In a suit for an accountlng of complalnant's Interest in certain minlag 
options, défendant was not entltled to an allowance for services rendered 
after the maklng of a lease under the options to an iron company, where 
no clalm for such services was pleaded or Included in the order of réf- 
érence to the master, and where he claimed no crédit therefor in a list 
flled by hlm before the spécial master Intended to show the estent of 
his clalm. 

[Ed. Note. — For other cases, eee Joint Adventures, Cent. Dlg. |§ 3-6; 
Dec. Dlg. § 4.*] 

Appeals from the Circuit Court of the United States for the West- 
ern District of Michigan. 

Bill by Margaretha Lonstorf against George J. Maas and another. 
From a decree in favor of complainant for less than the relief de- 
manded, both Margaretha Lonstorf and George J. Maas appeal. Af- 
firmed. 

See, also, 166 Fed. 41, 91 C, C. A. 627. 

In No. 2,132: . 

A. C. Dustin and Young & Bell, for appellant. 

D. H. Bail and A. B. Eldredge, for appellee. 
In No. 2,133 : 

D. H. Bail and A. B. Eldredge, for appellant. 

A. C. Dustin (Hoyt, Dustin, Kelley, McKeehan & Andrews and 
Young & Bell, of counsel), for appellees. 

Before WARRINGTON, Circuit Judge, and McCALL and SAN- 
FORD, District Judges. 

PER CURIAM. This bill was filed for the purpose of compelling 
Maas, one of the défendants below, to convey to Mrs. Lonstorf, the 
complainant below, an undivided interest in certain minerai properties 
alleged to hâve been acquired by him as the proceeds of explorations 

♦For other cases aee same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for iron ore conducted for the joint benefit, and to account for her 
proportion of the rents and royalties received therefrom. The Cir- 
cuit Court, after a hearing upon the pleadings and proof , entered a 
decree requiring Maas to convey to her a one-sixth interest in the 
properties therein described and referring the cause to a spécial mas- 
ter for an accounting. An appeal by Maas from this decree was dis- 
missed by this court on the ground that it was not a final decree, and 
the cause remanded for further proceedings. Maas v. Lonstorf, 166 
Fed. 41, 91 C. C. A. 627. Thereafter the cause was heard on excep- 
tions to the spécial master's report, and a final decree was entered de- 
scribing the lands and minerai interests in which Maas was directed 
to convey a one-sixth interest to Mrs. Lonstorf, subject to a minerai 
lease made by Maas to his codefendant, the Cleveland-Cliffs Iron Com- 
pany, together with an interest in a certain Race Course property not 
set forth in the interlocutory decree; adjudging that there was a bal- 
ance due to Mrs. Lonstorf from Maas of $12,099.94; and decreeing 
that the Cleveland-Cliffs Company attorn to Mrs. Lonstorf as the 
owner of an undivided one-sixth interest in the lands covered by its 
lease and pay her one-third of ail royalties accrued thereunder since 
January 20, 1910. From this lînal decree both Mrs. Lonstorf and 
Maas hâve appealed to this court; the Cleveland-Cliffs Company not 
appealing. 

The main facts are thèse: Mrs. Lonstorf is a résident of Milwau- 
kee, Wis. The défendant Maas is her nephew ; his mother, Mrs. Maas, 
being her sister. Maas and his mother réside at Negaunee, Mich. In 
1898 Mrs. Lonstorf and Mrs. Maas were each the owners of an un- 
divided one-third interest in a valuable iron ore mine at Negaunee, 
known as the Negaunee mine, which was leased to a mining company 
under a lease which would expire in 1903. The défendant Maas be- 
ing faihiliar with the ore formation and somewhat experienced in ex- 
ploring for minerai properties, and believing that the drift in the Ne- 
gaunee mine pointed to the northwestward, secured, at some expense 
in time and money, options for mining leases on two farms, known 
as the Corbit and Martel tracts, lying northwestwardly from the Ne- 
gaunee mine, and the promise of a similar optioil on another tract. 
Subsequently, after a preliminary correspondence between Maas and 
George J. Lonstorf, the complainant's son, who acted as her agent 
in the matters involved in this suit, Mrs. Lonstorf and Maas on No- 
vember 25, 1898, entered into a written contract which is the founda- 
tion of this suit. By the terms of this contract Maas assigned and 
transferred to Mrs. Lonstorf a one-third interest in the options for 
lease on the Corbit and Martel tracts, and in the leases of said prem- 
ises, if taken, and-agreed to give the benefit of his skilled labor and 
knowledge and the use of his drilling outfit in the exploration of said 
lands; Mrs. Lonstorf agreeing on her part to pay one-half of the 
actual expenses of exploring for iron ore on said premises. This con- 
tract contained the f oîlowing clause, concerning which this controversy 
chiefly relates, namely: 

"Said first party (Maas) furtber agrées In case he seeures options on lands 
In vicinlty of the above-descrlbed preiuises that said second party (Mrs. Lons- 
torf) shall hâve a one-third (%) interest therein." 
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Maas aiso made a sitnilar oral agreement with his mother ; but she 
is not a party to this suit, and her rights are not involved herein. 

Under this contract Mrs. Lonstorf from time to time furnished 
moneys to Maas, as required, for her part of the expenses of the ex- 
ploration. He proceeded diligently in the work, and placed at first 
a test hole on the Une between the Martel and Corbit tracts, and, later; 
test holes on other lands more to the southwestward, as the tests in- 
dicated that the ore extended in a more westwardly direction from 
the Negaunee mine than at first supposed. In the light of thèse de- 
velopments he took from time to time options for lease on varions 
other tracts in the vicinity, and from time to time renewed various of 
the options. In March, 1900, he bought outright for $300 an undivided 
minerai interest in a tract known as the Race Course property. In 
October, 1900, however, instead of thereafter extending ail the op- 
tions for lease or endeavoring to obtain options for lease on other 
tracts which the explorations indicated to be désirable, he commenced 
to take options for the purchase of various tracts or minerai rights. 
In some instances thèse purchase options were taken at the expiration 
of the lease options on the same tracts, and in others, before such 
expiration ; in some, at the same time with the renewal of lease options 
on the same tracts, and in others, on tracts on which he had not ob- 
tained lease options. On November 1, 1900, after taking some of 
thèse purchase options, he wrote Lonstorf, without mentioning that 
any purchase options had been taken, stating that he had decided to 
sell the exploration and asking authority to sell their lease options or 
the leasës which they might take by virtue thereof, for not less than 
$300,000, to be equally divided between Mrs. Lonstorf, Mrs. Maas 
and himself; to which Lonstorf gave his mother's consent. Maas 
thereafter continued the taking of purchase options instead of lease 
options, including an option for the purchase of a part of the original 
Corbit tract, with an extension of the lease option on the entire tract, 
and an option for the purchase of a part of the original Martel tract, 
on which the lease option had expired. 

In December, 1900, Maas visited Mrs. Lonstorf at her home in 
Milwaukee, and had various conversations with her, her son George, 
and another son. He had with him a map showing the various tracts 
on which he held options for lease and for purchase. Maas states 
that he pointed out to them the différent properties on which he held 
thèse options and told her that he had increased the territory by get- 
ting a great many options for purchase, but that she and his mother 
"would share alike in the benefits of the lease from ail thèse proper- 
ties"; that if hé sold he would add the properties he had for pur- 
chase to the other, and extend the scope of the leas'e they were inter- 
ested in under the contract and treat it as if the lease coveredl ail the 
properties ; to which he states she made no reply and seemed to be sat- 
isfied. The weight of the évidence, however, as was found by the 
learned trial judge, is that Maas not merely pointed out the various 
tracts on which he held options for purchase and lease, but that he 
stated that while he could not continue to get îease options he would 
hold those which he had as a lever to force purchase options, and that 
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he referred to ail the options for purchase and lease as "their" prop^ 
erty, and stated that Mrs. Lonstorf was interested in ail this property. 

On January 14, 1901, Maas held purchase options on 11 tracts and 
minerai interests in the vicinity of the Negaunee mine, including por- 
tions of the Corbit and Martel tracts and other tracts on which he 
had previously held lease options, andi two tracts, known as the Barabe 
and Stewart tracts, on which he also held lease options. He also 
held lease options on two so-called Cemetery tracts, on which he had 
no purchase options. Under his several purchase options the amount 
to be paid the various vendors in order to acquire the 11 properties 
aggregated about $290,000. 

On this date, Maas, by written contract with the Cleveland-Cliffs 
Company, granted it an option, "not divisible," of purchasing and ac- 
quiring from him, within five months thereafter, an undivided half 
interest in the 11 options for purchase, with a mining lease from him 
on the other half interest in thèse properties, at a specified tonnage 
royalty and minimum annual royalty which were to be d'oubled after 
2,000,000 tons had been mined. The considération to be paid by the 
Company, if it elected to purchase, was to be $600,000, plus such sum, 
not exceeding $10,000, as Maas might be required to pay for certain 
option extensions. Of this, $300,000, or so much thereof as necessary, 
was to be used in paying the original vendors the prices fixed under 
the eleven purchase options; the remainder to be paid to Maas in 
cash or in notes secured by mortgage. The deeds to the 1 1 properties 
were then to be taken in the name of Maas and the company jointly, 
an undivided half interest in each, and Maas was to lease his half 
interest therein to the company. This contract further provided that 
if the company should elect to ipurchase, Maas should, without fur- 
ther considération, also assign and transfer to it his lease options on 
the two Cemetery tracts and release ail claim thereto. Under this 
contract, however, Maas didi not agrée to sell the company any in- 
terest in the lease options on the Barkbe and Stewart tracts, the pur- 
chase options on thèse tracts being alone mentioned; and thèse two 
lease options were subsequently allowed to expire. 

It also appears that in the preliminary negotiations Maas stated to 
the officers of the company that he had options for lease for the bene- 
fit of his mother, his aunt, and himself, on certain of the properties on 
which he proposed to sell the options for purchase, and intended to 
give them the benefit of a similar lease on ail the properties, and that 
he wanted to apply $300,000 of the purchase price to pay for such 
lease, or to get the land rid of thèse leases, as he expressed it; but 
the company declined to agrée to his suggestion that the contract 
should separate the considération and specifically appropriate $300,000 
to the purchase of the lease. There is furthermore évidence that a 
mining lease on the Martel, Corbit, Stewart, and Barabe tracts alone 
would not hâve been worth more than $150,000. 

Within a short time the company elected to purchase under its 
option from Maas. Out of $300,000 of the purchase price which it 
paid in money, $294,331.53 was used in paying the vendors under the 
11 purchase options, and' the balance, $5,568.47, paid to Maas, to- 
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gether with $l;l,429.pi . to reimburse him : for addîtîonal payments 
made to securetitle. For the remainder, of the purchase price, $300,- 
OOO, the Company e?cçcu]ted its notes. The several vendors delivered to 
Maas and th,e company, jointly, deeds to the 11 properties covered by 
the purchase options ;, , and Maas deliveredl to the company a lease upon 
the undivided one-half interest thus acquired by him in thèse proper- 
ties. As a supplemental transaction Maas also conveyed to the com- 
tpany a one-half undivided interest in his minerai interest in the Race 
Course property, and in considération of this transfer and of his 
"good will," the company, in effect, agreed that pending the mining of 
2,000,0D0 tons under its lease from Maas, both the tonnage royalty and 
the minimum royalty should be increased one-half ; that is, should be 
at the rate of three-quarters of the royalties to be ultimately paid un- 
der the lease. It does not appear, however, that the company ever 
required Maas to assign to it the lease options on the Cemetery 
tracts ; and apparently they were allowed to lapse. 

The final resuit was that, as the outçome of thèse negotiations and 
through the sale of the 1 1 purchase options acquired primarily in con- 
séquence of the explorations undertaken for the joint benefit of Mrs. 
Lonstorf and Mrs. Maas and himself, Maas obtained an undivided 
half interest in thèse minerai properties, subject to the lease to the 
company, in addition to receiving a cash payment of several thousand 
dollars and the notes of the company for $300,000; and he also re- 
tained one-half of the minerai interest which he had acquired in the 
Race Course property. 

After the company had elected to purchase, Maas notified Mrs. 
Lonstorf, through her son George, that he had induced the company 
to close with him, and that she would receive $100,000 in notes; 
and he subsequently sent her $100,000 of the notes which he had 
received, for which she executed to. him a receipt reciting that this 
was "in payment" of her one-thirdi interest in the "so-called Maas ex- 
ploration" acquired by their agreement of November 25, 1898. 

Subsequently, in October, 1903, Mrs. Lonstorf filed the présent 
bill, which was framed upon the theory that the purchase options 
which Maas had sold the company -were part of the exploration ven- 
ture contemplated by their contract ; that under this contract she was 
entitled to an undivided one-third interest in ail the proceeds of the 
joint exploration, less one-half of the expenses; and that Maas had 
paid her one-third of only a iportion of the proceeds, namely one- 
third of the notes, and had retained the remainder of the proceeds, 
namely, a one-half interest in the minerai properties which he had re- 
served under his dealings with the company, in which she was likewise 
entitled to an undivided one-third interest, subject to the lease to the 
company, as well as in the minerai interest which he had retained in 
the Race Course property. Maas, upon the other hand, in his answer, 
insisted that the joint exploration entered into under the contract was 
limited to lease options ; that under the contract Mrs. Lonstorf had no 
interest in the purchase options which he had taken for himself inde- 
ipendently of the contract; that chough not legally bound thereto, in 
pursuance of verbal assurances to Mrs. Lonstorf that he would pro- 
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tect her in the one-third leasehold interest upon any lands in which he 
miglit acquire purchase options, he had in his sale to the company 
fixed upon the sum of $300,000 as the full value of such lease, and 
had treated the property as if it were incumbered with such a lease 
in favor of himself, his mother, and Mrs. Lonstorf, and had paid her 
one-third of the full value received therefor, namely, the $100,000 of 
notes, which she had accepted with full knowledge of the transaction ; 
and he specifically relied upon the receipt above mentioned as a full 
settlement of ail claims and demands on her part. 

After careful considération of the questions involved under thèse 
appeals, we hâve reached the following conclusions: 

[1] 1. Without reciting the évidence, consisting mainly of cor- 
respondence, which is fully set forth in a careful and well-reasoned 
opinion of the trial judge upon the interlocutory hearing, we entirely 
concur in his conclusion, as did the judge who heard the cause upon 
final hearing, that the contract of November 25, 1898, was entered 
into not merely for the purpose of proving the ore deposits in the 
Negauneè mine and thus obtaining an extension of the existing lease 
on favorable terms, but also for the purpose of ascertaining valuable 
ore formations in the vicinity and acquiring control thereof by op- 
tions for lease or purchase, to be held for the joint benefit of the 
contracting parties ; that the provision of the contract that Mrs. Lon- 
storf should hâve a one-third interest "in options on lands" which 
Maas might acquire in the vicinity includes, by its terms, options for 
purchase as well as options for lease — in fact describing them the more 
aptly — and is not limited by the context to options for lease ; and that 
the contract was furthermore, so construed by the parties themselves. 
And we are oi opinion that upon the taking by Maas of the purchase 
options on ore properties in the vicinity, involving practically no 
greater expenditure than the taking of lease options, Mrs. Lonstorf 
became, under the contract, both by its express terms and as con- 
strued by the parties, the équitable owner of a one-third undivided 
interest therein, entitled to receive one-third of ail the proceeds thereof 
upon paying one-half of the expenses incident thereto ; and that her 
daim was not discharged by the transfer of one-third of the purchase- 
money notes merely, but that she was also entitled, in equity, to a 
one-third interest in the minerai properties which he also received 
as part of the proceeds of this joint venture, subject to the lease exe- 
cuted by him to the company, and to be substituted with him as a 
joint lessor in said lease to the extent of a one-third undivided interest. 

[2] We furthermore concur in the opinion of the learned trial judge 
that even if under the contract Mrs. Lonstorf had been interested only 
in lease options, the relation of Maas to her, whether it be one of 
partnership, joint venture, or agency, forbade him to so act that his 
Personal interest would be hostile to her, and that the course taken 
by him in merging lease options into purchase options which he claimed 
for his own benefit, and seeking to détermine what part of the profits 
belonged to the joint enterprise and what part to himself, is one for- 
bidden by his fiduciary relation and which equity will not tolerate. 
The greater weight of the évidence shows, in our opinion, that he al- 
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lowed lease options to expire, f ailed to obtain other îease options, and 
acquired purchase options in lieu thereof, in conséquence of the in- 
formation which he obtained through the joint exploration and large- 
ly by the use of the Iease options, admittedly held on the joint account, 
as a leverage by which he sought to obtain purchase options for his 
own benefit. Clearly such course of dealing renders him liable to 
Mrs. Lonstorf, as a trustée, to the extent of one-third of the entire 
proceeds realized by him. It is well settled that an agent or other 
person sustaining a fiduciary relation to another cannot deal on his 
own account with the subject-matter of that relationship, or acquire 
an interest therein adverse to the one whom he represents, or make use 
of the knowledge which he acquires in the course of such agency or 
fiduciary relationship for his own benefit and to the injury of the 
trust; and that upon so dealing, he will be held, in equity, as a trus- 
tée of the person represented and compelled to transfer to him the 
property and benefits which he bas thus obtained. Kimberly v. Arms, 
129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764; Dennis v. McCagg, 32 
m. 429;, Davis v. Hamlin, 108 111. 39, 48 Am. Rep. 541 ; Yattelle v. 
Tedens, 122 111. 607, 14 N. E. 52, 3 Am. St. Rep. 502 ; Fricker v. 
Improvement Co., 124 Ga. 165, 52 S. E. 65 ; Forlaw v. Naval Stores 
Co., 124 Ga. 261, 52 S. E. 898. And see Warren v. Burt (8th Cire.) 
58 Fed. 101, 7 G. C. A. 105; McKinley v. Williams (8th Cire.) 74 
Fed. 94, 20 C. C. A. 312; Ludington v. Patton, 111 Wis. 208, 229, 86 
N. W. 571; Mitchell v. Reed, 61 N. Y. 123, 19 Am. Rep. 252; and 
Goodhue Warehouse Co. v. Davis, 81 Minn. 210, 83 N. W. 531. In 
Kimberly v. Arms, supra, in which it was held that where two persons 
had entered into a partnership for the purchase and sale of minerais 
and mining lands, one of the partners who had acquired for his own 
benefit and at his own expense certain shares of stock* in a mining 
Company, was accountable in equity to his partner for a one-half in- 
terest in the stock so purchased, the court said (page 528 of 129 U. S., 
page 361 of 9 Sup. Ct. [32 L. Ed. 764]) : 

"Neither by open fraud nor concealed déception, nor by any contrivance 
masking his actual relations to the firm, can a member of It, or an agent of 
it, be permitted to hold to his own use acquisitions made In disregard of those 
relations, either as partner or agent." 

The position taken by Maas that since the entire considération re- 
ceived from the Cleveland-Cliffs Company was paid for the purchase 
options of which he claimed to be the sole owner, he was under no 
légal obligation to account to Mrs. Lonstorf for any portion of the 
proceeds whatever, but that in conséquence of a previous oral assur- 
ance that he would treat the entire property as if it were incumberedi 
with an option for Iease in favor of his aunt, his mother, and himself 
jointly, he apportioned $300,000 of the amount received for his pur- 
chase options to such imaginary Iease, and fully discharged Mrs. Lon- 
storf's claim by giving her one-third thereof, clearly shows, we think, 
the fallacy of his contention that upon undertaking joint explorations 
of this character for the benefit of himself and them, contemplating 
on his theory, the acquisition of Iease options merely, he could so deal 
with the resuit of thèse explorations and the information which he 
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received as to gradually substitute for the valuable lease options, in 
which they were. jointly interestedi with him, purchase options of which 
he was the sole owner, and leave them in a position where they had 
no légal right whatever in the proceeds and must remain content with 
such portion only of the profit of the joint exploration as he might 
deem proper to concède to them as a matter of grâce. Furthermore, 
while he may hâve had in mind the idea of setting apart $300,000 of 
the proceeds as representing the value of such imaginary lease on the 
property, no such lease in fact existed or was transferred to the Com- 
pany, and no such apportionment of the purchase price was or could 
hâve been made between him and the company. And even if the com- 
ipany could be considered as having paid him $300,000 for his lease 
upon a half interest in thèse properties, this obviously could not be 
treated as the équivalent of the imaginary lease of which he states he 
agreed to give Mrs. Lonstorf and his mother the benefit, since this 
was a lease upon half of the property merely, and obviously not the 
équivalent of a lease upon ail the property. 

[3] 2. Upon the question whether Mrs. Lonstorf is prevented from 
asserting her rights to a full one-third in the proceeds of this venture 
by the receipt which she executed to Maas on receiving one-third of 
the notes, we hâve had greater doubt. The main facts are thèse : On 
November 1, 1900, he wrote Mrs. Lonstorf's son that he had made 
up his mind to sell the exploration and was going to demand $600,000, 
but would not sell for less than $300,000, and requesting authority 
from Mrs. Lonstorf to sell their options for lease or the leases which 
they might take by virtue thereof for not less than $300,000; which 
authority was given. On December 15, 1900, he wrote that he had 
been negotiating with différent parties and had corne down to $400,- 
000; and on January 9, 1901, that the Cleveland-Cliffs Company "will 
hâve to pay us by June Ist, if they take property $300,000." On Jan- 
uary 17, 1901, he wrote that he hadJ given the Cleveland-Cliffs Com- 
pany an option, and inclosed the proof of an article which was to ap- 
ipear the next day in the Iron Herald, which stated that Maas, having 
some months before secured "options upon the minerai right of land" 
owned by the varions designated persons whom he then held the op- 
tions for purchase, and on the Cemetery tracts, had given an option 
to the Cleveland-Cliffs Company, and that it was understood that the 
money to be paid the several fee owners under the Maas options ap- 
proximated $250,000, to which must be added the amount of his ex- 
penses and any profit he might make ; but which contained nothing to 
suggest that under the option to the company Maas was to reserve 
any interest in the fee of the lands. On March 5, 1901, he wrote 
Lonstorf that the company had closed with him, and that Mrs. Lon- 
storf would receive $100,000 in notes secured by mortgage, and re- 
questing that he send on the contract of November 25, 1898. Two 
days later, Lonstorf, on a visit to Negaunee, accidentally saw an ar- 
ticle in the Marquette Mining Journal which recited the fact that it 
appeared from a lease from Maas to the Cleveland-Cliffs Company, 
which had been filed, that Maas had retained a half interest in the 
lands he had purchased from the other owners, and that the company 
had bought a half interest in the properties, with this lease from Maas. 
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Afterreadliog'- this ;arfcicle, Lonstorf had a conversation with Maas 
on tiie .sùpjeet, while riding on the train from Negaunee to Marquette. 
They agrée that in this conversation Lonstorf asked Maas if the state- 
ment in the Mining Journal that he had received a half interest in 
the îee of the property sold the company was true, and that Maas said 
it was, Lonstorf testifies that he then said he thought they ought to 
haye an interest in the fee, which Maas dènied; and that this was the 
only talk. Maas testifies that Lonstorf said he understood Maas should 
not hâve any more interest than Mrs. Lonstorf, and did not think it 
was right, to which he replied that the purchase options were his 
own private property to do with what he wanted to; that he saw fit 
in making the deal to extend the scope of the lease so that they could 
get the benefit of thèse purchase options, and they got a greater price 
than they ever wQuld hâve gotten if he had not gotten purchase op- 
tions, and he thought he Jiad treated his aunt and mother very fair ; 
to which Lonstorf answered that he did not think it was gentlemanly 
at ail, and he replied that he did not want to hâve any more words 
about it. It does not appear that in this conversation ^ Lonstorf either 
asked Maas to see the contract with the company or inquired as to 
any particulars of the sale. That evening Lonstorf returned to Ne- 
gaunee and saw Mrs. Maas, and told her that his mother was entided 
to a third of what was received, and he would send his mother up to 
Mrs. Maas and let them settle. On learning of this interview, Maas, 
on March 13, 1901, wrote Lonstorf a letter in which he said: 

"I want to say right hère that under no circumstances wlll I allow my 
inother to worry herself or dlscuss my business with your mother or with 
any one else. Nelther will I discuss my business nor will I quarrel with your 
mother or with you or auybody else over this matter of my fee. What I hâve 
to say wlll be written in this letter and that will end it from my part. I sold 
the fee and lease separately and sold the lease for the sum stated in the op- 
tion from your mother to sell. The fee I âcquired for my own benefit, paid 
ail the expansés and lawyer fées in doing so myself, and never expected any- 
body to question my right in doing so. Bvery offer I made to sell the property 
was fee and lease separated and the flrst price of lease was $600,000.00. I 
came down to $300,000.00. * * * I thought I was doing a gênerons act 
in extending the scope of the lease, and getting the property In shape to 
handle. That I kept my private dealings to myself Is my own affair. I wish 
to State again I will not allow my mother to discuss this affair with your 
mother, nelther will I discuss it any more and what I hâve written must 
suffice." ' 

In reply Lonstorf, on March 15, 1901, wrote Maas that "my mother 
will not bother you or your mother regarding the matter you refer to," 
requesting him to send him the mortgage and an assignment of a one- 
third interest therein, so he might hâve his attorneys look over them, 
and stating that when the notes arrived he would go to Negaunee to 
settle up with Maas, "or if you can get $100,000 cash the same will be 
acceptable." After writing this letter, Lonstorf appears to hâve made 
no effort to aacertain the précise facts, and a few weeks later, on 
receiving from Maas the $100,000 in notes, Mrs. Lonstorf, upon the 
advice and with the consent of her son, executed and sent him a re- 
ceipt therefor, containing the clause: ' 

"In payment of my one-third Interest in the so-called Maas explorations, 
which was aoqulred by certain agreement dated November 25, 1898, copy of 
which is bereto attached." 
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It also appears that at and prevîously to this tîme Maas was, and 
had been, actively engaged in endeavoring to secure an advantageous 
renewal of the lease on the Negaunee mine in which Mrs. Lonstorf 
and Mrs. Maas each owned a one-third interest, and had been corre- 
sponding with her son in regard thereto, and we think it fairly inferable 
that the principal motive which induced Mrs. Lonstorf to then accept 
the notes and sign this receipt, without further information than she 
then possessed, was the désire to préserve friendly relations with Maas 
in order that nothing niight occur to lessen the chance of an advan- 
tageous renewal of the Negaunee lease. 

We are of the opinion, in the first place, that the statement, in 
Maas' letter of March 13th, that he "sold the fee and lease separately 
and sold the lease" for $300,000, was not intended by him or under- 
stood by lyonstorf as meaning that he had actually sold any fee or any 
lease, but that the meanijig which Maas intended, and which Lonstorf 
understood, was that he had sold separately the purchase options and 
lease options, and had sold the lease options with an extension of their 
scope, for the sum of $300,000. This is clearly shown by the plead- 
ings, since in the bill Mrs. Lonstorf allèges that Maas reported to her 
"that he had sold the options for lea^e for the sum of $300,000," and 
Maas, in his answer, specifically admits that in connection with the 
balance of the transaction "he informed complainant that he had sold 
the options for lease for the sum of $300,000/' Giving, then, the 
statement in Maas' letter this construction, it is évident that it mis- 
represented the actual facts of the transaction. In fact, Maas had 
not sold the purchase options and lease options separately; nor had he 
sold any lease options for $300,000, or any other sum. In fact, he 
had sold the purchase options alone, for a little more than $300,000, 
plus a half interest in the fee of the properties, and had merely set 
apart in his own mind $300,000 of the proceeds as representing the 
value of an imaginary lease on the properties the joint benefit of him- 
self, his mother, and Mrs. Lonstorf, as above recited. This letter, 
therefore, contained a misstatement as to the material facts. In addi- 
tion to this, the previous correspondence does not show any full and 
fair disclosure of the facts of the transaction, and, on the contrary, 
indicates a studious withholding of such information. We find no 
satisfactory évidence that Maas had previously informed Mrs. Lon- 
storf or her son, either by correspondence or on the train or else- 
where, that he had allowed the greater portion of 'the lease options 
to expire and had obtained therefor purchase options of which he 
claimed to be the sole owner, or had explained, fully and fairly, that 
he had in fact sold the company purchase options only, and that the 
$100,000 of notes had been merely allotted by him to Mrs. Lonstorf 
as her part of the supposed considération for an imaginary lease on 
the properties. 

It is clear, however, that the duty of a trustée or person occupying a 
fiduciary relationship to exercise the utmost good faith in ail deal- 
ings with his cestui que trust or beneficiary extends to the matter of 
obtaining a release f rom such beneficiary ; that it is his duty in making 
settlement to put the beneficiary in possession of a full and! fair state- 
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filent of tlie aflfairs of the trust, uberrima fides on hîs part being re- 
quired; and that a release obtained from the benefîciary through con- 
cealment or misrepresentation of essential or material facts is of no 
effect. Booth v. Bradford, 114 lowa, 562, 87 N. W. 685; Jones v. 
Lloyd, 117 m. 597, 607, 7 N. E. 119; In re Hodges' Estate, 63 Vt. 
661, 666, 22 Atl. 725; North Nebraska Pair Ass'n v. Box, 57 Neb. 
302, 77 N. W. 770; Snailham v. Isherwood, 151 Mass. 317, 320, 23 
N. E. 1135; Diller v. Brubaker, 52 Pa. 498, 91 Am. Dec. 177; Stew- 
art's Estate, 140 Pa. 124, 21 Atl. 311; Alexander v. Solomon (Tex.) 
15 S. m 906; 2 Perry on Trusts (2d Ed.) § 923, p. 560; Hill on 
Trustées (Am. Ed.) 581. And see Field v. Banking Co., 77 Miss. 180, 
26 South. 365, and Eudington v. Patton, 111 Wis. 208, 239, 86 N. V.'. 
571. In Perry on Trusts, supra, it is said : 

"A release by the cestui que trust will not be binding, unless the parties 
are made fully aequainted with thelr own rlghts, and the nature and fuU 
extent of the liabilitles of the trustée. Any concealment, misreprfesentation, 
or other fraudulent conduct wlU vltlate such a release. There should, there- 
fore, be a full statement and detailed explanation of the aceounts, * * » 
espeelally if there is anythlng In the nature of a breach of trust. Even ijE 
the aceounts are clearly stated, the release wlU be set aside, if there is any 
misapprehension as to the basls upon whlch they are made up." 

We do not think the gênerai rule deducible from the foregoing au- 
thorities is in conflict with either Perkins v. Fourniquet, 14 How. 313, 
327, 14 L. Ed. 435, in which it was held that there was no proof that 
the release in question was obtained by any fraud or circumvention, or 
Southern Development Co. v.. Silva, 125 U. S. 247, 8 Sup. Ct. 881, 
31 L. Ed. 678, which involved' merely the gênerai rule as to the proof 
required to rescind a contract of purchase on the ground of fraudulent 
représentation by the seller. And we findi no wcU-considered case 
in which it is held that a beneficiary is bound by a release executed to 
a trustée undei circumstances analogous to those appearing in the 
présent record. 

On the whole, therefore, we conclude that although Mrs. Lonstorf's 
conduct in executing the receipt, after the partial information which 
she had received, without further inquiry into the facts, was such that, 
if she had been dealing at arm's length with Maas, she might well be 
barred from repudiating the settlement made, yet in view of the fidu- 
ciary relationship between Maas and herself in the joint venture, added 
to the closeness of the kinship -between them, the receipt given by her, 
based upon misleading statements and at least a partial suppression of 
the material facts, is not now binding upon her. Nor do we think 
that this conclusion is aflfected by the fact that the principal motive 
leading Mrs. Lonstorf to exécute this receipt appears to hâve been her 
désire not to then break off her friendly relationship with Maas on 
account of the expectation of valuable services from him in connec- 
tion with the renewal of the lease of the Negaunee mine ; or that the 
fact that she delayed bringing her suit until after the negotiations for 
the renewal of this lease had been concluded , at an increased royalty 
and for a large cash bonus, of which she received $500,000, either con-. 
stitutes such lâches as to now bar her claim against Maas, or créâtes, 
in the absence of any çhanged status on his part, any estoppel which 
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now prevents her from repudiating the settlement in question. We, 
accordingly, entirely concur in the conclusion reached by the trial 
judge that Mrs. Lonstorf is not now barred from recovering a full 
one-third of the proceeds of the joint exploration, upon paying one- 
half of the expenses thereof, in accordance with the terms of the orig- 
inal contract. 

[4] 3. The court below was, however, in our opinion, in error in re- 
quiring Maas, in the final decree, to convey to Mrs. Lonstorf an undi- 
vided one-sixth in the minerai interest — apparently an undivided ^/2 4 
— acquired by him in the Race Course property. The contract of No- 
vember 25, 1898, refers only to "options on lands," and does not, we 
think, by its terms include the purchase of lands, requiring manifestly 
a much greater outlay of money than the acquisition of options merely, 
and involving a permanent investment in landl as contrasted with a 
spéculative venture requiring merely the outlay of sufficient funds 
to acquire options. Furthermore, Maas bought this interest with his 
own money. And on the same day he wrote Mrs. Lonstorf's son ad- 
vising him that he had bought this interest, but not stating the amount 
ipaid or requesting her to contribute to the payment. In this letter he 
said: "I own to-night at least V24. I bought it for a lever." And 
while thus referring to his purchase as a lever, we are of opinion that 
the entire ténor of this letter was that he regarded it as his own pur- 
chase and did not expect Mrs. Lonstorf to contribute to the purchase 
or share therein. She herself evidently so regardied it, and neither 
made any inquiry as to the price paid by him or offered to contribute 
thereto. In addition to this, both of Mrs. Lonstorf's sons specifically 
State that at the subséquent Milwaukee interview Maas told them that 
their mother was interested in ail the lands inclosed within the heavy 
lines on the map, which he then showed them, except the Race Course 
property, which was one of the properties shown on the map within 
thèse lines. Maas further states, in substance, that when he pointed 
out to them on the map the properties on which he had options for 
purchase and options for lease, he spoke of the Race Course in which 
he had an interest in the fee, as they knew, but said that he had not 
succeeded in getting an option for lease and hoped, with his interest 
as a lever, that he would get it in the end. It does not appear that 
either Mrs. Lonstorf or her sons made any objection whatever to the 
spécifie statement by Maas that she was not interested in the Race 
Course property, or that she then claimed any interest in this property, 
or offered then or at any subséquent time -to contribute to its purchase. 
We think that the undisputed évidence as to what occurred at the Mil- 
waukee interview shows conclusively that ail parties then understood 
that the interest which Maas had bought oùtright in the Race Course 
property belonged to him individually, but that if, by the use of his 
interest as a lever, he should succeed in getting an option for lease on 
the entire property, she would be interested in the lease option thus 
acquired. That Maas treated this interest as entirely separate from 
the joint exploration is further indicated by the fact that he did not 
provide for a transfer of this interest under the original option to the 
Cleveland-Cliffs Company, but retained it as his own property, and 
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subseqtiently transferred a hal£ interest therein to the company as an 
entirély separate matter and for a distinct and separate considération. 
Furthermore, Mrs. Lonstorf in her bill did not claim an interest in this 
property on the theory that there had been an actual purchase by Maas, 
but, on the contrary, alleged that he had acquired an option for its 
purchase which he had transferred to the company with the other op- 
tions for purchase and as part of the same transacation. 

We thérefore must conclude that, both under the plain terms of the 
contract and as it was, construed by the parties themselves, the inter- 
est in the Race Course property was not purchased by Mâas on the 
joint account, but, as Mrs. Lonstorf then and afterward understood, 
wàs àtquired and retained by him as his sole and individual property, 
without objection on her part; and that, under the doctrine of Twin- 
Lick Cd. V. Marbury, 91 U. S. 587, 23 L. Ed. 328, having for so long 
a time, Hvith full knowledge, aequiesced in this independent purchase on 
his own account, . she cannot now, af ter it has resulted profitably, 
through the increased royalty realized by him from the assignment 
of a one-half interest therein to the Cleveland-Cliffs Company, be per- 
mitted in equity to claim an interest in the purchase. 

[5] 4. We are of opinion that the court below was likewise in error 
in holding that Maas was chargeable on the accounting with one-thirdi 
of air the royalties which hè had received from the Cleveland-Cliffs 
Company between the date of the exécution of the lease and January 
20, 1910, amountin'g to $53,lli ; that is, with $17,703:70, and interest. 
Only $35,407.40 of this arnOunt was received by him as royalties under 
the original terms of the lease executçd as part of the sale to the 
company; of the purchase options in which Mrs. Lonstorf was inter- 
ested; the remaining $17,703.70 being received under the supplemen- 
tal agfeèttient as to an increase in the royalties in considération of his 
tfansfer 6i one-half of his separate undividted interest in the Race 
CoUi^së property and of his "goôd will." As the considération for this 
supplemental agrèement was furnished solely by Maas, by a trans- 
fer of his own individual property, we are constrained to hold that 
Mrs. Lonstorf is not entitled to share in the increased royalties re- 
ceived thereunder, and that Maas is properly chargeable with only one- 
third of the royalties which he received! under the original terms of 
the lease as part of the proceeds of the transfer of the purchase op- 
tions in which Mrs. Lonstorf was interested with him. 

In the defendant's assignment of error the royalty received by Maas 
under the supplemental àgî-eement is, by an obvious clérical error, 
stated as one-fourth of the total amount, namely, $13,277.75. We 
think, however, that under rule 11 of this court (150 Fed. xxvii) we 
may take notice of the full extent of the error in this matter, although 
not properly assigned ; and hence conclude that the decree in référence 
to this item should be corrected so as to charge Maas on this account 
with only one-third of $35,407.40, that is, with $11,802.15, and interest. 

[6] 5. It further appears that during the progress of the explora- 
tion Maas employed his brother, William J. Maas, as an expert and 
confidential driller, and agreed to pay him $80 per month in cash and 
one-fourth of his own profits in the venture. The $80 per month was 
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charged to the joint account and acquiesced in by Mrs, Lonstorf. 
Later Maas paid his brother the sum of $24,583 as one-fourth of his 
profits. The learnedl trial judge was of opinion that while the services 
which his brother rendered were largely, if not entirely, those which 
it was his own duty to perform under the original contract, yet, as 
Mrs. Lonstorf had acquiesced in this employment, she should be 
charged, as part of the joint expenses, with one-half of the amount 
paid his brother, the extent of the reasonable value of the services 
rendered, such reasonable value being fixed by the court, under ail 
the évidence, at $4,510.00, of which one-half was charged to Mrs. Lon- 
storf. Both appellants hâve assigned error ; Mrs. Lonstorf insisting 
that she should not be charged with anything on this account, and 
Maas, that she should be charged with one-half of the entire $24,583. 
After careful considération of the évidence, we are of opinion that 
the court below reached the substantial equities of the situation in ac- 
cordance with the, spirit of the contract and in view of the undoubted 
benefit accruing to Mrs. Lonstorf by reason of the rendition of thèse 
services, and find no error in its decree in this behalf. 

6. In the référence under the accounting Maas also claimed a crédit 
of $25,000 for services rendered by him subséquent to the exécution 
of the lease to the Cleveland-Cliffs Company, stating in his évidence 
that he claimed this as compensation for services he subsequently ren- 
dered in clearing up titles in certain lawsuits and aiding the company 
in the development of the leased property. His testimony is, however, 
very vague as to the services rendered. The court below was of opin- 
ion that while the amount claimed by Maas was wholly unjustified by 
any services he could specify in this immédiate matter, nevertheless, 
as the proof showed that during the two years after the exécution of 
the lease, while Mrs. Lonstorf was apparently resting content with her 
division of the profits, he bas assisted in negotiating a renewal of the 
lease of the Negaunee mine, from which she received a bonus of $500,- 
000 and an increased royalty, and as the whole recordl, in the opinion 
of the court below, put this matter fairly though not directly, in issue, 
Maas should be allowed for his services in thèse two closely related 
matters, namely, the Negaunee lease and his own lease, the sum of 
$25,000, of which one-third, or $8,333, was charged to Mrs. Lonstorf. 
Both appellants hâve assigned error ; Mrs. Lonstorf insisting that she 
should not be charged with anything on this account, and Maas, that 
she should be charged the full sum of $25,000 for his services in 
perfecting title and enhancing the value of his lease, in addition to 
the full value of his services to her in negotiating the renewal lease 
of the Negaunee mine. 

After careful considération we are constrained to hold that Mrs. 
Lonstorf is not properly chargeable in any sum whatever on account 
of either of thèse matters. In so far as his services in connection with 
his own lease are concerned, the évidence, is not merely so indefinite 
as to form no satisfactory basis upon which any allowance could be 
made, but it may well be doubted whether, by analogy to the rule laid 
down by this court in Ruggles v. Buckley, 175 Fed. 57, 99 C. C. A. 73, 
27 L. R. A, (N. S.) 54L 20 Ann. Cas. 1057, compensation could be in 
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any event allowed him for services rendered after the exécution of 
the lease, in the absence of a spécial agreement with Mrs. Lonstorf, 
especially since he was assuming to own the entire lease in dérogation 
of Mrs. Lonstorfs rights. 

[7] But aside from thèse matters, we are clearly of the opinion 
that the allowances claimed by him are entirely foreign to the plead- 
ings. No claim for services in référence to either of thèse leases was 
set up in his answer or put' in issue in any way under the pleadings, 
or included in the order of référence to the master. Nor was his 
claim for services in référence to the Negaunee lease even included in 
the items for which he claimed crédit in the list filed by him before the 
spécial master ; the testimony in référence to his services in this mat- 
ter being apparently introduced, not as a matter of accounting in this 
case, but solely in support of his theory as to Mrs. Lonstorfs motive 
in executing the receipt for the $100,000 of notes and delaying the 
filing of her bill. Mrs. Lonstorf was clearly not required under any 
issue made in the case to introduce any proof before the master on the 
accounting in référence to his services in either of thèse matters ; and 
under the limited scope of the référence to the master she properly 
did not attempt so to do. And while it would appear that Maas' 
services in connection with the renewal of the Negaunee lease were 
very bénéficiai to her, although the extent to which he was acting in 
the matter as the représentative of his mother and for her benefit in- 
stead of for Mrs. Lonstorf is not shown, and that in a proper case, 
upon issue properly joined, he might well be entitled to recover just 
compensation from her for such services, we are constrained to con- 
clude that, under this bill and the issues made thereunder, so much of 
the decree below as charged Mrs. Lonstorf in any sum for his serv- 
ices in référence either to his own lease or the renewal of the Ne- 
gaunee lease, was coram non judice, and cannot, for this reason, be 
sustained. 

7. Without setting forth in détail the various assignments of error 
of the parties, the détermination of which is sufficiently indicated by 
the conclusions hereinabove stated, it is sufficient to say that, upon 
the whole case, we are of the opinion that the final decree below is 
erroneous in the following respects: '(1) In so far as it directed Maas 
to convey to Mrs. Lonstorf an interest in the Race Course property ; 
(2) in so far as it adjudged Maas to be chargeable to Mrs. Lonstorf on 
account of royalties received by him in excess of $11,802.15, and in- 
terest thereon ; and (3) in so far as it charged Mrs. Lonstorf on the 
accounting with the sum of $8,333, or any sum whatever, for services 
rendered by Maas in connection with his own lease or the Negaunee 
lease. In other respects we are of opinion that the decree below is 
correct and should be affirmed. 

The decree below will, accordingly, be reversed to the extent here- 
inabove indicated, but otherwise in ail things affirmed, and the cause 
will be remanded to the court below fer further pj-oceedings not in- 
consistent with this opinion. Each of the appellants will pay one-half 
of the costs of thèse appeals. 
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EMPIRE STATE SURETT CO. v. CARROLL COUNTT et aL 

{Circuit Court of Appeals, Eighth Circuit. February 28, 1912.) 

Nos. 3,357-3,364. 

(Byllabus 'by the Court.) 

1. PEINCrPAL AND SURETY (§ 20*)— CREATION OF RELEASE— WBITTEN INSTRU- 

MENT — CONDITIONAL DBLIVERT. 

Where the principal named in a bond would be llable In tbe absence 
of the bond for the acts or omissions which constitute the breaeh In suit, 
the failure of the principal to exécute the bond does not relieve the surety, 
who bas executed it and caused or permltted It to be delivered to the ob- 
ligée, from the liability for the breaeh. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 39- 
42 ; Dec. Dig. § 20.*] 

2. COUNTIES (§ 96*) OfFICBRS— LiABILITIES ON B0ND8. 

The term of the bond of an officer to a eounty flxed by statute and 
clearly expressed in the bond may not be shortened or changea by the fact 
that the eounty supervisors had called for or prescrlbed a bond with a 
shorter term before the bond in suit was made and accepted. 

[Ed. Note. — For other cases, see Counties, Cent Dig. §§ 137-139; Dec. 
Dig. § 96.*] 

3. Officers (§ 127*) — Liabilities on Bonds. 

Sureties on an officiai bond llable by its terms eoncurrently with sure- 
ties on other bonds of the same officer, who permit thelr bond to stand 
unquestioned for more than two years after it was made and until the 
officer has defaulted, présent no equity as agalnst the sureties on con- 
current bonds, for its reformation so as to relieve them from thelr share 
of the liability and cast it upon the sureties on the other bond, by proof 
that they failed to read their bond, but ail parties to It stated prevlous 
to its exécution and understood that it was to be so limited in its terms as 
to exclude the liability In controversy. 

[Ed. Note. — For other cases, see Officers, Cent. Dig. § 223; Dec. Dig 
§ 127.*] 

4. Trusts (§ 353*) — Following Trust Funds— Phefebenoes. 

A eestul que trust who is the équitable owner of his fund for one sound 
reason is as much entitled to it as another who Is the équitable owner of 
of his fund for many sound reasons, and the latter Is entitled to no préf- 
érence over the former in payment ont of a common fund in which the 
trustée has commingled them. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 526; Dec. Dig 
§ 353.*] 

6. Trusts (§ 358*) — Following Trust B*unds— Préférences. 

It is indispensable to the maintenance by a cestui que trust of a claim 
to preferentlal payment out of the proceeds of the estate of an insolvent 
that clear proof be made that the trust property or its proceeds went 
Into a spécifie fund or into a spécifie Identifled pièce of property which 
came to the hands of the receiver, and then the claim eau be sustalned 
to that fund or property only, and only to the extent that the trust prop- 
erty or its proceeds went into It. 

It is not sufflcient to prove that the trust property or Its proceeds went 
Into the gênerai assets of the Insolvent estate and increased the amount 
and value thereof which came to the hands of the receiver. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 523, 553; Dec. 
Dig. § 358.*] 

•For other caees see same topio & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
194 F.— 38 
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6. Tbusts (§ 358*)— FoLLowiNG Trust Funds— PEErERENCES. 

Ptoot that a trustée mlngled trust funds with his own and pade pay- 
ments out of the common fund is a sufflclent Identification ôf the re- 
mainderj not exoeedlng the smallest amount the fund contained subsé- 
quent to the commlngling, coming to the hands of the recelver as trust 
property, because the légal presumptlon is that he regarded the law and 
neither paid out nor invested In other Becurity or property the trust 
fund, but kept It saered. 

[Ed. Note.— For other cases, see Trusts, Cent Dlg. §§ 523, 553; Dec. 
Dig. § 358.* 

Following trust property converted by trustée as dépendent on Its iden- 
tiflcation, see note to In re T. A. Mcintyre & Co., 108 C. C. A. 545.] 

7. Tbtjsts (I 372*) — Followinq Trust Funds — Préférences. 

For the same reason the légal presumptlon Is that promissory notes, 
bonds, and other property coming to the hands of the recelver were not 
produced by the use of and are not trust property. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§600-603; Dec. 
Dlg. § 3T2.*] 

8. Trusts (I 353*) — Following Trust Funds — Préférences. 

Where a trustée bas mlngled in a common fund the moneys of many 
cestuis que trustent and then made payments out of It, the légal pre- 
sumptlon Is that the moneys were pald out in the order In which they 
were pald In, and the cestuis que trustent are equltably entltled to any 
allowable préférences in the Inverse order of the tlmes of their respective 
payments into the fund. . 

[Ëd. Note.— For other cases, see Trusts, Cent Dig. § 526; Dec. Dlg. 
1363.*] 

9. Banks and Banking (§ 80*) — Insolvenct — Claimb Against Insolvent 

Bank— PREFERENCES. 

Checks of thlrd parties on a bank wlth which they are deposlted whlch 
are pald by credlting the bank and charglng the drawers on its books, 
do not increase the cash in the banlt and présent no basls for a prefer- 
entlal payment to the depositor. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dlg. §§ 184- 
196; Dec. Dlg. § 80.*] 

10. Banks and Banking (§ 80*) — Insolvenct — Claims Against Insolvent 
Bank — Préférences. 

The deposlt of checks of third parties, which are credlted to the de- 
positor and used by the bank to pay Its debts, bring no money Into Its 
cash and lay no foundatlon for a preferentlal payment to the depositor. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. 5§ 
184-196; Dec. Dlg. § 80.*] 

11. Banks and Banking (§ 80*) — Insolvenct — Claims Against Insolvent 

Bank — Préférences. 

Checks of thlrd parties deposlted wlth a bank credlted to the depositor 
and colleeted through a clearing house do not -warrant a preferentlal 
payment In the absence of proof of the actual balance of cash whlch 
the bank received through the clearing house, for they may bave been, 
and presumptlvely were, used in whole or in part to discharge debts of 
the bank. 

[Ed. Note.— For other cases, see Banks and Banking, Cent Die. SS 184^ 
196; Dec. Dlg. § 80.* *' ^ ** °^ 



Rlght to proceeds of collection in Insolvency of collectlng bank. see 
note to Western German Bank v. Norvell, 69 0. C. A. 333.] 

12. Receivees (S 152*)— Claims Against Estate— Prefbbenobs. 

A Claim of a cestul que trust to a préférence in payment out of the 
assets of an Insolvent estate wlll not be allowed over the objection of 

•For other cases see same topic & S numbee In Dec. & Am. Digs. 1907 to date, & Rep'r ^Indexes 
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tlie receiver, where the clalms of the majorlty of the créditons In amount 
and In value which the receiver represents are equal to it in law and 
in equity, altliough sucli creditors are content to sliare ratably witti ail 
tlie creditors and make no claims for préférences. 

[Ed. Note.— For other cases, see Recelvers, Cent. Dig. §§ 272-275, 278; 
Dec. Dig, § 152.»] 

13, Banks and Bankino (§ 287*) — National Banks — RiECEivBKS — Poweks. 
It is beyond the power of a receiver of a national bank, who is a 
party to a decree allowlng a preferred elalm in a suit between a créditer 
ef the Insolvent vrho is entitled to appeal from the decree and the re- 
ceiver and the suecessful elainiant, to deprive the créditer of his right 
to appeal from the decree and this court of its jurisdiction to review it, 
by compromising it with the suecessful claimant without the consent of 
the aggrieved creditor and without any order of the court. Barber 
Asphalt Paviûg Co. v. Morris, 132 Fed. 945, 95-3, 66 C. C. A. 55, 63, 67 
L. R, A. 761. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
10S9-1127 ; Dec. Dig. § 287.*] 

Hook, Circuit Judge, dissenting in part. 

Appeals from the Circuit Court of the United States for the South- , 
ern District of lowa. 

Suits in equity by the Chicago & Northwestern Railway Company 
against thè First National Bank of CarroU, lowa, and another, and 
by the Empire State Surety Company and another against Carroll 
County and others, consolidated. From the decrees, certain parties 
appeal. Reversed and remanded, with instructions. 

Thèse are appeals from decrees of the Circuit Court which adjudged the 
claims of the Chicago & Northwestern Railway Company, of Carroll Count,y, 
lowa, of George L. McAllister, its treasurer. and of the sureties on his bonds 
against each other, and for préférences In the paymeut of claims against the 
Fir.st National Bank of lowa by the receiver of its property. The bauk failed 
on Oetober 17, 1908, owing the Railway Company about $2,000 and the county 
aliout .1!25,000. Its indebteduess to the county arose from the deposit with 
It between June 15, 1908, and Octolier 18, 1908, of county funds by the county 
treasnrer without any order or direction of the county board to make such 
deposits so that the county treasurer and the sureties on his bonds were llable 
for any loss the county might sustain by the failure of the bank to pay the 
debt it Incurred on aecount of thèse deposits. The term of office of the coun- 
ty treasurer comnienced on January 1, 1907, and continued tvvo years. The 
cr^ ;:',ty board fixed the amount of his bonds at $60,000. In January, 1907. he 
_„ ï e a bond for $20,000 with the Empire State Surety Company as surety 
and a second bond for $25,000 with the Illinois Surety Coniiiany as surety, 
and in Aprll, 1907, he gave a third bond for $10,000 with John Meyers, Wil- 
liam Arts, and Theresia lIcAUister as sureties. For more tlian four montlis 
before the bank suspended payuients it had been, and its otilcers had kuown 
that it was, Insolvent. But its crédit auiong those who were not aware of 
Its condition had enabled it during this tiuie to borrow of one to pay another 
and to continue its business. When it fiually failed on Oetober 17, 1908, it 
still had on hand $5,912.05 and the Surety Companies and the Railway Com- 
pany respectively claimed that this was money paid into the bank by them 
after the bank offlcers knew that it was insolvent and that it could not repay 
the money thus paid iuto the bank by them, and that this mouey, tberefore, 
became a trust fuud which they were entitled to hâve applied to the payment 
of their claims in préférence to the payment of the claims of other creditors. 

In this State of the case, the Chicago & Northwestern Railway Company, on 
January 18, 1909, exhibited its bill in equity in the court below against the 
bauk and Fowler, the receiver of its property, to secure a préférence over 
other creditors m the payment of its claim against the bank. Thereupon, in 

•For otber cases see same toplc & i humbeu in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Aprll, 1909, the Empire State Surety Company and the Hlînols Surety Com- 
pany brought thelr Mil In tlie same court agalnst CarroU eounty, the First 
National Bank of CarfoU, I. W. Fowler, the receiver of the property of this 
bank, George Lt. McAUister, the eounty treasurer, and John Meyers, William 
Arts, and Theresia McAUister, the sureties on bis bond for $10,000, and 
prayed for an adjudication of the amount due to the eounty of Carroll from 
the bank, that the Indlvidual sureties be adjudged to be liable with the surety 
companles to pay thelr just share of the amount of the treasurer's debt to the 
eounty, and that the receiver of the bank be adjudged to pay this amount 
out of the proceeds of its property in préférence to the payment of claims 
of other creditors. The Illinois Company subsequently dlscovered that Mc- 
AUister, the principal named In the bond, never signed it, and thereupon lt 
withdrew as complainant, became a défendant, and answered the blU of the 
Empire Company and denled ail liabllity on its bond. Before the final hear- 
ing of thèse two suits the Railway Company was made a party In the suit of 
the Empire Company, ail the parties to the latter suit were made parties to 
the suit of the Railway Company, and the two suits were by consent and by 
order of the court Consolidated for final hearing. They were afterwards heard 
and declded by the Circuit Court, and decrees were rendered on the same day 
to the effect, among other thlngs: (1) That the Illinois Company was liable 
on its bond for Its just share of the debt of the treasurer to the eounty ; (2) 
that the Indlvidual sureties were not liable for any part of that debt ; (3) that 
the Chicago & Northwestern Railway Company was entitled to the payment 
in préférence to other creditors of a balance of $1,895.80 out of the property 
of the bank ; and (4) that the two surety companles were entitled to payment 
out of the property of the bank in préférence to other créditera of $3,132.21, 
Thèse conclusions are now assailed on every side by proper appeals in the 
cases in hand whlch demand thelr review by this court 

John F. Stout (Halleck F. Rose, on the brief), for Empire State 
Surety Co. 

James C. Davis (A. A. McLaughlin, on the brief), for Chicago & N. 
W. Ry. Co. 

Emmet Tinley (W. E. Mitchell, on the brief), for Illinois Surety Co, 

George S. Wright, for appellees Meyers, McAUister, and Arts. 

F. F. Oldham (W. R. Lee and E. A. Robb, on the brief), for First 
Nat. Bank of Carroll, lowa, and I. W. Fowler, receiver. 

E. A. Wissler (W. R. Lee and E. A. Robb, on the brief), for appe- 
lant Carroll County, lowa. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge (after stating the facts as above). [1] 
1. Did the failure of the principal, the county treasurer, to sign the 
bond of his surety, the Illinois Company, relieve that company from 
liability thereon? The statutes of lowa 1897, §§ 1177, 1183, required 
the county treasurer to give a bond conditioned, among other things, 
to "promptly account for ail balances of money remaining in his hands 
at the termination of his office" and to "promptly pay over to the 
officer or person entitled thereto, the moneys which may come into 
his hands by virtue of his office," and it is for a breach of thèse con- 
ditions of the bond and of thèse only that the Illinois Company is 
charged with liability in thèse cases. The statutes also provided that 
the sureties on such a bond should "be liable for ail money or public 
property that may come into the hands of such officer at any time dur- 
ing his possession of the office" (section 1183); that the county treas- 
urer should take and subscribe a prescribed oath of office on the bond, 
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or on a paper attached thereto (section 1181); that the pénal sum for 
which he should give bond should be fixed by the board of supervisors 
of the county (section 1185); and that his bond should be approved, 
or disapproved, by that board within five days after its présentation 
for that purpose and should be indorsed, in case of approval, to that 
effect and filed (section 1188). In this state of the law the treasurer 
applied to the agent of the Illinois Company in lowa to furnish him 
as his surety his officiai bond in the pénal sum of $25,000 and the 
agent sent his application and a blank form of the bond to the Com- 
pany at its gênerai office in Illinois. The company there filled the 
blanks for the names of the obligors with the name of the treasurer 
as principal and with its own name as surety, and the blank for the 
amount of the bond with $25,000, executed it, and sent it back to its 
agent in lowa, whb caused it to be delivered to the treasurer with a 
direction to him that he should exécute it as principal before he deliv- 
ered it. The treasurer then subscribed and executed his officiai oath, 
which was written on the bond, and without signing it as principal 
delivered it to the county as his officiai bond, and it was accepted as 
such and filed with the county auditor. 

The Illinois Company and its officers expected and intended that 
the treasurer should sign the bond as principal and that it should not 
be delivered to the county until it was so signed by them, exacted no 
promise of and made no agreement with the treasurer to that effect, 
and they gave no notice to the county of their expectation or intention 
in this regard other than the notice, if any, inferable from the ab- 
sence of the treasurer's signature on the bond. The county, the treas- 
urer, and the Surety Company ail believed, and the county permitted 
the treasurer to receive and hold its funds during the term of the bond 
in reliance upon its belief , that the Surety Company was legally bound 
thereby. There is no évidence that the Surety Company ever made 
any investigation to find out whether or not the treasurer had signed 
the bond before this litigation arose. It collected its premium in 1907 
for its services as surety on this bond during that year and again in 
1908 for its services as surety on this bond during the second year. 
No one discovered the alleged defect in the bond now asserted until 
many months after the défalcation of the treasurer, and, when the 
Illinois Company discovered it, it tendered repayment of the premi- 
ums and insisted that it never was liable upon the bond. 

It was undoubtedly lawful for the county to take and for the Surety 
Company to give a bond made and executed by itself only, condi- 
tioned as prescribed by section 1183 of the statutes of lowa, to in- 
demnify the county against the défalcations of the treasurer. If the 
Surety Company had intentionally made and delivered, and the county 
had intentionally accepted and relied upon, such a bond, it is clear 
that the Surety Company could not hâve escaped liability thereon, 
for there is no prohibition iri the statutes of such a contract, and it 
would hâve constituted a valid agreement under the common law. 
Nor can there be any doubt that the Surety Company would not hâve 
been bound by the bond it executed if it had distinctly notified the 
county so that the latter knew before it received the bond that the 
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Sutety Company did net intend to be and declared that ît would not 
be botmd by the bond unless it was executed by the trèasurer as prin- 
cipal before it was delivered to the copnty. 

Now, the facts are that the Surety Company did not intend to be 
bound unless the trèasurer signed the bond before it was delivered, 
and the county supposed that the Surety Company was and intended 
that it should be bound by the bond it had executed and had cauped to 
be delivered to it. If the trèasurer had donc bis duty, if he had either 
signed the bond as principal or had notified the county that the Surety 
Company did not intend to be bound by it, or that it did not intend 
that it should be delivered until he signed it, the alleged defect would 
not bave existed, and this controversy would not hâve arisen. The 
real question in the case therefore is : Shall the Surety Company or 
the county suffer for the failure of the trèasurer to discharge bis 
duty? It is a gênerai and salutary maxim of equity jurisprudence 
that, where one of two innocent parties must suffer from the fault of 
a third, he whose négligence or trUst put it in the power of the third 
party to cause the loss ought to sustain it. The Surety Company ex- 
ecuted this bond and delivered it to its associate and employer, the 
trèasurer. It had it in its power to clearly express in writing in the 
bond itself that it would not be bound thereby until the trèasurer' 
signed it. It had it in its power to require the trèasurer to sign it be- 
fore it executed it. It had it irt its power to retain the possession and 
thereby to preVent a delivery of thé bond until the trèasurer signed 
it. It did none of thèse things. It delivered the bond duly executed 
by itself to its employer, the treafeurer, and thereby furnished him with 
the means of inducing the county in reliancè upon it to permit him 
to receive its funds and cause this loss. If now the Surety Company 
may repudiate the acts of its employer which became effective by rea- 
son of its executed bond whifch it intrusted to him for a premium 
which he paid, the county or the sureties on concurrent bonds must 
lose thousands of dollars which throughout the terms of the bonds 
ail parties in reliancè upon the bond of the Illinois Company believed 
and intended should be saved to them by that bond. If, on the other 
hand, the liability of the Illinois Company upon this bond is affirmed, 
it will suffer no loss in thesé caseS' which it would not bave sustained,^ 
and it will hâve the same recourse over upon the trèasurer which it 
would bave had if the trèasurer had signed the bond. In other words, 
an affirmance of the liability of the Illinois Company places loss and 
liability hère where the acts of the Surety Company in executing and 
delivering its bond to its employer induced the county to believe, and 
where ail parties supposed during the term of the bond they were and 
would be, and where they ail intended they should be, while a déniai 
G f that liability imposes them upon others and releases the Illinois 
Company whose acts induced the county to risk them. In this statë 
of the case, the more persuasive reasons argue for the conclusion, and 
the maxims and principles of equity demand, that the Illinois Com- 
pany shall be required to comply with the terms of its bond although 
the principal never signed ît. This conclusion has not been reached 
without a considération of the arguments : First, that this is a joint 
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and not a joint and several bond and that some authorities make a 
distinction betwen them in the considération and décision of this ques- 
tion. But this distinction is immaterial where, as in thèse cases, the 
relation of principal and surety necessarily exists under the law wheth- 
er the bond is signed by the principal or not. Second, that the bond, 
if signed by the treasurer, would hâve extended his liability beyond 
that incurred by him in the absence of his signature; but it would 
not hâve extended his liability for the breach of duty or of the bond 
which is the occasion of thèse suits, and hence that fact is immaterial 
in thèse cases, and it will be soon enough to consider its effect when 
the liability of some surety for matters involved in such extensions is 
at issue. And, third, that the facts that in the body of the bond the 
treasurer was named as principal and the Surety Company as surety, 
and that the bond was not signed by the principal when accepted by 
the county, constituted notice to the latter that the bond was incom- 
plète and that the Surety Company never intended that it should be 
delivered or that the company should be bound by it until the treas- 
urer signed it. But the treasurer and the Surety Company on one 
side were negotiating at arm's length with the county on the other 
side to make a contract not to provide the county with the personal 
liability of the treasurer for his défalcation now in issue, for it had 
that liability without the bond, but to furnish the county with the 
security of a surety that that liability of the treasurer would be dis- 
charged. It was the provinte and duty of the treasurer and of the 
Surety Company to détermine what security they would offer, and that 
of the county to décide whether or not it would accept the security 
they offered. It was the duty of the Surety Company and of its em- 
ployer and associate in this negotiation, the treasurer, to see that the 
bond they tendered was so signed and executed that it charged them 
with the légal liability they respectively intended to assume. The 
county stood in no fiduciary relation to the Surety Company, and it 
owed that company no duty to see that the bond was signed or ex- 
ecuted as the latter intended. It was its right to présume and to rely 
on the presumption that the bond duly executed by the Surety Com- 
pany and tendered to it by its employer, the treasurer, was signed and 
executed as the Surety Company intended it should be, notwithstand- 
ing the fact that the Surety Company had not required the treasurer 
to sign it before it put it in his hands. By placing it in his possession, 
it gave him the power to deliver it, because the duty to see that it was 
signed and executed as the Surety Company intended was on that 
company and not on the county. And now that the county has law- 
fully relied upon this presumption until the treasurer has defaulted 
and the liability of the Surety Company bas accrued, that company 
ought to be and it is estopped in equity from denying its obligation 
to do what it agreed to do by the expressed terms of the bond it ex- 
ecuted and caused to be delivered to the county. 

This question is not a novel one in this court, and the court is not 
ignorant of the fact that there are many décisions which are more 
or less in conflict with the views which hâve been expressed. John- 
son V. Kimball Township, 39 Mich. 187, 33 Am. Rep. 372; Board of 
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Education v. Sweeney, 1 S. D. 642, 48 N. W. 302, 36 Am. St. Rep. 
767 ; Russell v. Annable, 109 Mass. 72, 12 Am. Rep. 665 ; Gay v, 
Murphy, 134 Mo. 98, 34 S. W. 1091, 56 Am. St. Rep. 496; Martin v. 
Hornsby, 55 Minn. 187, 56 N. W. 751, 43 Am. St. Rep. 487; Bjoin v. 
Anglim, 97 Minn. 526, 107 N. W. 558; Weir v. Mead, 101 Cal. 125, 35 
Pac. 567, 40 Am. St. Rep. 46; Bean v. Parker, 17 Mass. 591; Wood 
V. Washburn, 2 Pick. (Mass.) 24 ; Goodyear Dental Vulcanite Co. v. 
Bacon, 151 Mass. 460, 24 N. E. 404, 8 L. R. A. 486; Wild Cat Branch 
V. Bail, 45 Ind. 213 ; Novak v. Pitlick, 120 lowa, 286, 94 N. W. 916, 
98 Am. St. Rep. 360. In déférence to the exhaustive and forceful 
présentation of this case by counsel for the Illinois Company, thèse 
authorities'have been again examined, and the reasons suggested for 
the conclusions reached therein hâve been considered ; but a review of 
the arguments and reasons which hâve induced courts to reach opposite 
conclusions in the décision of the question hère in issue has served 
but to strengthen our conviction that the more cogent reasons per- 
suade, and the principles of equity demand, that we adhère to the 
conclusion that, where the principal nanied in the bond would be liable 
in the absence of the bond for the acts or omissions which consti- 
tute the breach of its condition in suit, the failure of the principal to 
sign the bond does not relieve the surety who has executed andi 
caused, or permitted, it to be delivered to the obligée, from its lia- 
bility for the breach of its condition. United States Fidelity & Guar- 
anty Co. v. Haggart, 91 C. C. A. 289, 297, 163 Fed. 801, 809; St. 
Louis Brewing Ass'n v. Hayes, 38 C. C. A. 449, 97 Fed. 859; State v. 
Bowman, 10 Ohio, 445 ; City of Deering v. Moore, 86 Me. 181, 29 
Atl. 988, 41 Am. St. Rep. 534; Pima County v. Snyder, 5 Ariz. 45, 
44 Pac. 297; Douglas County v. Bardon, 79 Wis. 641, 48 N. W. 969; 
Gibbs V. Johnson, 63 Mich. 671, 30 N. W. 343; Trustées of Schools 
v. Scheik, 119 111. 579, 8 N. E. 189, 192; Woodman v. Calkins, 13 
Mont. 363, 34 Pac. 187, 40 Am. St. Rep. 449 ; United States Fidelity 
& Guaranty Co. v. Union Trust & S. Co., 142 Ala. 532, 38 South. 
177; Lovejoy v. Isbell, 70 Conn. 557, 40 Atl. 531; Johnson v. John- 
son, 31 Ohio St. 131 ; San Roman v. Watson, 54 Tex. 254. There 
was no error in the holding of the court below that the failure of 
the principal to sign the bond of the Illinois Company did not relieve 
it from liability thereunder. 

[2] 2. Were the individual sureties on the treasurer's bond for 
$10,000 exempt from liability for his defaults after the expiration of 
one year from the approval of the bond ? The term of the treasurer's 
office was two years from January 1, 1907. The bond was dated, ex- 
ecuted, and approved on Âpril 2, 1907. It was in the same form as 
were those of the Surety Companies. It complied literally with the 
requirements of section 1183 of the statutes of lowa, and it con- 
tained no limitation of liability to any particular fund or to any other 
time than the duration of the treasurer's office, so that on its face it 
clearly bound the sureties upon it to indemnify the county for any de- 
faults of the treasurer between April 2, 1907, and January 1, 1909. 
The défalcations in issue occurred during the last six months of the 
treasurer's term, and thèse sureties claim exemption from liability 
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therefor : (1) Because the record of the board of supervisors is that 
on January 7, 1907, "on motion the following- officiai bonds were ap- 
proved, George L. McAllister, treasurer, $50,000," on January 8, 
1907, "it was moved and seconded that the county treasurer furnish 
an additional bond of $10,000 for the ensuing year. Carried." On 
January 18, 1907, "on motion the bond of the county treasurer was 
fixedl at $60,000 for the ensuing year," and on April 3, 1907, "the 
additional bond of George L. McAllister for $10,000 was read and 
on motion ordered approved." And (2) because the sureties produced 
paroi évidence that before the bond was executed the supervisors 
called for a bond for the term of one year to cover collections for 
drainage matters, informed the treasurer and thèse sureties of this 
fact, and ail parties so understood the purpose of the bond. 

But the fact that the board fixed the amount of the bonds of the. 
treasurer at $60,000 for the ensuing year and called for the bond for 
$10,000 for the ensuing year cannot be effective to limit, modify, or 
set asidte the clear terms of the subséquent contract between the sure- 
ties and the county. That contract was not madeuntil more than 
two months after thèse motions had been cdopted by the board. It 
was efïected by the tender of the bond and its bcceptance and approval 
by the board of supervisors on April 2, 1907. în that contract ail 
previous calls, demands, negotiations, andi understandings of the par- 
ties were merged, and the accepted bond became incontrovertible évi- 
dence of the terms of their agreement. This bond was one of those 
which, together with the two bonds of the Surety Companies, made up 
the $60,000 fixed by the board. The statute required this bondi to be 
conditioned that the treasurer would "account for the balances in his 
hands at the termination of his office." The bond was so condi- 
tioned, and the termination of the treasurer's office was more thaK 
20 months after the bond was accepted, so that both by the terms of 
the statute and by the expressed terms of the bondi thèse sureties 
contracted to indemnify the county for ail defaults of their principal 
during the remainder of Eis term of office. A bond of an officer is 
for the remainder of his term, where no time is mentioned therein; 
much more is it so where the bond itself expressly so stipulâtes. 
County of Wapello v. Bigham, 10 lowa, 39, 42, 74 Am. Dec. 370; 
South Carolina Society v. Johnson, 1 McCord (S. C.) 41, 10 Am. Dec. 
644; Bigelow v. Bridge, 8 Mass. 275. The term of the bond of an 
officer to a county fixed by the statute and expressed in the bond may 
not be shortened, changed, or avoided by the fact that the county 
board before the bond was made or accepted called for a bond with 
a shorter term. 

Nor was the paroi évidence that, before the contract was made or 
delivered, the members of the board of supervisors informed the treas- 
urer and the sureties, and ail thèse parties understood, that the bond 
was demanded and made to cover collections on account of drainage 
matters during the ensuing year only, adéquate to warrant any limi- 
tation or modification of its plain terms. In the absence of fraud or 
mistake, this évidence was incompétent because ail the previous nego- 
tiations, statements, and promissory représentations of thèse parties 
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were Unei'ged in the written contract, which is conclusîve évidence of 
the nature and extent of their undertaking. Wilson v. New United 
States Cattle Ranch Co., 20 C. C. A. 244, 249, 73 Fed. 994, 999; 
Baxter y; Billings, 28 C. C. A. 85, 83 Fed. 790. 

[3] 'The exécution of thé bond was not induced by fraud, and there 
is no proof of such a mistake in its draft or exécution as can success- 
fully appeal to the conscience of a chancellor. The sureties knew the 
form and! the terms of the officiai bonds required by the statute, for 
they muSt hâve known the law. The bond they signed was such a 
bond. They could read. If they read it, they knew it bound them 
for the default of the treasurer throughout his term of office, and if 
they failed to read it that was their fault, and as agaînst others who 
had a right to rely upon it and in reliance upon it disadvantageously 
.changed their position thèse sureties are estopped from denying 
that they knew the terrns of this bond. They made it, they caused 
h to be filed on the public records, and they.let it stand concurrently 
with the bonds of thèse Sufety Companies as an indemnity for their 
just share, one-sixth, of any loss the county might sustain through 
the default of the treasurer. Nothing but conscience, good faith, and 
reasonable diligence move a court of equity to grant relief to a com- 
plainant. And the case agairist the Surety Companies which the évi- 
dence for thèse individual sureties présents under their cross-bill, 
which was not filed until long after the défalcation of the treasurer 
and the expiration of his term, for a reformation of the plain terms 
of their bond so as to relieve them from liability for one-sixth of 
the treasurer's défalcation and to cast it upon the Surety Companies, 
is so devoid of equity and discloses such à lack of diligence in their 
failure to read the bond ând to discover the mistake they allège when 
they signed it, and such a lack of diligence in their failure to inves- 
tigate, discover, and bring suit to remedy it for more than two years 
after the bond was filed and until many months after the défalcation, 
that no relief ought to be or can be lawfully granted to them by a 
court of equity. As against the Surety Companies the individual 
sureties are liable under their bond for one-sixth of the loss that has 
been or shall be sustained by the county by reason of the défalcation 
of the treasurer. 

3. Was the allowance to the sureties of a preferential paymént of 
$3,132.21 just and équitable? This allowance is assailed by the re- 
ceiver of the bank on the ground, among others, that none of the 
fimds or of the proceeds of the funds of the county came to his hands, 
and by the Surety Companies on the ground that the court should 
hâve decreed a preferential payment to them of the entire claim of 
the county against the bank because its fimds had been used to aug- 
ment the assets of the bank which came to the hands of the receiver. 
In the litigation of this claim of préférence the rights of the sureties 
are the same as those of the county, because the former must pay the 
déficit of the treasurer, and the terms "sureties'' and the "county" will 
be used interchangeably in the discussion of the questions hère pre- 
sented. 

The bank was hopelessly insolvent, and its président and cashier 
knew that fact and continued to receive deposits from June 11, 1908, 
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itntil October 17, 1908, inclusive, when it failed. When it closed its 
doors on that day, it had failed to pay out on the orders of the treas- 
urer or to retum $25,801.21 of the amounts credited by it to the 
county for deposits made during that time. During the same time 
other depositors had paid into this bank more than $800,000, and 
when it failed it owed to other depositors $343,277.27. Applying the 
settled rule that, in the absence of affirmative évidence to the con- 
trary, where payments are made out of a common fund, the presump- 
tion is that the earliest in are the earliest out, the fact is established 
that ail the deposits made prior to June 11, 1908, had been drawn out, 
and those remaining in the bank were deposits of those depositors 
who had been deceived and defrauded into leaving their moneys with 
the bank between June 11, 1908, and October 18, 1908, after the prés- 
ident and the cashier knew the bank was hopelessly insolvent, but still 
received deposits on the faith of its apparently solvent condition. The 
claims allowed against the bank aggregated $409,105.45, so that the rec- 
ord is that four-fifths of the amount owing by the bank is for deposits ■ 
made by creditors while the officers of the bank knew it was insolvent. 
Ail the deposits remaining, therefore, those of the individual depos- 
itors and those of the county alike, the bank had unlawfully deceived 
and defrauded thèse depositors into making by its appearance of sol- 
vency when it knew it was insolvent, and it received and held them ail 
in trust for their respective depositors. The deposits of the bank were 
also charged with a trust for the county because the bank knew that 
the county treasurer deposited them with it without authority and in 
violation of a pénal prohibition of the statutes. Statutes of lowa 1897, 
§ 1457. But the trust with which the funds of the other depositors 
was charged by the fraud committed upon them by accepting their 
money when the bank knew it was insolvent was as sacred as that 
imposed upon the funds of the county by the fact that the bank knew 
they were deposited in violation of a pénal statute, and the latter fact 
entitles the county to no préférence over the other depositors in the 
payment out of the proceeds of the bank of the moneys it deposited. 

[4] A cestui que trust who is the équitable owner of his fund for 
one Sound reason is as much entitled to it as another who is the équi- 
table owner of his fund for many sound reasons, and the latter is enti- 
tled to no préférence over the former in payment out of a common 
fund in which the trustée has commingled them. Cherry v. Territory, 
17 0kl. 213, 89 Pac. 190, 192. 

[5] This is a suit in equity against the receiver of a national bank 
to require him to take from the ratable dividends of other creditors 
of the bank the requisite amount to pay the county's claim in full. 
The receiver must make the distribution of the property of this bank 
in accordance with the provisions of the national banking law. It is 
the dominant purpose and requirement of that law that, after provi- 
sion for a rédemption of its notes is made, the proceeds of an insol- 
vent national bank shall be equally distributed among its unsecured 
creditors. So imperative is this provision that it repeals a former act 
of Congress giving a préférence to the United States and annuls a 
statute of a state giving a préférence to deposits of savings banks. 
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Rev. St. § 5236 (U. S. Comp. St. 1901, p. 35œ); Davis v. Elmira Sav- 
ings Bank, 161 U. S. 275, 285, 16 Sup. Ct. 502, 40 L. Ed. 700; Na- 
tional Bank v. Colby, 21 Wall. 609, 613. 614, 22 L. Ed. 687. The 
burden, therefore, is on the sureties to prove clearly that they are enti- 
tled on équitable principles to the préférence they seek. They proved 
that the bank took the deposits of the county and of its other depos- 
itors in trust for them respectively. But this was not enough. They 
were also required to prove that thèse deposits or their proceeds, or a 
certain part of them, came to the hands of the receiver, for he is liable 
to cestuis que trustent to pay trust funds in full only to the extent 
that he receives them. How do the sureties claim to hâve made this 
proof? They argue that, as the bank received other deposits and 
earned profits sufficient to pay its operating expenses, the deposits of 
the county necessarily augmented the gênerai assets which came to 
the hands of the receiver, and that this fact entitles them to hâve their 
claims paid in full out of the proceeds of the property of the bank in 
préférence to its gênerai creditors. The position is not without sup- 
port in many remarks and in some décisions of the courts. Beard v. 
Independent District of Pella City, 31 C. C. A. 562, 88 Fed. 375 ; City 
of Spokane v. First National Bank of Spokane, 68 Fed. 982, 16 C. C. 
A. 85; Smith v. Township of Au Grès, Michigan, 150 Fed. 257, 
261, 80 C. C. A. 145, 9 L. R. A. (N. S.) 876; San Diego Coun- 
ty V. California Nat. Bank (C. C.) 52 Fed. 59; Page County v. 
Rose, 130 lowa, 296, 299, 106 N. W. 744, 5 L- R. A. (N. S.) 886, 
8 Ann. Cas. 114; Lucas County v. Jamison (C. C.) 170 Fed. 338, 347; 
American Can Co. v. Williams, 178 Fed. 420, 423, 101 C. C. A. 634; 
St. Louis, etc., Ry. Co. v. Johnston, 133 U. S. 566, 576, 578, 10 Sup. 
Ct. 390, 33 L. Ed. 683 ; Richardson v. New Orléans Coffee Co., 102 
Fed. 785, 788, 789, 43 C. C. A. 583; Western German Bank v. Nor- 
vell, 134 Fed. 724, 726, 69 C. C. A. 330. But the contention cannot 
bé sustained on either reason or authority. A deliberate considération 
of the questions this phase of this case présents and a re-examination 
of authorities hâve convinced that thèse are the rules by which claims 
of this nature to preferential payments out of the proceeds of the 
property of an insolvent must be adjudged : 

(1) It is indispensable to the maintenance by a cestui que trust of 
a claim to preferential payment by a receiver out of the proceeds of 
the estate of an insolvent that clear proof be made that the trust prop- 
erty or its proceeds went into a spécifie fund or into a spécifie identi- 
fied pièce of property which came to the hands of the receiver, and 
then the claim can be sustained to that fund or property only and 
only to the extent that the trust property or its proceeds went into 
it. It is not sufficient to prove that the trust property or its proceeds 
went into the gênerai assets of the insolvent estate and increased the 
amount and the value thereof which came to the hands of the receiver. 
Peters v. Bain, 133 U. S. 670, 693, 694, 10 Sup. Ct. 354, 33 L. Ed. 696; 
Spokane County v. First Nat. Bank, 68 Fed. 979, 982, 16 C. C. A. 81, 
84; Board of Com'rs v. Patterson (C. C.) 149 Fed. 229; Frelinghuy- 
sen V. Nugent (C. C.) 36 Fed. 229, 239 ; Board of Com'rs v. Strawn, 
157 Fed. 49, 51, 84 C. C. A. 553, 555, 15 L. R. A. (N. S.) 1100; Lowe 
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V. Jones, 192 Mass. 94, 101, 78 N. E. 402, 6 L. R. A. (N. S.) 487, 
116 Am. St. Rep. 225, 7 Ànn. Cas. 551 ; Cherry v. Territory, 17 0kl. 
213, 89 Pac. 190; St. Louis Brewing Ass'n v. Austin, 100 Ala. 313, 13 
South. 908; Little v. Chadwick, ' 151 Mass. 109, 23 N. E. 1005, 7 
L. R. A. 570; Howard v. Fay, 138 Mass. 104; Attorney General v. 
Brigham, 142 Mass. 248, 7 N. E. 851 ; Erie Ry. Ce. v. Dial, 140 Fed. 
689, 72 C. C. A. 183; Ferchen v. Arndt, 26 Or. 121, 37 Pac. 161, 
29 L. R. A. 664, 46 Am. St. Rep. 603 ; Blake v. State Savings Bank, 
12 Wash. 619, 41 Pac. 909, 910; In re North River Bank, 60 Hun, 
91, 14 N. Y. Supp. 261 ; Williams v. Van Norden Trust Co., 104 
App. Div. 251, 257, 93 N. Y. Supp. 821; Bishop v. Mahoney, 70 
Minn. 238, 73 N. W. 6; Nonotuck Silk Co. v. Flanders, 87 Wis. 237, 
58 N. W. 383; Burnham v. Barth, 89 Wis. 362, 366, 62 N. W. 96; 
Bradley v. Chesebrough, 111 lowa, 126, 82 N. W. 472; Lebanon Trust 
& Safe Deposit Bank's Assigned Estale, 166 Pa. 622, 31 Atl. 334; 
Marquette Fire Com'rs v. Wilkinson, 119 Mich. 655, 670, 78 N. W. 
893, 44 L. R. A. 493 ; Hauk v. Van Ingen, 196 111. 20, 39, 63 N. 
E. 705 ; Ellicott v. Kuhl, 60 N. J. Eq. 333, 46 Atl. 945 ; Ober v. Coch- 
ran, 118 Ga. 396, 45 S. E. 382, 98 Am. St. Rep. 118; In re Mulligan 
(D. C.) 116 Fed. 715, 717, 718; Holmes v. Gilman, 138 N. Y. 369, 
376, 34 N. E. 205, 20 L. R. A. 566, 34 Am. St. Rep. 463 ; In re Hicks, 
170 N. Y. 195, 198, 63 N. E. 276. 

[6] (2) Proof that a trustée mingled trust funds with his own and 
made payments out of the common fund is a sufficient identification of 
the remainder of that fund coming to the hands of the receiver, not 
exceeding the smallest amount the fund contained subséquent to the 
commingling (Board of Com'rs v. Strawn, 157 Fed. 49, 51, 84 C. C. 
A. 553, 555, 15 L. R. A. [N. S.] 1100; Weiss v. Haight & Freese 
Co. [C. C] 152 Fed. 479; American Can Co. v. Williams, 178 Fed. 
420, 423, 101 C. C. A. 634, 637), as trust property, because the légal 
presumption is that he regarded the law and neither paid out nor in- 
vested in other property the trust fund, but kept it sacred (Board of 
Com'rs V. Patterson [C. C] 149 Fed. 229, 232; Spokane County v. 
First National Bank, 68 Fed. 979, 16 C. C. A. 81). 

[7] (3) For the same reason the légal presumption is that promis- 
sory notes, bonds, and other property coming to the hands of the re- 
ceiver were not procured by the use of, and are not, trust property. 
Spokane County v. First Nat. Bank, 68 Fed. 979, 980, 16 C. C. A. 
81, 82. 

[8] (4) Where a trustée has mingled in a common fund the mon- 
eys of many separate cestuis que trustent and then made payments 
out of this common fund, the légal presumption is that the moneys 
were paid out in the order in which they were paid in, and the cestuis 
que trustent are equitably entitled to any allowable préférence in the 
inverse order of the times of their respective payments into the fund. 

The daim of the sureties for a preferential payment of the amount 
of the claim of the county against the bank because the county's mon- 
eys augmented the gênerai assets that came to the hands of the re- 
ceiver is forbidlden by the first rule. They next claim that they are 
entitled to a preferential payment of about $12,000: (1) Because $4,- 
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455.05 was owlng oij notqs discounted by'the bank between June 11, 
1908, ancj October 17, 1908, which came tp the hands of the receiver; 
but the claim to such an allowanee on account of thèse notes is for- 
bidden by the third rule and by the fact that there is no évidence trac- 
ing any.of the county's deposits or any of the proceeds of them into 
any of thèse notes. (2) Because the receiver collected $1,763.77 from 
crédits to the First National Bank in other banks ; but no préfér- 
ence on this account may be allowed for the same reasons. And (3) 
becaiise $5,912.05 in cash came to the hands of the receiver vi^hen the 
bank failed. But the allowanee of a préférence on this account is for- 
bidden by the f ourth rule and by thèse facts : Ail the deposits of the 
county iwere made prior to October 10, 1908, except a deposit made 
on that day of tàx receipts aggregating $1,041.22 and checks of third 
persons aggregating $486.11, and a deposit made on October 17, 1908, 
of $1,604.88 in checks. It was for thèse two deposits that the préfér- 
ence of $3,132.21 was allowed to the sureties by the court, below. But 
this record has been searched in vain for any évidence that the checks 
for the $1,604.88 deposited on the last day the bank was open ever 
went into the hands of tlie receiver, and no claim is made to recover 
thèse checks. Nor can any évidence be found sufficient to show what 
banks thèse checks were drawn upon, or that any moneys dierived 
from them ever went into the $5,912.05, or into the hands of the re- 
ceiver. Proof that thèse checks augmented the cash that went into the 
hands of the receiver, or that they produced cash which he obtained, 
was indispensable to any préférence on their account. 

[9] But checks of third persons on the bank with which they are 
deposited which are paid by crediting the bank and charging the 
drawers on its books fail to increase the cash in its possession and 
form no basis for a preferential payment to the depositor. Beard v. 
Independent District of Pella City, 88 Fed. 375, 382, 31 C. C. A. 562. 

[10] Moreover, the deposit of checks of third persons which are 
credited to the depositor and used by the bank to pay its debts bring 
no money into its fund ôf cash andl form no foundation for preferen- 
tial payment to the depositor. City Bank v. Blackmore, 75 Fed. 771, 
773, 21 C. C. A. 514. 

[11] Again, checks of third parties deposited with a bank credited 
to the depositor and collected through a clearing house lay no founda- 
tion for a preferential payment, in the absence of proof of the actual 
balance of cash the bank received on account of them, for they may 
bave been and usually are used in whole or in part to discharge the 
debts of the bank. In re Seven Corners Bank, 58 Minn. 5, 59 N. W. 
633; City of St. Paul v. Seymour, 71 Minn. 303, 308, 74 N. W. 136; 
Willoughby V. Weinberger, 15 0kl. 226, 229, 79 Pac. 777. 

Thèse checks may hâve been, and the probability is much greater 
that most of them were, used for some of thèse purposes than it is that 
cash for them was paid into the bank and remained there at the close 
of the day and went into the hands of the receiver. The sureties 
failed, therefore, to prove that any, much less how much, cash went 
into the $5,912.05 from the proceeds of thèse checks, and for that 
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reason alone they were not entitled to a préférence on account of this 
dieposit. 

For the same reason they were entitled to no préférence on account 
of the deposit of the checks and tax receipts on October 10, 1908. 
There is no évidence how much, if at ail, thèse papers augmented the 
cash in the bank, much less that any cash it derived from them re- 
mained in the $5,912.05 that went into the hands of the receiver seven 
days later. On the other hand, it is certain that it did not, for the 
proof is conclusive that more than $8,000 was deposited in the bank 
subséquent to October 10, 1908, and more than $20,000 was drawn 
out. Ail thèse deposits were trust funds, and applying the rules that 
deposits of equal trust rank are presumed to be drawn out in the or- 
der they are paid in, and that allowable préférences in the remain- 
ing balance must be given in inverse order of their payment to the 
trustée, ail of the deposits of the lOth of October had been drawn 
out long before October 17, 1908, and the $5,912.05 was the property 
of later depositors. 

[12] It is true, as suggested by counsel, that the individual de- 
positors who put thèse deposits into the bank after June 11, 1908, hâve 
not claimed préférence in payment out of the proceeds of their funds. 
But they are represented hère by the receiver, who objects on their 
behalf that they are cestuis que trustent equally with the county, and 
that, while they are content in view of the f act that four-fifths of the 
claims against the bank are by claimants of this class to share the 
proceeds of its insolvent estate equally with ail claimants, they protest 
against the taking of a share of their dividends to pay other cestuis 
que trustent of only equal rank in full. Thèse sureties are appealing 
for their préférences to a court of equity which may and ought to re- 
quire those who seek equity to do equity. And when, as in this case, 
the entire record shows that the allowance of a claim for a preferential 
payment out of the proceeds of an insolvent estate will be inéquitable 
and unjust to the great majority in number and in amount of the 
creditors of the estate whose claims are equal in law and in merit 
to that pressed for préférence, while the déniai of this préférence will 
violate no rule of law or of equity and work no injustice, but will tend 
to préserve that equality which is equity, the claim présents no equity 
and makes no appeal to the conscience of the chancellor for its al- 
lowance, and it must be denied. Cherry v. Territory, 17 Okl. 213, 
89 Pac. 190, 191. The county and the sureties are entitled to no 
préférence in payment out of the proceeds of the property of the bank. 

4. Was the Chicago ■& Northwestern Railway Company entitled to 
préférence in the payment of $1,895.80 allowed to it by the decrees 
below? This allowance is based on the facts that the Railway Com- 
pany bought of the bank four drafts on other banks which were never 
paid and which there was no money with the drawees to pay, while 
the bank was insolvent and its officers knew thèse facts. The Railway 
Company paid for thèse drafts as follows: On October 13, 1908, it 
bought a draft for $536.08 for which it paid $364.27 in cash and 
$171.81 in checks of third parties on other banks. On October 14, 
1908, it bought a draft for $624.70 for which it paid in cash %2,77.7û 
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and in checks of third parties on other local banks $112.67 and in 
checks of such parties on the First National Bank $134.27. On Oc- 
tober 16, 1908, it bought a draft for $74^.62 for which it paid in cash 
$571.68 and in checks of third parties on other local banks $170.04. 
On October 17, 1908, it bought a draft for $150.08 for which it paid 
in cash $119.52, in checks of third parties on other local banks, $8.15, 
and in checks of third parties on the First National Bank $22.41. 
The court below found that the aggregate amount of thèse payments 
in cash and in checks on other banks, which was $1,895.80, constituted 
a f und held in trust by the bank for the company ; that this fund aug- 
mented the gênerai assets of the estate which came to the hands of 
the receiver by that amount; and that the Railway Company was en- 
titled to a préférence in its payment. Conceding that the amounts 
paid to the bank for thèse drafts constituted, at the times they were 
respectively received, funds held by the bank in trust for the Railway 
Company, it was not sufficient to sustain a préférence that the estate 
coming to the hands of the receiver was augmented thereby. It was 
indispensable to a preferential payment that thèse amounts should be 
traced by adéquate proof into some spécifie fund or property which 
came to the receiver's possession. The only property that came to the 
hands of the receiver that there is any évidence tending to show that 
any part of the amounts paid for thèse drafts went into is the cash fund 
of $5,912.05 which was turned over to the receiver when the bank 
closed. On October 17, 1908, 26 parties deposited $4,319.19; on Oc- 
tober 16, 1908, 16 parties deposited $1,169.62; and on October 15, 
1908, 27 parties deposited $2,719.79 — making the aggregate deposits 
during the three last days of the bank's opération $8,208.60. Thèse 
deposits were trust funds to the same extent as the payments by the 
Railway Company, for they were induced by like acts of the oiïicers 
in fraudulently receiving them into the bank when they knew it was 
insolvent. During thèse three days more than $20,000 was paid out by 
the bank. Applying the rules that, in the absence of counter proof, 
payments out of a common fund composed of commingled trust funds 
are presumed to draw them out in the order of time in which they 
were paid in, it is certain that none of the Railway Company's pay- 
ments on the 13th and 14th of October went into the $5,912.05 left 
on the night of October 17, 1908, because ail payments into the cash 
of the bank prior to the 15th had been drawn out, and the remnant 
was composed of the deposits and payments into the bank on the 
15th, 16th, and 17th of October, and those who made thèse payments 
were entitled to preferential payment in the inverse order of the times 
of their making. Under the latter rule, the parties who deposited 
the $4,319.19, and the Railway Company which paid in the $119.52 
in cash on October 17th, are entitled to $4,438.71 of this $5,912.05, 
and there remained $1,473.24 to be applied to the deposits and pay- 
ments into the bank on October 16th. On that day there were depos- 
ited $1,169.62, and the Railway Company paid in $571.68 in cash, 
making in ail $1,741.30. There is no évidence in what order of time 
the Davment of the Railway Company andi the deposits on that day 
were made ; but, if the deposits were made after the payment, there 
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remained the différence between $1,473.24 and $1,169.62, or $303.62 
of the moneys paid in by the Railway Company which must hâve gone 
into the $5,912.05 which came to the hands of the receiver._ The bur- 
den was on the Railway Company to prove the order of time of the 
payment and the deposits and the amount of the préférence to which 
it was entitled. It has failed to prove that it was entitled to more 
than $423.14, and the decrees should hâve adjudged a preferential 
payment to it of that amount and no more. In this computation and 
statement the checks of third parties paid into the bank by the Railway 
Company hâve been disregarded because the cash paid in on the 16th 
and 17th exceeds the amount allowable to the Railway Company un- 
der the law and the évidence, and it is immaterial whether the checks 
were paid by a discharge of debts of the bank or by an actual payment 
of cash into its vaults. 

[13] 5. At the hearing in this court its attention was called to the 
fact that after the decrees in thèse cases had been rendered, and be- 
fore the time for appeal had expired, the Railway Company and the 
receiver, without the consent of the Empire Company or the court, or 
of the other parties to the suit, agreed to compromise the claim of 
the Railway Company for preferential payment by allowing it a pre- 
fcrred claim for $1,433.23 and a gênerai claim for $619.25. But when 
that agreement was made, the Empire Company, in thèse two suits, 
in one of which it was complainant and the receiver and the Railway 
Company were défendants, and in the other of which the Railway 
Company was complainant and the Surety Company and the' receiver 
were défendants, had invoked the jurisdiction of the fédéral courts 
to détermine the validity and extent of this preferential claim, and 
those suits were pending and were not finally determined. Within the 
time allowed by the act of Congress the Empire Company appealed 
to this court and assigned the allowance of the Railway Company's 
preferential claim as error in each case. The Surety Company was 
interested in that allowance and aggrieved thereby, for its effect was 
to diminish the dividend on its claim. It therefore had the right to a 
review of that allowance by appeal ' f rom the decrees which made it 
and its right of appeal was absolute, so absolute that the Circuit Court 
could not hâve deprived it of its right, much less could the receiver 
or any of the other parties to thèse suits. Simpson v. First National 
Bank, 129 Fed; 257, 259, 63 C. C. A. 371, 373; McCourt v. Singers- 
Bigger, 150 Fed. 102, 104, 105, 80 C. C. A. 56, 58, 59. 

Moreover, as soon as the issue of the validity and extent of this 
preferred claim arose between the Empire Company on the one side 
and the receiver and the Railway Company on the other, the jurisdic- 
tion of this court to review the décision of that issue and finally to 
détermine it attached. And conceding that, in the absence of a suit 
pending against him concerning a claim for préférence, the receiver 
of a national bank may lawfuUy compromise and settle it, it is too 
late for him to do so, without the consent of ail the interested parties 
to the suit or an order of the court, after the courts hâve acquired ju- 
risdiction of the claim in a suit to which he is a party. 
194 F.-^9 
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It is beyond the power of a receiver of a national bank who îs a 
party to a decree allowing a preferred claim in a suit between a cred- 
itor of the bank, who is entitled to appeal from it, and himself and the 
claimant, to deprive the creditor of his right to appeal from the de- 
cree and this court of its jurisdiction to review it by compromising it 
with the claimant without the consent of the creditor or the order of 
the court. Barber Asphalt Pav. Co. v. Morris, 132 Fed. 945, 953, 66 
C. C. A. 55, 63, 67 L. R. À. 761. The decrees should establish the 
preferred claim of the Railway Company for $423.14, its gênerai claim 
for the balance of the amounts it paid for its drafts, and should re- 
quire it to pay back to the receiver the amount, if any, it has received 
in excess of the amount to which it was entitled upon this basis. 

The resuit is that the decrees of September 30, 1910, and the sup- 
plemental decree of November 3, 1909, must be reversed, and thèse 
cases must be remanded) to the District Court, with instructions to en- 
ter decrees in accordance with the views expressed in this opinion. . 

Let the Empire Company recover costs from the Railway Company 
in No. 3,357, andi let the costs in Nos. 3,358 to 3,364, inclusive, be so 
divided that one-eighth thereof sljall be paid by the Empire Company, 
three-eighths thereof by the Illinois Company, one-eighth thereof by 
the receiver, one-eighth thereof by the Railway Company, and two- 
eighths thereof by the individual sureties. 

HOOK, Circuit Judge. With one exception, I concur in the re- 
sults reâched in the foregoing opinion, though not in every respect 
with the reasoning. The exception is in the case of the Railway Com- 
pany. When the bank failed, the Comptroller of the Currency at once 
took charge, appointed a receiver, and proceeded with the liquidation 
of its afïairs. The Railway Company asserted and was decreed by the 
Circuit Court to hâve a preferential claim upon funds in the receiv- 
er's hands. The receiver did not appeal, but, acting under the direc- 
tion of the Comptroller, compromised and settled the claim of the 
Railway Company at less than the amount of the decree. The sum 
agreed on was paid. The Empire Surety Company, which by the way 
was not a direct creditor of the bank, but simply a surety for a county 
treasurer who had lost public funds by unlawfully depositing them in 
the bank, appealed from the decree. The appeal was taken after the 
settlement with the Railway Company. The point of my dissent is 
hère: The action of the Comptroller, whose authority in such cases 
under the statutes of the United States is well known and need not 
be enlarged upon, puts the right of the bank upon a ground whoUy in- 
dependent of the decree, andI the court should not now require the re- 
payment of the money. Any différent rule would enable a single cred- 
itor, a common nonlien creditor for that matter, which at the most 
the Surety Company was, to thwart the power of the Comptroller and 
his duty speedily to administer the affairs of an insolvent national 
bank, by merely beginning a suit in equity and making ail claimants to 
préférences parties défendant. Indeed, if my Brothers are right, it 
would seem to follow that a creditor of an insolvent national bank 
might commence a suit to marshal its assets and so compel the Comp- 



UNITED STATES FIDELITT A G. CO. V. UNITED STATES 611 

troller to sit by and await the termination of the litîgation before he 
could exercise bis statutory powers with respect to the allowance and 
payment of claims. Within bis power the Comptroller or bis receiver 
is the représentative of ail the creditors. 



UNITED STATES FIDELITT & GUAEANTY CO. OF BALTIMORE, MD., 

T. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit Marcli 22, 1912.) 

No. 1,982. 

Pbincipal and Sueety (§ 100*) — BuiLDiNa Contbaots— Dischakge or Sube- 
ir. 

The snrety on a fédéral building contractor's bond was discharsed 
from llability by the government taking possession of the work on the 
contractor's default and making a substantlally différent contract wlth 
a tiïlrd person, tbough the original contract authorlzed the govemnient to 
make changes in the work. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dig. §§ 
162-165; Dec. Dig. i 100.* 

Discharge of surety on building contract by change in obligation or duty 
of principal, see note to United States v. Walsh, 52 C. C. A. 427.] 

Gilbert Circuit Judge, dissentlngi, 

Upon W'rit of Error to the Circuit Court of the United States for 
the Southern District of California, Southern Division. 

Action by the United States of America against the United States 
Fidelity & Guaranty Company of Baltimore, Md. Judgment for 
plaintiff, and défendant brings error. Reversed and remanded. 

The question in this case Is whether the surety on a contractor's bond, con- 
ditioned for bis performance of a contract for the érection of a stone mess- 
hall and kltchen at the Rice Station Indian School, in the then territory of 
Arizona, was released by occurrences happening subséquent to the entering by 
the contractor upon the performance of the contract. 

By the contract the contractor, who was one Augustus W. Boggs, agreed 
to furnlsh ail the labor and materials and to do and perform ail of the work 
required to construct and complète the buildings mentioned in accordance 
with certain plans, drawings, and spécifications annexed to and made a part 
of the contract. It was agreed that the entire work should be completed and 
turned over to the government on or before September 1, 1!>05, and that, in 
the event of the contractor's failure or refusai so to do, $20 a day should be 
deducted from the contract prlce for each and every day the complet ion and 
delivery of the buildings should be delayed beyond the stlpulated tlme. 
The government reserved the rlght to at any time make "changes, altéra- 
tions, or omissions from or additions to the work and materials herein pro- 
vlded for, the valuation of such work and materials if not agreed ui)on, to 
be determined on the basis of the contract unit of value of material and work 
referred to, or, in the absence of such unit of value, on prevailing market 
rates, whlch market rates, in the case of dispute, are to be determined by" 
the Commissioner of Indian Affairs, whose décision was made binding upon 
both parties. The contract further provided that no claim for damages on 
account of such changes or for antlcipated profits should be made or allowed, 
and that the contractor should not be allowed any additional compensation 
for labor or material "unless he receives written authority from the Com- 
missioner of Indian Aiïairs, and the priée agreed upon before exécution of 
the work ; that no addition to or omission from the work herein speciflcally 

•For other cases see same topic & § ndmbeb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe* 



612 194 FEDERAL REPOETEB 

provlded for shall make vold or affect the other provisions or covenants of 
thls contract, but the différence In the cost thereby occasioned, as the case 
may be, shall be added to or deducted from the amount of the contract ; and 
that In the absence of any express agreement or provision to the contrary, 
no addition to or omission from the work herein speciflcally provlded for 
shall be construed to extend the time flxed herein for the final completion 
of the work." 

The agreement further provlded that if the contractor should fail to com- 
plète the work or any part thereof in accordance with the contract and with- 
in the stipulated tIme, or should fall to prosecute the work with such diligence 
as in the judgment of the government would Insure its completion within the 
stipulated time, the government mlght withhold ail payments for work in 
place until the final completion and acceptance of the work, and "is author- 
Ized and empowered, after eight days' notice thereof, In writing, to the party 
of the second part, and the sald party of the second part having falled to 
take such action within the said eight days as wlll, In the judgment of the 
party of the first part, remedy the flefault for whlch said notice was given, 
to take possession of the said work in whole or in part and of ail machlnery 
and tools employed thereon gnd ail materials belonging to the sald party of 
the second part dellvered on the site, and, at the expense of said party of 
the second part, to complète or hâve completed the sald work, and to supply 
or hâve supplied the labor, materials, and tools of whatever character neces- 
sary to be purchased or supplied by reason of the default of the said party 
of the second part; in whlch event the said party of the second part and 
hls surettes on the bond to be given for the faithful performance of thls 
agreement shall be further liable for any damages incurred through such 
default and any and ail other breaches of thls contract." 

The contract further provlded that the government should pay the con- 
tractor, "on the présentation of proper receipts or vouchers in dupllcate to 
the Commlssioner of Indian Affairs, the sum of twelve thousand seven bun- 
dred nine no-100 ($12,709.00) dollars, In lawful money of the United States, 
in considération of the herein reclted covenants and agreements made by the 
party of the second part, as follows: Elghty (80) per centum of the value of 
the work executed and actually in place to the satisfaction of the party of 
the flrst part at the expiration of each thirty (30) days during the progress 
of the work, the amount of each payment to be computed upon the actual 
amount of labor and materials expended during the said period of thirty (30) 
days for which partial payment is to be made (the said value to be ascer- 
tained by the party of the flrst part) ; and the balance thereof will be re- 
tained until the completion of the entire work, and the approval and ac- 
ceptance of the same by the party of the flrst part, which amount shall be 
forfeited by the said party of the second part In the event of the nonfulfill- 
ment of thls contract; It being expressly covenanted and agreed that sald 
forfeiture shall not relleve the party of the second part from llability to 
the party of the flrst part for any and ail damages sustalned by reason of 
any breach of thls contract." 

The complalnt flled in the case alleged the commencement of the work 
contracted for and the making by the government of two payments on ac- 
count, one of $4,356.24, made on the lOth of June, 1905, and the other of 
$3,539.16, made on the 21st of July of the same year, and that no part of 
those sums has been repaid, and it alleged various subsequently dlscovered 
fraudulent practices on the part of the contractor, and also various other 
failures on bis part to comply with the provisions of the contract and various 
efforts by the government authorities to get the contractor to remedy such 
failures, defects, and defaults, wlthout success, whlch neglect, f allure, and 
refusai on hls part, the complalnt alleged, continued to September 1, 1903; 
that notwithstandlng those facts Boggs continued in possession of the work 
until November 4, 1905, on which day the whole of It, so far as then per- 
formed, was, through hls fault and négligence, destroyed by fire; that sub- 
seçiuently, to wlt, about December 28, 1905, the government took possession 
of the premises and has ever sinee remained in possession thereof ; that 
thereafter and pursuant to proceedlngs regularly had and taken by the plaln- 
tiff, acting through its Commlssioner of Indian Affairs, the plalntiff entered 



UNITED STATES FIDELITT <fe G. OO. V. UNITED STATES 613 

Into a contract with one James H. Owen "for the construction of said stone 
mess-hall and kitchen at sald Rice Station Indlan School In ail respects as 
required by said contract with the said Augustus W. Boggs as hereinabove 
set forth, exeept as to the time of the eompletlon thereof, for the sum of 
sixteen thousand six hundred ($16,600.00) dollars, which said last-mentioned 
sum said plaintiff had been required to pay for the purpose of securing the 
completion of the said work agreed by said Augustus W. Boggs, under and 
by the terms of sald contract with him hereinabove referred to, to be by 
him completed as aforesald"; that after the 4th day of November, 1905, 
and prier to the entering Into said contract with said James H. Owen, the 
plaintiff duly advertised for bids ior the construction of the sald mess-hall 
and kitchen "in accordance witU the same terms and spécifications as con- 
tained In said contract with sait! défendant Augustus W. Boggs" ; that cer- 
tain blds were received in response to that advertisement, of which bids so 
recelved the lowest was the bid of the said Owen "agreeing to construct said 
stone mess-hall and kitchen. In ail respects as required by said contract with 
said défendant Augustus W. Boggs, for the sald sum of sixteen thousand and 
six hundred ($16,e()0.00) dollars, which said sum was a reasonable price to be 
paid for and was and is the reasonable value of the sald construction of said 
stone mess-hall and kitchen In accordance with the contract with the same 
James H. Owen." 

The complaint further allèges that by reason of Boggs' failure and refusai 
to construct and complète the structures contracted for by him, the plaintiff 
was obliged to and did construct and equip a laundry building for use at 
the said Rice Station Indlan School at a cost of $4,339.10, which would not 
hâve been required had the mess-hall and kitchen been constructed and com- 
pleted by Boggs as called for by his contract. The prayer of the complaint 
was for judgment for damages alleged to hâve accrued to the plaintiff by 
Boggs' default. 

Exeept as to its exécution of the bond sued on and the jurisdictional aver- 
ments, the separate answer of the surety company (plaintilï in error hère) 
put in issue the material allégations of the complaint. The cause was trled 
by stipulation of the respective parties before the court without a jury. 

The court found as facts, among other things, the making of the contract 
between the plaintiff and Boggs, and the exécution by the surety company 
of the bond for the faithful performance by the contracter of his obligations, 
the entry of Boggs upon the performance of the contract on or about the 
12th of Aprll, 1905, and his subséquent failure to eomply with the provisions 
of the contract in many particulars set ont in the flndings, both as respects 
material and workmanshlp ; that during the progress of the work the plain- 
tiff made to Boggs the two payments mentioned, no part of which has ever 
been repald; that on the Ist day of September, 1905, Boggs had falled to 
complète the work in accordance with the provisions of the contract or with- 
In the tlme therein specifled; that on the 3d day of October, 1905, Boggs 
caused his Interest in the mess-hall and kitchen to be Insured ; "that on or 
about the 27th day of October, 1905, the plaintiff rejected the work done, 
materlals furnished, and building thereby and thereof constructed as prevlous- 
ly offered for acceptanee by the said Augustus W. Boggs" ; that on November 
4, 1905, while the work, material, and structures were still in the possession 
of Boggs, ail theseof were completely destroyed by flre; that on the 28th 
day of December, 1905, the plaintiff, pursuant to the terms of the contract, 
and because of the failure and refusai of Boggs to perform its terms and 
to complète and turn over the buildings as therein required, took possession 
of the premises and directed Boggs to leave the Indlan réservation, where 
the buildings had been located, which he did, since which time the plaintiff 
has been continuously in the possession thereof; that at the time Boggs was 
so ordered to leave the premises he had "belonglng to him and located upon 
sald premises certain building materlals, tools, and implements, of the rea- 
sonable value of $2,418.58 ; that ail of said materials, tools, and implements, 
as aforesald, were conflscated and seized by plaintiff, although the same then 
and there belonged to Augustus W. Boggs, as aforesald ; that no part of 
the said materials, tools, and Implements, as aforesald, were ever returned 
to the défendants herein, or either of them, nor was any part of the value 
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thereof ever paid to the défendants or elther of them ; that, on the contrary, 
ail ot said materials, toolas,; and Implements, as aforesald, were kept, retalned, 
and used by the plaintiff." 
The twenty-third and twenty-fourth findings of fact are as follows: 
"That It Is not true that sald plaintiff did not eomply wlth the terms, 
covenants, and agreements, in said contract speelfled, but It is true that 
plaintiff haa duly and regularly performed ail of the terms, conditions, and 
obligations of said contract on its part to be performed. It is not true that 
plaintiff wlthout the knowledge or consent of sald défendants, or either of 
them, or at ail, or In violation of the terms or conditions of said bond, on 
at ail; chàhged or abrogated the terms of sald contract in any partieular. 
It Is not true that sald plaintiff wlthout the knowledge or consent of the 
défendants, or either of them, or at ail, extended the tlme of the performance 
of said contract for the said Augustus W. Boggs, otherwlse or at ail. It 
is not true that the failure and delay of the sald Augustus W. Boggs to 
complète the said mess-hall and kitchen within the period of tlme prescribed 
by said contract was by or wlth the consent of the said plaintiff. It is not 
true that the said plaintiff wlthout the knowledge or consent of the défend- 
ants, or either of them, further violated, or vlolated at ail, the terms or con- 
ditions of said contract either by building or causing to be bullt the said 
stone mess-hall and kitchen on or along différent Unes than those provided 
for in said contract, or that plaintiff caused said stone mess-hall and kitchen 
to be bullt or constructed In violation of or contrary to the plans, drawings 
and spécifications made a part of said contract. It is not true that under or 
pursuant to the directions of plaintiff in the construction of said stone mess- 
hall and kitchen by said défendant Augustus W. Boggs, said work was im- 
properly done, or that plaintiff caused the said stone mess-hall and kitchen 
to be constructed by sald défendant Augustus W. Boggs improperly or in 
violation of the terms and spécifications agreed upon in said contract. It 
Is not true that through the act, or any act, of plaintiff hereln, the con- 
sidération for the bond mentloned In sald complaint bas wholly falled, or 
failed at ail, or that the same is null and vold and wlthout effect. 

"That on or about the 8th day of December, 1906, plaintiff, actlng by and 
through the then Commissioner of Indlan Affairs, advertised for blds to be 
recelved on or before January 16, 1907, for the construction of a stone mess- 
hall and kitchen at sald Elee Station Indlan School ; that certain blds were 
recelved in response to sald advertlsement ; that of said blds so recelved, 
the lowest recelved was the bid of one James H. Owen, of Los Angeles, Cal. ; 
that on the 22d day of January, 1907, In pursuance of sald bid, said James 
H. Owen entered Into a written contract wlth plaintiff for the construction 
of a stone mess-hall and kitchen for the sum of $16,600 on the site occupied 
by the building theretofore constl-ucted by the said Augustus W. Boggs ; that 
the said sum of $16,600 was pald by the plaintiff to the sald James H. Owen 
under said contract for the construction of sald building thereunder In lieu 
of the stone mess-hall and kitchen agreed to be bullt for and delivered to 
plaintiff by sald Augustus W. Boggs under and by the terms of said con- 
tract wlth him, heretofore referred to, to be by him completed as aforesald; 
that the sald James H. Owen constructed the building aforesald aceording 
to the contract between hlmself and plaintiff, and in accordance wlth the 
plans and spécifications thereunto attached; that the rêasonable value of 
the structure bullt by the said James H. Owen under the contract, plans 
and spécifications between himself and plaintiff was $16,600 at the tlme the 
same was constructed ; that the aforesald contract, plans, and spécifications 
between plaintiff and the said James H. Owen were différent In many sub- 
stantlal respects from the contract, plans, and spécifications between plain- 
tiff and the said Augustus W. Boggs ; that the building requlred to be erect- 
ed and actually erected by the sald James H. Owen under his contract, plans, 
and spécifications was différent In many substantlal respects from the build- 
ing requlred to be erected by the said Augustus W. Boggs under his contract. 
plans, and spécifications; that $1,200 of the contract prlce required to be 
paid and actually paid to the said James H. Owen under bis contract applied 
to work wholly outside of the work provided for In the contract between the 
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sald Augustus W. Boggs and plaintlff; that $500 of tbe aforesaid contract 
priée requlred to be paid and actually pald to the sald James H. Owen nnder 
bis contract by plaintilï was for work and materîals In excess of wbat was 
embraced and Included In the contract between the sald Augustus W. Boggs 
and plaintlff; tbat the cost of labor and building supplies was différent lu 
190T from their cost in 1905; that plaintlff walted from the 28th day of 
December, 1905, to the 22d day of January, 1907, before enterîng Into a new 
contract for the construction of said building; and that by reason of the 
lapse of time and the changes In priées In the meantlme, a comparison be- 
tween the two contracts furnishes no basls for estlmatlng the plalntlff's dam- 
ages in this case." 

Judgment was thereupon entered against the défendants, but for a less 
amount than the plaintlff clalmed to be entitled to, resulting in not only a 
wrlt of error sued out by the surety Company, but a cross-writ of error sued 
out by the United States, both of whleh are now for considération. 

Gray, Barker, Bowen, Allen, Van Dyke & Jutten and William A. 
Bowen, for plaintlff in error. 

A. I. McCormick, U. S. Atty., and G. Ray Horton, Asst. U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

ROSS, Circuit Judge (after stating the facts as above). The find- 
ings, as well as the évidence, show many failures on the part of the 
contractor to perform his obligations under the contract, including 
his refusai to remedy defects pointed out to him by représentatives 
of the government and his failure to remedy such defects within the 
stipulated time after the serving upon him of the required notice, and 
also his failure to complète the work contracted for within the stip- 
ulated time. The taking of possession by the government of the prem- 
ises, together with ail materials, tools, and machinery thereon belong- 
ing to the contractor, was therefore fuUy authorized by the contract; 
but for the purpose, as is expressly declared in the contract, "at the 
expense of said party of the second part, to complète or hâve com- 
pleted the said work, and to supply or hâve supplied the labor, ma- 
terials and tools of whatever character necessary to be purchâsed or 
supplied by reason of the default of the said party of the second part ; 
in which event," proceeds the contract, "the said party of the second 
part and his sureties on the bond to be given for the faithful per- 
formance of this agreement shall be further liable for any damages 
incurred through such default and any and ail other breaches of this 
contract." 

While the complaint allèges that the subséquent contract made by 
the government with Owen for the construction of the mess-hall and 
kitchen, which Boggs had failed to build and complète as he had 
agreed to do, was, except as to the time of completion thereof , based 
upon the same plans and spécifications, and) was in ail respects the 
same as the Boggs' contract, the findings of fact made by the court 
below, as well as the évidence in the case, show such allégations to 
be far from true. The court expressly fînds, what the évidence 
abundantly shows, that the contract between the government and 
Owen and the plans and spécifications upon which it was based "were 
différent in many substantial respects from the contract, plans, and 
spécifications between plaintlff and the said Augustus W. Boggs; that 
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the building required to be erected and actually erected by tbe said 
James H. Owen under his contract, plans, and spécifications was dif- 
férent in many substantial respects from the building required to be 
erected by the said Augustus W. Boggs under his contract, plans and 
spécifications; that $1,200 of the contract price required to be paid 
and actually paid to the said James H. Owen under his contract ap- 
plied to work wholly outside of the work provided for in the contract, 
between the said Augustus W. Boggs and plaintiff; that $500 of 
the aforesaid contract price required to be paid and actually paid to 
the said James H. Owen under his contract by plaintifï was for work 
and materials in excess of what was embraced and included in the 
contract between the said Augustus W. Boggs and plaintiff; that 
the cost of labor and building supplies was différent in 1907 from 
their cost in 1905; that plaintiff waited from the 28th day of De- 
cember, 1905, to the 22d day of January, 1907, before entering into a 
new contract for the construction of said building; and that by rea- 
son of the lapse of time and the changes in priées in the meantime, a 
comparison betwen the two contracts furnishes no basis for estimat- 
ing the plaintiff's damages in this case." 

The government, pursuant to the terms of the contract between 
it and Boggs, by reason of his default, took from him the possession 
of the premises as well as ail of his materials, machinery, and tools 
thereon for the purpose of having, at his expense, his contract ful- 
filled ; and for that his surety bound itself , but not for the f ulfillment 
of any essentially différent contract. It is true that by its contract 
with Boggs the government reserved to itself the rlght "to make 
changes, altérations or omissions from or additions to the work and 
materials herein provided for"; that is to say, changes in, additions 
to, or omissions from, the work covered by the plans and spécifica- 
tions of the contract. This is plainly shown by the subséquent pro- 
visions of article 3 of the Boggs' contract, in which the réservation 
occurs.. It is, in the same clause, followed by thèse provisions : 

"The valuation of sueh work and materials (that Is to say, sueh work and 
materials as might be embraced by the authorized changes and altérations), 
if not agreed upon, to be determined on the basis of the contract nnit of value 
of material and work referred to, or, în the absence of such unit of value, 
on prevailing market rates, which market rates, in the case of dispute, are 
to be determined by the said Commissioner of Indian AfCairs, whose décision 
with référence thereto shall be binding upon both parties; that no claim 
of damages on account of such changes or for anticipated profits shall be 
made or allowed ; that the party of the second part (Boggs) shall not be al- 
lowed any additional compensation for labor or material unless he receives 
written authority from the Commissioner of Indian Affairs, and the price 
agreed upon before exécution of the work; that no addition to or omission, 
from the work herein speciflcally provided for shall make void or affect the 
other provisions or covenants of this contract, but the différence in the cost 
thereby occasioned, as the case may be, shall be added to or deducted from 
the amount of the contract; and that in the absence of any express agree- 
ment or provision to the contrary, no addition to or omission from the work 
herein speciflcally provided for shall be construed to extend the tlme flxed 
herein for the final completion of the work." 

That réservation, in our opinion, affords no ground for holding the 
government entitled to make a substantially différent contract with a 
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third party at the expense of the former contracter and his surety. 
And such was the ruling of the Suprême Court in a similar case. In 
speaking of a like clause in the case of United States v. Freel, 186 
U. S. 309, 311, 317, 22 Sup. Ct. 875, 878 (46 L. Ed. 1177), the court 
said : 

"Corning, then, to the question of the effect on the responsibility of the 
surety of the supplemental agreement of August 17th, we agrée with the 
Circuit Court and the Circuit Court of Appeals in holding that the altéra^ 
tions thereby caused were beyond the terms of the undertaking of the surety, 
and extinguished hls llabillty. The seventh action had in vlew such changes 
as might be found advantageous or necessary in the plans and spécifications. 
But the changes called for by the new agreement had no référence to the 
original plans and spécifications, but changed the location of the dry dock, 
requiring the contractor to make additional excavations and connections with 
the water, at an increased expense, and gave an inereased time of perform- 
ance." 

We do not understand the case just referred to (United States v. 
Freel) to be overruled by the very récent décision of the same court 
in the case of United States v. McMullen et al. (decided January 9, 
1912) 222 U. S. 460, 32 Sup. Ct. 128, 56 L. Ed. . 

In the présent case not only do the findings show that the con- 
tract and the plans and spécifications upon which it was based, sub- 
sequently made between the government and Owen, were différent 
in many substantial particulars from the çontract for which the plain- 
tiff in error became surety, but that the government waited more 
than one year before entering into a new çontract, during which time 
there was such a change in the cost of labor and building supplies as, 
according to the findings of the trial court, "the two contracts fur- 
nishes no basis for estimating the plaintiff's damages." 

In the case of American Bonding Co. v. United States, 167 Fed. 
910, 93 C. C. A. 310, the question hère involved. was carefuUy con- 
sidered by us, and, being satisfied of the correctness of that dtecision, 
it is useless for us to pursue the subject further. Boggs' surety is 
not, in our opinion, liable in this action for the reason that the gov- 
ernment did not complète Boggs' çontract, as it had the right to do, 
but instead chose to hâve the structures erected in a substantially 
différent manner, pursuant to the çontract made by it with Owen. 

It results that the judgment must be rêver sed, and the cause re- 
manded, with directions to the court below to enter judgment for the 
défendant surety company on the findings. 

It is so ordered. 

GILBERT, Circuit Judge (dissenting). The case, as I view it, con- 
tains no question of a release of a surety resulting from a change in 
the çontract with the assured, as in the cases of United States v. Freel, 
186 U. S. 309, 22 Sup. Ct. 875, 46 L. Ed. 1177, and American Bonding 
Co. v. United Çtates, 167 Fed. 910, 93 C. C. A. 310. No such issue 
is presented in the complaint, and no such défense is pleaded or even 
remotely suggested in the answer. It is a case of an action for dam- 
ages for the total failure of a contractor to carry out his çontract. The 
çontract, the breach thereof, and the surety's undertaking are estab- 
lished by the findings of the trial court. The only question in the case 
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is as to the measure of the plaintiff's damages. Is the government by 
the terms of its contract confined to proof of damages by showing the 
cost of constructing a building of the same kind under a new con- 
tractj or may it recover damages irrespective of the construction or 
cost of a new building? It is important to observe the language of 
the obligation which the plaintiff in error assumed. The contract pro- 
vided that on default the United States was authorized and empowered 
to take possession and to complète the work or hâve it completed, "in 
which evént the said party of the second part and his sureties on the 
bond to be çiven for the faithful performance of this agreement shall 
be further liable for any damages incurred through such default and 
any and ail other breaches of this contract." Thèse provisions do not 
limit the government to merely completing the contract which was 
entered into with the contracter, and thereby establishing by the cost 
of such second contract the measure of damages for the breach of 
the first ; but the contract authorized the government to complète the 
work, and the very wording of the contract is that, if the government 
should elect to complète the work, the surety should be liable for any 
damages incurred through any breach whatever of the original con- 
tract. There is nothing in the contract that deprives the government 
of the right to recover damages generally for a total breach thereof. 
The trial court was of the opinion that the new contract differed so 
materially as to essential feàtures that it afforded no safe measure of 
damages for a breach of the first contract, but allowed damages for 
the breach to the extent of the payments which the government had 
made on that contract. In United States v. Stone Sand & Gravel Co., 
177 Fed. 321, 100 C. C. A. 651, the Circuit Court of Appeals for the 
Fifth Circuit had under considération the right of the government to 
recover against a surety for the total breach of a contract, in a case 
where a second contract, which varied in some particulars from the 
first, had been let at an irtcrçased cost. The court said : 

"Wlth référence to the new contract, no recovery Is sought on it In this 
action. And it IS not apparent to us how the so-called 'substitutions' com- 
plained of can or could afifect the rights of the défendants under the original 
contract." 

In the présent case, although a building was constructed by the 
contractor, it was not constructed according to the contract, but was 
essentially différent theref rom, and the work done constituted "a will- 
f ul and substantial departure from said contract and said plans, draw- 
ings and spécifications," and the contractor "willfully, knowingly, pur- 
posely, f raudulently, and intentionally f ailed, neglected, and ref used 
to erect the structure in accordance with the plans and spécifications," 
as found by the trial court. The government rejected the work done, 
the materials furnished, and the building thereby and thereof con- 
structed, and gave the contractor formai notice to tear down the build- 
ing and construct another in exact accordance with the spécifications. 
The contractor insured his interest in the building against loss by fire, 
and while the building was still in his possession it was totally de- 
stroyed by fire. During the progress of the work the contractor, in 
accordance with .the terms of his contract, was paid on account thereof 
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$7,895.40, which has not been repaid to the government, but against 
which the trial court allowed a set-off for the value of materials be- 
longing to the contracter which the government confiscated after the 
destruction of the building. In American Bonding Co. v. United 
States, supra, the contract differed substantially from that under con- 
sidération hère. It provided that upon the default of the contracter 
the United States should hâve the right to recover from him what- 
ever sums might be expended by it "in completing the said contract 
in excess of the price herein stipulated to be paid." There was no 
other provision for the payment of damages. When the new contract 
was let, it so far departed from the first that it was obvious that the 
cost of its completion could furnish no criterion for determining what 
would hâve been the cost of "completing the said contract" first made. 
In the opinion it was said : 

"This Is not a suit to recover generally whatever damages the United States 
would hâve sustâined had Axman abandoned his contract, but a suit for dam- 
ages under the express stipulations of the contract which are set forth lu 
the complaint and made the basis of the action." 

In brief the décision gave effect to the rule that, if there be in the 
contract a provision for ascertaining the damages incurred through a 
violation of any of its provisions, the surety has the right to insist on 
its observance before being held responsible. 

In George A. Fuller Co. v. Doyle (C. C.) 87 Fed. 687, in a case 
similar to the case at bar, the court said : 

"Before plairitiff undertook the work, the contract had been broken by 
Doyle, and plaintiff's righta and Doyle's obligations under it had become 
flxed. If plaUitiÉf made any changes in the détails of the work in the prog- 
ress of completing it, they were not made as a resuit of any agreement be- 
tween it and. Doyle, sueh as usually opérâtes to discharge a surety, and such 
changes imposed no new or modifled obligation upon Doyle. He had already 
failed to perform his contract, and abandoned the work, and plaintifC's cause 
of action had arisen thereupon, and, ,ln my opinion, the surety's liability Is 
in no manner alïected by the fact that plaintiff, while it was doing the very 
work which Doyle had contracted to do, did, of Its motion, some other 
things for the doing of which no claim is made against Doyle or his surety." 

The plaintiff in error contends that the partial payments having been 
properly made during the progress of the work, the loss thereof con- 
stitutes no élément of recoverable damages. The gênerai rule is that, 
in an action against a builder for a breach of his contract, ail dam- 
ages are recoverable which are the proximate resuit of the breach. 
6 Cyc. 113. The payments made by the government were totally lost 
through the default of the contracter. The action is not ene to re- 
cover money negligently paid, but to recover damages fer a breach 
of the contract. The government ought net to be and is not bound 
by payments made upon a fraudulent, négligent, or inefficient inspec- 
tion of work during the progress thereof, when in fact the work has 
been fraudulently done in willful disregard of the terms of the con- 
tract. Dex V. Postmaster-General, 1 Pet. 318, 7 L,. Ed. 160; Kings- 
ton V. Harding (1892) 2 Q. B. Div. 494; Glacius v. Black, 50 N.'Y. 
145, 10 Am. Rep. 449; Barker v. Nichols, 3 Colo. App. 25, 31 Pac. 
1024. It is only where the contract stipulâtes in express terms that 



620 194 FEDERAL EEPOETHB 

a certificate of inspection shall be conclusive évidence of complîance 
with the contract that it is binding, and even in such a case it is held 
binding only in the absence of f raud or such- gross mistake as would 
necessarily imply bad faith or a failure to exercise an honest judgment. 
Martinsburg & Potomac R. R. Co. v. March, 114 U. S. 549, 5 Sup. 
Ct. 1035, 29 L. Ed. 255. But in this case the contract contained the 
express provision that partial payments should in no way be consid- 
ered as an acceptance of any work or material included in the con- 
' tract. 

But in any view of the défenses that may be urged agaînst recovery 
of damages arising out of payments of installments of the agreed com- 
pensation, they are of no avail in a case like this, where before the 
completion of the building according to the plans and spécifications, 
and before its acceptance by the government, the building was de- 
stroyed. In such a case the loss is that of the contracter, and he is not 
only denied a recovery of compensation for the work done, but the 
other party to the contract may recover f rom him his damages, includ- 
ing the partial payments made as the work progressed. Tompkins v. 
Dudley, 25 N. Y. 272, 82 Am. Dec. 349 ; School Trustées of Trenton 
V, Bennett, 27 N. J. Law, 513, 72 Am. Dec. 373; School District No. 
1 V. Dauchy, 25 Conn. 530, 68 Am. Dec. 371 ; Adams v. Nichols, 19 
Pick. (Mass.) 275, 31 Am. Dec. 137; Stees v. Léonard, 20 Minn. 494 
(Gil. 448); 30 Am. & Eng. Encyc. of Law, 1249, 



:WORK MIN. & MILL. CO. v. DOCTOR JACK POT MINING CÔ.t 

(Circuit Court of Appeals, Eighth Circuit March 2, 1912.) 

No. 3,46a 

1. Mines and Mineram {§ 44») — ^Lode Minino Claims— Patents— Conoltt- 

SIVENES8. 

Under the Colorado statutes, whlch requlre one fillng a Iode mlnlng 
daim to post a notice at the point of discovery and slnk a shaft wlth- 
In 60 days after the discovery, a patent to a claim concludes, on col- 
latéral attack, an assertion that the claim was located and patented 
without the discovery of any vein, Iode, or ledge. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dlg. § 130; 
Dec. Dlg. § 44.» 

Condusiveness of patents for mining claims, see notes to Carson City 
Goia & Silver Min. Co. v. North Star Mining Co., 28 C. C. A. 346; 
Buniîer Hlll & Sullivan Mining & Concentrating Co. v. Empire State- 
Idaho Mining & Developing Co., 48 C. C. A. 674.] 

S. Mines and Minerals (§ 44*) — Lode AIininq Claims— Patents— Conolu- 

SIVBNESS. 

' A fédéral patent to a lode mining claim is conclusive, as against col- 
latéral attack, on every question properly wlthln the jurisdictloa of the 
Land Department. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. § 130; 
Dec. Dig. § 44.*] 

*For othar cimes se* same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Kehearing denied June 10, 1912, 
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8. Mines and iliNEEALs (§ 40*) — Fedeeal Patents— Duty or Land Depabt- 

MESTT. 

In Issuing a fédéral patent to a Iode mlning elaim, tlie Land Depart- 
ment must take notice, not only of acts of Congress, but of local laws 
and régulations. 

[Ed. Note.— For other cases, see Mines and Minerais, Cent. Dlg. S 115 ; 
Dec. Dig. § 40.*] 
4. Mines and Mineeals (§ 43*) — Lode Minino Claims— Boundakies. 

Wliere a lode nilning clalm is longer than it is wide, the end Unes 
. of the claim as fixed in the patent are prima facle at least the true end 
Unes, as afCecting extralateral rights. 

[Ed. Note.— For other cases, see Mines and Minerais, Cent. Dig. §§ 125- 
129; Dec. Dig. § 43.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Ejectment by the Doctor Jack Pot Minins: Company acrainst the 
Work Mining & Milling Company. Judgment for plaintifï, and de- 
fendant brings errpr. Affirmed. 

Henry C. Hall and Charles S. Thomas (Wm. H. Bryant, George L 
Nye, and Wm. P. Malburn, on the brief), for plaintifï in error. 

William V. Hodges (Clayton C. Dbrsey, on the brief), for défend- 
ant in error. 

Before HOOK, Circuit Judge, and RINER and REED, District 
Judges. 

RINER, District Judge. This is an action in ejectment to recover 
the possession of certain mining ground situated in the Cripple Creek 
mining district, Teller county, Colo., and for damages. The Doctor 
Jack Pot Mining Company was the plaintifï and the Work Mining 
& Milling Company was the défendant in the Circuit Court, and for 
convenience will be so referred to hereafter. 

Three separate causes of action were stated in the complaint, based 
upon three dififerent veins or ore bodies. The second cause of action 
was dismissed by the plaintifï at the trial, and the case proceeded to 
verdict and judgment upon the first and third causes of action. In its 
first cause of action plaintifï avers that it and its grantors at ail times 
since the 17th of October, 1901, were the owners in fee, and that the 
plaintifï at the time the complaint was fîled was the owner in fee and 
entitled to the occupation and possession of a certain lode mining 
daim in the Cripple Creek mining district known as the Lucky Corner 
lode mining claim, United States survey No. 9,209; that on the 17th 
of October, 1901, the United States duly issued to the grantors of the 
plaintifï its patent for the mining claim above referred to, who there- 
after by mesne conveyances conveyed and transferred to the plaintifï 
the surface of the Lucky Corner lode mining claim ; that the patent 
and conveyances above mentioned conveyed to the p)laintifï the surface 
of the Lucky Corner lode mining claim, together with ail veins. Iodes, 
and ledges throughout their entire depths, the tops or apices of which 
lie inside the surface lines thereof extended downward vertically, al- 
though such veins. Iodes, or ledges may so far départ from the per- 

•For other cases see same toDic & § nitmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pendicular in their course downivard as to extend outside the vertical 
side Unes of said premises, confined to such portions thereof as lie 
between vertical planes drawn downward through the end Unes of said 
Lucky Corner Iode mining claim so continued in their own direction 
that such planes will intersect such exterior parts of such veins, Iodes, 
or ledges, and that the end lines are parallel. 

It is further averred in the first cause of action that in mining and 
developing said claim thé plaintiff and its grantors opened and dis- 
covered a vein, Iode, or ledge, commonly called No. 1 vein, which is 
not the vein, Iode, or ledge discovered in the discovery shaft of said 
claim, and which has its top or apex inside of the surface boundaries 
of the Lucky Corner Iode mining claim, and runs in a northeasterly 
and southwesterly direction and crosses on its strike at its apex, the 
westerly side line 4-5 of said claim at a point on said side line about 
260 feet N. 18° 55' E. from the southwest corner No. 4 of said claim 
and the northerly end line 6-1 of said claim at a point about 80 feet 
N. 71° 05' W. from the northeast corner No. 1 of -the claim; that by 
virtue of the patent and mesne conveyances the plaintiff is tlie owner 
of so much of said vein as lies between vertical planes, one drawn 
downward through said end line 'extended in its own direction and the 
other parallel thereto drawn downward at the point on said westerly 
side line 4-5, about 260 feet north from the southeast corner No. 4 
of said claim, where said vein at its apex crosses said side line, 
throughout the entire depth of said vein, the distance between said 
vertical planes being about 760 feet; that between said vertical planes 
so drawn said vein on its dip extends nOrthwesterly to a great depth 
and beneath and beyond thé westerly and northerly side lines of the 
claim. 

It is further averred that while the plaintiiï and its grantors were 
the owners and in possession and entitled to the possession of the said 
Lucky Corner Iode mining claim, and the vein, Iode, or ledge above 
described, the défendant, on or about the Ist day of November, 1901, 
entered upon the vein and Ousted the plaintiff and its grantors there- 
from, and from the possession thereof, and that it has ever since con- 
tinued, and still continues, to hold possession thereof, to the damage 
of the plaintiff in the sum of $1,000,000. It is further averred in the 
complaint that the défendant had extracted ores from the vein and 
Iode owned by the plaintiff to the amount and value of $950,000. It 
is also averred that the grantors of the plaintiff had duly assigned, 
transferred, and set over to the plaintiff ail claims and demands, ac- 
tions, and causes of action which its grantors had for ores and min- 
erais extracted. 

In the third cause of action the plaintiff makes the same allégations 
as to possession and ownership of the Lucky Corner Iode mining claim 
and to ail veins. Iodes, and ledges having their tops or apices inside 
the surface lines of said claim extended downward vertically, as set 
out in the first cause of action, and then avers that it is the owner of 
a certain vein called the "Timber Drift vein," having its top or apex 
inside the surface boundaries of the plaintiff's claim throughout its 
entire depth where it lies between vertical planes parallel to the etid 
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lines of the daim extended in their own direction through the points 
on the side lines where the apex of the Timber Drift vein crosses the 
side lines, that the part or segment of the vein on its dip extends 
northerly and westerly to a great depth between the westerly and 
northerly side Unes of plaintiff's claim. It is then averred that the 
Timber Drift vein like the number one vein described in the first cause 
of action, is not the vein. Iode, or ledge discovered in the discovery 
shaft of the daim. The same averments as to the possession of num- 
ber one vein set out in the first cause of action are repeated in this 
cause of action as to the Timber Drift vein. 

The défendant in its answer admits that a patent was issued to the 
grantors of the plaintifï for the Lucky Corner iode mining claim, as 
averred in the complaint, dénies that the end lines are parallel, but ad- 
mits the existence of the number one vein, and that a portion of its 
top or apex is within the patented boundaries of the Lucky Corner 
claim. It admits that the No. 1 vein extends upon its dip north- 
westerly to a great depth and beyond the westerly and northerly side 
lines of the Lucky Corner claim, but dénies that the plaintifï is the 
owner of that part of the vein lying westerly and outside of or beyond 
the Lucky Corner claim. The same admissions and déniais are made 
with respect to the Timber Drift vein. 

It is further averred in the answer that the top or apices of the 
several veins. Iodes, and ledges described and set forth in the com- 
plaint and ail other veins, Iodes, or ledges known to exist within the 
surface boundaries of the Lucky Corner claim. intersect in their strike 
or longitudinal course at their top or apices the side lines of the said 
claim and that said side lines are not parallel to each other, and for 
that reason the plaintiff is not the owner of nor entitled to the pos- 
session of any part of either the No. 1 vein or Timber Drift 
vein found or lying beneath or within the boundary lines of the Little 
Clara Iode mining claim owned by the défendant. 

Four affirmative défenses were also set out in the answer, and num- 
bered 4, 5, 6, and 7. A demurrer to the affirmative défenses was sus- 
tained as to the fourth and seventh, and overruled as to the fifth and 
sixth. In the fourth affirmative défense it is averred, in substance, that 
in the place designated in the patent as the discovery eut of the Lucky 
Corner claim there never was disclosed any crevice, vein. Iode, ledge, 
or valuable deposlt, and that no discovery of any vein, Iode, or ledge 
was ever made within the surface boundaries of the Lucky Corner 
Iode mining claim, prior to the entry or patent thereof, and that the 
plaintiff did not by virtue of its patent from the government acquire 
any ownership or the right to follow any vein. Iode, or ledge, the top 
or apex whereof may thereafter hâve been found within the vertical 
boundaries of the Lucky Corner claim beyond or across vertical planes 
drawn downward through the surface boundaries into the premises 
of the défendant. In the seventh affirmative défense it is averred that 
long prior to the alleged discovery by the plaintiff of the existence of 
any of the veins. Iodes, or ledges described in the complaint, or of any 
other vein, Iode, or ledge in the Lucky Corner claim, the défendant by 
its lessees, beneath the vertical boundaries of the Little Clara daim 
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owned by the défendants, uncovered a Iode or deposit of valuable gold 
and silver bearing ore known and called the Basait Fiat vein, being an 
entirely distinct and différent vein from any of the veins, Iodes, or 
ledges described in the complaint, and that by its lessees the défend- 
ant, long prior to the discovery of any of the veins in the Lucky Cor- 
ner claim, extracted, mined, shipped, and sold the ore therefrom. 

The court also sustained a motion of the plaintiff to strike out those 
portions of the answers to the first and third causes of action denying 
that any vein, Iode, or ledge whatever was discovered in the Lucky 
Corner discovery works. 'The plaintiff filed its reply, and, the parties 
having stipulated that the issue of title, ownership, and right of pos- 
session of the veins and ores in controversy should alone be deter- 
mined at this trial, leaving the question of damages to be determined 
by a future proceeding, the case proceeded to trial upon the issues not 
eliminated by the court in its rulings upon the demurrer and motion to 
strike. 

Forty errors are assigned, consisting of exceptions taken to the rul- 
ings of the court, upon the demurrer, the motion to strike, the admis- 
sion and rejection of évidence, and to the giving and refusing to give 
certain instructions. We think a détermination of certain légal prin- 
ciples applicable to the questions presented by the record will settle 
ail the points in controversy without taking up and discussing sep- 
arately each assignment of error, although they hâve ail been caref uUy 
considered. 

[ 1 ] The principal question presented by the record, and upon which 
the rights of the parties largely dépend, is whether the défendant had 
the right to show as matter of défense that the Lucky Corner claim 
was located and patented without the discovery of any vein, Iode, or 
ledge, it being insisted by the défendant that such was the fact, and 
that, therefore, the Lucky Corner claim carried with it no extralateral 
rights. The question first arose upon the demurrer to the fourth af- 
firmative défense, and again upon the motion to strike out parts of 
the first and third défenses, the motion for judgment at the close of 
the plaintiff' s testimony, and upon the instructions requested by the 
défendant and refused, by the court. If the défendant had the right 
to go into that question in its proofs and show, if it could, that such 
was the fact, then the judgment in this case.must be reversed. On 
the other hand, if the patent establishes conclusively that such a vein 
existed in the discovery eut of the Lucky Corner claim prior to pat- 
ent, then the patent conveyed, not only such rights as attached to that 
vein, but to ail other veins or Iodes apexing within the surface bound- 
aries thereof. 

[2, 3] It must be conceded that every question which was properly 
within the jurisdiction of the Land Department at the time the pat- 
ent issued was finally determined, and is not open to collatéral attack. 
As to ail matters within its jurisdiction the judgment of the Land 
Department, as has been often decided, is that of a spécial tribunal, 
and is unassailable except by direct proceedings for its annulment or 
limitation. And the test of its jurisdiction is whether or not it has 
the power to enter upon the inquiry, and not whether its conclusions 



WORK MIN. & MILL. CO. V. DOCTOE JACK POT MINING 00. 625 

were right or wrong. It becomes important, therefore, to notice what 
the miner must do, prier to its issuance, to secure a patent from the 
United States under the laws of the United States, the laws of the 
State and the régulations of the mining district wherein the mine is 
located. He must first make his location, which, as stated in Belk 
V. Meagher, 104 U. S. 279, 26 L. Ed. 735, "is not made by taking 
possession alone, but by working on the ground, recording and doing 
whatever else is required for that purpose by the acts of Congress 
and the local laws and régulations." So that, in addition to complying 
with the requirements of the acts of Congress, he must, in Colorado, 
comply also with the laws of that state in so far as they are not in 
conflict with the laws of the United States. Under the statutes of Col- 
orado, he is required, first, to place at the point of discovery on the 
surface a notice containing the name of thé Iode, the name of the lo- 
cator, and the date of discovery ; second, within 60 days from the dis- 
covery he must sink a discovery shaft 10 feet deep, showing a well- 
defined crevice, the disclosure of a Iode or vein in an open eut, cross- 
cut, or tunnel may be accepted insteadi of the 10-foot shaft ; third, he 
is required to mark the surface boundaries by six posts, one at each 
corner and one at the center of each side, marked on the side or sides 
in towards the cîaim ; fourth, within three months from the date of 
discovery, he must file a location certificate with the county recorder, 
giving a proper description of the claim, together with the name of 
the Iode, the name of the locator, the date of location, the number of 
feet in length on each side of the center of the discovery shaft or eut 
and the gênerai course of the Iode. As there seems to be nothing in 
the Colorado statute in conflict with the laws of the United States, it 
follows that the Land Department at the time it issued the patent nec- 
essarily passed upon the question, not only as to whetTier there was 
a discovery upon the claim, but whether such discovery was in the dis- 
covery workings, as required by the laws of Colorado, because the 
Land Department must take notice, not only of the requirements of 
the acts of Congress, but the local laws and régulations of miners as 
well. Therefore, upon application for the patent, it became a question 
before the Land Department, to be determined by it, whether the ap- 
plicant had complied with the requirements of both the laws of the 
United States and the state of Colorado. Kendall v. San Juan Min- 
ing Co., 144 U. S. 658-664, 12 Sup. Ct. 779, 36 L. Ed. 583. 

The contention of plaintiflf is that, after issuance of the patent, a 
déniai of discovery prior thereto cannot impugn the validity of the 
patent; that the patent establishes conclusively the discovery of the 
apex of a vein in the discovery eut of the Lucky Corner claim prior 
to patent and the patent is prima facie évidence that the discovery 
vein does not extend transversely across the claim as patented; that 
by its terms the patent grants to the Lucky Corner claim the two veins 
in controversy and the right to follow them on their respective dips 
outside of the side lines of the Lucky Corner ground into the Little 
Clara territory for the purpose of mining the ore therein, and, further- 
more, even if the gênerai language of the déniai can be construed as 
an affirmative allégation that the discovery vein has no dimensions 
194 F.— 40 
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outside of the discovery eut wherein it is conclusively presumed in 
law to exist, and conceding that such allégation of fact be not imme- 
diately rebutted by some légal presumption, yet the allégation would 
not constitute a défense to the action for the reason that it would not 
show the lines described by the patentée as end lines were mistakenly 
designated ; and also, if it be admitted that the discovery vein crosses 
neither end line nor side line, it does not necessarily follow that ex- 
tralateral rights must be denied to the discovery vein, and certainly 
it does not follow that extralateral rights must be denied to secondary 
veins which, it is averred in the complaint and admitted in the answer, 
the veins in controversy are. 

Taking into considération the affirmative admissions and the failure 
to deny certain averments of the complaint, the answer, in effect, ad- 
mits the patent, admits thât the veins in question, or portions of them, 
apex in the Lucky Corner claim; admits that the end lines described 
in the patent are parallel, and that the end line planes, extended ver- 
tically to an intersection with the veins in controversy, embrace the 
ore bodies claimed by the plaintiff; admits that neither the Timber 
Drift vein nor the No. 1 vem is the discovery vein of the Lucky Cor- 
ner claim, and then avers that the ore bodies in controversy are with- 
in the boundary lines of the Little Clara claim extended vertically 
downward ; that the Little Clara was located prior to the Lucky Cor- 
ner ; that there is not and never was disclosed any vein. Iode, or ledge , 
in the discovery eut of the Lucky Corner, and that no discovery 
whatever was made upon the Lucky Corner claim prior to patent, 
and for that reason no extralateral rights attached to the two sec- 
ondary veins apexing in plaintifif's ground. Whatever may hâve been 
the right of the défendant to raise the question, by protest or other 
appropriate proceeding, of no discovery within the patented ground 
prior to patent, that question was forever foreclosed when the patent 
issued, except by a direct proceeding to set aside the patent or to dé- 
clare that the grantee therein held it in trust for some party having a 
better right. In Uinta Tunnel Mining & Transportation Co. v. Creede 
& Cripple Creek Mining & Milling Co., 119 Fed. 164, 57 C. C. A. 
200, this court, speaking through Judge Sanborn, said : 

"If the query were whether or not It Is compétent to show by proof out- 
side the recel ver's recelpts or the patents that there had been no location of 
the patented clalms or no discovery of Iodes therein before they were en- 
tered for patent, there would be no doubt that a négative answer must be 
returned to the question, for the reason that thls Is an Issue between the 
parties to a proceeding before the Land Department whlch that tribunal 
necesparily conslders and décides when It permlts entry of the lands. and 
Its décisions of questions wlthln Its jurisdlction are Impervlous to collatéral 
attack." Klng v. McAndrews, 111 Fed. 860, 50 C. 0. A. 29; Calhoun Gold 
Mining Co. v. Ajax Gold Mining C!o., 182 U. S. 499, 21 Sup. Ct 8S5, 45 L. 
Ed. 1200. 

Mr. Lindley in his work on Mines, § 305, states the ruie thus : 

"It Is true that after à Iode patent is issued the existence of an apex with- 
in the patented ground will be conclusively presumed." 

In New Dunderberg Mining Co. v. t)ld, 79 Fed 598, 25 C. C. A. 
116, Judge Sanborn, delivering the opinion of the court, said: 
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"The patent whlch the department Issued lu 1875 was a judgment of 
that tribunal that no such claim did exlst on May 10, 1872, and that no 
adverse rights would be affected by issuing It In accordance wlth the pro- 
visions of the act at that date. It is at the same tlme a Judicial détermina- 
tion of thèse questions and the conveyance of the légal title to every Iode 
or veln whose apex lay withln the surface boundarles of the patented claim 
extended downward vertically. If this action of the Land Department re- 
sulted from fraud, mistake, or erroneous views of the law, a court of equlty 
might set aside the patent, or déclare it to be held in trust for hlm who 
had a better right. • * • Our conclusion is that a patent issued under 
and in accordance with the provisions of the act of May 10, 1872, ♦ * * 
to a mining claim located before the passage of that act conveys the légal 
title to every veln or Iode of minerai whose apex is withln its surface Unes 
extended downward vertically, and is not subject to collatéral attack in an 
action at law, elther on the ground that there was a claim adverse to that 
patent when the act of 1872 was passed or on the ground that adverse rlghts 
were affected by its issue under the provisions of that act." Mining Co. v. 
Campbell, 17 Colo. 272, 29 Pac. 513; Doe v. Waterloo Mming Co. (C. C.) 54 
Fed. 935 ; Lindley on Mines, § 277, 

In Davis v. Shephard, 31 Colo. 146, 72 Pac. 58, the court in the 
course of its opinion said: 

"Before patent the question of whether the Eefugee veln carried precious 
minerais in appréciable quantities might, in an appropriate action, hâve 
been a material question of faet, but after patent it cannot be raised col- 
laterally. The government bas granted the owner of the Refugee ail veins 
the top or apex of which lie inside of the surface boundary of the claim 
extended downward vertically, and, after patent, the presumption must be 
that the vein or velns embraced within the claim are of the character which 
the law contemplâtes." Grand Central Mining Co. v. Mammoth Co., 29 Utah, 
490, 83 Pac. 068 ; Carson City Gold & Silver Mining Co. v. North Star Min- 
ing Co., 83 Fed. 658, 28 C. C. A. 333. 

In Talbott v. King, 6 Mont. 76, 9 Pac. 434, the Suprême Court of ' 
Montana said: 

"Before a mining claim patent can be Issued, It must be establlshed in 
the Land Department by compétent évidence that there bas been a dls- 
covery within the boundarles of the claim and a notice and location ac- 
cording to law; that the necessary work bas been done; and that ail pre- 
llminary and précèdent acts bave been performed which authorize and jus- 
tify the issuance of a patent. The issuance of the patent conclusively proves 
ail thèse précèdent acts and faets which the Land Department must find 
to exist, before the patent can rightfully issue. The act of the department, 
therefore, in issuing a patent, is an adjudication, and, like a judgment, is 
final as to ail matters necessarily included in and determined by it. What, 
then, does a patent to a mining claim prove? First, that the lands bounded 
and described therein are minerai lands ; second, that a discovery and lo- 
cation within said boundarles bas been made aecording to law ; and, third, 
that the necessary amount of work bas been performed thereon, and that 
ail prellminary and précèdent acts necessary, in order to authorize and 
justify the issuance of the patent, bave been performed as the law requlres." 

Many other authorities to the same eiïect might be cited — indeed, 
we find none holding a contrary view. 

Our conclusion is that the rulings of the Circuit Court on the de- 
murrers to the fourth and seventh affirmative défenses and the mo- 
tion to strike out certain portions of the first and third défenses were 
right, and will hâve to be sustained. 

It is earnestly insisted by the défendant that the conclusive pre- 
sumptions of law that foUow from the issuance of a patent for a 
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mining elaîm ought not to be applied in this case because tHere is no 
surface conflict between the Lucky Corner and Little Clara claims, 
and therefore the défendant had no chance to adverse the Lucky 
Corner application for patent.. It might hâve filed a protest against 
the application for a patent, in which it could hâve set up the matters 
hère relied upon, and, if thèse were found to be true, the Land De- 
partment would hâve declined to issue a patent, for discovery is one 
of the prerequisites to be established by satisfactory proof before a 
patent can issue. However that may be, and granting it to be true, 
as contended by the défendant, that because of its inability to adverse 
the Lucky Corner application for the reason that there is no surface 
conflict, it is a fault of the law, and présents a case in which the court 
is powerless to afïord relief. As stated by Mr. Justice Brewer in Del 
Monte Mining Co. v. Last Chance Mining Co., 171 U. S. 66, 18 Sup. 
Ct. 899 (43 L. Ed. 72) : 

"If cases arise for which Congress has made no provision, the courts can- 
not supply the defect." 

The patent in this case granted to the owners of the Lucky Corner 
claim : 

"Ali that portion of . the sald Lucky Corner vein, Iode or ledge and ail 
other veins, Iodes or ledges throughout their entlre length the tops or apexes 
of ,which lie inslde of the surface boundary Unes of sald granted premises 
in said lot No. 9,209, extended downward vertlcally although such veins, 
Iodes or ledges In thelr downward course may so far départ from a per- 
pendicular as to extend outslde the vertical slde Unes of sald premises." 

The authorities are uniform that such a grant is authorized by the 
■mining laws. Crown Point Mining Co. v. Buck, 97 Fed. 465, 38 C. 
C. A. 278; New Dunderberg v. Old, 79 Fed. 604, 25 C. C. A. 116; 
Del Monte v. Last Chance, 171 U. S. 55, 18 Sup. Ct. 895, 43 L. Ed. 
12. A mining right, as was said in Last Chance Mining Co. v. Bunker 
Hill & Sullivan Min. & C. Co., 131 Fed. 585, 66 C. C. A. 306, "is an 
intégral one and is precisely the same as to ail that belongs to its lo- 
cation, its surface and ail veins or Iodes apexing within it and ail not 
apexing elsewhere found within the surface lines extended vertically 
downward, as well as the extralateral rights defined by section 2322 of 
the Revised Statutes of the United States [U. S. Comp. St. 1901, p. 
1425]." 

[4] The défendant însists that it does not attack the patent of the 
Lucky Corner claim, yet it contends, assuming the facts pleaded by 
it, that, as there was no discovery prior to patent, no extralateral 
rights were acquired thereby to any other, or secondary, veins found 
within the surface boundaries of the claim. To sustain this conten- 
tion the court would necessarily hâve to find that the évidence before 
the Land Department showing a compliance with the requirements of 
the statute was false and the patent fraudulently obtained. This, as 
we hâve already seen, cannot be donc, except in a direct proceeding 
to set aside the patent. But it is insisted by the défendant that in de- 
termining the extralateral rights and defining their boundaries we 
must find the true end lines of the claim, and, if there was in fact 
no discovery vein outside of the discovery eut, where it must be pre- 
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sumed to exist, then it foUows that no Une of the daim is intersectedi 
by the discovery vein. Therefore the end lines cannot be determined 
and the extralateral rights to veins or Iodes found within the claim 
cannot be bounded. As aiready suggested, the fact that a discovery 
vein existed in the discovery eut must, for the purposes of this case, 
be conclusively presumed, and prima facie at least the end lines of 
the claim as fixed in the patent are the true end lines, and, in the ab- 
sence of évidence showing that the discovery vein instead of running 
lengthwise of the claim in fact crosses opposite side lines of the claim, 
the end lines as fixed by the patent must prevail ; and this for the rea- 
son that, the claim being longer than it is wide, it is entirely fair to 
assume that the locator will take ail of the length of the vein he can. 
In Enterprise Mining Co. v. Rico-Aspen Mining Co., 167 U. S. 115, 
17 Sup. Ct. 765 (42 h. Ed. 96), Mr. Justice Brewer, speaking for the 
Suprême Court, said : "The presumption, of course, would be that the 
vein ran lengthwise and not crosswise of the claim as located." As 
suggested by counsel for the plaintiff, the establishment of the end 
lines by the patent is part of the administrative action of the Land 
Department and must be taken as correct until the contrary is made 
to appear ; and, as the défendant seeks to question the correctness of 
the end lines as fixed by the patent, the burden is upon it to show that 
the end lines therein described are not the true end lines of the claim. 
While it is compétent to show that the discovery vein, instead of run- 
ning lengthwise of the claim, runs transversely across the claim, there- 
by showing that the end lines hâve been mistakenly laid, and that the 
side lines described in the patent are in fact end lines and the endi 
lines the true side lines of the claim (King v. Amy & Silversmith 
Mining Co., 152 U. S. 222, 14 Sup. Ct. 510, 38 L. Ed. 419), yet the 
burden, as the court instructed the jury, is upon the défendant to es- 
tablish that fact. The end lines as fixed in the patent fix the limits 
beyond which the owner of a mining claim cannot go, upon either a 
discovery or secondary vein, and also fix the boundary lines within 
which extralateral rights may be exercised in following the vein upon 
its dip, but it does not follow that to secure extralateral rights the 
vein must extend f rom endi line to end line or, for that matter, inter- 
sect either end line, if it lies lengthwise of the claim. As said in Ajax 
G. M. Co. V. Hilkey, 31 Colo. 131, 72 Pac. 447, 62 L. R. A. 555, 102 
Am. St. Rep. 23 : 

"The extent of the right dépends upon the length of the apex, and the 
extralateral rights are measurèd not necessarily by the end Unes— aud 
only so when the vein passes across both end Unes — but by bounding planes 
drawn parallel to the end lines passing through the claim at the points where 
It enters into, and départs from, the same. It would seem, therefore, nec- 
essarily to follow that the extralateral rlght dépends inter alla upon the 
extent of the apex within the surface lines, and, while the end Unes of the 
claim as fixed by the location are the end lines of ail veins apexing within 
its exterior boundaries, the planes whlcti bound sueh rights of différent 
veins may be as différent as the extent of their respective apiees, though 
ail such planes must be drawn vertically downward parallel with the end 
lines. It makes no différence in what portion of the patented claim the 
apex Is. Its extralateral rights under this rule can be easily ascertained. 
The apex of a secondary vein need not be in the same portion as is the ape.x 
of the discovery vein. The statute does not say so." 



630 194 FEDERAL REPOBTBR 

In that case the discovery vein intersected one endi line and on îts 
course followed lengthwise of the claim for some distance and then 
departed through a side line, and the contention was made that no 
extralateral rights could be claimed for secondary veins apexing in 
the patented boundaries of the claim beyond the point where the dis- 
covery vein departed from the side line. This contention was rejected 
by the court, and it was held that the apex of a secondary vein need 
not be in the same portion ôf the claim as the apex of the discovery 
vein and that for ail veins, both discovery and secondary, the owner 
of a mining claim has extralateral rights for so much thereof as apex 
within his surface boundary lines. 

Finding no error in the record that will warrant a reversai of the 
judgment, it is afhrmed. 



BENNETT v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. March 6, 1912.) 

No. 2,178. 

1. Commerce (| 47*) — TbanspoetXtion or Persons — Régulation by Con- 

GBESS. 

Transportation of persons as well as of property îs "commerce," and 
Congress may regulate their Interstate transportatlon. 

[Ed. Note, — For other cases, see Commerce, Cent Dlg. § 26; Dec. Dlg. 
147.* 

Por other définitions, see Words and Phrases, vol. 2, pp. 1287-1298; 
vol. 8, pp. 7606-7607.] 

2.' Commerce (§ 55*) — "Regttlate" — Inclttdes Power to Prohibit. 

The cohstltutlonal power of Congress to "regulate" Interstate commerce 
Includes the power to prohibit, in cases where such prohibition Is in aid 
of the lawful protection of the public. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §§ 72-102 ; Dec. 
Dlg. § 55.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6041-6047; 
vol. 8, p. 7782.] 

8. CoMMEKCE (§ 47*) — Interstate Transportation of Persons — Whitk Slave 
AcT — Constitutionalitt. 

Act June 25, 1910, c. 395, 36 Stat. 825, commonly known as the "White 
Slave Act," whlch forblds the induclng of a person to corne Into a state, 
wlth unlawful purpose by the Inducer and In aid of such unlawful pur- 
pose, Is not unconstltutlonal as an Invasion of the police power of the 
State. 

[Ed. Note. — ^For other cases, see Commerce, Cent. Dlg. § 26; Dec. Dlg. 
1 47.*] 

4. Commerce (§ 82*) — Indictment and Information (§ 180*)— Variance— 
Désignation of Person Other Than Défendant. 

An indictment, charglng défendant wlth Indueing the Interstate trans- 
portatlon for an unlawful purpose of Opal Clark, and évidence that the 
woman transported was known to défendant as Jeanette Clark, and that 
her real nauie was entlrely différent, did not constitute a variance, in 
vlew of tiie f act that the record clearly Indlcated the Identity of the 
woman named In the Indictment wlth the woman whom défendant must 

•For other cases see same topie & 5 numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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have known to be the one Intended to be named and with the woman who 
was actually transported, 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 47; Dec. Dlg. 
§ 82;* Indictment and Information, Cent. Dlg. §§ 551-556; Dec. Dig. § 
180.*] 

6. Indictment and Information (§ 173*) — Misnomeb— Vakiance. 

That the true name of the person charged with the offense was proved 
to be not the same as that given In the indictment is not a fatal variance, 
where défendant was not misled, and the record would protect him 
against another prosecution. 

[Ed. Note. — For otlier cases, see Indictment and Information, Cent. Dlg. 
§ 539 ; Dec. Dig. § 173.*] 

6. Indictment and Information (§ 180*) — Vaeiance. 

That the offense Is charged as committed with référence to two named 
persons, and proved as to one only, is not a fatal variance, where ac- 
cused was not misled, and the record will protect against another pros- 
ecution. 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dig. §§ 551-556 ; Dec. Dig. § 180.*] 

In Error to the District Court of the United States for the Southern 
District of Ohio. 

Délia Bennett was convicted of violation of the white slave act, and 
she brings error. Affirmed. 

Respondent was, upon her plea of not gullty. convicted of vlolating the act 
of June 25, 1910, commonly known as the "White Slave Act." The testimony 
Indicated that she was the keeper of a house of prostitution in Cincinnati ; 
that in the summer of 1910, a former Inmate of her house, then known to 
her by the name of Jeanette Clark, was In a slniilar house in Chicago ; that 
respondent sent to Jeanette Clark several letters and telegrams asklug her to 
retum and bring other glrls with her ; that flnally respondent sent railroad 
tickets for this purpose, and Jeanette Clark and Eva Parks used the tickets 
to corne from Chicago to Cincinnati, and entered and remained in the Beunett 
house. The errors assigned are upon the constitutionaiity of the law and 
upon some questions of évidence. 

Max Levy, for plaintifï in error. 

Thomas H. Darby, Asst. U. S. Atty. (Sherman T. McPherson, U. S. 
Atty., on the brief), for the United States. 

Before WARRINGTON, KNAPPEN and DENI SON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). It is 
clear that the power of Congress to pass this statute must be f ound in 
its power to regulate commerce. The arguments of counsel for plaintifï 
in error, as we understand them, are that commodities only, and not 
persons, can be the subject of commerce; that persons cannot be pro- 
hibited from traveling from one state to another because of some in- 
tention they may hâve; that the woman herself is not by this act for- 
bidden to travel, and it cannot be a criminal act to aid an unforbidden 
act; and that the law is an invasion of the police powers of the states. 

[1] It cannot now be doubted that transportation, of persons as 
well as of property, is "commerce," and that Congress may regulate 
the interstate transportation of persons, Glouchester Ferry Co. v. 

«•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1007 to date, & Rep'r Indexes 
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Pennsylvania, 114 U. S. 196, 203, 5 Sup. Ct. 826, 29 L. Ed. 158; 
Covington Bridge Co. v. Kentucky, 154 U. S. 204, 217, 14 Sup. Ct. 
1087, 38 L. Ed. 962. See, also, the cases involving passenger traffic 
under the interstate commerce acts. 

[2] It is also settled that the constitutional power to regulate in- 
cludes the power to prohibit, in cases where such prohibition is in aid 
of the lawful protection of the public. The Lottery Case, 188 U. S. 
321, 354, 23 Sup. Ct. 321, 47 L. Ed. 492. 

We think it a mistake to assume that this statute dbes not prohibit, 
and so impliedly permits, the primary act and yet punishes as a crime 
a merely incidental wrong. The act does not undertake to prohibit 
the woman from traveHng from one state to another of her own voli- 
tion, and in the supposed exercise of her inhérent personal rights, no 
niatter what her purpose as to her future conduct may be. This con- 
clusion is emphasized by observing that the woman traveling may be 
perfectly innocent of any intended immorality, and that the act can- 
not be intended to interfère with liberty of travel by such person. The 
primary thing forbidden is the inducing of a person to come into the 
State, with unlawful purpose by the inducer and in aid of such unlaw- 
ful purpose, but without direct regard to the innate character or pur- 
pose of the person induced. It is this primary thing, and the incidental 
transportation by the carrier, which are forbidden and penalized. 

[3] We do not find in the statute either the purpose or the efïect 
to interfère with the police powers of the state. The law is directed 
only against the inducing or performing of interstate transportation ; 
and this entire subject-matter is obviously not within the scope of the 
police power of any state ; hence its exercise cannot be an invasion of 
such power. It may well be assumed that the laws of ail states pro- 
hibit, as those of Ohio do, the varions ultimate acts of immorality re- 
ferred to in this statute, and it follows that the law in question is in 
aid of the complète and effective exercise by the states of their respec- 
tive police powe-rs, and is of the same class as many acts of Congress in 
récent years having the same gênerai purpose. See enumeration of 
such acts in U. S. v. Hoke (D. C.) 187 Fed. 992, 1000, 1003. 

We conclude that the act is not open to the constitutional objections 
presented. 

[4] Respondent urges that while she was indicted for causing the 
interstate transportation of Opal Clark, and it was not alleged that 
Opal Clark had, in fact or by repute, any other name, the évidence 
showed the transportation of a woman who was known to respondent 
as Jeanette Clark, and whose real name was wholly différent. This 
is said to be a variance between allégation and proof, and we are cited 
to cases in text-books and reports to the effect that the indictment 
should contain the true name of the individual afïected by the criminal 
act. It is not necessary to review thèse cases. Some of them were 
decided under stricter rules of pleading than this court bas applied. 
The essential things involved are that the record should be in such 
shape as to protect the respondent against a second prosecution for 
what is really the same offense, and as fairly to inform respondent of 
the crime intended to be alleged. Thèse considérations involve the 
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question of the îdentity of the person named — either actual identity or 
identity as supposed by respondent. Whatever obstacles, if any, there 
might be in afterwards interpreting and applying the record of indict- 
ment and judgment by paroi testimony, as must be and is donc with 
référence to civil judgments, we find in this case that the bill of excep- 
tions is now a part of the record as much as is the indictment or the 
judgment, and that by the whole record there clearly appears the entire 
identity of the person named in the indictment with the person whom 
respondent must hâve known to be the one intended to be named and 
with the person who was actually transported. This leaves no possible 
ground for préjudice resulting from the' double variance between the 
name used in the indictment and the name known to respondent and 
the real name. 

[5, 6] Respondent further urges that while the indictment charges 
the trahsporting of two persons for the purpose stated, the proof whol- 
ly failed as to one of them. This also amounts to a claim of variance 
between allégation and proof. If we accept the claim that the proof 
did so f ail, still we would not think the variance fatal. The violation of 
the statute is complète if one person is transported, and the fact that 
two persons are named in the same count, instead of basing a separate 
count upon the travel of each person, should not be fatal to a convic- 
tion. It is true that where two persons are named as the subject of 
the ofïense, and it is proved as to one of them only, there is a seeming 
variance, but it is really a failure of proof as to a thing which it was 
not necessary to allège. The only points hère, which are of substance 
and not of form, are, as with référence to the last matter discussed, 
the question of misleading the respondent and the question of protec- 
tion against a future prosecution. It i? clear that respondent would 
not be misled unless there were two occasions so as to give rise to some 
ambiguity, and no such thing hère appears. It is true, also, that, as 
to the person concerning whom the proof failed, the record would 
show a conviction which was in so far really unauthorized, but the 
protection against a future prosecution would be just as peifect, and 
it cannot be presumed that the action of the trial court, in possession 
of ail the facts, would be prejudicially affected in the matter of sen- 
tence. In thèse respects, the case is within the rule that a gênerai 
conviction and sentence upon several counts will not be disturbed be- 
cause ail but one of the counts are bad, provided the good count sup- 
ports the sentence. Claassen v. U. S., 142 U. S. 140, 146, 12 Sup. Ct. 
169, 35 L. Ed. 966; Hardesty v. U. S. (C. C. A. 6) 168 Fed. 25, 26, 93 
C. C. A. 417. 

The judgment will be affirmed. 
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HAERIS et al. V. UNITED STATES. 

(Circuit Court of Appeals, Sixth arcuit March 6, 1912.) 

No. 2,177. 

CoMMEBCK (§ 82*) — Violation of White Slave Act — Evidence — Sitffioienct. 
On a prosecution for indudng the Interstate transportatlon of women 
for unlawful purposes, évidence examlned, and held to« support a convic- 
tion. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 47; Dec. Dig. 
I 82.*] 

In Error to the District Court of the United States for the Southern 
District of Ohio. 

Emma Harris and another were convicted of violation of the white 
slave act, and they bring error. Affirmed. 

Max Levy, for plaintiffs in error. 

Thomas H. Darby, Asst. U. S. Atty. (Sherman T. McPherson, U. 
S. Atty., on the brief), for the United States. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. This case présents no question not dis- 
posed of by our opinion in the accompanying case of Bennett v. United 
States, 194 Fed. 630, save this: Was respondent Harris entitled to 
an instructed acquittai because of the failure of sufficient évidence to 
support a verdict of guilty ? 

In this case, two women came from Charleston, W. Va., and entered 
and remained for a time in the house of prostitution kept by Hari-is, 
in Cincinnati. There is no direct évidence that she had anything to 
do with inducing or aiding them to corne, and support for this con- 
clusion is to be found only in the circumstances. The évidence tended 
to show that respondent Green, an inmate of the same house, went 
from Cincinnati to Covington, and then, after a couple of days, to 
Charleston, arriving there in the morning; that on the same after- 
noon she started back for Cincinnati ; that she f urnished money to pay 
transportation for the two Charleston women who came with her; 
that they. ail went together to the Harris house the next morning ; that 
a day or two later, the trunks of the Charleston women followed them 
to the Harris house with C. O. D. charges, including bills due from 
them to the keeper of the Charleston house of the same kind where 
they had been living; that Harris paid thèse C. O. D. charges and 
charged the same on her book against the Charleston women; and 
that such book, when later exhibited to them, also contained the charge 
for their railroad tickets from Charleston. Inasmuch as there was 
nothing unlawful, under this statute, in receiving thèse women or ad- 
vancing the charges on their baggage, conviction must rest upon the 
theory that respondent Green went to Charleston and advanced the 
railroad fare while acting as the agent for the respondent Harris. 
This is explicitly denied by respondent Green, as a witness. The cir- 

•For other cases see same topic & § nhmbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexée 
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cumstance that she went away and soon returned with the other wom- 
en is consistent with this theory of guilt, but it is not seriously in- 
consistent witli the theory that Green acted for herself only; and re- 
spondent's counsel therefore say that absolutely essential support for 
the verdict must be found, if at ail, in the proof indicating that she 
charged this railroad fare against the Charleston women in her account 
with them ; and further say that such évidence of this f act as appears 
in this case — the testimony of a witness with a grievance who claims 
to hâve seen the entry in a book not otherwise shown to exist — is évi- 
dence so easily fabricated and so far relates to a fact which might be 
consistent with innocence, that a verdict based thereon should not be 
allowed to stand. This argument by respondents' counsel rests on a 
confusion between the fact and the évidence of that fact. The agency 
is the essential fact, the existence of the book entry is one item oî 
évidence, and we do not feel at liberty to set aside the verdict in this 
case for this reason. We think the question whether, under ail the évi- 
dence, Green was acting for Harris, was a question for the jury. The 
weakness of the proof of the book entry was to be considered in con- 
nection with ail the circumstances, including Harris' occupation, the 
likelihood that she might désire and send for more inmates, the reason- 
ableness of the story told by Green, and ail the other surrounding facts. 
The keeper of such a resort, who receives inmates, knowing that they 
hâve just come from another state and knowing the purpose for which 
they came, and who then advances them money incident to their jour- 
ney, and who finds that a jury has concluded that she instigated the 
journey, cannot say that the verdict is without support because the 
jury's conclusion is drawn from circumstances which, in another en- 
vironment, might not hâve led to the same inference. The probative 
force of such environment, as supporting or as contradicting the words 
of a witness, pertains to an issue of fact and not to one of law. 
It f oUows that the conviction and' sentence will be affirmed. 



SPENCEE et al. v. TAYLOR CREEK DITCH CO. et al. 

(Circuit Court of Appeals, Nlnth Circuit. February 5, 1912.) 

No. 1,918. 

1. Corporations (§ 566*) — Insolyency and Receivers— Peioeity of Claims 

—Displacement of Mortgages. 

A court of equity has uo authorlty to displace mortgrage liens on the 
property of a prlvate corporation, for wMch it has appolnted a recelver, 
in favor of unsecured claims for labor or supplies furnished to the cor- 
poration after the exécution of the mortgages, but nearly a year prier 
to the appolntment of the receiver, and used in making Improvements 
and repairs on its property. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 22S3-2286 ; 
Dec. Dlg. § 566.»] 

2. Receivers (§ 200*) — Compensation — Liabilitx of Fund — Proceeds of 

MOETGAGED PhOPERTT. 

The refusai to allow compensation to a receiver and his counsel out of 
the proceeds of mortgaged property held justifled under the facts shown, 

•For other cases see same toplc & § numeke In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



636 104 FEDERAL REPORTER 

where the recelver was not appolnted at the Instance of the mortgagee, 
and rendered no service to the ujortgaged property. 

[Ed. Note.— For other cases, see Receivers, Cent Dlg. §| 397-399, 401; 
Dec. Dlg. § 200.*] 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

Suit in equity by the Taylor Creek Ditch Company against the T. T. 
Lane Company, T. T. Lane, and the Northwestern Development Com- 
pany, in which W. G. Spencer, Charles M. Sheafe, receiver of the 
T. T. Lane Company, and others, intervened. From a supplemental 
decree, interveners appeal. Affirmed. 

Thls Is an appeal from a supplemental decree of the District Court for the 
District of Alaska, Second Division, adjudging and deereelng that certain In- 
terveners In a suit for the foreclosure of two mortgages upon certain mlning 
property In Alaska hâve no liens upon the mortgaged property superior to that 
of the mortgagee, and that the receiver of the property, appolnted at the In- 
stance of the Interveners and his counsel, hâve no rlght to thelr compensa- 
tion as receiver and counsel for receiver, respectlvely, pald from the proceeds 
of sale reallzed upon the decree entered In the foreclosure suit. The fore- 
closure suit veas brought by the Taylor Creek Dltch Company, as the assignée 
and holder of two notes — one dated September 29, 1904, for $8,000, and the 
other, October 9, 1905, for $32.000; the flrst executed by one T. T. Lane to 
one N. B. Solner, and the second by the T. T. Lane Company to Anna G. Lane. 
The flrst note was seeured by an Instrument executed by T. T. Lane and de- 
Uvered wlth the note to N. B. Solner, purportlng to be a deed of certain mlnlng 
property In Alaska, but the Instrument was. In fact, a mortgage executed to 
secure the payment of the note. The note was payable on or before October 
1, 1905. The second note was seeured by a mortgage executed by the T. T. 
Lane Company, a corporation organlzed under the laws of the state of Ne- 
vada, to which T. T. Lane had transferred ail the property descrlbed In the 
previous mentloned deed. The mortgage was delivered wlth the note to Anna 
G. Lane. It Included the property descrlbed In the deed and other property, 
and seeured the first note as well as other Indebtedness and advances under 
the second note. The second note was payable on or before one year after 
date. ■ The second mortgage, after descrlbing the varions properties conveyed, 
contained the folio wing "after-acqulred property clause": "And, also, ail 
other water rlghts, tltles and hiterests thereln belonging to, or hereafter ac- 
qulred by first party ; and, also ail and slngular ail the Personal property 
now owned, or hereafter acqulred by the party of the first part. Also, ail 
the choses in action, rights In law and in equity, contracts and Interests now 
owned or hereafter acqulred by the sald party of the first part." T|he mort- 
gaged premises Included a large number of unpatented placer mlning claims, 
water rights, and ditches, Including ditches designated as the Henry creek 
and Coffee creek ditches, for the appropriation and diversion of runnlng 
water for mlning purposes, together wlth certain Personal property. The T. 
T. Lane Company defaulted lu the payment of Its note, and foreclosure pro- 
ceedings foUowed. In the meantime the Taylor Creek Dltch Company had 
succeeded to the rights of the mortgagees in tlie property. 

The foreclosure suit was commenced on June 22, 1907, by the Taylor Creek 
Dltch Company against T. T. Lane, the T. T. Lane Company, and the North- 
western Development Company, a subséquent mortgagee. ïhereafter, and In 
a suit then pending In the same court wherein W. G. Spencer was plalntifi:, 
and the T. T. Lane Company was défendant, Charles M. Sheafe was appolnted 
receiver for the T. T. Lane Company. Prlor to August 29, 1907, the receiver 
eied an answer to the foreclosure suit on behalf of the T. T. Lane Company, 
and on August 29, 1907, a stipulation was flled In the foreclosure suit signed 
by the attorneys for the respective parties and for the receiver. In which It 
was provlded that the plalntlff might apply for, and procure to be rendered 
by the court, a decree of foreclosure of the mortgages set forth In the com- 

•For other cases see same toplc & § kumbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
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plaint, and directlng that sald property be sold as provlded by law, and that 
at least $25,000 of the proceeds of such salfr, besldes the cost of the sale, be 
paid to the United States marshal in a certifled check, and that sald mar- 
shal deposlt said check in the reglstry of the court to await the court's ap- 
plication and distribution thereof by its supplemental decree ; that the de- 
cree should In express terms reserve for subséquent détermination and for 
adjudication by the court's supplemental decree ail défenses, interventions, 
issues, and controversles set up by any answers or interventions flled there- 
in previously to the entry of such decree of foreclosure, or thereafter and 
not less than one week prior to the time of the submission of such reserved 
matters to the détermination of the court; that said decree of foreclosure 
should provide that the net proceeds of such sale should be paid into the 
reglstry of the court, and should be applied and distributed under and in 
conformity with the court's détermination and adjudication of such reserved 
matters in and by such supplementary decree. It vras f urther stipulated that an 
order be made extending the receivership of the property of the T. T. Lane 
Company as ordered in the suit wherein W. G. Spencer was plalntifC to the 
foreclosure suit, and direeting that said recelver be jolned as a party dé- 
tendant, with leave to appear and answer the complaint ; that the receiver's 
answer already filed in the name and on behalf of the T. T. Lane Company 
should stand as the answer of the recelver on behalf of the défendant Com- 
pany and its creditors generally and stockhoWers ; and that the receiver 
hâve leave to file a cotnplalnt in intervention, setting up the clalms of certain 
unsecured creditors of the T. Tj!. Lane Company for labor performed, supplies, 
materials, and transportation furnished for and to the sald T. T. Lane Com- 
pany by said creditors subséquent to the making of the mortgages Involved 
in the suit, for which équitable liens were claimed by sueh creditors para- 
mount and prlor to such mortgages. The stipulation further prcrvided that 
the Taylor Creek Diteh Company and the Northwestern Development Compa- 
ny should reserve the right to contest the application of the recelver to be 
joined as a party défendant in the suit, and to answer or otherwise défend 
in said action, or file a complaint in intervention oh behalf of the creditors 
of the T. T. Lane Company, and also to hâve the right to contest the right 
of any créditer or creditors of the T. T. Lane Company to appear and plead 
in said suit by Intervention or otherwise. Pursuant to the stipulation, the 
foreclosure decree was entered on September 5, 1907, awarding judgment in 
favor of the plaintiff on its two mortgages In the total sum of $,35,255.70, 
and ordering the mortgaged property to be sold to satisfy such judgment. 
The decree also contalned the agreed réservations for supplemental decree, 
and on October 7, 1907, the mortgaged properties were sold under the de- 
cree, and purchased by the plaintiff as a whole for a lump sum, being the 
amount of the mortgage indebtedness, together with interest and costs. Of 
the proceeds of such sale $25,000 was placed in the reglstry of the court, sub- 
jeet to the disposition to be made of that sum by the supplemental decree. 
Subséquent to the decree the recelver filed a complaint in intervention, and 
W. G. Spencer and other creditors of the T. T. Lane Company flled also an 
amended complaint in intervention. The amended complaint in intervention 
represented claims. Thèse claims for labor performed and supplies delivered 
in the season of 1906 may be classifled as follows: (1) For labor and sup- 
plies for the construction of the Henry creek ditch, $16,214.36 ; (2) for labor 
for the repair and maintenance of Coffee and Arctic creek ditches, 81,747 ; 
(3) foV labor performed In doing assessment work on sundry unnamed, un- 
patented mining claims, $1,828.50, making a total of $19,789.86. 

The Taylor Creek Ditch Company denmrred to the complaint, and, the de- 
murrers being sustaiued by the court, the eomplainants elected to stand on 
the sufflciency of their respective ' comptaints, and thereupon the supplement- 
ary decree was entered, from which the présent appeal is prosecuted. 

Thomas Shepard, for appellants. 

Metson, Drew & Mackenzie and E. H. Ryan, for appellees. 

Before ROSS and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 
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MORROW, Circuit Judge (after statin^ the facts as above). The 
first objection urged against the complaint m intervention is that while 
thë allégations are reasonably full and explicit in alleging an enhance- 
ment in value of the Henry creek ditch, andi the préservation of that 
particular water right by the indebtedness incurred for the labor and 
supplies uséd in its construction, there is nothing by way of allégation 
Connecting that work with the mortgaged property as a whole, or in- 
dicating what, if any, mining claims were rendered more valuable 
thereby, or what, if any, of the other ditches or water .rights covered 
by the mortgage were thereby improved, or how or to what extent, 
if at ail, the other mortgaged piroperty was conserved or preserved 
from détérioration or loss or forfeiture by such labor and supplies used 
in its construction. 

This objection is based upon the fact that the mortgaged property 
included a iiumber of water rights, ditches, and mining claims, and was 
sold as a whole, and that the money remaining in the registry of the 
court represents a part of the whole property, and not any spécifie 
part. It is objectedl, further, that it is not alleged in the complaint of 
intervention that the Arctic' creek ditch, for the repair and maintenance 
of which labor claims were incorporated in the complaint, is one of 
the ditches and water rights covered by the mortgage; that there is 
no ségrégation of the labor performed on the Coffee creek ditch and 
labor performed on the Arctic creek ditch ; that it is not alleged that 
the labor performed was necessary for the préservation of those ditch- 
es, or was for the benefit or enhancement in value or préservation of 
the remainder of the mortgaged property. It is further objected that 
it is not alleged on what particular claims of the more than 150 mining 
claims covered by the mortgage the assessment work was performed, 
or that such claims were covered by the mortgage, or that the work 
was necessary to préserve them from loss or forfeiture, or, if nec- 
essary, in what respect the préservation of thèse claims benefited, pre- 
served, or enhancèd the value of the remainder of the mortgaged prop- 
erty. We are of opinion that thèse objections are sufficient to sus- 
tain the demurrer to the complaint in intervention; but, as it may be 
possible to amend the complaint so as to avoid thèse objections, we 
will pass to considération of other objections that go more directly to 
the merits of the case. 

[1] Before considering thèse objections, a restatement of certain 
facts will more clearly présent the questions to be determined. In 
September, 1904, one T. T. Lane executed a note to one L,. B. Solner 
in the sum of $8,000. To secure the payment of this note, Lane, exe- 
cuted and delivered to Solner a deed to certain mining property, in- 
cluding a large number of unpatented placer mining claims, together 
with water rights, ditches, and personal property. The dieed was in 
fact a mortgage. The note was payable' on or before October 1, 1905, 
but was not paid by that date. In the meantime Lane had transferred 
ail of the mining property, ditches, and water rights described in the 
deed to the T. T. Lane Company, a corporation organized under the 
laws of the state of Nevada. On October 9, 1905, the T. T. Lane 
Company executedl and delivered to Anna G. Lane a note for $32,000, 
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together with a mortgage to secure the payment of the same. The 
mortgage included the property described in the previous mentioned 
,deed, together with ail after-acquired titles and interests, personal 
property, water rights, choses in action, rights in law or in equity, con- 
tracts and interests, and secured the payment of the first note, as well 
as other indebtedness and adVances to be made under the second note. 
The second note was payable on or before one year after date. The 
T. T. Lane Company defaulted in the payment of the note, and on 
June 22, 1907, the Taylor Creek Ditch Company, having succeeded to 
the interests of the mortgagees, fîled its suit in foreclosure upon both 
mortgages. The parties to thèse transactions are ail private individuals 
except the second mortgagor, which is a private corporation. 

The complaint in intervention allèges that during the mining season 
of 1906 the T. T. Lane Company was engaged in constructing the 
Henry creek ditch and in maintaining and repairing the Coffee creek 
and Arctic creek ditches, and in doing assessment work on certain plac- 
er mining claims. For the labor employedl and supplies and transpor- 
tation used in this work the company incurred an indebtedness of $19,- 
789.86, which has not been paid. The claims constituting this in- 
debtedness are the matters alleged in the amended complaint in inter- 
vention, and it is contended that thèse unpaid claims hâve a preferred 
right of payment over the mortgages in the distribution of the proceeds 
of the foreclosure sale. 

The gênerai rule is that a fixed légal right under a mortgage cannot 
be impaired by any equities subsequently arising. To this rule there 
are some exceptions, among others: (1) Claims for current operating 
ex penses where railroads hâve defaulted in their obligations and re- 
ceivers hâve been appointed. Pomeroy in his Equity Jurisprudence 
States the rule in such cases as f ollows : 

"In cases of railroad receirerships, and perhaps In a few otljer spécial In- 
stances, prlority is allowed to certain claims for operating expenses Incurred 
wlthin a reasonable tlme before the appointment of a receiver. The con- 
trolUng prlnclple appears to be that a railroad, having public dutles to dis- 
charge, must be kept a going concern whlle In the hands of the court, and 
that to that end debts due Its employés and other current debts incurred for 
its ordinary opérations, which it is not usually practicable to pay in cash, 
and which are therefore payable on short terms, should be paid as they would 
hâve been paid if the court had not taken away from the corporation the 
control of the railroad. A cessation of the rallroad's opérations by failure 
to pay promptly the operatives or such other debts as railroads must neces- ' 
sarily incur for their ordinary, current opérations must be prevented. Every 
railroad motgagee in acceptlng his securlty Impliedly agrées that the current 
debts made in the ordinary course of business shall be paid from the cur- 
rent receipts before he has any clalm upon the income. It is frequently statéd 
that the right to préférence dépends upon a diversion to the use of the mort- 
gagees of funds which should properly be applied to the payment of current 
expenses. It is not necessary, however, that the funds be used to pay the 
mortgage debt, principal, or interest. And it would seem that the better rule 
Is that no diversion whatever need be shown. The practical reasons for the 
rule allowtng préférences are a s strong in both cases ; for it is equally as im- 
portant to keep the road a going concern where there has, or has not, been 
such diversion." Pomeroy's Equity Jurisprudence (3d Ed.) § 224. 

It will not be necessary to follow the development of this doctrine of 
priority for current expenses in the opération of railroads as it has 
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been defined and limited in the Suprême Court of the United States 
commencing with Fosdick v. Schall (1878) 99 U. S. 235, 25 L. Ed. 
339, and proceeding through numerous cases down to Gregg v. Mett 
ropolitan Trust Ce. (1905) 197 U. S. 183, 25 Sup. Ct. 415, 49 L. Ed. 
717. But in Wood v. Guarantee, etc., Co., 128 U. S. 416, 421, 9 Sup. 
Ct. 131, 32 L,. Ed. 472, the court refers to the fact that the doctrine 
of Fosdick V. Schall had never yet been applied in any case except that 
of a raiiroad, and, as a reason for such a limitation, the court points 
out that the case lays great emphasis on the considération that a raii- 
road is a pecuhar property of a public nature and discharging a great 
public work, and that there is a broad distinction between such a case 
and that of a private concern; and in Kneeland v. American Loan & 
Trust Co., 136 U. S. 89, 97, 10 Sup. Ct. 950, 953 (34 L. Ed. 379), the 
Suprême Court cautioned the lower fédéral courts against too great 
an extension of the doctrine, saying: 

"The appointment of a recelver vests In the court no absolute control over 
the property, and no gênerai authority to dlsplaee vested contract liens. Be- 
cause in a few specifled and limited cases this court bas declared that un- 
secured clalms were entltled to priority over mortgage debts, an idea seems 
to hâve obtained that a court appointing a recelver acquires power to give 
such préférence to any gênerai and unsecured clalms. It has been assumed 
that a court appointing a recelver could rightfuUy burden the mortgaged 
property for the payment of any unsecured indebtedness. Indeed, we are ad- 
vlsed that spme courts hâve made the appointment of a recelver conditional 
upon the payment of ail unsecured Indebtedness in préférence to the mortgage 
liens sought to be enforced. Can anythkig be conceived whieh more thorough- 
ly destroys the sacredness of contract obligations? One holding a mortgage 
debt upon a raiiroad has the same rlght to demand and expect of the court 
respect for his vested and contracted priority as the holder of a mortgage on 
a farm or lot. * ♦ • No one is bound to sell to a raiiroad company or 
to work for it, and whoever has dealings with a company whose property 
is mortgaged must be assumed to hâve dealt vrith it on the faith of its Per- 
sonal responslbllity, and not In expectation of subsequently displaclng the prior- 
ity of the nrortgage liens. It Is the exception, and not the rule, that such 
priority of liens can be displaced. We emphasize this fact of the sacredness 
of contract liens, for the reason that there seems to be growlng an idea that 
the chancelier, in the exercise of his équitable powers, has unlimited discré- 
tion in this matter of the displacement of vested liens." 

The objection that thèse observations of the court were not necessary 
to the détermination of the cases in which they were made, and there- 
fore not binding, ignores their gênerai character and obvious sound- 
ness in dealing with alleged equities brought forward to supersede 
contract obligations and displace vested liens. The defaulting corpo- 
ration in the présent case is not a raiiroad. corporation, and not even 
a public corporation under the laws of Alaska, nor are its opérations 
of such a character that they may be considered analogous to the opér- 
ations of a raiiroad or other public corporation. 

The case of the Atlantic Trust Co. v. Woodbridge Canal & Irr. Co. 
(C. C.) 79 Fed. 39, 42, is cited among others as an exception to the rule 
limiting such priorities to raiiroad cases, but the claims allowed in 
that case were admitted to priority over the mortgage expressly upon 
the ground that, under the laws of the state of California, irrigation 
companies, like raiiroad companies, were quasi public corporations, 
and the claims in that case were accordingly limited to those incurred 
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for opération; that is to say, to those expansés required în keeping 
the irrigation works a going concern for the benefit of the public, wliile 
claims for construction as well as those for repairs and improvements 
were disallowed. The court referred to the law of the state that the 
use of water for irrigation was a public use, and, being a public use, 
it was as essential to the interest of the public that an irrigation Com- 
pany should be kept a going concern as that a railroad company should 
be kept a going concern. The use of water by the T. T. Lane Com- 
pany was a private use, and the opérations of its ditches were for the 
benefit of private property. The public had, therefore, no interest in 
keeping the corporation a going concern. 

But, aside from the character of the corporation, if we turn to the 
claims themselves in the présent case, we find that they do not measure 
up to the standard required of claims admitted to priority over mort- 
gages in the case of defaulting railroads. They are not claims for 
current expansés; that is to say, for expenses which in the ordinary 
course of business would hâve been paid by the corporation out of the 
current income had not the court interfered and appointed a receiver 
of the property. In High on Receivers (4th Ed.) § 394h, the author 
States the law with respect to such claims as follows : 

"Claims of gênerai credltors of a rallway company, wlilcli hâve been In- 
curred prior to the receivershlp, and which do not fall within the class of 
current expenses for the ordinary opération and maintenance of the road, 
such as necessary labor, supplies, materials or equipment, and which do not, 
therefore, hâve any spécial equities entitling them to payment out of cur- 
rent Income, will not be preferred out of the earnings of the receiver, or out 
of the proeeeds of the foreclosure sale. The allowance of claims, which re- 
sults in the displacement of the priority of mortgage liens, is to be regarded 
as the exception and not as the rule, and such claims wlU not be given a 
préférence unless they may fairly and reasonably be regarded as debts In- 
curred in the ordinary, daily opération and maintenance of the road. And 
where the expense is an extraordinary one, incurred outside the ordinary 
course of the business of the road, such as for original construction or re- 
construction, or for extraordinary repairs, or for extensions or permanent im- 
provements, the préférence wUl not be granted." 

Furthermore, stale claims are not allowed for expenses incurred 
prior to the appointment of a receiver. Such claims to be admitted 
to priority must hâve been incurred within a reasonable time before 
the receivershlp to be admitted as "current expenses." In Thomas 
v. Railway Co. (C. C.) 36 Fed. 818, 819, Mr. Justice Harlan, sitting 
in circuit, in 1888 stated a rule of limitation which has been observed 
by the courts ever since. He said : 

"The gênerai rule that has obtalned in thls circuit for many years, though 
not fully or expressly formulated in any publlshed décision, has been not to 
charge the income of mortgaged property accruing during a receivershlp, or 
the proeeeds of the sale of such property with gênerai debts for labor, sup- 
plies, and equipment, baek of the six months immediately preceding the ap- 
pointment of a receiver. While the court has not, perhaps, committed itself 
against applying a difCerent and more libéral rule, when the spécial clrcum- 
stances or equities of the case demand such a course, the gênerai rule is as 
just stated ; and I am unwilling in this case, and at thls late day, to départ 
from it. Besides, I aii of the opinion that, under the circumstancés that 
usually attend the administration of railroad property by the courts, through 
receivers, the rule stated is a wise and salutary one. It would not do to 
194 F.— 41 
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charge thelncome of mortgaged railroad propertj', managed by a recelyer, or 
theiproperty itself, wlth every debt Incurred In ail Its prevlous hlstory for 
lafipri supplies, or équipaient. As was sald in Fosdlck v. Schall, tbe business 
bf ;all irallroad eompaniés la, to a gréa ter or less extent, done on crédit. Those 
«aô përform labor, or fumish supplies and equlpinent, usually expect and 
conferact to be paid within a reasonàble tlme; and they do not ordlnarlly 
perfprm labor, or furnish supplies or equipment, after the railroad company 
bas falled to pay within such time for what bas been prevlously done or 
furiilfehed. Expenses incurred within such reasonàble time constltute what 
are càlled 'current expenses,' which ought, if possible, to be paid out of the 
receipts during the sawe perlod. When, therefore, debts of that character 
remain unsettled, or are not put In suit, for such a time as would be deemed 
unreasohable, it may be falrly presumed that the credltors hâve ceased to 
look to current receipts for payment, and hâve aecepted the position of gên- 
erai creditors who, as such would bave no claim for indemnlty upon any 
spécial part of the Income." 

In the présent case the receiver was appointed by the court in the 
original action about July 1, 1907. The amended con^plaint in inter- 
vention in this case was filed October 31, 1908. The claims are for 
expenses- incurred by the corporation in the mining season of 1906. 
The corporation must hâve been in def ault for more than a year with 
respect to many of thèse claims when the original action was com- 
menced, and not less than nine months with respect to any of them. 
We are not aware of any case that would admit to priority claims of 
this character. 

Another exception to the rule that a fixed légal right cannot be 
impaired by equities subsequently arising are the légal rights created 
by the lien laws in force at the time of the exécution of the mortgage. 
Thèse laws enter into and become a part of the contract. But in this 
case no such rights were acquired by the interveners. Their failure to 
do so is explained as follows in their complaint: 

"Thèse Intervenlng complalnants severally requested of the sald T. T. Lane 
Company at sundry times and Insistently during the autumn of the year 1906 
the payment of the sald indebtedness so due and owing to them, respectlvely, 
and in each Instance they were assured by T. T. Lane (one of the défendants 
herein), then the président of sald T. T. Lane Company, that If they would 
wait patlently and take no steps or proceedlngs to enforce their respective 
claims for sald indebtedness, nor In any way embarrass sald company in Its 
affairs, sald company could and would ralse the necessary money to pay ail of 
said indebtedness during the wlnter of 1906-07; and thereupon thèse Inter- 
venlng complalnants and other persons slmUarly sltuated — ail of whom were, 
respectlvely, entltled under the laws of the district of Alaska to statutory 
liens upon sald dltch for the seeurlty of their claims upon flllng claims or no- 
tices of such liens within slxty (60) days after they had respectlvely ceased 
to labor thereon or furnish supplies, etc., thereto — relylng upon the assurances 
aforesaid, refralned from taking any steps or proceedlngs to enforce their 
several claims, or doing anythtng to embarrass sald company and refralned 
from making or flllng any claims or notices of sald liens upon said dltches, 
etc., to which they were entltled as aforesaid, untU sald statutory perlod of 
slxty da;ys within which said claims or notices of liens must be filed had 
expired, and, if thèse Intervenlng complaloants had not been deceived and 
misled by said assurances, they would bave filed their respective claims and 
notices of such liens, and would bave perfected their said liens, and the 
same would hâve thereupon become and constltuted liens upon sald ditchea 
and ëaid water rights, prior and paramount, to the lien of said mortgage." 

It appears from this allégation that the complaining interveners re- 
lying upon the personal assurances of T. T. Lane, the président of 
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the T. T. Lane Company, that their claims would be paid waîved the 
right to acquire a statutory lien that would hâve been prior and para- 
mount to the lien of the môrtgage, and now, having failed to realize 
upon the personal assurances of the président of the Company, they 
seek an equally effective équitable lien on the property. We know 
of no rule that will give them such a remedy under the circumstances. 

[2] It is contended, further, that the court erred in refusing com- 
pensation to the receiver and his counsel out of the funds in the reg- 
istry of the court. It appears from the record that the receiver was 
not appointed at the instance, nor was the appointment in the interest 
of the mortgagee, and that he has rendered no service to the mort- 
gaged property. It appears, further, that the receiver was allowed 
by the court for himself and his counsel compensation for the services 
rendered with respect to certain property that came into his hands; 
that this allowance was the entire proceeds of such property over and 
above the necessary expenses. We do not think, under the circum- 
stances, the receiver or his counsel is entitled to any compensation out 
of the fund now in the registry of the court. 

It follows from thèse considérations that the complaint in inter- 
vention did not State facts sufficient'to entitle the interveners to a pri- 
ority, and that neither the receiver or his counsel is entitled to com- 
pensation in thèse proceedings. 

The supplemental decree of the court below will, therefore, be af- 
firmed. 



DONOVAN-HOPKA-NINNEMAN CO., Llmltefl, et al. v. HOPE LUMBER 

MFG. CO. 

(Circuit Court of Appeals, Ninth Circuit March 11, 1912.) 

No. 1,925. 

1. PUBMC LANDS (§ 114*) GRANTS— BiPARIAN RlGHTS. 

Riglits of owners of lands bordering an Inland navigable Iake, belng 
governed by the laws of the state, subject to the paramount public right 
of navigation, a fédéral patent to such lands does not convey anythlng 
below the ordlnary iigh-water mark. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dlg. §§ 314-322; 
Dec. Dlg. § 114.*] 

2. Navigable Watess (§ 36*) — Watkes and Wateb Courses (§ 89*)— Ripa- 

BIAN RiGHTS. 

In Idaho, a rlparlan owner on navigable water takes title to the thread 
of the stream, or Iake, subject to the public right of navigation. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. §§ 180- 
200; Dec. Dlg. § 36;* Boundarles, Cent Dig. §§ 108-112, 115-117, 121, 122; 
Waters and Water Courses, Cent Dig. §§ 91, 92; Dec. Dig. § 89.*] 

3. Navigable Waters (§ 46*) — Biparian Rights— Sepabable Character. 

Rlparlan rights Incident to ownershlp of lands In Idaho bordering on 
a navigable Iake are separable from the lands by conveyance, condemna- 
tion, rellnqulshment, or prescription. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 283- 
293 ; Dec. Dig. f 46.*] 

•For other cases see aame topio & S n0mbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. NaTTGABI-ï! WaTERS (5 46*) — RlPAKIAN RiGHTS — EsTOPPEfi. 

Plaintlff la not estopped to clalm rlparlan rlghts conveyed apart from 
the lands to whlch they were appurtenant, where each party had notice 
of the other's clalms and of thelr dispute as to what thelr légal rights 
were. 

[Ed. !<!ote. — For other cases, see Navigable Waters, Cent Dlg. §| 283- 
293; Dec. Dlg. I 46.*] 

6. Navigable Watebs (§ 37*)— Ripabian Rights— Convbtance. 

A deed to ail the riparian and water rlghts In front of and belonglng 
to specifled lots borderlng a navigable lake, flxlng the average hlgh-water 
line for flve years as the division Une, passed title to the soil under the 
lake to the mlddle thereof. . 

[Ed. Note. — For other c^ses, see Navigable Waters, Cent. Dlg. |§ 201- 
227, 285; Dec. Dlg. § 37;* Boundaries, Cent. Dlg. §§ 108-112, 115-117, 
121, 122.] 

6. Navigable Watebs (§ g6*) — Ripabian Rights— Ejectment. 

EJectment lies to oust possession of the soll under a lake and structures 
erected thereon. 

[Ed. Note.— For other cases, see Navigable Waters, Cent. t>lg. §§ 180- 
200; Dec. Dig. $ 36.*] 

In Error to the Circuit Court of the United States for the District 
of Idaho. 

Action by the Hope Lumber Manufacturing Company against the 
Donovan-Hopka-Ninneman Company, Limited, and! others. Judg- 
ment for plaintiff, and défendants bring error. Afifirmed. 

The défendant in error, a corporation of the state of Montana, was the 
plaintiff in the court below. The indlvldual plalntiffs in error were citlzens 
of the State of Idaho, of whlch state the Donovan-Hopka-Niniu'inan Company, 
Limited, was a corporation and also a citizen. The complaiut in the action 
contalned two counts, both of whlch set forth the jurisdictional facts and 
that the plaintiff had complied wlth the laws of the state of Idaho auShoriz- 
ing It to own and hold property and to carry on and conduct business In that 
state, and the flrst count of whlch also alleged : That the plaintiff ever since 
January 2, 1908, has been the owner and entitled to the possession and ex- 
clusive use and enjoyment "of the foUowlng described real estate sltuated in 
the county of Bonner, state of Idaho, and particularly described as foUows, 
to wlt: Ail the riparian and water rlghts and prlvUeges in front of and 
appurtenant to lots flve (5) and six (6), in section one (1), township 'fifty-sis 
(56) north of range one (1) eàst of the Boise merldian, and ail those portions 
of sald lots flve (5) and six (6), aforesald, lying below the average of high- 
water mark on sald lots, the said lots flve and six forming a portion of the 
east shore of Lake Pend d'Oreille, In the said county of Bonner, state of 
Idaho, whlch sald Lake Pend d'OrelUe Is now, and at ail times has been a 
fresh-water navigable lake. That the said riparian rlghts and privilèges so 
owned by this plaintiff Include the right and privilège to exeluslvely use and 
enjoy the lands borderlng on sald lake below the higb-water mark of sald 
lake, and extending out into the said lake so far as the same may wlthout 
Interferlng wlth or obstructing the free navigation of said lake by the public, 
and Include the right to use the waters of sald lake In front of said land 
for aU purposes, and in such manner as a riparian proprietor has the right 
to use the same. That the said hlgh-water mark to whlch the rlghts of thia 
plaintiff In front of sald premlses extended during said times, and now extend, 
is the average of the higb-water Une during the flve years prier and next 
preceding the 25th day of September, 1901." 

It Is next alleged in the flrst count of the complalnt that on or about the 
8d day of Pebruary, 1909, while the plaintiff was so the owner, and in, and 
entitled' to the exclusive possession and enjoyment of the properties, rights, 
and privilèges above described, the défendants to the action "entered upon the 

*For ottier cases see same topic & S nvmbbb in Dec. & Am. Dlgs. 1907 to date, jb Rep'r Indexes 
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sald waters and lands lylng beneath the sald lake and below sald high-water 
mark, in front of said lots 5 and 6, and wrongfuUy and unlawfuUy ejected 
and ousted plaintlff therefrom," and proceeded to erect a mlll, booms, plers, 
tramways, and other things thereon, and bave ever since wrongfully wltbheld 
the possession of the premises from the plaintlff, to Its damage In the sum 
of $10,000. 

The prayer of the flrst connt Is for the recovery of the possession of the 
premises and rights descrlbed, and for the amount of damages alleged and 
costs. 

In the second count the plaintlff made substantlally the same allégations 
in respect to its ownershlp of the property rights and privilèges descrlbed In 
the flrst count, and further alleged that on or about February 3, 1909, the 
défendants wrongfully and agalnst the wlll of the plaintlff "entered upon thé 
said waters of Pend d'Oreille Lake lylng In front of the said lots 5 and ô 
above descrlbed, and belng the waters upon whieh plaintlff owned and pos- 
sessed the rights above named, and upon the lands lying below the high- 
water mark, and the waters In front of sald land, and proceeded to use the 
same, and to drive piling into the said' waters and land beneath the same, 
and to construct log booms thereon, and that ever since sald last-named date 
the said défendants hâve continued to unlawfully enter and trespass upon the 
said lands and waters, and upon plaintlff's rights therein, in the manner 
aforesaid," to the plaintlff's damage in the sum of $10,000, for whlch the 
plaintlff prayed judgment with Its costs. 

After the overrullng of the défendants' demurrer to the complalnt, they 
filed an answer thereto, by whlch they put in issue the plaintlff's alleged own- 
ershlp of the property and rights In question, and their ejectment of the 
plaintlff therefrom, or any wrongful or unlawful entry, although they admit 
in their answer that they did enter upon and use the property in question. 
By their answer they also set up as affirmative défenses that the deed under 
whlch the plaintlff claims title was and is vold, and that the plaintlff had 
no easement or other rlght in or to any part of the sald lots 5 and 6. The 
answer further alleged thatihe défendants' predecessors in interest purchased 
on the 14th day of Aprll, 1902, from one F. B. Carter, the then owner of 
lots 5 and 6 reiferred to in the complalnt, that portion thereof descrlbed as 
foUows, to wit: "Thlrty-three acres situated on the Southwest side of the 
Northern Paciflc Rallroad Company's right of way and bounded on the South- 
west by Lake Pend d'Oreille, belng ail the lake shore and lake front of 
sald lots borderlng upon or being in sald T^ake Pend d'Oreille." 

The answer next alleged that the défendants' predecessors in Interest, wlth 
the knowledge, consent, and acquiescence of the plalntiff and its predecessors 
in interest, erected a sawmill of large value upon a portion of the said lots 
so purchased by them and a boom in front of the défendants' said property, 
whlch boom it was necessary to fasten to the shore, and which boom is belng 
maintained and operated by the défendants wlth the consent of the War 
Department of the United States; that the plaintlff and its predecessors in 
interest had full knowledge of the construction and maintenance of both mlll 
and boom and made no objection thereto, but, on the contrary, acquiesced 
therein. 

The plaintlff put In issue the affirmative allégations of the answer, and 
the cause came on for trial before the court wlth a jury. During the ex- 
amination of the wltness Donovan, the défendant was permitted by the 
court to amend Its answer by setting up as a further défense to the action 
the following: 

"That at ail the times and dates mentioned in the complalnt and answer 
herein the state of Idaho was the owner of ail the water and water rights 
in tlie State of Idaho, save and except as and when said water and water 
rights or portions thereof were or are appropriated and actually used for a 
bénéficiai purpose. 

"That at ail the times and dates mentioned in the complalnt and answer 
herein défendant corporation and its predecessors in Interest were, and said 
corporation now is, the owner of ail that portion of lots 5 and 6 mentioned 
and descrlbed in the pleadings herein, borderlng on Lake Pend d'Oreille and 
between the average or ordinary high-water mark and the right of way of 
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the Nortlœrû Pactflc Rallroad Company (whlch rlght of way Is a considérable 
dlBtajice fçom the shore of sald Iake) and the défendant corporation now 
Is the owner, and the predecessors of défendant corporation hare at ail times 
been the ovmers, of ail of said lots below said average or ordinary hlgh- 
water mark, including thé bed of said Iake and ail of sald lots under water at 
any tlme, and the défendant corporation and its predecessors in interest are 
the only persons havlmg any rights to the use of the soil of said lots or 
of the bed ofi the Iake, or any part or portion of said lots extendlng into 
said Iake, for the purpose of havlng or maintalning a log or other boom, 
plllng, sawmill,;Or any other matter or thlng. 

"That the predecessors in interest of défendant corporation made use of 
the water of Sald Iake in front of and over a portion of said lots for boom- 
tog and floating logs in the year 1903. That défendant corporation, in the 
iatter part of the year 1907, commenced the construction of a sawmlll on 
a portion of said lot 6, and completed said sawmlll in the early part of the 
year 1908, and floated large quantities of logs on and in the water of said 
Iake and, In front of and over portions of said lots, and ran and operated said 
mlU from the date of Its completlon until it burned, during the night of 
August 8, 1908. That during the yèars 1908, 1909, and 1910, and the Iatter 
part ofi the year 19Q7, défendant corporation maintalned log booms In the 
water coyering portions of sald lots. That in the year 1908 défendant cor- 
poration put piling in said water and near the ordinary low-water mark of 
and on said lots 5 and 6, and around said mlll. That as soon as défendant 
corporation was flnancially able to so do, It constructed a new mlll on the 
site, of the first mlll, and put piling In sald Iake, and on said Iota some dis- 
tance from the shore, for boom purposes, and to faeilitate the opération of 
sald mili. That no other person or corporation has ever used the water or 
appropplated the water of sald Iake wlthln the area between the ou ter piling 
and the shore of or on said lots 5 and 6, for the purpose, or any purpose, 
to which défendant corporation has used sald water. That the water or 
area last above mentloned is not In excess of that reasonably necepsary for 
the opération of said mlll, or the uses to which défendant corporation has 
put said water. 

"That défendant corporation Intended to and has approprlated the water, 
water riglits, and rlght to use the water of said Iake on or In front of por- 
tions of said lots 5 and 6 out to and beyond said outer piling, and has put 
said water and water area to a bénéficiai and valuable use. 

"That In the construction of said mills and the booms, plllngs, and im- 
provements, and approprlating and putting said water to a bénéficiai use, 
défendant corporation has expended about $20,000." 

Dpon the conclusion of the évidence in the case the trial court instructed 
the jury to return a verdict for the plaintiff upon both causes of action set 
out In the complalnt, but submitted to it the question as to the amount of 
damages sustained by the plalntlfC. The Jury returned a verdict for the 
plaintiff as directed and fixed the amount of damages at the nominal sum 
of $1, in aceordance with which verdict judgment was entered. 

H. M. Stephens and Peter Johnson, for plaintiffs in error. 
Henry C.Stiff, Thomas C. Marshall, Elmer E. Hershey, C. F. Kel- 
ley, and L. O. Evans, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Jndge. 

ROSS, Circuit Judge (after stating the facts as above). The de- 
fendant in error (plaintiff below) acquired its alleged rights in and 
to the property in question under a deed from one Kenneth Ross, who 
acquired whàtever rights he had thereto under a deed to him from an 
Idaho corporation styled Hope Lumber Company, which company ac- 
quired its rights in the property, if any, under a deed executed to it 
on the 25th diay of September, 1901, by Frank B. Carter, who under- 
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took to convey thereby to the Hope Lumber Company "ail the follow- 
ing described lots, pièces, or parcels of land, situated in the county of 
Kootenai and state of Idaho and known and described as follows, to 
wit: Ail the riparian and water right in front of and belonging to 
lots (5) five and (6) six. Sec. (I) one, township (56) fifty-six north of 
range ( 1) one east, and it is agreed that the average of high-water line 
for the past (5) five years shall be the division line." 

Carter's rights in and to the property in question, whatever they 
were, were derived solely by virtue of a dteed to him made by the 
Northern Pacific Railroad Company, which company had theretofore 
received a patent f rom the United States conveying to it lots 5 and 6 
of the section mentioned under and by virtue of the grant made to it by 
Congress ; one of the boundaries of the lots being Lake Pend d'Oreille, 
which is a fresh-water navigable lake, situated wholly within the state 
of Idaho. In his deed to the Hope Lumber Company Carter did not, 
as will be seen from the description above quoted, convey any portion 
of lots 5 and 6, but, on the contrary, retained them and subsequently 
conveyed portions thereof to the predecessors in interest of the plain- 
tifif in error (défendant below), as will subsequently be shown. He un- 
dlertook to convey to the Hope Lumber Company only "ail the riparian 
and water right in front ôf and belonging to" lots 5 and 6; the deed 
reciting that "it is agreed that the average of high-water line for the 
past (5) five years shall be the division line." 

Some time after the deed made by Carter to the Hope Lumber Com- 
pany and on April 14, 1902, he executed a deed (confirmed by a still 
later deed) conveying ail those portions of the said lots 5 and 6 lying 
south of the Northern Pacific Railroad Company's right of wày (being 
those portions thereof bordering on the Lake Pend d'Oreille) to Dono- 
van, Hopka & Ninneman, at the time being a mercantile firm in Hope, 
Idaho, and being the predecessors in interest of the plaintiff in error, 
and under which deed the plaintiff in error and its predecessors in 
interest entered upon the soil and waters in front of lots 5 and 6 and 
constructed a mill, and afterwards a second mill (the first having been 
burned), a wharf, and other structures used in the manufacture, sale, 
and shipment of lumber. 

There was conflicting évidence given on behalf of the respective par- 
ties regarding the average high-water line of the lake in front of lots 
5 and 6 during the five years immediately preceding the date of the 
exécution of the deed from Carter to the Hope Lumber Company ; the 
highest line being given as 17 feet above and the lowest 14 feet above 
the line of extrême low water. And there was évidence also given 
to the effect that the extrême low-water line was fixed by the élévation 
of the lake, given as 2,051 feet. 

On the trial the court expressed doubt as to whether the plaintiff 
could maintain ejectment; saying: 

"The évidence Is not clearly In harmony with the description as set forth 
in the coniplaint. There is an express allégation of the conveyance of the 
soil, and I overruled the demurrer on that ground. The construction of the 
deed is not-free from grave difHculty, but I hâve concluded to take the view 
that it conveys ail the interest which the grantor had, in the boundary Unes 
of the description. Taklng the entire deed together, my conclusion Is that 
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Buch was the Intention of the parties falrly to be gathered from the deed; 
but the conclusion la net free from difiBeulty." 

The court finally gave to the jury thèse two instructions : 

"Gentlemen of the jury, In the vlew whleh I hâve taken of the law of thls 
case, from the undlsputed testlmony, It becomes my duty to say to you that 
the plaintifC is entitled to recover upon the first cause of action. A form 
of verdict has been prepared, which it wlU be your duty to flnd and the 
duty of your foreman to sign: 'We, the jury Impaneled and sworn to try 
the above-entitled cause, flnd for the plalntlff on ail the materlal Issues on 
the first cause of action, and flnd that the "average of hlgh-water Une" re- 
ferred to in the deed offered in évidence by plaintlfC, and referred to and al- 
leged In the complalnt as a part of the description of the premises in con- 
troversy, as follows, to-vtlt, at an élévation of 2,062 feet above sea level.' 
So that so far as thls first phase of the case Is concerned, I am assumlng the 
responsibllity . myself and wlU relieve you from any dlfflculty. It will be your 
duty to return thls verdict. 

"Now, as to the second cause of action, the plalntlfC asks for damages for 
being deprived of the use of the property In controversy during the period 
elapslng from the tlme It was excluded from the use thereof (I thlnlc it is 
claimed by the plalntlff that it was some time In February, 1909, but the date 
is for you to détermine) from the date when It was excluded from the use 
of thls property, If It was excluded (and that Is for you to flnd), up until 
the date of thls suit, which is June 15, 1909. Your verdict upon that cause 
of action cannot exceed §5,000, which, as I understand, is the highest estl, 
mate any witness placed upon the damages, and cannot be less than $1. 
So that your verdict must be In favor of the plalntlff for at least $1, and 
cannot exceed $5,000." 

As has been stated, the jury returned a verdict for the plaintiff as 
d'irected and fixed its damage at the nominal sum of $1. 

[1] By its patent the United States did not undertake to corivey 
anything below ordinary high-water mark. Barney v. Keokuk, 94 U, 
S. 324, 338, 24 L. Ed. 224; Packer v. Bird, 137 U. S. 661, 11 Sup. Ct. 
210, 34 L. Ed. 819. The incidental riparian rights to the waters in 
front of those lots and to the use of the soil under them for certain 
purposes, the grantee of such title held and enjoyed as owner of the 
upland only. The law in respect to the rights that accrue to the owner 
of lands in this country bordering on navigable waters beyond the 
reach of the tides, whether of rivers or lakes, is well settled. Such 
rights are governed by the laws of the several states, subject to the 
paramount public right of navigation. Weems Steamboat Co. v. Peo- 
ple's Company, 214 U. S. 345, 29 Sup. Ct. 661, 53 L. Ed. 1024, 16 
Ann. Cas. 1222 ; Shively v. Bowlby, 152 U. S. 1, 14 Sup. Ct. 548, 38 
L. Ed. 331; Yates v. Milwaukee, 10 Wall. 497, 19 L. Ed. 984; and 
the numerous cases cited in the opinions in those cases. 

"The courts of the TJnited States wlll construe the grants of the gênerai 
government wlthout référence to the rules of construction adopted by the 
States for thelr grants ; but whatever Incidents or rights attach to the own- 
ership of property conveyed by the government wlll be determlned by the 
States subject to the condition that thelr rules do not Impair the efficacy of 
the grants or the use and enjoyment of the property by the grantee. As an in- 
cident of such ownershlp the right of the riparian owner, where the waters 
are above the Influence of the tides, will be limited according to the law 
of the State, elther to low or high water mark, or will extend to .the mlddle 
of the stream." Packer v. Bird, 137 U. S. 661-669, 11 Sup. Ct 210, 212, 34 
L. Ed. 819. 
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[2] The law of the state of Idaho, as established by the Suprême 
Court of that state, is that the riparian owner upon the streams and 
lakes of Idaho (ail of which are unaffected by the tides), whether 
navigable or nonnavigable, takes title to the thread of the stream or 
lake, as the case may be, subject to the public right of navigation. 
Johnson V. Johnson, 14 Idiho, 561, 95 Pac. 499, 24 L. R. A. (N. S.) 
1240; Lattig v. Scott, 17 Idaho, 506, 107 Pac. 47. 

It necessarily results, therefore, that it must be hère held that Car- 
ter got, as an incident of the conveyance of lots 5 and 6 by the North- 
ern Pacific Railroad Company to him under its patent from the gov- 
ernment, title to the waters in front of those lots and to the soil cov- 
ered by them to the thread of the lake, subject to the public right of 
navigation. But such title he received and held only as riparian owner 
of lots 5 and 6 and as a mère incident of the title to those lots con- 
veyedl by the United States. 

[3] The real questions in the case, therefore, are: First, whether 
those incidental and appurtenant rights were separable from the land 
to which they were thus attached, and, if so, whether they passed 
by the deed executed by Carter to the Hope Lumber Company; in 
which event the further questions of estoppel and the right of the 
plaintiff to maintain the action of ejectment. 

In support of their contention that the incidental and appurtenant 
rights referred to were inséparable from the riparian land, the counsel 
for the plaintiflfs in error cite, among other cases, Illinois Central 
Railroad Co. v. Illinois, 146 U. S. 387-445, 13 Sup. Ct. 110, 36 L. 
Ed. 1018, and Potomac Steamboat Co. v. Upper Potomac S. Co., 109 
U. S. 672, 3 Sup. Ct. 445, 4 Sup. Ct. 15, 27 h. Ed. 1070. 

In the case of Illinois Central Railroad Co. v. Illinois, 146 U. S. 
387-445, 13 Sup. Ct. 110, 115 (36 L. Ed. 1018), the Suprême Court 
said: 

"The construction of a pler or the extension of any land Into navigable wa- 
ters for a railroad or other purposes, by one net the owner of lands on the 
shore, does not give the builder of such pier or extension, whether an tn- 
dividual or corporation, any riparian rights. Those rights are incident to 
riparian ownership. They exist with such ownershlp and pass wlth the 
transfer of the land. And the land must not only be contiguous to the 
water, but in contact wlth it. Proximity without contact Is Insufficient. The 
riparian right attaches to land on the border of navigable water without any 
déclaration to that efCect from the former owner, and Its désignation in a 
conveyance by him would be surplusage. See Gould on Waters, § 148, and 
authorities there clted. 

"The riparian proprietor Is entitled, among other rights, as held la Yates 
V. Mllvvaukee, 10 Wall. 497, 504 [19 L. Ed. 984], to access to the navigable 
part of the water on the front of which lies his land, and for that purpose to 
make a landing, wharf, or pler for his.own use or for the use of the public, 
subject to such gênerai rules and régulations as the Législature may pre- 
scribe for the protection of the rights of the publie." 

The case of Potomac Steamboat Co. v. Upper Potomac S. Co., 109 
U. S. 672, 3 Sup. Ct. 445, 4 Sup. Ct. 15, 27 L. Ed. 1070, was a bill 
in equity to restrain the défendants below, who -were the appellees in 
the Suprême Court, from constructing piers and docks on the Potomac 
river, at the city of Washington. The plaintiffs, being in possession of , 
a tract of land bounded by Water street, which was on the margin of 
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-Ihe river, çlaimed that the riparian rights on the side of the street 
opposite ,to their tract attached to it. The défendants denied the 
piaintiffs' title to such riparian rights, and justified their own acts under 
a license from the commissioners of the District of Columbia, who 
claimed title to the river front and riparian rights through deeds vest- 
ing the fee simple- ofWater street, in the city of Washington, in the 
United States. In the course of its opinion, the court said : 

"The décisive eireumètanee in the présent case Is that the United States 
became the riparian proprletor, and succeeded to ail the riparian rights of 
Nptley Young, by bècomiiig the owner In fee simple absolute of the strlp of 
lànd that adjotned the rlyer, and intervened between It and what remained 
, to the original proprletor, Notley Young, af ter that conveyance ; and the 
Buceéssors to his title had no other or gréa ter rights In Water street, or the 
land oii wfalch It was laid out and eventually made, than any other individual 
members^ p£ the public. Whlle It remained a street, It waa subject to their 
usé as à hlghway merely, over which to pàss and repass, and wlthout the 
consent of the United States as proprletor was subject to no prlvate use 
whatev;er. The right of wharfage remained appartenant to it, because, as 
land adjacent to the river, that right was annexed to it by law, and could 
be exerclsed on it by the proprletor; but was severed, by the severance of 
the title, from the remalnder of the original tract, to the whole of whlch 
it had formerly pertained." 

Thèse décisions fall far short of holding that such riparian rights 
cannot be severed from the riparian land and conveyed by its owner 
to third parties while retaining the land to which they were thereto- 
fqre appartenant. 

The çounsel for the piaintiffs in error also cite in support of their 
contention the case of Lake Superior Land Co. v. Emerson et al., 38 
Minn. 406, 38 N. W. 200, 8 Am. St. Rep. 679, in which both parties 
claimed under the same original grantor, who owned a tract of land 
in Minnesota bordering on Lake Superior, which, under the law of 
that State, extended only to low-water mark ; the soil under the water 
below that mark being the property of the state. The court in that 
case did distinctly hold that such riparian and appurtenant rights were 
not separable frorfi the riparian land out of which they grew. "Ri- 
parian rights incident or appurtenant to no land cannot exist," said 
the court. The first décision of the same court in the subséquent 
case of Hanford et al. v.'St. Paul & D. R. Co., 43 Minn. 104, 42 N. 
W. 596, 7 L. R. A. 722, was to the same efïect ; but upon f ull recon- 
«ideration of the last-mentioned case, reported in 44 N. W. 1 144, the 
c6ûrt overruled its fornier décisions, and after reviewing a large num- 
ber of cases said, among other things : 

"We hâve thus consldered: That the riparian proprletor has the exclusive 
right — absolute, as respects every one but the state, and Umlted only by the 
public interests of the state for purposes connected with navigation — to im- 
prove, reclalm, and occupy the submerged land, out to the point of navigabil- 
ity, for any prlvate purpose, as he might do If it were his separate estate; 
that this right, even tHough It may never hâve been exerclsed, is recognized 
and protectèd by the law as property, of whlch he cannot be deprived even 
iby the state wlthout just compensation. That the enjoyment of the right — the • 
use of the premises — need not be assoclated with the use of the upland. That 
it Is for the Interest ofthe state that such waste lands be Improved and ren- 
dered profitable, whlle the state is not concerned as to whether the owner of 
the adjacent upland, or some person to whom he may release his right, make 
the improvement and enjoy the private benefit That the rights of other per- 
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sons are not Involved In the question. That when the land has been reelaimed 
It may be conveyed, according to most of the authorltles, apart from the 
original upland. And that, according to other authorltles, the rlparlan rlght 
may be transferred to and enjoyed by the owner of the next adjacent rlparlan 
estate. From thèse considérations, as well as from the authorltles clted 
bearlng dlrectly upon the question, we think that the quallty of allenablUty 
should be deemed to belong to thls kind of property, as It does to property 
In gênerai. See opinion of Bramwell, B., In Nuttall v. Bracewell, h. R. 2 
Exch. 1, 11. The only reason opposed to thls is the technical one that the 
rlght grows out of, and, untll severed, Is Incident to, a rlparlan estate. We 
hâve corne to feel that thls Is unsatlsfactory, as a reason why such property 
should be deemed inséparable from the parent estate, and incapable of a 
separate existence. If the rlght in question were created out of, or enjoyed 
at the expense of, some other estate or property, and were measured and 
limited by the needs or use pecullar to the rlparlan estate to which it is 
annexed, there would be ground for others to urge that the rlght could not 
be changed or transferred so as to enlarge the scope of a grant or contract, 
or so as to préjudice the party complaining. But no such conditions exist. 
The rights of no one are afflected by allowing the rlparlan owner to convey 
away thls part of his property, as he may hls other property. It is only an 
abstract question whether the rlght originatlng in custom, and having orig- 
Inally attached as an Incident to his rlparlan lands, may now be sold and con- 
veyed, and be enjoyed by the purchaser. It Is for the Interest of the rlparlan 
owner that he be allowed to dispose of or use hls private property at hls own 
discrétion. It Is for the Interest of the public that such property be subject 
to purchase and use, where the owner may be Incapable of improving it. No 
one is interested In opposing such unrestricted allenablUty and use. Although 
we hâve become convinced that the better reason is opposed to our former 
décision upon thls point In Land Co. v. Emerson, 38 Mlnn. 406, 38 N. W. 200, 
8 Am. St. Rep. 679, we should hâve deemed it better that a rule of prop- 
erty, although so recently declared, should not be disturbed, were It not 
that it Is supposed that the resuit of thàt décision, If adhered to, would be 
very serlously prejudlclal to the tenure of a large amount of very valuable 
property, whiph for a long time has been deemed and treated as aliénable and 
enjoyable apart from the rlparlan lands, and which, according to our présent 
opinion, was rlghtfully so treated prior to our décision in the Emerson Case." 

While there is undoubtedly some conflict in the authorities upon 
the subject, the decided weight of authority is to the efïect that the 
incidental and riparian rights of the riparian proprietor referred to 
may be severed from the riparian land by grant, by condemnation, 
by relinquishment, or by prescription. See the large number of cases 
cited in Farnam on Water Rights, vol. 3, § 724 et seq., including the 
cases of Gould v. Stafïord, 91 Cal. 146, 27 Pac. 543, McCann v, Ore- 
gon R. & N. Co., 13 Or. 455, 11 Pac. 236, Parker v. West Coast Pack- 
ing Co., 17 Or. 510, 21 Pac. 822, 5 L. R. A. 61, and Welch v. Oregon 
R. & N. Co., 34 Or. 447, 56 Pac. 417. 

[4-6] In respect to the question of estoppel, we are of the opinion 
that the court below was right in its conclusion that the plaintiff was 
not estopped from the assertion of its rights, for the reason that the 
record shows that each of the parties to the action had not only con- 
structive but actual notice of the claims of the other, and actual knowl- 
edge of the dispute as to what the law governing the case really was 
and took the chance of the resuit of the controversy. And since by 
virtue of the law of the state of Idaho, as has been above shown, the 
common grantor of the respective parties to the action took title to 
the soil in front of lots 5 and 6 to the middle of the lake, subject to 
the public right of navigation, the deed from Carter to the plaintifï's 
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predecessor in înterest passed his title to such soil below the hîgK- 
watçf mark therein designated, for which, together with the physical 
structures erected thereon by the défendants, the action of ejectment 
is propçrly maintainable. 
It results that the judgment must be and is affirmed. 



WBIGEL V. BROWN. 

(Circuit Court of Appeals, Elghth Circuit March 11, 1912.) 

No. 3,645. 

(Syllabua hy the Court.) 

L Falsb Impeisonment (§ 12*) — Jtjstification-^Obdeb ob Peocess Void oh 
Its Face. 

Neltlier the unauthorlzed order of a judge or a justice nor the process 
of a court of llmlted Jurisdlctlon whlch shows on its face that Its com- 
mand is wlthout hls or its jurisdlctlon fumlshes any justification for offl- 
eers or others who obey or act under It. 

[Ed. Note. — For othér cases, see False Imprlsonment, Dec. Dlg. § 12.*] 

2. False Impeisonment (§ 12*) — Justification— Oedee ob Peocess Valid on 

Its Face. 

An ofllcer to whom there comes for exécution the process, falr and valid 
on Its face, of a court havlng gênerai Jurisdlctlon in certain cases to 
cominand tliat whlch the process directs, is thereby protected from personal 
llability in executing it, although the command may be erroneous or In 
excess of the jurisdlctlon of the court In' the particular case. 

[Ed. Note. — For other cases, see False Imprlsonment, Dec. Dlg. § 12.*] 

3. False Impeisonment (§ 8*) — Justification— Judgment of Conviction. 

A certifled copy of the judgment of conviction is the only warrant for 
the confinement of a prlsoner convicted of an offense under the statutea 
of Àrkansas. 

[Ed. Note. — For other cases, see False Imprlsonment, Cent Dlg. Si 68- 
73 ; Dec. Dlg. § 8.*] 

4. False Impeisonment (§ S*) — Justification— Commitmbnt. 

A fine and costs is the Umit of the punlshment for assault and battery 
under the laws of Arkansas, and confinement for default in payment is 
llmlted to the time required to discharge the fine and costs at the rate of 
75 cents per day. A justice of the peaee lawfuUy adjudged the plaintlff 
gullty of assault and battery and fined him $10 and costs, which under 
the law authorized hls confinement for 36 days. A commitment slgned 
by this justice whlch nelther contalned a certified copy of the judgment 
nor conformed to the judgment, but whlch commanded the plalntlfC's im- 
prlsonment for 60 days more than the time prescrlbed by the judgment 
and llmlted hls crédit on hls fine to 50 cents a day durlng his Imprlson- 
ment came to the jailer who received the prlsoner and delivered him to 
the contracter for convict labor who confined him thereunder 78 days 
and whipped him. 

Held, the commitment was unauthorlzed and vold on its face, and fur- 
nished no justification for the complalnant's confinement or whipplng. 

[Ed. Note. — For other cases, see False Imprlsonment, Cent. Dlg. §§ 68- 
73 ; Dec. Dlg. § 8.*] 

•For other cases see same toplc & § nuMbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indeses 
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5. False Tmpeisonment (§ 10*) — Evidence (§ 96*) — Estoppel to Assebt Lia- 

BILITY— PbBSUMPTION AND BURDEN OF PeOOF. 

A prisoner is not estopped from recovering damages for false imprls- 
onment by his f allure to glve notice to the person who confines him of 
the Ulegality of his confinement 

The légal presumption is that every infringement of the right to liberty 
and the pursuit of happiuess is unlawful, and the burden is on him who 
infringes it to see that his action is not illégal, and to justlfy it. 

[Ed. Note. — For other cases, see False Imprlsonment, Cent. Dlg. § 74; 
Dec. Dig. § 10;* Evidence, Cent. Dig. §§ 119-121; Dec. Dig. § 96.*] 

6. CoNDtrcT OF Trial — Charge of Court. 

A gênerai conduct of the trial and the entité charge of the court con- 
sidered, and held neither unjust nor unfalr. 

7. False Imprisonment (§ 31*) — Actions— Evidence— Value of Services. 

Where the statutes of a state by various provisions estimate the value 
of the labor of convicts at 75 cents per day, and there was testimony in 
the case that the contractor for eonvict labor, by agreement vplth the 
convict, let him go for 10 or 12 days for $4.25, there was substantial 
évidence of the value of his services. 

[Ed. Note. — For other cases, see False Imprlsonment, Cent, Dlg. i 
108; Dec. Dig. § 31.»] 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Action by Antone Brown against E. N. Weigel. Judgment for 
plaintifF, and défendant brings error. Affirmed. 

Will Akers and F. T. Vaughan, for plaintiff in error. 
Lewis Rhoton (De E. Bradshaw and T. E. Helm, on the brief), for 
défendant in error. 

Before SANBORN, ADAM S, and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. The laws of the state of Arkansas em- 
power the county court of any county in that state to let the labor of 
persons convicted and sentenced to the county jail to a contractor on 
condition that he agrées to maintain, keep, and work them (sections 
1080 et seq., Kirby's Digest 1904), and they authorize the contractor 
to whip any such prisoner with a strap 2 feet long and 3j4 inches 
wide, attached to a wooden handle, with 10 licks once in 24 hours for 
his refusai to work. Rule 3 of the Prison Board. The county court 
of Pulaski county made a contract of this nature with the défendant 
below, E. N. Weigel. Antone Brown, the plaintiff, had been charged 
with assault and battery, tried, convicted, sentenced to pay a fine of 
$10 and costs, and committed to the jail in default of payment by a 
justice of the peace, and he had been delivered to the défendant Wei- 
gel, who had worked and whipped him. The limit of the punishment 
for the offense of assault and battery, with which alone Brown was 
charged and of which alone he was convicted, was a fine. No au- 
thority was given to the justice to punish that offense with imprison- 
ment (section 1585), and the statutes of Arkansas expressly provided 
that, where a prisoner failed to pay his fines and costs, the contractor 
might keep and work him for such time as at the rate of 75 cents per 
day would discharge them (section 1091), and that the défendant 

•For other cases see same topic & | numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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shoùld nôt bé held in confinement for a fine for a lotfger period than 
al the rate of one day for each 75 cents of the fine (section 2463). The 
plaintiff sued the contractor for false imprisonment and unlawful 
whipping. Weigel defended under a commitment signed by the jus- 
tice who rendered the judgment. There was a verdict and judgment 
for ttîe plaintiff for $2,500, and Wëigel spécifies many alleged errors in 
the trialj the chief of which is that the court below ruled thatthe com- 
mitment which the défendant below offered in évidence constituted no 
justification of the confinement and whipping of the plaintiff by the 
défendant. The additional facts material to the disposition of this 
complaint are thèse: 

Thè plaintiff was confined 78 days. He admitted and alleged in his 
pleading that he was convicted of assault and battery, fined $10 and 
Gosts, in ail $17, and committed to the county jail by the judgment of 
the justice of the peace, and that this fact justified the contractor in 
holding him at the rate of 75 cents a day during 36 days. In view 
of this admission, the court below held that he could recover nothing 
for his imprisonment and lawful whipping during thèse days, but that 
the commitment under which alone Weigel justified was void on its 
face gave him no protectionj and that he was liable in damages for the 
confinement and whipping of the prisoner during the remaining 42 
days that he held him. The statutes of Arkansas provided that "where 
a judgment of death or confinement, either in the penitentiary or coun- 
ty jail, is.pronounced, a certified copy thereof must be furnished forth- 
with to the sheriff, who shall thereupon exécute it, and no other war- 
rant orauthority is necessary to its exécution." Section 2455. "The 
sheriff in executing a judgment of confinement shall deliver the de- 
fendant with a certified copy of the judgment to the keeper of the 
peniteritiary, or to the jailer, according to the judgment." Section 
2461. "The défendant shall not be held in confinement for a fine for a 
longer pérîôd than at the Jàtè of one day for each 75 cents of the 
fine." Section 2463. 

There \vaS no évidence that any certified copy of the judgment of 
the justice was ever deliyered to the sheriff, the jailer, or the con- 
tractor. The commitment on which the défendant relies did not 
correctly recite, rior did it correspond with, the judgment of the jus- 
tice. That judgment was that Brown was convicted of assault and 
battery, and that he pay a fine of $10 and costs, and be committed to 
the county jail in default of payment. The commitment recited that 
Brown was convicted of assault and battery, adjudged to be confined 
in the courtty jail for 60 days, to pay a fine of $10 and $18.50 as costs, 
and it directed the officer, irt default of payment of the fine and costs, 
to deliver hirti to the jailer "to be imprisoned in the-manner provided 
by law, until thé fine and costs are paid, not exceeding, however, one 
day" for evéry 50 cents of said fine and costs remaining unpaid." 
This commitment was signed by the justice who rendered the judg- 
ment. The 60 days imprisonment there recited and the confinement 
until at the rate bf 50 cents a day the fine and the costs were paid 
were not' only dehors the judgment rendered, but they were beyond 
the power of the justice to inflict in the case of which he had jurisdic- 
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tion under the statutes of Arkansas. The justice was a witness at 
the trial. He was repeatedly asked whether or not this 60 days im- 
prisonment was in the commitm'ent when he signed it, and his answer 
invariably was that he would not testif y ; that, if he put it in there, he 
knew better. 

[3] Much argument is presented and many authorities are cited to 
show that when a judicial officer who has jurisdiction of the subject- 
matter and of the parties, in good faith and in the exercise of his pow- 
ers as a judge, décides that he has the power to render it, and renders 
a judgment or sentence in excess of his jurisdiction, he incurs no lia- 
bility to respond in damages to the party injured thereby. Lange v. 
Benedict, 73 N. Y. 12, 25, 29 Am. Rep. 80; Clark v. Holdridge, 58 
Barb. (N. Y.) 61 ; Butler v. Potter, 17 Johns. (N. Y.) 145 ; Mcintosh v. 
Bullard, 95 Ark. 232, 129 S. W. 85. The proposition has no relevancy 
to the issues in this case. In the trial and décision of the issue wheth- 
er or not Brown was guilty of assault and battery and the imposition 
of the sentence rendered, the justice exercised his judicial powers. 
That judgment was within his jurisdiction and lawful. When he had 
rendered it, the exercise of those powers in that case ceased. If he 
had subsequently issued the certifîed copy of that judgment which the 
statutes prescribed as the authority for the sheriff and j aller to con- 
fine Brown, he would hâve been exercising a mère clérical or minis- 
terial power, the power of acting as his own clerk. His issue of the 
commitment which he signed was a mère clérical or ministerial act. 
In its issue he exercised none of the powers of a judge. The counsel 
in this case hâve cited no statute which gave this justice any author- 
ity to issue this commitment and a search of the laws of Arkansas has 
disclosed none. The certifîed copy of the judgment required by the 
sections of the statutes which hâve been cited seems to be the only 
authorized warrant for the confinement of a person in that state. 

[4] If, however, the justice had authority to issue a commitment, 
an indispensable condition précèdent to its issue or its validity was 
that it should conform to the judgment upon which it was founded 
aftd to the law under which it was issued, and this commitment did 
neither. It committed the plaintif! to jail for 60 days and limited his 
crédit on his fine and costs to 50 cents a day, contrary to the statutes 
of the state and in violation of the rule of law that a commitment 
may never authorize a severer punishment than the judgment on which 
it is founded. The stream may not rise higher than its source. As 
the issue of the commitment was not a judicial but a mère clérical or 
ministerial act, and as the justice testified that, if he inserted in it the 
authority to imprison Brown for 60 days and the limitation of his 
crédit on his fine to 50 cents a day he knew better, it is certain that, 
if the justice were a défendant in this case, he could not escape lia- 
bility for the damages which the plaintiflf has suffered f rom his unlaw- 
ful act. 

[2] Counsel invoke the rule that an officer to whom there cornes for 
exécution the process, fair and valid on its face, of a court having 
gênerai jurisdiction to command that which the process directs is 
thereby protected f rom personal liability in executing it, although the 
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command of the court may be erroneous or in excess of îts jurisdic- 
tion in the particular case. Jennings v. Thompson, 54 N. J. Law, 55, 
22 Atl. 1008; Martin v. Collins, 165 Mass. 256, 43 N. E. 91 ; Douglass 
V. Stahl, 71 Ark. 236, 240, 241, 72 S. W. 568. But this rule fails to 
reach the case in hand. This commitment was neither fair nor valid 
on its face. On the other hand, it was void on its face because it was 
not, nor did it purport to contain, that certified copy of the judg- 
ment which the statutes of Arkansas make the only warrant or au- 
thority for the confinement of a prisoner, because it disclosed on its 
face that the crime of which Brown was convicted was assault and 
battery and committed him to imprisonment for 60 days when a fine 
was the only punishment which the court that tried him could inflict 
upon him under the laws of Arkansas, because it authorized his con- 
finement, until at the rate of 50 cents a day his fine and costs were 
paid, in violation of the express command of the statute that no pris- 
oner should be held in confinement for a fine for a longer period than 
would discharge it at the rate of 75 cents for each day. 

[1] Neither the unauthorized command of a judge or justice nor the 
process of a court of limited jurisdiction which shows on its face that 
its command is without his or its jurisdiction and void furnishes any 
protection to officers or others who obey it or act under it. Piper v. 
Pearson, 2 Gray (Mass.) 120, 61 Am. Dec. 438; Ex parte Baldwin, 60 
Cal. 432, 435; Allen v. Gray, 11 Conn. 95; Hoit v. Hook, 14 Mass. 
210, 213; Sandford v. Nichols, 13 Mass. 286, 289, 7 Am. Dec. 151; 
Tracy v. Swartwout, 10 Pet. (35 U. S.) 80, 94, 9 L. Ed. 354; Casselini 
V. Booth, 77 Vt. 255, 59 Atl. 833. There was no. error in the ruling 
of the court that the commitment hère in question fumished no justifi- 
cation of the contracter for confining and whipping the plaintiff. 

The second complaint of the trial is that the court excluded 
évidence of the character of the assault and battery of which Brown 
was convicted, of the person upon whom it was committed, and of 
the fact that the first charge against him was of an assault with in- 
tent to commit a râpe. None of this évidence, however, had any rele- 
vancy to the issues in this case. They were whether or not the con- 
finement and whipping were justified by the commitment, and, if they 
were not, the amount of the damages the plaintiff was entitled to re- 
cover. The évidence hère offered was too remote and inconsequential 
to be compétent on the question of damages, and it had no tendency 
to establish the claim of either party on the other issue. 

[5] It is specified as error that the court refused to instruct the jury 
that if the plaintiff knew, or could hâve known by the exercise of or- 
dinary diligence, that the restraint recited in the commitment was for 
a longer period than authorized by law for a conviction for an as- 
sault and battery and failed to inform the défendant of that fact and 
to take légal steps for his release, and there was no neglect of the de- 
fendant in failing to ascertain the fact, the défendant might assume 
that the commitment was correct and the plaintiff could not recover, 
that the court also committed error in that it failed to instruct the jury 
that the plaintiff could hâve obtained his release by writ of habeas cor- 
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pus, and that, if they found that he knew he was being detained longer 
than the stattite authorized and failed to do this, or to notify the de- 
fendant of his unlawful détention, this should be taken into considéra- 
tion in determining the amount of his damages. 

But there was no error in thèse rulings. The inaliénable right to 
liberty and the pursuit of happiness demands itself and no one is es- 
topped from recovering it or damages for its infringement by his 
silence in the face of lawless and resistless might. The légal presump- 
tion is that every infringement of that right is unlawful, and the bur- 
den is on him who inflicts it to justify his action. The Constitution 
perpetually cries its stern and forbidding warning that no person 
shall be deprived of Ufe, liberty, or property without due process of 
law. And whoever, under such statutes as bave been cited in this case, 
confines and inflicts corporal punishment upon a person, must see to 
it that he at least bas process that is not void on its face to protect 
him in his course. Dynes v. Hoover, 20 How. 65, 80, 15 L,. Ed. 838. 
After the time during which the défendant could lawfully hold the 
plaintiff had expired, his agent, pursuant to gênerai directions which 
the défendant had given him, whipped the plaintifï with a leather 
strap attached to a wooden handle while two other prisoners held 
him. What an absurdity it would be for a court to deliberately hold 
that Brown was estopped from recovering damages for this unlawful 
confinement and beating because this helpless victim did not cry out 
to his tormentor that his act was unlawful, and did not thereby prob- 
ably subject himself to a severer whipping and greater sufïering. 

[6] Counsel complain that the gênerai conduct of the trial, the 
statements of the judge during the admission of the évidence, and his 
charge at its close were partial and calculated unduly to influence 
the jury to décide the case in favor of the plaintiff and to give him 
excessive damages. The statements of the judge and his charge hâve 
been read and thoughtfully considered, but we find nothing in them 
to sustain this complaint. The trouble with the patient and com- 
mendable endeavors of counsel to défend their client in this case was 
the facts which the case présents. On the main issue thèse facts pré- 
sent no défense for him, the évidence would bave sustained a peremp- 
tory instruction for the jury to return a verdict for the plaintiff, and 
the only real question for them to consider was the amount of the 
damages. There could, therefore, bave been no unlawful partiality 
for the plaintiff in the trial of the chief issue, for the law settled that 
against the défendant. On the question of the measure of damages 
the case for the plaintiff was so strong that it would baye been 
grievous error to hâve minimized it or to bave treated it lightly. A 
citizen was adjudged guilty of assault and battery and finedi $10 and 
costs which a confinement of 36 days would bave discharged at the 
rate of 75 cents a day according to law. Some one caused an unau- 
thorized commitment to issue commanding this man's imprisonment 
60 days more. That commitment was void on its face. So far as we 
bave been able to discover, a certified copy of the judgment is the 
only warrant for holding a person in confinement on conviction of an 
offense under the laws of the state of Arkansas, and, if the commit- 
194 F.— 42 
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ment could hâve been lawfuUy issued, this one did not follow the 
judgment and discloséd on its face that its command was violative of 
the lawi For 42 days the défendant was confined and worked and 
once during that time he was whipped by the défendant without war- 
rant or authority of law. It was thèse facts and their effect on the 
minds of a jury of 12 men which caused them and which ought to 
hâve caused them to return a verdict for substantial damages. No 
court could fairly présent the law applicable to thèse facts without dis- 
closing the gravity of the wrong inflicted upon the plaintiff, and we 
find nothing in the conduct of the trial, the statements of the judge, 
or his charge to the jury that was either unjust or unfair to the de- 
fendant. Times Publishing Co. v. Carlisle, 94 Fed. 762, 779, 36 C. 
C. A. 475, 492. 

[7] Finally, complaint is made that the court instructed the jury 
that the plaintiff was entitled to recover of the défendant the reason- 
able value of his services during the 42 days when he was unlawfully 
confined, in the absence of évidence of that value. But the statutes of 
Arkansas provided that, when convicts were worked on roads, bridges, 
or other county improvements by order of the county court, they 
should each receive 75 cents per day (section 1103), that a person con- 
victed of a misdemeanor and fined might be worked by a contractor 
as many days as would discharge his fine and costs at the rate of 
75 cents per day (section 1092), and that, when the punishment of an 
offense is a fine, imprisonment shall not exceed one day for each 
75 cents of the fine and costs (sections 2443, 2463). The plaintiff 
Brown testified, although his testimony was contradicted, that the 
agent of the défendant had $4.25 of his money, and that for that 
amount of money he let him go for 10 or 12 days. In view of this 
testimony and the provisions of the statutes which hâve been cited, 
we carmot hold that thene was no substantial évidence of the value of 
Brown's services during the 42 days he was unlawfully confined, and 
the judgment below must be afiirmed. 

It is so ordered. 



In re RANSFORD. 

In re 3. W. FLEMING CO. 

(Circuit Court of Appeals, Sixth Circuit. March 13, 1912.) 

No. 2,147. 

1. Liens (5 1*)— Définition, 

In the strict légal sensé, a "lien" Is a rlght In one person to detaln that 
which Is In his possession belonglng to another untll certain demands of 
such person in possession are satisfied. 

[Ed. Note. — For othet cases, see Liens, Cent. Dlg. §§ 1, 4, 23 ; Dec. Dig. 
81.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4144-^153; 
vol. 8, p. 7707.] 

2. Attaosment (§ 177*) — Effect or Levt— Création of Lien. 

In the strict légal sensé, an attachment on mesne process does not con- 
stltute a lien, but the charge or iucumbrance created by selzing property 

•For other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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nnder an attachment to awalt the resuit of a suit îs flenomlnated a lien, 
and such is Its usual désignation. 

[Ed. Note. — For other cases, see Attachment, Cent Dlg. §§ 524r-527 ; Dec. 
Dlg. § 177.»] 

3. Bankruptct (§ 200*) — ^Liens— Gaenishee Judgment. 

Under Bankruptey Act July 1, 1898, c. 541, § 67f, 80 Stat. 565 (U. S. 
Comp. St. 1901, p. 34.50), whicli provides that ail levies, judgments, attacb- 
ments, or otlier liens, obtained through légal proceedings against an insol- 
vent withln four niontlis of the filing of a pétition in bankruptey, shall be 
void in case he is adjudged a banUrupt, a lien acquired by a Judgraent 
against a bank, as garnishee, for the amount of funds whlch the princi- 
pal défendant had on deposit, was voided by the institution withiu four 
months of bankruptey proceedings against him, and the property passed 
to his trustée. 

TEd. Note.— For other cases, see Bankruptey, Cent Dlg. |§ 289, 206-300, 
306-316; Dec. Dig. § 200.*] 

4. NOVATION (§ 1*) — DEFINITION. 

"Novation" is deflned to be the substitution by mutual agreement of one 
debtor or of one créditer for another, whereby the old debt is e-xtiiiguisbed, 
or the substitution of a new debt or obligation for an existing one, which 
Is thereby estinguished. 

[Ed. Notç. — For other cases, see Novation, Cent Dlg. § 1; Dec. Dlg. i 
1 ;* Payment Cent. Dig. § 20. 

For other définitions, see Words and Phrases, vol. 5, pp. 4S4;8-4;8ôl; 
vol. 8, p. 7733.] 

6. Novation (i 1*) — Hequisites. 

The requisites of a novation are 0) a valld prlor obligation to be dls- 
placed, (2) the consent of ail tbe parties to the substitution, (.'{) a sutH- 
cient considération, (4) the extinction of the old obligation, aiid (ô) the 
création of a valid new one. 

[Ed. Note. — For other cases, see Novation, Cent. Dig. § 1; Dec. Dig. § 
1 ;• Payment, Ceut. Dig. § 20.] 

8. Bankbuptct (§ 188*) — Liens— Garnishee Judqiient— Novation. 

Under Comp. Laws Mieh, § 10,(!35, whlch provides that a Jndgment 
against a garnishee shall discharge him from ail demands by the iiriucipal 
défendant for ail money or property paid or delivered by force of the 
judgment, a judgment against a bank, as garnishee, for the amount of 
funds which the principal défendant had on deposit, did not auiouut to 
a novation, so as to entitle the plalntifC to such funds as agaitist the prin- 
ciT>îil defendant's trustée in bankruptey ; the adjudication having occurred 
■within four months. 

[Ed. Note.— For other cases, see Bankruptey, Cent Dlg. §5 270, 286-205 ; 
Dec. Dlg. § 188.*] 

7. Bankruptcy (§ 217*) — Summabt Proceedings — Garnishee Judgment — En- 

JOI.MNG COLbECTION. 

The District Court has jurisdlction to enjoin in a summary prooeeding 
the collection of a garnishee judgment; the principal détendant haviug 
been adjudicated a bankrupt within four months. 

[Ed. Note. — For other cases, see Bankruptey, Cent Dlg. §§ 323, 330, 340 ; 
Dec. Dig. § 217.*] 

Pétition to Review Order of the District Court of the United States 
for the Western District of Michigan. 

In the matter of J. W. Fleming Company, bankrupt On pétition 
of Thomas Ransforâ to review an order of the District Court enjoin- 
ing the collection of a garnishee judgment. Order affirmed. 

•For other cases see same toplc & { humbkb lu Dec. U Am. Digs. ISQl to date, & Rep'r Indexu 
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Alex. Sutherland (C. J. Chaddock, on the brief), for petitioner. 
Richard C Goodspeed, for respondent. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

SATER, District Judge. The petitioner seeks a review of an or- 
der made by the District Court in a bankruptcy proceeding enjoining 
him from the collection of his garnishee judgment. 

Ransford sued the Fleming Company, a Michigan corporation, in 
the State court, on its indebtedness to him, and at the same time gar- 
nished the National Lumberman's Bank of Muskegon, Mich. (herein- 
after called the bank), in which the Fleming Company had deposited 
its funds. Judgment was rendered in his favor on October 22, 1910, 
against the principal défendant for $568.85, and two days later he ob- 
tained judgment against the bank, as garnishee, for the same amount. 
He thereupon caused an exécution to issue against the bank. Before 
any action was taken thereon and within four months of the time 
Ransford brought his action against the Fleming Company, an invol- 
untary pétition in bankruptcy was filed against such company in the 
District Court of the Western District of Michigan, and at or about 
the same time Ransford was restrained from proceeding further 
against the bank. On a final hearing, the District Court adjudged 
that the right to the possession of the funds in the bank passed to the 
bankrupt's estate on the adjudication of bankruptcy, and that the 
trustée was authorized and directed to collect the same. Ransford 
was at the same time enjoined from further prosecution of his gar- 
nishment proceedings. He then brought the case hère for review. 

The petitioner's insistence is that by virtue of his judgment against 
the bank he was substituted for the principal défendant as its cred- 
itor to the amount of his judgment against it, in the place and to the 
exclusion of the Fleming Company, and remitted solely to the bank 
for the satisfaction of his claim — in short, that the garnishee judg- 
ment resulted in a novation. He bases this contention on the rule 
announced in Neely v. Rood, 54 Mich. 134, 19 N. W. 920, 52 Am. 
Rep. 802, that, "where money is deposited in a bank, it becomes the 
money of the bank, and the bank is then the depositor's debtor for its 
amount," and on the provisions of the Michigan statute which author- 
ize Personal judgment against the garnishee, if his disclosure shows 
an indebtedness from him to the principal défendant, whereas, if his 
disclosure reveals goods and chattels belonging to the principal de- 
fendant, the creditor, broadly stated, must exhaust such property and 
not that of the garnishee, to satisfy his debt, unless the garnishee re- 
fuses to deliver the defendant's property as required by statute. His 
position is necessarily untenable, if, as was held by the trial judge, 
g'arnishment of and judgment against the bank created only a qualified 
lien in his favor on the debt owing by it to the Fleming Company to 
an extent sufficient to satisfy his judgment. 

[1, 2] We concur in the conclusion reached by the court below. 
In the strict légal sensé, a lien is a right in one person to detain that 
which is in his possession belonging to another, until certain demands 
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of such person so in possession are satisfied. Jones on Liens, § 3. 
In that sensé, an attachment on mesne process does not constitute a 
lien (Jones on Liens, § 12), but the charge or incumbrance created by 
seizing property under an attachment to await the resuit of a suit is 
denominated a lien (Peck v. Jenness, 7 How. 612, 622, 12 L. Ed. 841), 
and such is its usual désignation (Drake on Attachments, § 532 [7th 
Ed.] ; 20 Cyc. 1058; Jones on Liens, § 2; 14 Am. & Eng. Law, 867). 
[3] Subdivision "c" of section €? of the Bankruptcy Act, however, 
includes an attachment upon mesne process among liens created by 
or obtained in or pursuant to any suit or proceedings at law or in 
equity. Subdivision "f" provides : 

"That ail levies, judgments, attachments, or other liens, obtained through 
légal proceedings against a person who is insolvent, at any time within four 
months prior to the filing of a pétition in bankruptcy against him, shall be 
deemed nuU and void in case he is adjudged a bankrupt." 

An attachment is thus specifically designated as a lien. 

Garnishment process accomplishes in effect the same resuit as an 
attachment. In Bethel v. Judge of Superior Court of Détroit, 57 
Mich. 379, 24 N. W. 112, it was held that garnishment process is in 
the nature of an équitable attachment of assets belonging to the prin- 
cipal défendant, but held by a third person, the purpose of which 
process is to apply such assets in the discharge of the defendant's debt. 
The phrase "légal proceedings," occurring in subdivision "f," ap- 
plies to proceedings in garnishment and includes any proceeding in a 
court of justice by which a party pursues a remedy which the law 
afifords him, and the charge or incumbrance created by garnishment 
proceedings is one of the "other liens" mentioned in such subdivision, 
and such it has been held to be. Re McCartney (D. C.) 109 Fed. 621 ; 
Re Beals (D. C.) 116 Fed. 530; Bank of Commerce v. Elliott, 109 
Wis. 648, 85 N. W. 417; Klipstein & Co. v. Allen-Miles Co., 136 
Fed. 385, 69 C. C. A. 229 (C. C. A. 5) ; Loveland on Bank. (3d Ed.) 
545. Garnishment does not create a lien upon effects or crédits in 
the same sensé that attachment by direct seizure créâtes a lien upon 
property, but it does create a lien of such a character that, so long as 
it continues and the garnishee seeks to préserve his own rights, he 
cannot pay to the principal défendant, nor can the principal défendant 
collect his debt from him. The inchoate lien created by it takes ef- 
fect from the time of service and can be perfected only by judgment, 
on the rendition of which the garnishee becpmes a judgment debtor 
of the creditor ; but the lien is not absolute, but a qualified one, which 
might at any time be divested by the payment of the judgment by the 
debtor or by any one acting in his interest. As between the judgment 
creditor and the bank, while the judgment against the latter remamed 
in force, the indebtedness from the bank could not be appropriated 
to the payment of the Fleming Company's debts as against the rights 
of the judgment creditor, but it had not absolutely become his prop- 
erty. The sheriff had been commanded to enforce payment of suffi- 
cient of the indebtedness to satisfy the petitioner's judgment; but the 
time within which that was to be done had not elapsed, and the exé- 
cution was still in his hands unexecuted. The rights of the petitioner 
were still subject to interception. The case thus falls within the rule 
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announced in Clarke v. Larremore, 188 U. S. 486, 23 Sup. Ct. 363, 47 
h. Ed. SSS. Under section 67f of the Bankruptcy Act, the lien ac- 
qtiired by the petitioner was voided and wholly discharged by the in- 
stitution of the bankruptcy proceedings, and the property passed to 
the trustée in bankruptcy as a part of the bankrupt's estate. 

[4] Aside from the îâct that the opération of the g-arnishee judg- 
ment as a quaHfied lien precludes the existence of a novation, there 
is another aspect of the case which overthrows the petitioner's con- 
tention in this respect. "Novation" is defined to be : 

"The substitution by mutual agreement of one debtor or of one créditer for 
another, whereby the old debt is extinguished, or the substitution of a new 
debt or obligation for an exlstlng one. which is thereby extinguished." 29 
Cyc. 1130; Guichard v. Brande, 57 Wis. 534, 15 N. W. 764; Fuller & Rica 
Lumber Co. v. Houseman, 117 Mlch. 553, 76 N. W. 77; Dean v. EUis, 108 Mich. 
240, 65 N. W 971. 

[5] The requisites of a novation are (1) a valid prior obligation 
to be displaced, (2) the consent of ail the parties to the substitution, 
(3) a sufficient considération, (4) the extinction of the pld obligation, 
and (5) the création of a valid new one. Piehl v. Piehl, 138 Mich. 
515, 101 N. W. 628; Clark v. Billings, 59 Ind. 508, 509. 

[6] To çonstitute a novation in the true sensé, the petitioner's jj-idg- 
ment myst be consider«d and treated as a contract, but to do so is to 
run cQUnter to the decided prépondérance of authorities. 23 Cyc. 
673, 674; Black on Judgments, §§ 7-11; 17 Am. & Eng. Ency. Law, 
763, 764. In Wattles v. Wayne Circuit Judge, 117 Mich. 662, 665, 
76 N. W, 115, 116 (72 Am. St. Rep. 590), it was said that "judgments 
are ir(variably classified with contracts with référence to remédies up- 
on themf'; but the petitioner is not seeking a remedy on his judg- 
ment. The law implies a promise on the part of a judgment debtor 
to pay a judgment that ha,s been recovered against him, but a judg- 
ment diiïers from a contract in that it lacks the mutual assent of the 
parties, which is essential to a valid contract, and is usually against 
the wiil of the debtor. 17 Am. & Eng. Ency. Law, 764; Evans- 
Snider-Buhl v. McFadden, 105 Fed. 293, 299, 44 C. C. A. 494, 58 E. 
R. A. 900. The petitioner, therefore, insists that his garnishee judg- 
ment resulted in a novation, not by virtue of the consent of himself, 
the bank, and the principal défendant, but by opération of the law of 
Michigan, as declared in Neely v. Rood and the statutes on garnish- 
ment. The fallacy of this claim is exposed by the provisions of sec- 
tion 10,635, Comp. L. Miph., and the logical resuhs following there- 
f rom. That section is as follows : ■ 

"The judgroent against any person, as a garnishee, shall acquit and diseharge 
such garnishee * * * from ail demands by the principal défendant * * « 
for ail such money or property, as aforesald, paid or delivered by the garnishee 
by force of such payment tiudgment) ; and if any garnishee shall be sued 
tberefor or for anythlng doue by virtue of the provisions of this chapter, he 
may, under the gênerai issue, give the spécial matter in évidence." 

Without entering at length into a considération of ail the reasons 
that mav be assigned for the conclusion reached, suffice it to say that 
under the state law it is not the rendition of the garnishee judgment 
that extinguishes the old debt; — the debt of the principal défendant — 
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and absolutely absolves the g^arnishee from liabilîty to him to the ex- 
tent of the judgment, but the payment of the judgment by the gar- 
nishee défendant. If payment is not made by him, the old debt still 
subsists as an enforceable claim. The principal défendant remains 
liable and exécution may issue against him for any part of the judg- 
ment not recovered from the garnishee. The principal debtor has 
also the légal right, at any time prior to payment by the garnishee, to 
satisfy his debt, and, should he do so, he may be restored to his en- 
tire claim against his original debtor, the garnishee, and may pro- 
ceed to collect as if the judgment had not intervened. He may sue 
the garnishee for the sum due him, notwithstanding the garnishment 
proceedings. The garnishee, if judgment has not beeri rendered 
against him, may plead the pendency of such proceedings in abatement 
of the suit, but if judgment be obtained against him by the attaching 
creditor at any time before judgment in the principal defendant's suit 
is rendered, the garnishee may plead such judgment as an absolute 
bar to such defendant's action. Grosslight v. Crisup, 58 Mich. 531, 
25 N. W. 505. If, however, the judgment against the garnishee be 
thereafter satisfied by the principal défendant or in his behalf, thereby 
lifting the charge or Hen on the funds in the garnishee's hands and 
restoring the control of the same to him, his plea in bar does not avail, 
and a recovery may be had against him. Harris v. Chamberlain, 126 
Mich. 280, 85 N. W. 728. The judgment creditor may at the time of 
bringing his original suit or thereafter, if it be deemed advisable, cause 
a séries of writs of garnishment to issue against différent creditors of 
the principal défendant and may hâve différent judgments in his fa- 
vor, although he can hâve but one satisfaction of his debt. As the 
petitioner's judgment against the bank did not exonerate the Fleming 
Company from liability to him, and could not do so until paid by the 
bank, it did not operate as a novation. 29 Cyc. 1134. 

If judgment against the garnishee opérâtes as a satisfaction of the 
debt against the principal défendant and compels the creditor to look 
to the garnishee alone for payment, the garnishment law would often 
prove a snare to entrap the creditor. Should the garnishee fail, the 
creditor would go empty-handed, although the principal défendant 
might be abundantly able to pay. A creditor could not safely take 
judgment against a garnishee of doubtful financial responsibility, if 
the mère rendition of a garnishment judgment discharges, pro tanto, 
the principal debt. 

[7] The objection that, by reason of the alleged adverse nature of 
the claim made by petitioner, the District Court had no jurisdiction 
to entertain summary proceedings, by way of injunction, cannot be 
sustained. It follows, from what has been said in the opinion, that 
the petitioner was not in adverse possession, actual or constructive, 
of the fund in question. The proceeding in the District Court was a 
controversy between the trustée in bankruptcy and the petitioner, as 
to which was entitled to receive payment from the garnishee défend- 
ant of the indebtedness primarily owing to the bankrupt's estate. The 
rights of a garnishing creditor can be no greater than those of an at- 
taching creditor, and as the rights of the latter are voided by a bank- 
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ruptcy proceeding, the same must be true of those of the former. 
The title to the indebtedness of the bank was in the trustée (Acme 
Harvester Co. v. Beekman Lumber Co., 222 U. S. 300, 32 Sup. Ct. 

96, 56 L,. Ed. , decided by the Suprême Court December 18, 1911), 

and we think for the purposes of this suit the debt should be regarded 
as constructively in his possession, and that the District Court had 
jurisdiction to proceed summarily to détermine the rights of the par- 
ties. 
There is no error in the record, and the court below is affirmed. 



ALLEN V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. February 27, 1912.) 

No. 1,070. 

1, Pebjtjey (§ 15*) — TwrcE in Jeopaedy for Same Offense. 

One may be convicted of perjury for testlfying falsely In hls own be- 
half on hls trial for counterfelting of whlch be Is acqulttecl, aud Is 
not thereby twice put In jeopardy for tbe same offense, but the govern- 
ment should not Instltute a- prosecutlon for perjury on substantially the 
same évidence presented on the trial for counterfelting. 

[Ed. Note. — For other cases, ïee Perjury, Cent. Dig. § 62 ; Dec. Dlg. § 
15.*] 

2. Pebjxjrt (§ 37*) — Evidences— Instructions. 

Where, on a trial for perjury, no wltness directly testifled to the fal- 
slty of the testlmpny of accused, and there was no direct wrltten évi- 
dence sprlnglng from accused provlng the falslty of hls testimony nor 
any admission establlshed by évidence, inconsistent wlth his innocence, 
the action of the court In charglng that a conviction was authorlzed if 
the testimony of the prosecutlon Irreslstibly led the jury to the con- 
clusion beyond a reasonable doubt, that accused swore falsely and con- 
trary to what he necessarily knew to be the truth, and in refusing to 
charge that to convict, the falsity of the testimony must be proved by 
two crédible witnesses or by one wltness and corroboratlve clrcumstano- 
es, was réversible erroi*. 

[Ed. Note.— For other cases, see Perjury, Cent Dlg. §§ 134r-lS8; Dec. 
Dlg. § 37.*] 

In Error to the District Court of the United States for the West- 
ern District of North Carolina, at Greensboro. 

Sidna Allen was convicted of perjury, and brings error. Reversed. 

Walter S. Tipton and J. C. Buxton (Watson, Buxton & Watson, 
on the brief), for plaintiiï in error. 

A. L. Coble, Asst. U. S. Atty. (A. E. Holton, U. S. Atty., on the 
brief), for the United States. 

Before PRITCHARD, Circuit Judge, and DAYTON and ROSE, 
District Judges. 

ROSE, District Judge. The plaintiff in error was the défendant 
below. He will be called thé défendant. The défendant in error will 
be referred to as the government. The circumstances are peculiar. 
A year before the présent indictment was returned, the défendant and 

•For other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'p Indexes 
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one Dickins had been jointly indicted in the court below for ( 1) mak- 
ing counterfeit $20 gold pièces; (2) having such coins in their pos- 
session with intent to defraud ; and (3) passing or attempting to pass 
some of such coins on particular individuals. To such indictment 
Dickins pleaded guilty. The défendant stood his trial. It was proved 
that the défendant and Dickins livéd close together in Carroll county, 
Va. They had been for some time closely associated. The défendant 
had in writing ordered machinery which could be used to make coun- 
terfeit coins. He had paid for this machinery by his personal check. 
Dickins had invented a wagon brake. The défendant had a half 
interest in the patent therefor. In February, 1910, they came together 
to Winston-Salem, N. C. Their avowed purpose was to sell rights 
under the brake patent. While in Winston-Salem, Dickins passed or 
attempted to pass two of the counterfeit coins, one upon a prostitute, 
the other upon a hack driver. As a resuit of his oflfering one of the 
coins to the latter, he was arrested. At the time he attempted to pass 
thèse coins, and when he was arrested, the défendant was waiting 
for him at a railroad station in Winston-Salem. There were many 
other facts and circumstances offered in évidence. Some of thèse 
tended to show that the défendant and Dickins were acting in con- 
cert. There was testimony that some man who answered more or 
less closely to the description of the défendant had after the arrest 
of Dickins made an unsuccessful attempt to recover from the prosti- 
tute the coin which had been passed upon her. The défendant took 
the stand in his own behalf. He admitted everything to which those 
government witnesses, who had positively identifîed him, had sworn. 
He gave an explanation of ail such circumstances consistent with his 
lack of any knowledge of or participation in any illégal act of Dickins. 
He denied that he had ever visited the prostitute in question, or had 
ever had any communication of any kind with her. He was acquitted. 

About 12 months afterwards, the indictment now before us was 
found. By it he is charged with perjury in having sworn at his trial 
for counterf eiting that he was not guilty of the counterf eiting charge ; 
that he did not hâve the counterfeit coins in his possession, nor did 
he attempt to pass them ; that he had nothing to do with the counter- 
feit money that Dickins made and passed ; that he did not know that 
Dickins had in his possession in Winston-Salem a counterfeit coin; 
that he did not make or aid and abet Dickins in the manufacture of 
counterfeit coins; and that he was in Winston-Salem on February 
10, 1910, only for the purpose of selling a patent wagon brake. At 
the trial of the défendant for perjury, the testimony on both sides was 
in ail substantial respects the same as that which had been given v;hen 
he was called upon to answer the indictment for counterfeiting. It 
is true that the government did prove two additional attempts of 
Dickins to pass the counterfeit coins. When making one of thèse 
attempts, it was shown that Dickins had a companion. Such com- 
panion did not look unlike the défendant, but the witness would not 
swear that it was in fact the défendant. The défendant was convicted. 

A number of assignments of error are made. The most impor- 
tant are intended to raise the questions (1) whether such a prosecution 
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can be maîntained àt ail; and (2) whether the défendant can te prop- 
erly convicted when no witness has testified that what the défend- 
ant had sworn in the first trial was false, and when it is not shown that 
the défendant has ever in writing or otherwise made any représenta- 
tion necessarily inconsistent with the truthfulness of the évidence for 
the giving o£ which he was put upon his trial. 

[1] The défendant says that he has been twice put în jeopardy for 
the sùme offense. With this contention we cannot agrée. Passing 
or trying to pass in February counterf eit coins upon various rési- 
dents of Winston-Salem is not the same offense as forswearing one's 
self in June in the United States District Court at Greensboro. State 
V. Vandemark, 77 Conn. 201, 58 Atl. 715, 1 Ann. Cas. 161; State v. 
Williams, 60 Kan. 838, 58 Pac. 476; Hutcherson v. State, 33 Tex. 
Cr. R. 67, 24 S. W^ 908; State v. Bevill, 79 Kan. 524, 100 Pac. 476, 
131 Am. St. Rep. 345, 17 Ann. Cas. 753; State v. Cary, 159 Ind. 
504, 65 N. E. 527; People v. Albers, 137 Mich. 679, 100 N. W. 908; 
State V. Caywood, 96 lowa, 372, 65 N. W. 385. In every one pf 
thèse cases, the défendant was held properly convicted of perjury,while 
testifying in his own behalf when under prosecution for an offense 
of which he was acquittée. It is true that the right to convict for 
perjury committed under Sûch circumstances has been denied. U. S. 
V. Butler (D. C.) 38 Fed. 498; Cooper v. Commonwealth, 106 Ky. 
909, 51 S. W. 789, 59 S. W. 524, 45 L. R. A. 216, 90 Am. St. Rep. 
275 ; Petit v. Commonwealth (Ky.) 57 S. W. 14. 

But in none of those cases was it held that the prosecution for 
perjury put the défendant a second time in jeopardy for the same 
offense. Indeed, Judge, afterwards Mr. Justice, Brown who decided 
United States v. Butler, supra, pointed out that it was impossible to 
hold that the défendant was being tried twice for the same crime. 
If that were true, a défendant testifying in his own behalf in a crim- 
inal trial could safely swear to anything he pleased. He could never 
be punished for perjury so committed. Autre fois convict is as 
conclusive a plea as autre fois acquit. But the learhed judge was of 
opinion that, wherever the nature of the perjury alleged was such 
that the real issue of fact tp be passed upon by the jury sworn in 
the perjury case was necessarily the same which had been already de- 
cided by the jury in the first case adversely to the contention upon 
which the government must stand in the perjury prosecution, the 
matter was res adjudicata. In spite of the great weight which the 
Sound learning and broad wisdom of Mr. Justice Brown give to any 
of his judicial deliverances, his reasoning in this case has failed to 
secure gênerai acceptancë. The highest courts of Connecticut, Indi- 
ana, Michigan, lowa, and Kansas hâve expressly declined to follow 
it. It has been adopted by the Court of Appeals of Kentuclty. The 
reasons why a verdict of acquittai in a criminal case should not nec- 
essarily bar a subséquent prosecution of the défendant for perjury 
committed by him when testifying as a witness in his own behalf are 
forcibly stated by the Suprême Court of Michigan in People v. Al- 
bers, supra. As there argued, public policy may require the récogni- 
tion of the right sometimes to institute such prosecution. If so much 
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be graiited, it may be neitHer easy nor safe to lay down a fixed and 
unvarying rule of law defiiiing the circumstances under which such 
prosecutions may or may not be undertaken. For the purposes of this 
case, it is enough to say that it is very hard to imagine any state of 
things which would justify an indictment for perjury of an acquitted 
défendant against whom the government offers no other substantial 
évidence than that which had been before the jury which had found 
him not guihy. The government and its prosecuting officers should 
not discrédit the verdicts and judgments of its own courts by seeking 
to induce one jury to find that another gave a wrong verdict upon 
what is in ail material respects the same testimony. The record in 
the case at bar suggests that the able and experienced attorney for the 
United States when he began the prosecution for perjury had some 
reason to think that one of the^new witnesses to the passing by Dick- 
ins of counterfeit coins would be able to identify the défendant as the 
person who was with him when such attempt was made. After it 
was found that such identification could not be had, it would hâve 
been better to hâve gone no further with the case. It is unnecessary 
for us to décide whether upon this record as it stands and as a matter 
of law we would upon this ground be justified in reversing the judg- 
ment of the court below. It will hâve to be set aside for reasons 
which, unless other évidence shall be forthcoming, will preclude a 
verdict for the government in any new trial which may be had. 

[2] As already stated, no witness testified to anything which was 
absolutely inconsistent with defendant's innocence. No admission 
of his which showed him to be guilty was ofïered in évidence against 
him. The défendant prayed the court to instruct the jury that, in 
order to convict him, the falsity of his oath must be proved by two 
crédible witnesses, or by one such witness and corroborative circum- 
stances sufficient to turn the scale against the defendant's oath. The 
learned judge declined to give this instruction or others of similar 
nnport. He told the jury that such had been the rule of the common 
law, but that it did not apply in a case like the présent. He added : 

"This case dépends largely upon elrcumstantial évidence. • * * Tlie 
law of circumstantial évidence is not supplanted by the rule of the common 
law which I hâve stated, but in an indictment for perjury, if the prosecution 
has introduced testimony showing circumstances which are well connected, 
strong, cogent, and convincing, which Irresistibly lead the minds of the jury 
to the conclusion beyond a reasonable doubt that the défendant swore falsely 
as charged In the indictment, that he swore contrary to what he necessarily 
knew to be the truth, not only is the jury warranted in returnlng a verdict of 
guilty under such circumstances, but it would be thelr duty to do so." 

To the refusai of the instructions asked for by him and to the por- 
tion of the charge of the learned judge above referred the défendant 
duly excepted and has assigned error. Such assignments must be 
sustained. In trials for treason and perjury almost alone are now to 
be found any survival of the practice of arbitrarily measuring the 
probative value of évidence by the number of witnesses. It is true 
that in perjury the requirements of the rule are not now what they 
once were. There is no question that there are cases in which neither 
the two witnesses of the earlier law nor the one witness with strong 
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corroboration of the later are required to support a conviction. The 
courts and the text-writers hâve said that the oath of a living -witness 
to the falsity of the statement in question is not indispensable — 

"(1) where the falsehood of the matter sworn by the prlsoner Is dlrectly p'rov- 
ed by documentary or written évidence sprlnglng from himself with circum- 
stances showing the corrupt Intent; (2) In cases where the matter so sworn 
is contradicted by a public record, proved to hâve been well known to the 
prlsoner when he took the oath, the oath only being proved to hâve beea 
taken ; and (3) in cases where the party is charged with taking an oath con- 
trary to what he must hâve known necessarlly to be true, the falsehood being 
shown by Ms own letters relating to the fact sworn to, or by any other writ- 
ten testimony existing and being found in his possession and which has been 
treated by him as containing the évidence of the fact recited in it." United 
States v. Wood, 14 Pet 440, 441, 10 L. Ed. 527 ; 1 Greenleaf on Evidence, § 
258. 

It may well be that â conviction < might be sustained under still 
other circumstances, although the living witness was not forthcoming. 
If so, the évidence that the défendant had in fact forsworn himself 
must be direct and positive. If true, it must demonstrate the de- 
fendant's guilt. Such was the testimony held sufficient in People v. 
Doody, 172 N. Y. 165, 64 N. E. 807. We hâve examined the other 
authorities relied on by îhe government. None of them sustain its 
contention. We hâve already quoted from Greenleaf on Evidence. 
30 Cyc. 1452, in so many words déclares: 

"Positive and direct évidence is absolutely necessary in a perjury case. Cir- 
cumstantial évidence standing alone is never sufficient." 

In Beach v. State, 32 Tex. Cr. R. 240, 22 S. W. 976, the facts 
proved were absolutely inconsistent with the innocence of the ac- 
cused. The court there, it is true, says that two witnesses need not 
swear directly adversely to the fact sworn by the défendant. It is suf- 
ficient when the facts conclusively demonstrate his guilt. It, however, 
shows the sensé in which it intends its words to be understood by cit- 
ing as its authority for them United States v. Wood, supra. The most 
récent text-writers recognize that to convict of perjury the government 
must produce testimony of a more direct and positive character than 
is required to justify a verdict of guilty of other offenses. There is 
no suggestion that the rule as laid down in Greenleaf and in United 
States V. Wood, supra, is not in substance still binding on the courts. 
3 Wigmore on Evidence, § 2040; 2 Chamberlayne's Modem Law of 
Evidence, § 989. 

In this case no witness directly swore to the falsity of any of 
the testimony for the giving of which the défendant was indicted. 
Nor is there any direct written évidence springing from himself which 
proves any of that testimony to be untrue. No admission or action 
of his established by the évidence is logically inconsistent with his in- 
nocence. Under such circumstances the refusai of the instructions 
asked for by him and the giving of the portion of the charge above 
quoted constituted prejudicial error. 

The judgment of the lower court will hâve to be reversed. 
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BPKING GARDEN INS. CO. OF PHILADELPHIA, PA., T. WOOD et al. 

(Circuit Court of Appeals, Fourth Circuit. February 14, 1912.) 

No. 1,043. 

1. Trial (§ 420*) — Waivï» or Ebbob — Refusai, to Dibect Verdict — Instbitc- 

TIONS. 

Where. in an action on a flre poUcy, Issued by an agent of insurer for 
his own beneflt in a flctltious name, Insurer moved for a dlrected verdict 
on ail the évidence, Including tbat showlng that the agent bad falled to 
notify insurer that the pollcy had been taken eut for his own beiinflt, 
and that the agent, sulng In his name, had produeed In proof a pollcy 
Issued to a flctltious person, and by bill of exceptions excepted to the re- 
fusai to direct a verdict, an instruction, given by consent of the parties, 
that Insurer could only avaU .Itself of the défenses pleaded, and that any 
testimony as to the f allure of the agent to glve the name of the ownei- 
of the property was not to be consldered In determlnlng insurer's Uabil- 
Ity, referred only to the défenses avallable after the refusai to direct a 
verdict, and Insurer on vvrit of error could avall Itself of the error in 
the refusai, to direct a verdict 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. § 983; Dec. Dlg. 5 
420.*] 

2. Insurance (§ 81*) — Firb Insurance— Obligation of Agent Issuing Pol- 

icT FOE His Own Benefit. 

An agent of a flre Insurance Company, who Issues a pollcy to himself 
for his own beneflt, must inform the eompany of the rlsk, including bis 
ownershlp of the property, or the policy is not enforceable. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 106 ; Dec. Vis. 
i 81.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia, at Richmond. 

Action by T. Gilbert Wood, who sues for the benefit of himself and 
others, against the Spring Garden Insurance Company of Philadel- 
phia, Pa. There was a verdict for plaintiffs, and défendant brings 
error. Reversed, and remanded for new trial. 

George Bryan, for plaintiff in error. 

James R. Caskie and George E. Caskie (Caskie & Caskie, on the 
brief), for défendants in error. 

Before PRITCHARD, Circuit Judge, and CONNOR and SMITH, 
District Judges. 

SMITH, District Judge. The défendant in error, T. Gilbert Wood, 
was the agent of the Spring Garden Insurance Company of Philadel- 
phia, at Burkeville, Va. As the agent of that eompany he issued a 
policy of insurance, datedi 24th of December, 1909, upon a pièce of 
property known as the Haytokah Inn, situated in Burkeville, Va. In 
his report to the eompany, which he was required to make whenever 
a policy was issued, he wrote under the column for the insertion of 
the name of the insured simply the words "Haytokah Inn." This 
name was simply a désignation of the property, and not the name of a 
firm or eompany. Wood was the owner of the Haytokah Inn, but did 
not in his report to the eompany communicate to them that fact. The 

•For other cases see same toplc & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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property having been destroyed by fire on the 2â of February, 1910, 
Woôd'bi'ôtight action in his owh name kgainst the Spring Garden In- 
surance Company to recover the amount of the policy. The action 
was brought in the circuit court for the county of Nottoway, Va., but 
was by the défendant duly removed to the Circuit Court of the United 
States for the Eastern District of Virginia. 

To this proceeding the défendant filed two spécial pleas. The first 
was a pleà that there had been a breach of the condition in the pôlicy 
that the entire poHcy sbould be void if the insured had or should 
thereafter procure or make any other contract of insurance, whether 
valid or not, on the property covered in whole or in part by the policy. 
The other spécial plea was a plea of nonpayment of the premium for 
the policy. 

When the case was called for trial, it was agreed and entered in 
open court that the défendant should! withdraw its pleas, theretofore 
fîled, with the understanding that it should be allowed to make the 
same défenses under the gênerai issue that it might hâve donc under 
the spécial pleas, and then for its plea plead the gênerai issue of not 
guilty. It is contended by the défendant in error (plaintiff below) that 
this limited the plaintiff in error (défendant below) to such défenses 
only as it could hâve set up under the spécial pleas ; but the language 
of the agreement does not bear that construction. On the contrary, 
it would seem to bear the construction that the défendant should be 
allowed to plead the gênerai issue, and in addition to such défense as 
could be availed of under the gênerai issue it should hâve the right 
to avail itself of any défense that it could hâve done under the spécial 
pleas. 

[1] After the conclusion of ail the évidence the défendant, by its 
attorney, moved the court to instruct the jury to render a verdict in its 
behalf, which the court overruled, and rendered certain instructions 
to the jury, and among others the following (numbered 6) in the fol- 
lowing words: 

"By consent of the parties, the following charge is given: The court In- 
structs the Jury that the défendant company can only avall itself of the 
défenses pleaded ; and any testimony as to the failure of the Insured to glve 
the name of the owner of the building ta question, on the daily report, is 
not to be eonsldered in determining the liabillty of the company, but may 
be considered in determining the credibillty of the witnesses." 

It is claimed by the défendant in error (plaintiff below) that under 
this consent instruction the plaintiff in error (défendant below) was 
debarred from making any question that the plaintiff had failed in 
his proof, inasmuch as he had sued upon the policy as issued to T. 
Gilbert Wood, and had produced to support his allégation a policy 
made to the Haytokah Inn, which was not the désignation of any per- 
son, firm, or corporation, and, f urthermore, was debarred under this 
consent instruction from insisting by way of défense that the plain- 
tiff, although the agent of the company, had failed to notify the com- 
pany that he was the real party in interest as the owner of the prop- 
erty, but, on the contrary, had notified the company, that the in- 
surance was issued to a différent party, to wit, Haytokah Inn. 

The counsel for the plaintiff in error (défendant below) insists, un- 
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der the practice existing in the state of Virginia in similar cases at 
law, that this question was made by him when he moved the court 
below to instruct the jury to find a verdict in defendant's behalf at 
the close of the testimony; that that motion was made upon ail the 
évidence, and necessarily included the question that he was entitled to 
hâve the jury so instructed, because it appeared from ail the testimony 
that the plaintiiï, although the agent of the company, had f ailed to no- 
tify the company that the policy of insurance had been taken out for 
his own benefit, and because the plaintiff, although suing in his own 
name, had produced in proof of his claim the policy issued, not to 
himself, but to the Haytokah Inn, a fictitious person, and insists that 
his question is covered by his bill of exception No. 1, in which he ex- 
cepts to the action of the judge below in refusing to direct a verdict. 
He insists, further, that the instruction No. 6, to which référence has 
been made, referred only to what défenses the plaintiff in error (the 
défendant below) could avail himself of under the testimony in the case 
after the judge had refused to grant the motion to direct a verdict. 
In the opinion of this court, this contention of the counsel for the 
plaintiff in error is correct, that under his bill of exception No. 1, he 
duly excepted to the failure of the court to direct a verdict upon the 
grounds stated, and that he is entitled to make the question in this 
court. 

[2] The position of an agent of an insurance company who issues 
a policy to himself is one that calls for the utmost frankness of dealing 
between himself and his company. He has a right to apply to his com- 
pany to insure his property ; but, when he is dealing with himself, he 
should be careful to see that there can be no question as to the fact 
that his principal is fully informed of the risk, and especially of that 
material élément in the risk involved in the ownership of the property. 
The défendant in error, as the plaintiff below, sued upon a contract 
made with himself. To support his allégation he produced the policy 
made to the Haytokah Inn. In the opinion of this court he was not 
entitled to recover upon this policy, unless he could show clearly that 
his principal was advised, when as its agent he sought to make it ac- 
cept the policy and undertake the risk, that the words "Haytokah 
Inn" referred to T. Gilbert Wood, and that he was in reaHty the bene- 
ficiary. 

It follows from this that under the évidence at the trial below the 
court should hâve granted the defendant's motion for a peremptory 
instruction on this point, and that the judgment below must be re- 
versed, and the cause remanded for a new trial in accordance with this 
décision. 

Reversed. 
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IRED STAR TOWING & TRANSPORTATION CD. v. SNARB & TRIBST CO. 

(Circuit Court of Appeals, Second Circuit. January 29, 1912.) 

No. 138. 

Navigable Watees (§ 19*)— Obstruction— Liability foe Injurt to Vessel. 
Authorlty to store pUes requlred in the construction of a bridge at the 
side of tlie stream to be bridged between hlgh and low watermark Is not 
authority to allow them to remain there submerged at high water without 
any buoy or other mark, and a contractor so doing is chargeable with nég- 
ligence, and liable for an injury to a vessel wiich runs upon tbem, where 
the master had no knowledge that they were there. 

[Ed. Note.— For other cases, see Navigable Waters, Cent. Dig. §§ 59-63, 
68-72; Dec. Dig. §19.*] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Red Star Towing & Transportation Com- 
pany against the Snare & Triest Company. Decree for libelant, and 
respondent appeals. Affirmed. 

Appeal from a final decree awarding damages to the libelant for injuries 
sustained on December 11, 1905, by Its steam tug C. F. Roe in collision with 
a bunch of submerged piles belonglng to the respondent in the waters of 
Flushlng ,creek. Long Island. 

In 1903 the United States government approved the location of a new bridge 
across Flushlng creek and authorized the city of New York to construct the 
same. Thereafter the city of New York entered into a contract with the re- 
spondent for the building of such bridge and, In prosecutlon of the work, the 
respondent stored piles on the flats on the westerly side of the creek a short 
distance from the bridge location; that belng the only available place. Most, 
if not ail, of the piles were submerged at high water but they were visible at 
low water. 

The steam tug C. F. Roe in navîgating said creek attempted to turn in the 
vlcinity of -the submerged plies and ran upon them, recelvlng the injuries 
complained of. 

The only question presented upon thls appeal Is the correctness of the In- 
terlocutory decree holding respondent liable. 

Other material facts are stated in the opinion. 

Hitchings & Dow (H. M. Hitchings, of counsel), for appellant. 
James J. Macklin (De Lagnel Berier, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). We may 
assume at the outset that the grant of authority to obstruct per- 
manently the navigation of the stream by the building of the bridge 
was broad enough to permit its temporary obstruction by the storage 
of necessary nlaterials. We may take it for granted that the re- 
spondent is right in contending that it was authorized to place the 
piles at the location in question. 

But authority to obstruct a navigable stream by building the abut- 
ments of a bridge which can be seen and avoided, is not authority to 
leave such abutments when unfinished and below the surface of the 
water without any mark or warning. Authority to obstruct navigable 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indere» 
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waters by building a breakwater is not authority to leave the new 
construction without a light. Harrison v. Hughes, 125 Fed. 860, 60 
C. C. A. 442. Authority to store piles at the side of a creek or river 
is not authority to allow them to remain submerged at high water 
without any buoy or other mark. In other words, it does not follow 
from the fact that the respondent was authorized to place the piles 
where it did that it owed no obligation with respect to them. On 
the contrary, it was bound to so mark them that vessels navigating 
the creek would not run upon them without warning; and, in our 
opinion, this duty was not affected in the slightest degree by the fact 
that the piles were placed between high and low watermark. They 
constituted an obstruction to vessels navigating the creek at high water 
and such vessels were entitled to protection. 

In our opinion also the respondent failed in the performance of its 
duty to mark the piles. No buoys were placed over them and we are 
not satisfied that there was anything at high tide to indicate their 
présence. If there were any fîoating piles, they were insufficient to 
serve as a warning. They would not show that others were hidden 
and, in themselves, were not especially dangerous. The respondent 
was guilty of négligence. 

With respect to the claim of négligence on the part of the vessel: 
There is no proof that the master of the tug had any actual knowledge 
of the submerged piles, and we do not think that he was charged with 
notice of them. He testified that he had navigated at that place only 
at high water. He was hardly bound to know of a temporary ob- 
struction of this nature. 

The decree of the District Court is affirraed with interest and costs. 



THE T. N. WELLINGTON. 

(Circuit Court of Appeals, Second Circuit. January 29, 1912.) 

No. 168. 

Collision (§ 102*) — Steam Vessels Meeting in Beidge Draw— Mutuai, 
Fault. 

Two steam vessels, whlch came Into collision when passlng through the 
draw of a bridge on Harlem River In the evenlng, after exchanging signais 
to pass port and port, both held m fault; one, whlch was moving slowly 
against the tidé close to the north side of the center pler, for not revers- 
Ing to permit the other to pass across her bow to the port side, and the 
other for not porting more and allowing for the set ot the tide, whieh 
carried her down upon the other'g bow. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 102.»] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by Thomas Airey, owner of the steam 
launch Oconee, against the steam tug T. N. Wellington, David J. Con- 
roy, claimant. Decree for half damages, and claimant appeals. Af- 
firraed. 

•For other cases pce same topio & 5 numbee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
194 F.— 43 
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The foHowihg is the opinion of the District Court, by Hough, Dis- 
trict' Jtjdge: 

On^ thè everilng of Septelïiber 25, 1909, oecurred the "night parade" 6t 
vessels as part of the Hudson-Fulton célébration. At about 7 p. m. the 
tug : Wellington and the launch Oconee canje In collision at Spuy ten Duyvll 
bridge, and the Oconée received sùch injuries that she subsequently sank and 
became a total loss. The tlde was ebb, and runnlng ont of the Harlem 
River at the rate of at leâst six miles an hour. Most of the witnesses put 
the Speëa even higher. The; tugs Castle Point and "Wellington had corne in from 
the Hudson river, and were lying near each other waitlng for the Spuy ten 
Duyvil^^rawbridge to open. This bridge is 300 feet long; that is, 150 feet 
on eaCli sldè of the pivot on whlch It revblves. When open and lying ap- 
proilmatèly east and west, It rests upon the center "pin" or center "pler," 
vchlc'h iS about 330 feet long. In responae to whistles blown by the Castle 
Point the draw opened, the northerly end swinging to the east. The Castle 
Point proceeded through tbe southerly draw. The Wellington, whieh was 
nea» thèï'wiesterly end of the center pler, entered the channel of the draw 
as thé bridge began to swing, and according to her own statement kept close 
to the CHitér pier, going àgainst the tide under one bell. Her bollers were 
in badi c^dltion, and she was able to make no more than 10 miles an hour 
in slack.water. It is thereforé obvious that under one bell and against a 
6-miïe tldésbe mnst havé goûe very slowly. The estlmate of her own of- 
fieers is^not over 8 miles ah hour, and thé average estlmate is nearer 2. 
The Oconee is a launch 30 feet long. It was in charge of the llbelant, who, 
though not a licensed waterman or pllot, testifled to long expérience wlth 
launches, «nd manifested on the witness stand quite sufflcient familiarity 
with the riiles of the road and the customs of navigation. 

The Wlthesses from the Wellington déclare generally that when their vessel 
entered the draw the Oconee; was one of a large fleet of small pleasure boats 
waiting on the southerly eldcs of the Harlem to go ont into the Hudson 
river and view the parade. This testlmony seems to me based upon no spécial 
observation of the Oconee, and there is nothtng in the évidence to cast doubt 
upon the statéments of the'Oconee's witnesses that when the draw began to 
open she was lying from 50 to 150 feet eastward of the easterly end of the 
center pier, intending to go through the northerly channel when the draw 
was opened. The Wellington, advancing through the northerly channel and 
keeplng close to the center pler, did not see the Oconee until she had gotten 
to the middle thereof. Hèr master then saw both the runnlng lights of the 
launch, and testifles that the. latter was ta such a position that her pllot 
should hâve seèn both of his lights, The nàvlgator of the Oconee did not 
see any lights on the Wellington, but it was not yet dark enough to prevent 
his knowlng (as he testifled) that he and the tug were approachlng head 
and heâd. la this position the vessels ëxchanged a signal of one blast. 
The Welllngton's master testlfies that he foUowed the one blast almost im- 
medlately iwith an alarm whistle. The master of the Wellington did not hear 
the Oconee's whistle; but there can, I thtnk, be no doubt that it was blown. 
The engineer of the Wellington testifled in rather a confused manner; but 
it is my opinion that his testlmony compels the conclusion that the Welling- 
ton did not reverse before collision, It is obvious that reversai at slow speed 
and whlle progrôssing against a s.trong tide would hâve had instantaneous 
eflrect. 

The Oconee, on giving and recelving the single whistle signais, ported her 
helm, intending to pass diagonally across the bow of the Wellington and 
go through the channel of the draw on that tug's port side. The launch 
was in the full strength of the ebb tide. She evldently ported only enough 
to pass very close to the easterly end of the drawbridge center pler. She 
did so pasS, and within a few feet of that center pler the bow of the 
Wellington 8ti:iick her port sidé from 10 to 15 feet forward of the stem. 

The case is, in my opinion, one of spécial clrcumstances ; but there was 
an undoubted agreement between thèse vessels, evldenced by the exchange 
of single whistles, that they should pass port to port. It was the duty of 
the Wellington to facilitât© this maneuver by giving the Oconee room, and 
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It was equally the duty of the Oeonee to reco^nize the etfect of her positloc 
In the tide, and also the fact that the Wellington was so close to the center 
pler that no porting of her wheel would or could enable her to substantially 
change her position. In my judgment, the Wellington was at fault for not 
reversing earlier, and not permitting the Oeonee to get on her port slde be- 
fore she advanced beyond the easterly end of the center pler. I thlnk It 
equally clear that the Oeonee was at fault for not porting more and not 
allowlng for the tlde set, which contributed materlally towards carrying her 
dov¥n on the Wellington's bow. Of course, the moment she ported, the tide 
had more effect upon her broadslde. 

In maklng thèse findings It Is not overlooked that aceording to the testlmo- 
ny of the Oconee's owner the Wellington was considerably further from the 
center pler than has been found. I think the weight of évidence Is agalnst 
him on this point. The relation of the vèssels to each other at the moment 
of collision is found to hâve been as testifled to by Messrs. .Tewett and Mc- 
Carthy, witnesses from différent side.s, both apparently cool-headed and in- 
telligent men. and who agreed absolutely on this point. 

The libelant may hâve a decree for baîf damages. 

Harrington, Bigham & Englar (H. S. Harrington, of counsel), for 
appellant. 
James Forrester, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit JurTges. 

PER CURIAM. Decree affirmed, upon the opinion of the District 
Judge. 



BLOCK et al. v. CITT OF MERIDIAN et al. 

(Circuit Court of Appeals, Flfth Circuit. March 26. 1912. Rehearlng Denled 

Aprll 13, 1912.) 

No. 2,306. 

Municipal Corporations (§ 244*) — Contracts — Requisites. 

Where, In an action agalnst a city, the contraet sued on wag one that 
could only be made valid by an ordinance which could only take effect 
after being published for ten entire days, and it appeared that publica- 
tion was stopped before the ten days had expired, and the contraet was 
abandoned by agreement of the parties, plalntiff could not recover thereon. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §§ 
678-681, 683 ; Dec. Dig. § 244.*] 

In Error to the Circuit Court of the United States for the Southern 
District of Mississippi. 

Action by I. D. Block and others against the City of Meridian and 
others. Judgment for défendants, and plaintiffs bring error, Af- 
firmed. 

J. Hirsh and G. Q. Hall, for plaintiffs in error. 
C. T. Williamson, Wm. H. Armbrecht, W. E. Baskin, and R. E. 
Wilbourn, for défendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The contraet sued on was one that could only 
be made valid by an ordinance. An ordinance, under the law con- 

•For otlier cases see same toplc & § ndmbeb la Dec. & Âm. Digs. 1907 to date. & n<x'r Indexes 
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trolling the city o'f Meridian, does not take effect till notice thereof 
is published for ten entire days. Publication of the ordinance con- 
tract Sued on was not so mâde, but the contract was abandoned, and 
the publication stopped before the expiration of the ten d&ys from 
the date of the tentative agreement between the parties. There is 
nothing in the record in this case to estop the city from making this 
défense, 

Without commenting on the other défenses presented, some of 
which were referred to by the learned judge presiding in the Cir- 
cuit Court (see note at end of case), we are of the opinion that the 
verdict was properly directed for tîxe défendant. 

Afifirmed. 

NOTE. — The opinion above mentioned is as foUows: 

NiLEs, District Judge. In tlie motion that was made hère on last Satur- 
day afternoon to exclude the testimony and for a peremptory instruction, 
the grounds in the motion as set forth are that the évidence whoUy fails to 
establish that the alleged ordinance contract for which this suit was brought 
had ever been published and printed and posted as required by the city of 
Meridian and in the manner and for the length of time as required by the 
charter, and is, theref ore, not blnding upon the municipality, which ' is by 
virtue of the terms of its charter permitted to enter into contracts of this 
nature only in the manner set forth and prescribed by Its charter, to wit, by 
the adoption of an ordinance and its publication in a newspaper for ten en- 
tire days and by posting in three or more public places In the city of 
Meridian withln said time, and that there has been no proof of any publica- 
tion under the authority of the municipality for the required length of time. 
They ask the court to exclude the évidence on the further ground that the 
charter of the city of Meridian, introduced in évidence, discloses that the 
city of Meridian Is without power and authority, and was on May 5, 1905, 
without power, from the Législature of the state of Mississippi, to enter 
Into such contract with the plaintifC's principal, I. W. UUman, and his as- 
sociâtes, and without authority to grant any franchise to the individual, I. 
W. Ullman, and his associâtes, and the alleged ordinance contract is ultra 
vires, null and void ; that the évidence afflrmatively establlshes that, before 
any la wful publication had been made of this ordinance, the further publica- 
tion of It was by agreement of the parties stopped, and the terms of the 
ordinance abrogated and annulled by the agreement of the parties, and there 
is total failure to establish the existence of any contract; that the évidence 
establlshes a variance between the proof and the déclaration in this: That 
the déclaration sued upon an invitation for bids that required the parties 
to State the rate that they would charge consumers for electricity, and the 
bid sued upon and flled with the déclaration states specifically the rate that 
the bidder, I. W. Ullman, said he would ctiarge consumers for electricity. 
and on the witness stand the witness dénies that such was the bid, and says 
that that bid was abrogated, and he would not hâve entered into such a 
contract. Further, upon the ground that the mlnds of the parties appear 
from the évidence never to hâve met on any binding contract relative to thia 
matter, la this: That the invitation for blds required the bidder to state 
what he would charge consumers for electricity, and the bid that was shown 
by the proof to hâve been filed by I. W. Ullman and offered in évidence dis- 
closed that he dld state in that bid what rate he would charge consumers, and 
the ordinance on which he sues omlts any référence to that material élément 
of invitation for bids and the bid, and appears not to hâve embodied what 
were the negotlations between the parties as evldenced by the, invitation for 
bids and the bids, and, therefore, the mlnds of the parties never met, and 
they did not inelude in their alleged ordinance contract the matters and thinga 
with référence to which they were undertaking "to contract. 
The Pennsylvania Case states that contracts entered into by municlpalities 
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must be executed In the manner provlded by the statnte conferrlng the au- 
thorlty, * • * and an .ordlnance is wholly inoperatlve where such pro- 
vision of the statute bas not been complied wlth. I wlll sustain the motion 
and Instruct the jury to flnd for the défendant. 
ïou can bave 30, 60, or 90 days tn whlch to prépare yonr bill of exceptions. 



JACKSON V. WHITE et aL 
(Circuit Court of Appeals, Fourth Circuit. February 12, 1912.) 

No. 953. 

1. AccoTJNT Stated (I 12*) — Pboceedinqs to StJechabqe and Falsift Ac- 

eOUNTS — BQUrTABLE RXJLES. 

Tbe chancery rules governlng proceedings to surcharge and falsify 
accounts are applicable only where an account bas been stated between 
tbe parties, or where somethlng équivalent thereto has been done. 

[Ed. Note. — For other cases, see Account Stated, Cent. Dig. §§ 73-76; 
Dec. Dig. § 12.*] 

2. Account Stated (§ 1*) — Acts Constitutiiîg. 

A statement made by an agent showing the sums paid out by a prin- 
cipal not tendered as a formai account does not become an account stat- 
ed ; be not being prepared to say that he dld not give tbe statement on 
condition that It should not be used against tbe principal. 

[Ed. Note. — For other cases, see Account Stated, Cent. Dig. §§ 1-8; Dec 
Dig. i 1.*] 

S. MONEY RECEIVED (§ 1*) — LiABILITT, 

Where one has without right the money of another, the law présumes 
that he received It for the latter, and bolds it for bis use, and he must be 
decreed to pay it over. 

[Ed. Note. — For other cases, see Money Received, Cent. Dig. § 1, Dec. 
Dig. § 1.*] 

On pétition for rehearing. Denied. 

For former opinion, see 188 Fed. 775, 110 C. C. A. 481. 

James S. McCluer (Seth T. McCormick, on the brief), for appellant. 
William Beard and William H. Wolfe, Jr. (V. B. Archer and B. 
M. Ambler, on the brief), for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

ROSE, District Judge. [1] Appellees are in errer in supposing 
that we hâve ignored or modified the chancery rules i-egarding pro- 
ceedings to surcharge and) falsify accounts. Thèse rules are appli- 
cable only where an account has been stated between the parties or 
where something legally équivalent thereto has been done. 1 DanieH's 
Chancery Pleading & Practice (6th Ed.) 666 et seq. ; 2 DanieH's 
Chancery Pleading & Practice, 1252, 1253. 

[2] Under the circumstances of this case, appellant had a right to 
ask for an accounting. It does not appear that prior to the filing of 
her bill the appellees ever stated an account with her. It is true that 
Mr. Flannigan, a witness for them, says that, when he was trying on 
their behalf to efïect a compromise of her claims, he gave her hus- 

•For other cases see same toDic & i mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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band and'fe'geiit a statement of the sums paid out by the Citizens' Trust 
& Guafânty Company. He does net claim to bave tenderedi it to hef 
as a formai' account. He is net prepared to say thât he did not give 
it to herupon condition th£^t it should notbe used against the appel- 
lees. Such a paper did not thereby become an account stated. When 
in the progress of this cause an accounting was had, it appeared that 
much money had been paid out to persons other than appellees. The 
appellant sought to attadk hiâily of thèse payments. We hâve af- 
firmedlitih!e;raction of the lp;vver court, in overruling her objections to 
every one of them. In the course of the accounting, it, however, ap- 
peared thaj; thère had been received by the appellees H. C. Jackson, 
Archer, ïhil'White certain sums aggregating $6,000, to which we 
hâve found1;hey are not entitled ; that is to say, the item of $3,000 
received by H. C. Jackson, the $2,500 received by Wlhite, and the $500 
received by Archer. A portion of this $6,000 belonged to the ap- 
pellant. ' 

[3] The appellees had it without right. The law présumes that 
they received it for appellant' and now hold it for her use. It neces- 
sarily f ollows that they shouldi be decreed to pay it to her. 

We see no occasion to add anything to what we said in our original 
opinion as to the appellant's claim against H. C. Jackson under the 
contract ^hich purports to bear date April 14, 1898. The statement 
in our opinion that the decree below did not require H. C. Jackson to " 
repay $382.52 overpaid him for salary Was, of course, an inadvertence. 
Our mandate will be modified so as to insure' that he will not be called 
upon to pay th^t sum twice. 

The pétition for rehearing is hereby deniedL 



feHOB y. GEORGE F. CRAIG & C!0. 

(Circuit Court of Appeals, Thlrd Circuit February 14, 1912.) 

No. 1,562. 

Shipping (§ 194*) — General Average— Towage Charges for Schookteb. 

A feehooner on a voyage from Floridâ to Phlladelphia with a cargo o( 
lumber owned by a single consignée wàs disabled in a storm, and com- 
pelled to put in to Charleston, S. C, as a port of refuge. The ornaer, 
whose place of business y^^as In Phlladelphia, and but a few blocks from 
that of the consignée, wàs at once notlfled, and, without Consulting or even 
notifying the consignée, sent a tug to Charleston, and had the schooner 
towed to Phlladelphia^ There was no occasion for haste, and the vessel 
was in fact in such condition that the cargo was endangered by the voy- 
age. JBeld, that it was tUe duty of her owner to consult wlth the owner 
of tlie cargo before taking such action, and that not havlng done so, but 
having acted solely In the interest of the vessel and her freight, he was 
not entitled to require the cargo owner to contribute to the towage as 
a gênerai average charge. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dlg. §§ 613-617 ; Dec. 
Dlg. 1 194.* 

General average, see notes to Pacific Mail S. S. Co. v. New York H. & 
R. Min: Co., 20 C. C. A. 357; The Santa Anna, 84 C. C. A. 316; British 
& Forelgn Marine Ins. Co. v. Maldonado & Co., 106 G. C. A. 133.] 



•For other oasea see same topio & § numbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. AdmirÂltt (% 122*)— CosTS. 

Where the respondent In a suit lu admiralty dénies ail llabllity, and 
there is a substantial recovery agalnst Mm although not for the full 
amount demanded, he should, In the absence of spécial clrcumstances, be 
taxed with ail the costs. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 797-827 ; Dec. 
Dig. § 122.»] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

Suit in admiralty by Bonaparte Shoe, managing owner of the 
schooner Matilda Borda, against George F. Craig & Co. Decree for 
libelant for part damages, and he appeals. Modified and afiîrmed. 

For opinion below, see Shoe v. Craig, 189 Fed. 227. 

Lewis, Adler & Laws, for appellant. 

Théo. M. Etting and Howard M. Long, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. [1] In the court below, Bona- 
parte Shoe, managing owner of the schooner Matilda Borda, filed a 
libel against Craig & Co. to enforce contribution in gênerai average. 
While en route from Fernandina, Fia., that vessel, having for her 
sole freight a cargo of lumber for Craig & Co. at Philadelphia, was 
disabled by a violent storm, and compelled to bear away to Charleston, 
S. C, her nearest port of refuge. From there she was subsequently 
towed to Philadelphia. The full facts of the case are set forth at 
length in the opinion of the court below reported in 189 Fed. 227, and 
need not be restated. The principal item in dispute finally proved to 
be $1,200, the tug's charge for towage, though by their answer the 
respondents denied that "the sum of $1,045.15, as alleged, is due, or 
that any other sum is due by the respondents to the libelant." From 
a decree in libelant's favor for $356.10, but without full posts, and 
which disallowed the towage item entirely, libelant appealed to this 
court. 

Whatever might be our views on the interesting question of the 
right of a disabled sailing vessel to enforce contribution for steam 
towage, a maritime practice which is strengthening and is justly re- 
garded with favor (Lowndes on General Average [4th Ed.] 232), we 
do not find the facts of this case call for its application. Hère the 
cargo was owned by a single person — a very différent case from a 
mixed cargo owned by numerous and scàttered persons. There was 
no impelling call on the master for prompt action and décision. The 
managing owner, who was in Philadelphia, was notified at once, and 
took entire charge of the vessel's movements. The cargo owners were 
also in Philadelphia, and their place of business was close to that of 
the managing owner's, but the latter did not inform Craig & Co. of 
the vessel's plight or confer with them in any way. The in jury to 
the vessel was such that, even when repaired, towing her to Philadel- 
phia subjected the cargo, if the weather proved bad, to such grave 
péril as deserved the considération of a cargo owner before being 

•For other cases see same toplc & i numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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undertaken. There was ample time for considerate and delîberate 
conférence and détermination by ail parties concerned, so much time, 
in fact, that the tug was sent from Philadelphia to Charleston before 
the towing was undertaken. Under such circumstances, we are con- 
strainedi to conclude that the managing owner, ïnstead of considering 
himself the représentative of both vessel and cargo and acting as such, 
wholly ignored the cargo and its.owners, and acted in the interest of 
the vessel àlone. We agrée with the finding of the court below that, 
after reaching Charleston, the master and owner of the schooner 
"were actïng solely in the interest of the freight, and were mainly 
anxious to finish her voyage in order to save the full amount." The 
acts of the master and owner in ignoring the cargo owner and treat- 
ing the whole situation solely from the standpoint of their own in- 
terests were so at variance with their duty as représentative of ail in- 
terests that no équitable basis exists for the enforcement of rights 
whose foundation is considerate regard for the common weal. It may 
be true in this case that the managing owner's course in towing the 
damaged yessel home fortunately benefited the cargo owners, but that 
course was undertaken solely for the benefit of the vessel and might 
hâve resulted most disastrously to the owners whose cargo, without 
their acquiescence, or even knowledge, was thus subjected to an 
avoidable péril. We are therefore of opinion the court below rightly 
refused to include towage service in its decree. 

[2] As, however, the cargo owners by their pleadings dienied ail 
liability, and the decree, from which they took no appeal, was against 
them for a substantial sum, we see no reason why, in the absence of 
any spécial considération to the contrary, full costs should not follow 
the decree. With this modification of costs for the libelant in the 
court below the decree is affirmed, with costs. 



GOULD & BBEBHARDT t. CINCINNATI SHAPER CO. 

(Circuit Court of Appeals, Slxth Circuit January 3, 1912.) 

No. 2,150. 

1. Patents ( 26*) — Invention — Combination op Old Eléments. 

The brlnging together of previously separated parts In a unitary organ- 
Izatlon, so that they act together and produce a more bénéficiai resuit 
than when the parts opéra te separately, may be invention ; but where the 
éléments operate in no différent way, and hâve no différent relation to 
each other when in a self-contalned form than when one élément is de- 
tached, such combination is not invention. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 27-30; Dec. 
Dig. § 26.» 

Patentabllity of combinatlons of old éléments as dépendent on resuit 
attalnedi see note to National Tube Co. v. Aikens, 91 C. C. A. 123.] 

2. Patents (§ 328*) — Invention— Crank Planée. 

The B'berhardt patent. No. 541,475, for a crank planer, covers a com- 
bination of old éléments, whlch, In vlew of the prier art, involved no 
more than mère mechanical skill, and is vold for laeb of Invention. 

•For other cases see same topio & § kumbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

Suit in equity by Gould & Eberhardt against the Cincinnati Shaper 
Company. Decree for défendant, and complainants appeal. Affirmed. 

Following is the opinion of the Circuit Court by Sater, District 
Judge : 

The bill charges the Infringement of patent No. 541,475, granted June 25, 
1895, to the eomplalnant's asslgnors. The patent Issued for certain new and 
useful Improvements In crank planers, known also as "shaplng machines." 
The spécification récites among other thlngs, that "the présent invention re- 
lates * • • to a means for bracing the work-holdlng Tlse or table," and 
it is such means only that Is Involved In this proceeding. 

The worklng parts of the machine are supported by the colomn or box frame 
A, on whlch Is mounted a reciprocatlng ram S, carrying at its forward end 
a cuttlng tool d'. C is the cross-head or rail upon the front of the frame. F 
is a table attached to the front of the saddle and formed with vertical faces 
F" having horizontal slots G. The table Is secured In any convenient manner 
to the saddle D, which is hooked over the rail or cross-head at Its upper end 
and bears against the face of the rail at its lower end so as to give suffielent 
bearlng surface to hold the table in position, and is deslgned to permit the 
table to travel wlth its upper surface in a predetermined plane of movement. 
The rail Is vertieally adjustable by means of a screw W supported at Its lower 
extremlty on a projection from the column or frame A, and is operated by 
gears. By means of the screw the table may be so adjusted as to accommodate 
the helght of the particular metalllc work-piece whlch Is about to be or is 
actually being eut. The work-piece is firmly secured In the desired position 
by means of a vise B resting on the table. 

As thus far described, the deviee is of a eommon type, known and used long 
prlor to the date of the patent In question. In the opération of such shapers, 
as the cutting tool travels over the face of the worklng pièce, there is prés- 
ent a thrust horizontal and outward from the machine, and also a downward 
deflectlon or downward bearlng tendency at the outward end of the work 
table. ThIs tendency, however, under given conditions, as stated by the wit- 
ness See, Is absent, and the cuttlng tool then lifts or tends to lift the work-piece 
upward. Che arrangement of the saddle on the rail or cross-head is intended 
to prevent the downward bearlng or downward deflecting tendency, which, 
when présent, opérâtes against précision in the work. The patentées, to over- 
come such deflectlon when It occurs, and to afford additlonal support and 
rigidity to the table, added to the usual and well-known type of machine by 
extending the base of its supporting column or frame forward beneath the 
table, and near the outer extremlty of such extended base placed an adjust- 
able sllding standard or leg L. The upper end of the leg is secured to the 
table. Its lower end is provlded at its bottom with a sllding foot, whlch slldes 
on the extended portion of the machine base. The patentées In their spécifi- 
cation describe the standard or leg and its purpose thus: 

"The foot of the standard is shown with sharp angles at its corners m, and 
Is freely movable upon the bed plate J while the saddle D Is fed longitudl- 
nally along the cross-head 0, during the opération of the machine. The table 
and vise are thus supported against the thrust of the tool, and the eut is more 
perfectly parallel with the bed plate than if the table were allowed to yield. 
The standard is made with a vertical face where it is fitted against the table 
F, and such vertical face adapts it to apply adjustably to any portion of the 
table when the cross-head Is raised or lowered. The shape of the table is 
therefore Immaterlal, and a single boit hole In the table would operate adjust- 
ably to secure the standard In eonjunction wlth the slot therein. * « * 
The sharp corners upon the foot of the standard L are adapted, as the foot 
slides over the surface of the bed plate J, to push the chips and grlt before 
it and thus prevent the same from crowding under the standard and pressing 
it upward ; which would afifect the horlzontality of the table F and vise H. 
The slots K are provlded in the bed plate chiefly to permit the escape of the 
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chips and ;grlt from beneatli' such foot as It Is pushed along by thé sharp cor- 
ner» m." 

The .pnly features of the patent with wilch we are concerned are the ad- 
Justablê lég and the extéfiëlon of the inaehlne base beneath the table as a 
Support (or such leg. The clalms alleged ta be Infringed are 5 and 6. Clalm 
5 is as follo^s, the numer^ls belng inserted to Indlcate the éléments oî the 
combfnatlon claimed: 

"In a crank planer, the comblnatlon, with (1) the frame havlng (2) the cross- 
head (7Tprc»;srlded with (3) pieans for adjusting the same vertically upon the 
framç,ftnç|ipavlng (4)asaddle movable thereon with (5) the tableP, of (6) the 
base havlig a bed plate projected beneath the table i'', and (7) a standard bolted 
adjustàbjy to the table and fltted at Its lower end to slide upon the bed plates 
8ubsta»tially , as liereln set forth." 

The slxth eiaim is phrased diffierently from the flfth but the only différence 
that nep^i b,e noted relates to the standard. In the former the leg is described 
as "ï^ slotted standard L bolted adjustably to such table and having a foot 
adapted to slide upon the bed plate." The slxth claim will not be further 
noticed, for the two folio wing reasons: Complalnant's expert in rebuttal, 
cross-question 284, éliminâtes the alleged infringement of that claim, and 
there can.be no infringement of it, in any esvent, if there is noue as to clalm 5. 

The answer dénies infringement. It asserts prier use, want ot utillty and of 
acquiescence on the part of the public in the patent, want of novelty and of 
patentable invention. In oral argument defendant's counsel said: "This is 
one of tbose cases in whicli, if the pateiit is -good for anything at ail, our 
structure Would corne witliin the propër purview of the Inyention, if there is 
any." It toUows, thereforé, that, if the patent is valid, infringement exists. 

The prior Eberhardt patent, No. 409,&il, issued August 27, 1889, is for 
essentlally the same devlceas that eovered by the patent lu suit, excepting 
that It does not cover the éxtended base and adjustable standard or leg. The 
complalnant's machine foi^nd a considérable market, and to that extent bas 
supplkrktëd pther shapérs.' 'It has not, however, monopolized the trade. It 
bas ràtfiér't^kén its place among other planera or shapers as a désirable ma- 
chine. T^é' sevèral catalp^es, photographs, and other éxhibits in évidence, 
inclUdbij^^'tlie Catalogues or' tlie complainant, show varions types and sizes 
of ehapèra Which are manufaétured and sold havlng substantially the charac- 
teristlcd, *icepting in the ÏW^o respects under considération, of the machine 
alleged t6\ be iufringed. 4*îie absence of à supporting leg and ai^ éxtended 
base doês faot imply a defëctlve or faulty machine. It is Incredible that the 
usuar type ôï' machine, ■wintlrig suCh éxtended basé and support, would be 
mahufactùirèd ot Would bé bought by corisuiners, unless there was a demand 
for it, ot If it fàiled to do the 'Work, réquired of It. The value of the support 
and èxtendèd baSe arises in the performance of heavy work and in operatlng 
on a heaVy Wôtk-plece. The ordinary well-known machine possesses great 
strength ttbd Wgidity and mànifestly answers the purpose of usage in ordinary 
work, and 'its table in the performance of such work doCs not deflect or bend 
downwàrd Bo as to interféré with its accUracy. I am satisfled that the wlt- 
ness Seéis èotrett in bis statenient that the use of â supporting leg or stand- 
ard is advisable or necessary only in heavy work, and with a heavy work- 
piece. The adjustable leg ahd the supporting éxtended base may be and 
doubtless aire eonveniences whlch may be used or not, as circumstances re- 
qulre ; but that they are deemed essential In ail instances or In the perform- 
ance of the greâter part of > the work to whlch such machines are applled is 
refuted by the contùiuous Inanufacture and sale of maichines not having them, 
and gives Color at least to the statement that the éxtended base and supporting 
standard aXe good selling points rather than necessitles. 

The use 6f a support, by whatever name it may be called, to bear heavy 
pressure or immovable loads, and to meet emergencles, would suggest and has 
suggested its«lf to mechanics operatlng suCh machines. It does not require 
mechanical éducation or the Inventive faculty to discover the propriety, and, 
In some Instances, the necessity of the use of such mechanical expédients. 
Examples of such usage appear in Day's Exhibits 1 and 4, Johns'on's Exhibit 
1, the Niles borlng machine, and the radial drill with extra leg. But it is 
said that the supports shown in the above-mentloned Day and Johnson ex- 
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Mhlts rest on a base speclally constructed, constltutlng no part of the machine 
Itself, and.that bases may not be truly constructed and do not form any part 
of a portable complète self-contalned machine. Portabllity Is not mentioned 
either In the spécification or the elaim's of the patent, nor does It appear that 
the use of snpporting bases which are not intégral parts of the machine in 
anywise interfères with the effldeney of the shapers in connection with which 
the temporary supports were used to carry heavy loads, or with the préci- 
sion of thelr work. If the support rests on a continuons base, the différence 
lies rather in provldlng a continuons foundation for the shaper than sépa- 
ra te foundatlons for the support of the machine and of the leg, respectlviely. 
In either event the foundation would hâve to be truly bullt to insure accur- 
acy In the machlne's finished product. ïhe separate foundation and prop 
perform the same office, and are instrumental in effecting the same resuit, 
as those constltutlng a part of the complainant's machine. Invention or dis- 
covery is not involved In making the base a unit, Instead of divisible into 
two parts. The Richards patent. No. 258,120, Issued May 1, 1882, diseloses 
a planer wltb a base extended beneath an adjustsible table which earries the 
woi'k. For the vertical ad.lustment of the table is a screw, which also aets 
as a support which transmits the downward bearing strain of the table and 
Its load to the extended base. 

In the Fox patent. No. 489,734, issued January 10, 1803, the work-holdiug 
structure Is vertleally adjusted upon the frame of the planer by means of 
a vertical screw. The base of the frame extends outward beneath the table, 
and bears the superimposed strain of the table and the work-piece. Brain- 
ard's patent, No. 255,409, bearing date of March 28, 1882, shows an ele- 
vating screw for vertleally adjusting the table in the deviee. It rests upon 
a projection of the base of the machine frame, From the necessity of the 
case it bears the downward strain of the table whenever the operatlng of the 
machine créâtes a downward thrust. Another prior deviee in which the sup- 
porting ad.justable screws or standards transmit downward stralns and thrusts 
to the base frame extended outward beneath the working table is seen in 
the Niles boring machine. The characteristics of this machine are given In 
détail by the wltness See, and the resijects in which the complainant's ma- 
chine resembles it as to parts and the office which such parts perform, are 
pointed out. 

Ad.justable supports or standards appear in some of the above speclflcal- 
ly cited devlces. Othcr illustrations are seen in the Glad patent, No. 144,530, 
dated November 11, 1873, the Reagan patent, No. 104,201, issued June 14, 
1870, the t)ay Exhibits (drawings) 3 and 4, the Day Exhibit 2, and Johnson 
Bxhiblt 1. 

When complainant's expert was first on the wltness stand, cross-question 
23, havlng référence to the Johnson Exhibit, was propounded to hlm. The 
question and answer, on aceount of thelr significance, are quoted as follows: 

"XQ. 23. Would a bed plate, located as the bed plate J in Fig. 1 of the 
patent, separated from the frame of the machine, but rigldly fixed In a horir- 
zontal plane exactly parallel with the planes of the horizontal movements of 
the table, and provided with the adjustable support attached to the table and 
arranged to move on the bed plate and rlgidly support the table in tbe same 
horizontal plane, corne within the claims of the patent? 

"A. It would not be Included literally In the terms of the claims ; but it 
mlsht be construed or regarded by the court as an équivalent for the terms 
of tbe claim because it would perform most of the function which can be per- 
formed by tlie structure of the claims. 

"The suggested structure would not include that feature of the claims which; 
is specifled in the words 'the base havlng a bed plate projected beneath the 
table F," as in claim 5, or the words 'the frame havlng a base provided with 
the plane bed plate J,' as in claim 6. 

"The proposed structure would support the table In preclsely the same man- 
ner and by the same combinatlon of operatlve éléments as the structure de- 
flned In the claims ; but the proposed structure would not constitute a self- 
coutaUied portable machine, such as is produced by the structure of the claims. 

"As thIs portabllity constitutes the only différence between the two struc- 
tures, and is not In any way included in the essential parts necessary to sup-. 
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port the table, It: seems to me that the portabillty may be Ignored, and thé 
proposed structure regarded as practlcally withln the clalms of tbe patent. 

"I do not, however, make sueh a contention at the présent time, as it would 
be the function of the court alone to détermine whether or not the two strucJ 
tures would be meehanical équivalents." 

My disposition was to dispose of thls case on the oral arguments. I hâve, 
however, examlned the entire record and read ail of the briefs. My conclu- 
sion is that the complainant's devlce did not involve Invention, and is only 
euch an 'obvions improvement as would suggest itself to a mechanic skilled in 
the art. For thls reason, the bill is dismissed, at complainant's cost An or- 
der may be taken accordingly. 

W. R. Wood (Wood & Wood, on the brief), for appellant. 
Arthur Stem, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Jud^es, 

KNAPPEN, Circuit Judge. This is a suit for infringement of 
United States patent No. 541,475 to Eberhardt, June 25, 1895, for 
improvements in crank planers. In the Circuit Court the claim in- 
volved was held invalid for lack of invention, and the bill dismissed. In 
crank planers or shapers, of the type to which the improvements in 
question pertain, the métal to be planed is held by a vise supported on 
a heavy métal table on a plane slightly below that of the cutting tool, 
which is carried across the surface of the work by a power-propelled 
reciprocating ram. To enable the tool to make successive parallel 
movements across the face of the métal to be planed, the table is con- 
nected at its rear end to a saddle, which is f ed horizontally to the f rame 
of the machine (and at right angles to the movement of the ram), 
along and bearing against a cross-head attached to the machine f rame ; 
the former being vertically adjustable by a screw. The spécification 
States that "the strain of the tool upon any work-piece f astened in 
the vise or upon the table tends to thrust the table downward," and the 
Eberhardt invention, so far as the claim sued on is concerned, relates 
to "a means for bracing the work-holding vise or table." This means 
consists of a standard clamped to the table (adjustable as to height) by 
a boit inserted through a slot in the standard into one of a séries of 
parallel slots'On the vertical face of the table (but one slot in the table 
being absolutely necessary) ; the standard being made to rest and slide 
upon the bed plate of the f rame of the machine, which is extended for 
the purpose so as to come under, and parallel to, the table and cross- 
head. The spécification states that: ' 

"The table and vise are thus supported against the thrust of the tool, and 
the eut is more perfectly parallel with the bed plate than if the table were 
allowed to yield." 

The only claim involved rfeads as follows: 

"5.. In a crank planer, the eomblnatlonj with the frame having the cross- 
head C provided with means for adjusting the same vertically upon the frame, 
and having a saddle movàble thereon with the table F, of the base having a 
bed plate projected beneath the table P, and a standard bolted adjustably to 
the table and fltted at its lower end to slide upon the bed plate, Bubstantially; 
as herein set forth," 
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No complète anticipation is found in either patent disclosure or use. 
The only question we are required to consider is whether, in view of 
the prior art, the combination stated in the claim involves invention. 

'The only éléments of the combination claimed to be novel are the 
table-supporting standard clamped as above statedi and the extended 
bed plate on which the standard slides. Bed plates projected forward 
so as to extend under, and parallel to, the table, and cross-head were 
not new. Examples are found in the Day No. 7 and Juengst shapers 
and in the Niles radial drill, in neither of which machines, however, 
is the table supported by a standard ; the bed plate extensions there 
found being presumably used (in part at least) for clamping thereto 
work too high to be carried on the table. Nor was it new to support 
the table by a leg resting on the projected bed plate, as was done in 
both the Fox and Richards métal planers, and in the Brainard gear- 
cutting machine. In neither of thèse machines, however, were the 
standards bolted adjustably to the table, nor did they slide on the ex- 
tended bed plate. Neither were they located at the extrême outer edge 
of the table, and so did not perhaps protect against the thrust of the 
tool as efïectively as in the device in question. But it was not even 
new to support the table by a standard bolted adjustably thereto, sub- 
stantially as in the device of the patent in suit, sliding on a bed plate 
which was under the table, but was not extended from or connected 
with the frame bed plate. Such device is shown in Johnson's shaper 
andi in the Day Exhibit No. 2, in both of which the standard bas a 
roller foot. The Eberhardt device is an advance upon the prior art 
only in that it uses the extended bed plate, which was old, as the found- 
ation on which the standard (also old) slides (rather than rolls), in- 
stead of employing a separate bed plate. This step was certainly a 
short one. It is, however, ably and forcefully urged that the step was 
an important one, because of the necessity to the effective support of 
the table that the plate supporting the standlard be always in a plane 
parallel to that of the cross-head, and because of the difficulty of main- 
taining such parallelism unless the supporting plate be a rigid exten- 
sion of the frame bed plate. This unitary or "self-contained" feature 
has undoubted advantages. 

The évidence also indicates that, apart from the "self-contained" 
feature, the device in suit has utility, being especially useful where 
the métal to be worked is very heavy or the thrust of the tool unusu- 
ally great; and that it has been favorably received by manufacturers 
and users, having to a large extent taken the place of the old construc- 
tion. 

[1] It is insisted by complainant that the considérations above stated 
show invention, as distinguished from mère mechanical skill. Ordina- 
rily the mère making in one pièce of a device, or part of a device, for- 
merly made in two pièces, is not invention. But the bringing together 
of previously separated parts in a unitary organization, so that they 
act together and produce a more bénéficiai resuit than when the parts 
operate separately, may be invention. But where, as hère, the élé- 
ments operate in no différent way, and bave no différent relation to 
each other when in a self-contained form than when one élément is 
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detached, such cbiïibination is not invention. Standard Casier Co. v. 
Caster Socket Co. (C. C; A. 6) 113 Fed. 162, 51 C. C. A. 109; National 
Tube Co. V. Aikèn (C. C. A. 6) 163 Fed. 254, 261, 91 C. C. A. 114; 
Herman v. Youngstown : Car Mfg. Co., 191 Fed. 579, decided by this 
• court November 7, 1911. 

The considérations ôi prior demand, unsuccessful attempts to sup- 
ply the demand, utility, and public favor, are évidence of inven- 
tion, andi in an otherwise doubtful case might turn the scale in 
favor of its existence. But neither or ail of thèse considérations, re- 
gardless of ail others, necessarily prove invention, the existence of 
which' is always uhimately a question of f act, to be determined upon 
a considération of ail applicable facts and conditions. 
' [2] Having in mind ail the considérations urgedl by défendant, and 
taking into account the prior art, it is clear to our minds that the use 
of the projected bed plate, in connection with the table-supporting 
standard resting thereon, involved no more than mechanical skill, and 
that the combination in question is void for lack of invention. 

The decree of the Circuit Court is afiîrmed. 



SHEPFIELD GAB CO. V. D'AROY. 

(Circuit Court ôf Appeaîs, Slxth Circuit February 13, 1912.) 

,,; '_ ,\ No. 2,155.' ,;• , 

t iPatents (§328*) — IwvuNTioN— SpRiNG OcsHioN Steuctube. 
,, The D'Arey patent, No. 726,817, for a sprlng eushion structure, claim 
5, whlch covers a combination lu sucti a structure of "an upright helically- 
' éttlled sprlng and a strip 6t slie et métal with Inturned opposite edgeii 
■ fdlded ontoand embraclngthè opposite sldes of the bottom eoll of said 
- epring, whereby said sprlng: Issupported and retalned in position," falrly 
epnstruing such langijage, refers broadly tp the function of the métal 
strip in such combina tloii In supportlng and retainlng the spring in an 
■ iiprlght position by folding over tHè Inturned edges to embrace the bot- 
tom coll of the sprlng, Without Includlng: as a limitlng élément of the 
cofliblnation the separate function Of the, strip as a cross-piece In the 
seat or cushlon frame, and, as so broadly construed, the claim was fully 
antlcipated by the Crandall patent. No. 1,412, for a bed spring, which 
Shows a séries of sheet métal plates attaehed to a wooden slat, each re- 
tainlng and Supportlng a; single spring In the same manner as the strip 
,, (if,the D'Arey patent. If the claim be construed as Includlng the fune- 
tipii of the métal strip as a çross-plece, stiU no patentable invention was 
' toTbîved in unitlng the plates of the Crandall device into a single metallic 
Btrip, and giving it the functlons of both the plates and a metalUe cross- 
piece well known la the art. 

2. PÀ*ENTS (§ 26*) — iNVEWirON — CoMBINaTION Oï OLD ELEMENTS. 

"A combination of old éléments to be patentable must produce a new 
; , force, efCect, or resuit sjs the product of the combined forces as distln- 
. giiished from a more aggregatlon of the results of the oiâ éléments, each 
'wôrking out its separate effect. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. Dlg. 

■ 'ise.* . - '•■..■ 

Patentabllity of combinations of old éléments as dépendent on results 
attained, see note to National Tube Co. v. Aiken, 91 O. C. A. 123.] 

*For other casés see same topic & i numbbb ia Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexer 
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8. Patents (§ 26*)— Invention— Combinatiow. 

Àlthough a devlce formerly made in two pièces Is made In «ne pièce 
If the éléments operate in no différent way, and hâve no différent re- 
lation to each other when in a self-contained form than when one élé- 
ment Is detached, the comblnation Is not patentable. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. 8i'2T-30; Dec. 
Dig. § 26.*] 
4. Patents (§ 324*) — Reveesal — Disposition of Cause. 

On a broad appeal taken under Act March 3, 1891, c. 51T, | 7, 26 Stat. 
828 (U. S. Comp. St. 1901, p. 550), from an interlocutory decree of a Cir- 
cuit Court granting an injunction, and ordering an accounting in a patent 
case, the Circuit Court of Appeals may, in order to save both parties 
from the expense of furtber lltigatlon, not merely reverse so much of 
the decree as awarded an injunction, but may also consider and décide 
the case on the merits, and direct a final decree dismissing the blll. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 600-606; Dec. 
Dig. § 324.* 

Review of interlocutory decree granting or refusing injunction in patent 
case in Circuit Court of Appeals see notes to Gill & FlsUer v. Browne, 3 
C. C. A. 572 ; Southern Pac. Co. v. Earl, 27 0. C. A. 189 ; New York, N. 
H. & H. R. Co. V. Sayles, 32 C. C. A. 484.] 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

Suit in equity by Frank P. D'Arcy against the Sheffield Car Com- 
pany. Decree for complainant, and défendant appeals. Reversed. 

Francis C. Lowthorp, for appellant. 

F. L,. Chappell (Chappell & Earl, on the brief ), for appellee. 

Before WARRINGTON, Circuit Judge, and McCALL and SAN- . 
FORD, District Judges. 

SANFORD, District Judge. This suit was brought by the appellee, 
Frank P. D'Arcy, by bill in equity, against the appellant, the Sheffield 
Car Company, for the alleged infringement of letters patent No. 726,- 
817, for improvements in springs, issued to said D'Arcy April 28, 1903, 
on an application originally filed October 2, 1902. The défenses were 
that D'Arcy was -not the original inventor of the patented structure, 
that the patent was void for anticipation and want of patentable inven- 
tion, and noninfringement. After a hearing on pleadings and proof , a 
dccfee was entered adjudging and decreeing that D'Arcy's patent was 
good and valid, and that he was its original inventor, that the défend- 
ant had infringed the third claim of this patent, but had not infringed 
its other claims, and dismissing the bill as to ail claims of the patent 
except the third, but as to that claim ordering a référence for the as- 
certainment of profits and damages and perpetually enjoining further 
infringement. From the provisions of this interlocutory decree ad- 
judging the infringement of the third claim of this patent and award- 
ing an injunction and ordering an accounting, the défendant prayed 
an appeal to this court ; and a broad appeal from the decree was there- 
upon allowed it by the Circuit Court. 

The invention claimed by D'Arcy relates to improvements in spring 
cushion structures for seats and the like. The structure disclosed in 

•For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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the Spécification and drawing of his patent consists of a séries of cross- 
strips of flat sheet métal, fixed transversely in a substantially rectangu- 
lar seàt f rame, each cross-strip haying mounted upon it a row of spiral 
springs in an upright position, which are held to the cross-strip and 
supported and retained in position by turning inward the opposite 
edges of the cross-strip and folding them back so as to embrace the 
opposite sides of the bottom coil of each of the springs. 

Fig. 1 in the drawings, which is a plan view of the spring structure 
as applied to a cushion for carriage seats, showing the cross-strips 
S^which are also designated in the spécification "supporting-strips" — 
and the upright spiral springs C mounted thereon, and Fig. 3, which 
is a detailed perspective view of a cross-strip B, showing the manner 
of securing a spring C thereto, are hère reproduced. 




The spécification refers to this cross-strip B and the method of sup- 
porting and retaining the springs thereby as f ollows : 

"A strip B of sheet métal Is provided for each row of springs 0. * •♦ * 
The edges of thls strip are folded back onto the same and parallel therewlth, 
formlng channels or grooves at each slde. The springs o * * * are se- 
cured withln this channel-shaped groove, the coll C of the spring being con- 
f ormed thereto, so that it supports the spring In an upright position above the 
strip, the spring being retained by being grasped by the folded-back edges of 
the cross-strip. The springs are very securely supported in position, and, 
owing to the very flrm grasp of the cross-strips on the bottom colis, they are 
efficlently supported Independently of each other without any danger of tip- 
ping or becoming displaced, and owing to the fact that the bottom coll is con- 
formed there is no chance for twisting or turning the springs, which might 
possibly tend to loosen them and wear the covering. * * * i perferably 
form the sheet-metal cross-strips B in the form of channel-lrons or roU the 
edges over as in formlng seams. The * * * bottom coil (of the springs 
C) belag eonformed and the edges of the strips B roUed or stamped down upon 
the same * * * holds the springs so that they are always supported in.' 
an upright position and twistlng and turning or other movement in the cush- 
ion is prevented. • , ♦ • " 
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Claim 3 of D'Arcy's patent, which is the daim directly involved 
under this appeal, is as follows : 

"3. In a spring-cushion structure, the combination of an upright hellcally- 
eolled spring ; a strlp of sheet métal with Intumed opposite edges folded onto 
and embracing the opposite sides of tlie bottom coil of sald spring, whereby 
said spring is supported and retalned In position." 

The device manufactured and sold by the défendant, which the 
court below held to be an infringement of claim 3 of D'Arcy's patent, 
is made under letters patent No. 711,611, issued to Emil A. Hoefer, as 
inventer, and others, October 14, 1902, on an application filed July 18, 
1902, for improvements in spring seats. The structure disclosed by 
the Hoefer patent consists likewise' of a séries of sheet métal cross- 
strips fixed transversely in a seat frame, on which spiral springs are 
likewise mounted, thèse cross-strips, however, being of angular form, 
that is, raised in the center so as to présent in cross-section the form 
of an inverted U or V, and having their edges turned upward, towards 
the apex, so as to form trough-like stirrups, the lower coils of the 
springs being bent upward in the middle so that they may be seated 
astride the apex of the cross-pieces and inserted in and secured by the 
trough-like stirrups formed by the upturned edges of the cross-pieces, 
which embrace and secure them substantially as in the D'Arcy device. 
Fig. 4 of the drawings of this patent, which is a sectional détail of a 
cross-piece B, showing its angular form, and the lower coil of a spring 
C inserted therein, is hère reproduced : 




l^^ 



:b^ 



It is clear, however, that the différence between the flat form of 
the cross-strip in the D'Arcy patent and the angular form of the 
cross-strip in the Hoefer patent does not involve patentable invention. 
Murray v. D'Arcy (6th Cir.) 161 Fed. 352, 354, 88 C. C. A. 364. And 
it is not disputed by the défendant that if D'Arcy was- in fact the 
original inventer of the device disclosed in thèse two patents, and if 
claim 3 of the D'Arcy patent be not otherwise void, it is inf ringed by 
the device manufactured and sold by the défendant under the Hoefer 
patent. 

It is earnestly insisted, however, by the défendant that as the Hoefer 
patent antedates the D'Arcy patent, both in the date of application and 
in the date of issue, the burden of proof rested upon D'Arcy, in order 
to avoid the effect bf the Hoefer patent as a complète anticipation, to 
establish the priority of his invention beyond a reasonable doubt by 
analogy to the rule laid down in the Barbed Wire Patent, 143 U. S. 
194 F.— 44 
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275, 12;Siiî). et. 443, 450, 36 L. Ed. 154, and Colunibus Chain.Co. 
V. Standard Chain Co. (6th Cir.) 148 Fed. 622, 78 C. C. A. 394; and 
that underthe doctrine oi Christie v. Seybold (6th Cir.) 55 Fed. 69, 
5 C. C. A. 33, and Automatic Weighing Mach. Co. v. Pneumatic Scale 
Corp. (Ist Cir.) 166 Fed. 288, 92 C. C. A. 206, he bas failed to stistain 
the burden resting upon him to show both that he had conceived the 
structure pf his patent prior to the date of Hoefer's conception of his 
patented structure, and that he had thereafter exercised reasonable 
diligence in the réduction of his invention to practice. The court be- 
low, upon considération of the entire évidence, was of opinion that 
D'Arcy had sustained the burden of proof resting upon him in thèse 
respects. In the view which we take of this case, however, we do not 
deem it necessary tp détermine the questions of law and fact which 
arise under this contention of the défendant, for the reason that we 
are of the opinion that independently of the question of priority of 
invention as between D'Àrcy and Hoefer, claim 3 of the D'Arcy patent 
must, without regard to the Hoefer patent, be held, in view of the 
prior State of the art, to be void for anticipation and want of patentable 
invention. 

[1] In, the first place, we are of the opinion that the language of 
cîaim 3 oif P'Arcy's patent, which sets forth his claim to the combina- 
tion in a spring structure, of "an upright helically-coiled spring" and "a 
strip pf sbeet métal with inturned opposite edges folded onto and 
embracihg the opposite sides and bottom coil of said spring, whereby 
said spring is supported and retained in position," when f airly and rea- 
sonably construed, refèrs broadly to the function of a métal strip, in 
such combination of a meta! strip and spring, in supporting and re- 
taining the. spring in an upright position by folding over the inturned 
edges of the strip so as to embrace the bottom coil of the spring, with- 
out including, as a limîting élément of the combination claimed, the 
séparate function of the métal strip as a cross-piece, holding a row 
of spiral springs thus supported apart, and retairiing them in their 
proper position in a seat f rame. This appears from the use of both the 
words "strip" and "spring" in the singular number, from the absence 
of any référence to the métal strip as a cross-piece, and from the omis- 
sion of the seat f rame as an élément of the combination for which, the 
claim is macfe. And, While there might be on its face some ambiguity 
in the use of the phrase "whereby said spring is * * * retained in 
position," wé thiiik thisis removed by référence to the statement in the 
spécification,^ above quoted, that the coil of the spring is secured.with- 
in the channel-shaped groove of the métal strip and conformed there- 
to, "so that it supports the spring in an upright position above the 
strip, the spring Seing retained by being grasped by the folded-back 
edges of the cross-strip ;" this phrase clearly indicating that the word 
"retained" is used in the sensé merely that the spring is "retained" in 
position on the métal strip by being grasped by its folded-back edges. 
This construction of the third claim of the patent is made the more 
évident, \Vh^n the language of this claim is contrasted with that of the 
first claim of the D'Arcy patent, which, although not itself directly in- 
volved under this appeal, may, under the gênerai rule that a patent, 
as àny other written instrument, is to be construed as a whole and due 
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effect given to ail its parts, be looked to for the purpose of aîding in 
the proper construction of the third claim. See National Cash Register 
Ce. V. Register Co. (3d Cir.) 53 Fed. 367, 370, 3 C. C. A. 559; Ander- 
son Foundry v. Potts (7th Cir.) 108 Fed. 379, 383, 47 C. C. A. 409, and 
Lamson Consolidated Co. v. Hillman (7th Cir.) 123 Fed. 416, 419, 
59 C. C. A. 510. The first claim of the D'Arcy patent is for the com- 
bination in a spring structure "of a frame A; conical springs with 
coils C at the bottom confined to the cross-strips ; sheet-metal cross- 
strips B with inturned edges folded onto the bottom coils of said 
springs to clamp the same, co-acting for the purpose specified." When 
the language of claim 3 is contrasted with that of claim 1, in which 
is thus set forth the function of the strips B as cross-strips coacting 
with the springs and the frame as éléments of the combination claimed, 
the absence in claim 3 of any référence to the frame as an élément of 
the combination claimed, of any référence to more than one spring sup- 
ported and retained by the métal strip, of any référence to the meta! 
Ktrip as a "cross-piece," and of any référence to the coactiqn between 
the frame, métal strip, and the frame in the combination claimed, we 
are constrained to conclude that claim 3 of the patent was, by the lan- 
guage used, intended to cover broadly the function of the métal strip 
as a direct support and rétention of the upright spring, and without 
including, as a part of the conibination claimed, the <added function 
of the métal strip as a "cross-strip" for the purpose of retaining the 
several springs in their proper position in the frame. 

And thus construed, we are of the opinion that claim 3 of the D'Arcy 
patent was clearly anticipated by letters patent No. 114,112, issued 
April 25, 1871, to Delos V. Crandall, on improvements in bed springs, 
relating to the means for attaching helical springs to bed springs, rails, 
etc. This patent disclosed a method of securing coiled bed springs to 
a slat or rail by means of a métal plate, having its ends bent over the 
two opposite sides of the spring, and itself secured to the slat by means 
of screws or rivets. Fig. 1 of the drawing giving a top plan view of 
Crandall's improved bed spring, and showing the spring C, the métal 
plate B and the slat S, is hère reproduced; 

/7>. /. 




Obvîously the inturned end of the métal plate B in Crandall's pat- 
ent, embracing the bottom coil of the supported spring, completely 
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anticipâtes the use of the inturned edge of the métal strîp B in the 
D'Arcy patent, as a means of securing the lower coil of the spring 
and retaining it in an upright position. And, as the fact that in the 
Crandall patent the métal plate was itself screwed or riveted to a slat 
or cross-piece does not prevent the Crandall device f rom being a com- 
plète anticipation of the function of D'Arcy's métal strip under claim 
3 of his patent, we are therefore of opinion that this claim was in its 
essential features completely anticipated by the Crandall device. 

But in the second place, even if claim 3 of the D'Arcy patent should 
be construed so as to include the function of the métal strip as a 
cross-piece retaining a séries of springs in the frame, we are nev- 
ertheless of the opinion that in view of the prior state of the art, 
as disclosed in other patents, the improvement thus made by combining 
integrally in one métal strip the function of Crandall's métal plate se- 
curing the individual springs, and the function of a métal cross-strip 
retaining a séries of springs in the frame, did not involve patentable 
invention. Not only was the use of a cross-piece Connecting a séries 
of springs disclosed in the Crandall patent itself, in which it appeared 
in the form of a wooden slat, but the spécifie use in spring structures 
of métal bars or cross-pieces supporting and retaining a séries of 
springs in the frame of a spring structure, was itself old in the art, 
being disclosed among other instances, in the L. C. Boyington patent. 
No. 181,816, issued September 5, 1875, on spring bed bottoms, the 
Charles C. Bailey patent, No. 239,694, issued April 5, 1881, on spring 
cushion supports for carriage seat backs, and the James H. Cloyes pat- 
ent, No. 604,368, issued May 24, 1898, on spring seats. 

It is évident, therefore, that the alleged invention consisted essen- 
tially in merely enlarging and adapting the métal plate of Crandall's 
device, so as to combine integrally in one device a metallic strip hav- 
ing in itself the functions of Crandall's métal plate in securing the 
several springs by enfolding their bottom coils within its inturned 
edges, and the ordinary and well-known function of a métal bar or 
cross-piece retaining a séries of springs in place in the frame of a 
spring structure. Such enlargement and adoption of the métal plate of 
the Crandall patent so as to give it the added function of the ordinary 
cross-piece, that had not only appeared in the form of a wooden slat 
in the Crandall device, but was also well known in the prior art in a 
metallic form, did not, however, in our opinion, call for the exercise 
of inventive faculties, but involved merely the mechanical skill of one 
versed in the art. 

In Standard Caster & Wheel Co. v. Socket Co., 113 Fed. 162, 166, 
51 ce. A. 109, in which it was held by this court that the substitution 
for a separate riveted spring in a caster socket of a spring made in- 
tegrally with the socket did not amount to invention, Judge (now Mr. 
Justice) Lurton, delivering the opinion of the court, after reviewing 
the cases of Krementz v. Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719, 
37 L. Ed. 558, Howard v. Stove Works, 150 U. S. 164, 14 Sup. Ct 
68, 37 L. Ed. 1039, and Manufacturing Co. v. Holtzer (Ist Cir.) 67 
Fed. 907, 15 ce. A. 63, said: 

"The conclusion from ail the cases must be that the mère making In one 
pièce of a device formerly made in two parts mechanlcally attached is not 
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Invention. The exception to the gênerai ruie must dépend upon spécial faets 
Indlcating the présence of the Inventive faculty In a degree greater than the 
mère mechanical knowledge exhiblted by so simple an Improvement." 

In Thomas v. Railroad Co., 149 Fed. 753, 79 C. C. A. 89, it was held 
by this court that a device consisting in its essential features of a 
U-bolt applied to a stake on the sides of a car, which instead of being 
applied to the end of the stake, as usual, was appHed higher up, and 
which, instead of extending directly inwards, so as to be secured to the 
side, was lengthened and extended inward and downward, so as to be 
secured to the bottom part, and to serve also as a stay rod, was void 
on its face for lack of patentable novelty, both the U-bolt and stay rod 
separately being well-known mechanical devices in common use. 

And in the récent case of Edward Hilker Mop Co. v. U. S. Mop 
Ce, 191 Fed. 613, it was held by this court, that having adopted a 
metallic handle extension in place of the lower end of a wooden mop 
handle, to adopt in the same connection the collar of the old wooden 
handled mop, carrying the wringer mechanism, as the collar and ferrule 
of the handle and métal extensions carrying the same wringer mech- 
anism, and thus performing the same function as the old collar and 
in the same way, but with only the added function of holding the 
handle and extensions in connection and alignment, was the natural and 
obvious thing to do, and did not, under the circumstances, involve in- 
vention, but merely mechanical skill. 

[2] It is, furthermore, clear that a combination of old éléments, to 
be patentable, must produce a new force, effect, or resuit as the product 
of the combinéd forces, as distinguished from a mère aggregation of 
the results of the old éléments, each working out its separate effect, 
and that a combination consisting merely of old parts and of old re- 
sults, without the addition of any new and distinct function, is not 
patentable. Reckendorfer v. Faber, 92 U. S. 347, 357, 23 L. Ed. 719; 
Goodyear Rubber Co. v. Rubber WTheel Co. (6th Cir.) 116 Fed. 363, 
369, 53 C. C. A. 583 ; National Cash Register Co. v. Register Co. (3d 
Cir.) supra, 53 Fed. at page 371, 3 C. C. A. at page 559. This doctrine 
applies, not merely when the old éléments are separately used in the 
combination, but also when they are integrally combinéd in one device 
involving mère mechanical knowledge and producing no new resuit 
dififering from the aggregate resuit of the former separate éléments. 

[3] Although a device formerly made in two pièces is made in one 
pièce, if "the éléments operate in no différent way, and hâve no dif- 
férent relation to each other when in a self-contained form than when 
one élément is detached, such combination is not invention." Gould 
V. Cincinnati Shaper Co., 194 Fed. 680, decided by this court January 
3, 1912; and cases cited. 

In the light of thèse décisions we are constrained to hold that, even 
if claim 3 of the D'Arcy patent be construed as referring to the func- 
tions of the métal strip as a cross-piece, as it, in effect, merely extended 
and enlarged the métal plate of the Crandall device, so as to combine 
integrally in one device the function of that métal plate as a means of 
securing the springs attached thereto, and the function of a metallic 
cross-piece, old in the art, as a means of retaining a séries of springs 
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in tKeir 'place in tliè fràttié Of a sp ring structure, giving no hew resuit 
differfhg Ifom that obtainefl Jby a sep^ir^ite metallic cross-piece with 
the Crandàll métal plates riveted theréon, it involved merely mechan- 
ical skilli^ and not invention, and is accordingly void. 

[4] And beirig of opinion for the foregoing reasons that claim 3 
of the D'Arcy patent is void both on account of anticipation and for 
want of patentable invention, without considtering in détail the numer- 
ous assignments of error filed by the appellant, in which the grounds 
of error relied on are repeated in many variant forms differing only 
slightly in phraseology, or determining other questions raised in the 
briefs and arguments, which in the view we take of the case are not 
materialto the détermination of the ultimate question involved under 
this; appealjL/We necessarily conclude that the court below was in error 
in awardiiig the injunction under the decree from which the défendant 
bas appeaJeci. ' .' i 

However, on a broad appeal taken under section 7 of the judiciary 
act.of Marçh-3i 1891 (chapter.517, 26 Stat. 828 [U. S. Comp.St. 1901, 
p. 550] )j from an interlocutory decree of a Circuit Court granting an 
injunction and ordering an accounting in a patent case, this court, as 
was held in Smith v. Vulcan Iron Works, 165 U. S. 518, 17 Sup. Ct. 
407, 41 L,,; Ed. 810, may, inorder to save both parties from the expense 
of further. litigation, not merely reverse somuch of the decree below 
as awarded an injunction, but may alsoi eonsider and décide the case 
on its njçfits and dijrect a final decree dismjssing the bill; and, as the 
grounds Ojfj this opinion are conclusivepf ail the questions that are 
relevant under the pleadings and proof as to the validity ai^d inf ringe- 
ment of claim 3 of the D'Arcy patent, we conclude that we should, in 
the présent case, not merely reverse so much of the decree below as 
awardçdtihe injunction, asvwas done on an appeal from a preliminary 
injunction in American Carnage Co. v. Wyeth (6th Cir.) 139 Fed. 389, 
392, 71 pi p. A. 485, or reverse the decree, appealed from and remand 
the cause for further proceedings consistant with the opinion, as was 
done in Buser v, Machine; Co. (6th Çir,) 151 Fed. 478, 496, 81 C. C. 
A. 16, but should also direct the dismissàl of ail that part of complain- 
ant's bill relating to claim .3 of the complainant's patent,,as was done 
in Western Electric Co. v. Electric Co. (6th Cir.) 108 Fed. 953, 957, 
4SC. C. A.,t59, 

So much of the decree of the Circuit Court appealed from as re- 
latés to claim 3 df the D'Arcy 'patent will accordingly bé reversed, with 
costs, and thé dause will be remanded to that court, witli directions to 
dismiss so muçh of the Corriplainant's bill as relates to said claim 3, 
With costs. ' 
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PLUNGBR ELE7AT0R CO. v. PAEK et aL 

(Circuit Court of Appeals, Third Circuit Febniary 12, 1912.) 

No. 1,527. 

Patents (§ 328*) — Infbingement— Valve Controllee for Elevators. 

The Jansson patent, No. 777,635, for mechanlsm for operatlag automatic 
valves on elevators, held not infrlnged. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Suit in equity by the Plunger Elevator Company against William 
G. and David É. Park. Decree for défendants, and complainant ap- 
peals. Affirmed. 

Frank T. Brown and Francis A. Hopkins, for appellant. 
Edwards, Sager & Wooster, for appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In this case the Plunger Elevator 
Company, owners of patent No. 777,635, granted December 13, 1904, 
to Jansson, for mechanism for operating automatic valves on elevators, 
charged William G. Park et al. with infringing claims 17, 18, 19, and 
21 thereof, in the use by them of an elevator built by the Standard 
Plunger Elevator Company, under patent to Larsson, No. 924,798, 
The court below found the respondents did not infringe, and entered 
a decree dismissing the bill. Thereupon complainant appealed. 

The case is whoUy one of fact, and no légal principles are involved. 
As the opinion below fully discusses the device, we îimit ourselves to 
a brief statement of the conclusions we hâve reached. In automatic 
devices for stopping elevators, the f actor of saf ety is the positive con- 
trol of the elevator valve, which will absolutely insure stoppage of the 
car before it strikes the upper or lower end of the inclosing frame. 
A merely relative or retarded valve control will not prevent accidents. 
The patent in question recognized the necessity of positive valve con- 
trol and claimed to hâve solved ît, saying: 

"The chief object of my Invention is to provide a simple and positive device 
for operating such valve at prédéterminée points," etc. 

Moreover, the patentee's device sought to control the movement of 
the car, at both the upper and lower end of the car run by the use of a 
single rope connection between the car and the valve controUer — a 
simplified mechanism, which, if successful, was very valuable. But 
his device, while theoretically workable on paper, did not prove prac- 
tical in opération, as the court found, saying: 

"Considération of ail the évidence leads to the conclusion that the design 
of the patent in suit will not answer the purpose for which it was intended ; 
that is, to eiïect positive movement or opération of the automatic stop device. 
Thls is eonfirmed by the fact that although the plaintiff has installed many 
elevators in différent parts of the country, it has not used the design of the 
patent in suit." 

«For other cases see same topic & § ntjmber In Dec. & Am. Dlgs. 1907 to dute, & Rep'r Indexes 
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Without entering into a discussion of the mechanism by which the 
valve is controlled, we may add that we also find that the movement 
of the bight of the rope is neither positive nor always the same, and 
is inherently incapable of insuring that positive, absolutely essential, 
valve movement and control, without which the limbs and lives of pas- 
sengers are endangered. iMoreover, as we hâve said, the patent dis- 
closes a single rope between the car and the valve controller, while 
the respondents use duplicate rope Systems, each separate, one 
being employed in going up, the other in going down, and the two 
using substantially four times as much rope as in complainant's device. 
This combination is, therefore, différent from that of the patent. 

Agreeing, as we do, with the conclusion reached by the court below, 
its decrèe is affirmed. 



PHŒNIX KNITTING WORKS V. HYGIENIO FLEECED UNDER- 

WEAR CO. 

(Circuit Court of Appeals, Thlrd Circuit. January 8, 1912.) 

No. 77 (1,563). 

Patents (§ 328*) — Invention— Design eob Muitlek. 

The only featnre of the design shown In the Mead patent, No. 39,347, 
for a design for a necU scarf, which was subject to patent under Kev. 
St. § 4929, as amended by Act May 9, 1902, c. 783, 32 Stat. 193 (U. S. 
Comp. St. Supp. 1909, p. 1274), which authorlzes the grantlng of a patent 
for a "new, original and ornamental" design, was in the configuration 
and surface ornamentatlon of the two connected aprons forming the 
front portion of the scarf; the Connecting neclj portion being functional 
only and not visible when the scarf Is worn. As so construed, the pat- 
ent Is vold for lack of invention and novelty In vlew of the prlor art 

Appeal from the Circuit Court of the United States for the East- 
em District of Pennsylvania. 

Suit in equity by the Phœnix Knitting Works against the Hygienic 
Fleeced Underwear Company. Decree (194 Fed. 703) for défendant, 
and complainant appeals. Affirmed. 

Henry N. Paul, Jr., and F. E. Dennett, for appellant. 
Hector T. Penton, for app'ellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. The appellant, a corporation of the state of 
Wisconsin, was complainant in the court below, in a bill in equity 
alleging ownérship, by assignment from one Joseph Mead, the pat- 
entée, of design patent No. 39,347, dated June 9, 1908, entitled "De- 
sign for a Neck Scarf," and charging défendant (the appellee) with 
infringemènt thereof by the manufacture and sale of knitted muf- 
liers and neck scarfs bearing said alleged design. The defendant's 
answer, inter alia, denied the validity of the patent, for want of pat- 
entable novelty and by reason of anticipation. Replication was filed 
by the complainant thereto, and proofs taken on both sides, as set 

*For other cases see same topic & S dumbb» la Sec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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forth in the record now before us. The leamed judge of the court 
below, after a clearly written opinion setting forth the invahdity of 
the patent for want of invention and patentable novelty, decreed the 
injunction, pendente lite, theretofore granted, to be dissolved and that 
the bill be dismissed for want of equity. From this decree, the ap- 
peal to this court has been taken. 

The Revised Statutes, § 4929, as amended by the act of May 9, 
1902, provides as follows: 

"Any person who has invented any new, original, and ornamental design 
for an article of manufacture, not known or used by others in this country 
before his invention thereof, and not patented or descrlbed in any prlnted 
publication in this or any foreign country before his invention thereof, or 
more than two years prior to his application, and not in public use or on 
sale in this country for more than two years prior to his application, un- 
less the same is proved to hâve been abandoned, may, upon payment of the 
fées required by law and other due proceedings had, the same as in cases 
of inventions or diseoveries covered by section forty-eight hundred and eighty- 
six, obtain a patent therefor." 

Under the statute, as thus amended, the patent sued on was issued, 
and its validity must be tested by the spirit and meaning of the lég- 
islative language. Whether the plain requirement of the statute has 
been complied with, that the design should be new, original and orna- 
mental, in order to be patentable, must be considered at the thresh- 
old of this case, as in every other. No description accompanies the 
drawing or design which illustrâtes the invention of the patentée. 
The spécification merely states that Joseph Mead has — 

"Invented a new, original and ornamental design for neck scarfs, of whlch 
the following is a spécification référence being had to the accompanying 
drawing forming part hereof. 

"The figure is a plain view of a scarf showing my new design. 

"I claim the ornamental design for a neck scarf as shown.'' 

It is apparent from the words "of which the following is a spécifica- 
tion," that a detailed description and spécification of what was claimed 
as the invention of the patentée, was intended to be subjoined. No 
spécification or description does follow, and the référence "to the 
accompanying drawing forming part hereof" is without meaning, as 
the drawing is the only mode by which the design is suggested or ex- 
hibited. It appears, however, from the file wrapper, that a descrip- 
tion of the design accompanied the application, as part of the spécifi- 
cation, as would be supposed from the language we hâve quoted, which 
it immediately followed. The description is: 

"The design consists in two ornamental connected aprons, each of which 
aprons is provlded with a scalloped longitudinal edge and two transverse 
Bfiries of stitching at angles to each other, each séries of stitches being lo- 
cated between opposing scallops." 

Then follows the claim, as in the patent. Upon this spécification the 
Patent Office, acting upon what seems to hâve been for some time a 
settled practice, suggested that if a proper drawing was filed, the de- 
tailed description would be surplusage and should be canceled. Ac- 
cordingly, the applicant filed a corrected drawing, as shown in the 
patent, and removed from his spécification the paragraph embodying 
the- descriptive matter. 
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We êô riot critîcize this practice of the Patent Office, as the novelty 
ând;feéauty or ornamental character of a design may in most cases be 
best illustrated by a drawing without the aid of a description. The 
language of this description is however, hère referred to for the bear- 
ing it has upon the question raised by the principal contention of the 
appellee, viz., that the invention embddied in the design was a unitary 
conception including the configuration of the article of manufacture, 
as shown in the drawing, and its surface ornamentation. 

MU' • ^•'M&'^sl^^ '^ ni-' ' 




The configuration shown in the drawing is one that obtained in 
neckwear long prior to the date of the patent in suit, as is plainly 
shown in; the spécifications and drawings of the patent to Erskine, 
dated January 20, 1891. In the spécifications of this patent, the pat- 
entée, says: 

"My invention relates exclwslvely to whatare known as four-ln-hand searfs, 
in which there Is a narrow neck portion, flrband, and a wide scarf portion 
proper, the latter being froin two to tliree times as wide as tbe former." 

The patentée then claims as his invention a new mode of construc- 
tion of thèse, at that time, common forms or configurations of neck- 
wear, known as four-in-hand searfs. 

The nârj'ow 6r neck portion of the scarf, as shown in the illustra- 
tion of the patent in suit, as well as in tlie exactly similar configura- 
tions of neck searfs exhibited in the illustration of the Erskine pat- 
ent, as also in the well known four-in-hand searfs to which Erskine 
refers, is' ^urely functional. It connCcts what Erskine calls the "wide 
scarf portions proper," and by reason df its narrowness encircles the 
neck without showing above the collar on coat of the weârer but holds 
in place the wide ends or "scarf portions proper," which alone are 
visible when the scarf is in use and display everything which can be 
called orhartlental in the design. Necessarily by thèse ends alone, 
thus ornamënted, an appeal can be made to the eye of the observer. 
Upon thesé COnnected ends or aprons is displayed the ornamentation 
described in the rejected spécification which we hâve quoted. That 
spécification, though rejected, is significant in disclosing what the 
patentée himself thought to be his "new, original and ornamental de- 
sign." "Thé design," he says, "consists in two ornamental connected 
aprons, each of which aprons is provided with," etc. It is clear that 
the Connecting link between the two aprons is merely functional. It 
is necessat^ ra hold the two broad ends or aprons in their proper 
place, and Virhén so holding them, this link is invisible. To quote the 
language of thé learned counsel for the appellant, utilitarian functions 
and structural considérations influence and confuse the mind by thëi*- 
considération and lead it away from that alone which the design patent 
should cover. 
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It is not necessary to pass upon the question how far configuration 
of an article of manufacture, under other circumsatnces, may consti- 
tute, in wliole or in part, an ornamental design, within the meaning of 
the amended statute, but when it is so claimed, surely the configura- 
tion must be such as to appeal to the eye of the observer as orna- 
mental. It seems somewhat absurd to claim such configuration as 
part of an ornamental design which is only visible when the article to 
which it pertains is not in use. When in use, it is the surface orna- 
mentation alone that appeals to the eye, and the Connecting neck band 
might be supplied in other ways than by a narrowed portion of the 
material of which the scarf is made. The design must be ornamental 
when the scarf is on the neck of the wearer, and not be such as to 
only fulfill its purpose as an ornamental design when it is lying flat 
upon a table. The gênerai understanding, that the essence of the 
design covered by the patent consisted of the ornamental appearance 
exhibited by the transverse séries of diagonal stitches displayed on the 
broad and visible ends of the scarf, with scalloped edges, as described 
in the rejected spécification, is also evidenced by the claim of the ap- 
pellant, that it is manufacturing under this patent scarfs, differing 
widely in respect to the enclosing and invisible neck band, but, hav- 
ing the ornamented ends or aprons illustrated in the patent in suit ; 
and such scarfs manufactured by the défendant are produced as évi- 
dence of infringement. 

In this connection, it should not pass unnoticed that section 4929 
of the Revised Statutes (U. S. Comp. St. 1901, p. 3398), before the 
amendment of May, 1902, spoke of any person who invented a "new 
and original design for a manufacture," the word "ornamental" be- 
ing absent. It also included, as patentable, "any new, useful and orig- 
inal shape or configuration of any article of manufacture." It is ap- 
parent, therefore, that the language of the section, as amended, has 
restricted the scope of design patents as to shape and configuration, 
and it is not entirely clear what part, if any, shape and configuration 
may play as the basis for a design patent. However this may be, 
we hâve no difficulty in deciding, apart from the restrictions of the 
amended Act, that, under the facts peculiar to this case, the design 
for which a patent was granted is confined to the surface ornamenta- 
tion in the scarf proper, and does not extend to the configuration, in- 
cluding the narrow neck band, which is never visible when the scarf 
is in the position for which it was intended. 

If, however, our view as to this were différent, it would still remain 
true that the configuration was old in the art of making neckwear 
many years before the date of the patent in suit, and the only inven- 
tion that could hâve been claimed by the patentée, would hâve been 
for an ornamental design for such an article of manufacture; that is, 
a surface ornamentation to be applied to a neck scarf of this old con- 
figuration, and if the design of such surface ornamentation had been 
new and original with the patentée, he would be entitled to the pro- 
tection of his patent from ail appropriation of such design for the 
use specified in the patent. Unfortunately for the patentée in this 
case, the précise ornamental design illustrated by the drawing of his 
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patent and described in the canceled spécification accompanying his 
application, appears in the exhibit of the Harrison muffler, whose pub- 
ïic use for some months at least prior to the date of the patent has 
been, we think, sufficiently proved. The identity of the design of the 
patent in suit, as applied to the aprons or broad ends of the scarf 
illustrated in the drawing, with the ornamental design which char- 
acterizes the Harrison muffler, is perfectly apparent to the eye in the 
exhibits of the same side by side, in the record. It is true that the 
Harrison muffler is a straight muffler, with no narrow middle neck 
band, and the ornamental design is carried through from end to end, 
but it is clear that the application of this particular design to the scarf 
ends of the old four-in-hand blank does not involve patentable in- 
vention. As said in a case quoted by Judge Blodgett (Western Elec. 
Mfg. Co. V. Odell et al. [D. C] 18 Fed. 321) : 

"The adaptation of old devlces or forms to new purposes, however conven- 
lent, useful or beautlful they may be In their new rôle, is not Invention. 
* • * For example, If one should paint upon a familiar rase a copy of 
Stuart's portrait of Washington, it would not be patentable, beeause both 
éléments of thç combination^the portrait and the vase-^are old ; bvit if any 
new and original Impression, or ornament, were placed upon the same vase, 
It would fall within the express language of the section." 

The section alluded to was the section of the Revised Statutes be- 
fore the amendment of 1902. 

The Harrison muffler, eut out in the middle so as to form a neck 
band, will show precisely the scarf of the drawing, with the two aprons 
mentioned by the patentée in his canceled description, with identically 
the same surface ornamentation. We do not think patentable inven- 
tion can be attributed to the taking of the old ornamental design of the 
Harrison muffler and applying it to the still older configuration of the 
four-in-hand scarf. 

In view of the thorough and satisfactory discussion of this and 
other points by the learned judge of the court below, it is unnecessary 
to further prolong this opinion. 

The judgment below is therefore affirmed. 



PHŒNIX KNITTING WORKS v. LOUER BROS. 

(Circuit Court, N. D. Illinois. September 14, 1910.) 

No. 30,073. 

Patiiits (§ .'Î28*) — Validité and Infbingement— Design for Neck Scarf. 

The Mead design patent. No. 39,347, for a design for a neck scarf, is 
not void beeause no spécification was flled showing the method of making 
the article which is sufficiently shown bj^ the drawing. Also, held In- 
frlnged on motion for preitminary Injunction. 

•In Equity. Suit by the Phœnix Knitting Works against Louer 
Brothers. On motion for preliminary injunction. Motion granted. 
See, also, 194 Fed. 696. 

•For otlier cases see same topic & § ntjmbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Walter H. Chamberlain, Winkler, Flanders, Bottutn & Fawsett, and 
Leverett C. Wheeler, for complainant. 
Charles W. Hills and John G. ElHott, for défendants. 

SANBORN, District Judge (sitting as Circuit Judge). The three 
usual requisites for a temporary injunction being shown — that is, pat- 
ent adjudicated, title in complainant, and infringement — défendants 
présent several défenses to the granting of the motion. Thèse are 
invalidity of the patent, collusion and fraud between the parties to the 
adjudication, and new évidence showing anticipation. Collusion and 
fraud are positively denied under oath by those against whom they 
are charged, and évidence to support the charges is mainly inferential 
or circumstantial. As the record stands, the charges are disproved. 

As to validity of the patent: This is a design patent for a neck 
scarf. The applicant described the design as consisting of two orna- 
mental connected aprons, each provided with a scalloped longitudinal 
edge and two transverse séries of stitching at angles to each other, 
each séries of stitches being located between opposing scallops ; and 
claimed "the omamental design for a neck scarf as shown." A draw- 
ing was submitted showing sharp corners of the serrated edges of the 
aprons. The examiner required a new drawing properly showing the 
design, and added that if a proper drawing was filed the detailed de- 
scription would be surplusage and should be canceled. The applicant 
thereupon filed a new drawing, showing blunt corners such as would 
naturally resuit from the stitching as described in the spécification; 
which was, pursuant to the examiner's requirement, canceled by the 
applicant. 

It is now urged by counsel for défendants that the patent statute re- 
quires a description or spécification of the method of making the ar- 
ticle to which the design applies. It is said that this is necessary to 
prevent dispute and uncertainty as to what the design really covers, 
and that the practice of the Patent Office in requiring spécifications in 
design patent cases to be struck out puts upon the courts the burden of 
determining what the invention really is. Section 4929, R. S. U. S. 
(U. S. Comp. St. 1901, p. 3398), relating to design patents, provides 
that the same proceedings shall be had as in other cases ; and section 
4933 (page 3399) provides that ail the régulations and provisions which 
apply to patents for obtaining or protecting patents for inventions 
shall apply to patents for designs. What reason exists for the practice 
of the office in dispensing with spécifications is unknown. It would 
seem to be an unsafe and doubtful practice. However, no court bas 
ever held a design patent void, upon this ground alone. 

In Tompkins Co. v. New York Woven Wire Mattress Co., 159 Fed. 
133, 86 C. C. A. 323, the Court of Appeals for the Second Circuit held 
a design patent void on other grounds, saying that the statute requires 
a full, clear spécification, and that it might be doubted whether the 
patentée had complied with the statute. This was the case of a minia- 
ture design for a bed spring, which had to be enlarged in actual use, 
and there was much doubt as to how the enlargement was to be made. 
In the présent case the drawing of the design sufficiently indicates the 



76S '194 FEDERAL BBPORTBB 

riiéthod of construction of the muffler,'so that the spécification, as the 
examiner held, is surplusage; in other words, the description is con- 
tained in the drawing. 

The new évidence of the prior art adds nothing to what was be- 
fore Judge Quarles iri the suit where the patent was sustained. Such 
évidence is presented by affidavit. It is not so fuU, clear, and free 
f rom doubt as to justify a ruling différent from that reached by him. 

A preliminary injunction will issue as prayed for in the motion. 



PHCBNIX KNITTING WORKS v. HTGIENIO PLEECOED UNDEB- 

WBAR CO. 

(Circuit Court, E. D. Pennsylvanla. January 6, 1911.) 

No. 605. 

Patknts (§ 328*) — INFBINGEMENT— Design fob Neck Scarf. 

! The Mead design pp,tent, No. 39,347, for a design for a neck scarf, hold 
valid and Infrlnged on motion for preliminary injunction. 

In Equity. Suit by the Phœnix Knitting Works against the Hy- 
gienic Fleeced Underwear Company. On motion for preliminary in- 
junction. Motion granted. Dissolved on final hearing, 194 Fed. 703. 

-Winkler, Flanders, Bottum & Fawsett, Henry N. Paul, Jr., and 
Joseph C. Fraley, for complainant. 
Hector T. Fenton, for défendant. 

HOLtAND, District Judge. The design patent în suit was sus- 
tained on final hearing by the United States Circuit Court, Eastern Dis- 
trict of Wisconsin. Phcenix Knitting Works v. Bradley Knitting Co. 
(C. C.) ISlFed. 163. Following this décision, this court granted a 
preliminary injunction on. the patent, in the case of Phœnix Knitting 
Works V. Grushlaw (C, C.) 181 Fed. 166, which order was afiîrmed 
by the Circuit Court of Appeals of this circuit. 183 Fed. 222, 105 C. 
C. Ai 484. A number of other courts hâve granted preliminary in- 
junctions on this design patent. 

The suit is instituted for the purpose of restraining an inf ringement, 
and on this motion for a preliminary injunction there are in évidence 
11 neck scarf s, of varions colors and styles which the défendant is 
making. Ten of thèse are made in imitation of the plaintiff's design, 
that is, the body or attractive feature of which is the herringbone 
stitch and serrated edge, possessing, however, other ornamental fea- 
tures in addition to those sfiown in the patent, in that certain open- 
work lines hâve been produced running the length of the scarf. This 
is made by causïng certain needles to omit knitting. This feature does 
not materiaily disturb or alter the attractiveness resulting from the 
herringbone stitch, which is the ground work and body of the de- 
fendant's neck scarf, and gives it its attractiveness ; the additional f ea- 
tures, in our judgment, adding nothing to the attractive appearance of 
tlie scarf. The pleasing impression of the whole article, as we view it, 
is still due .to the zigzag knitting copied from the complainant's design. 

*For other cases ses same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The openwork lines running lengthwise of the scarf are not sufficient 
to avoid an inf ringement ; it is simply a slight change, no doubt in- 
tended to avoid the responsibihty for copying the patent. The scarf or 
green mufïïer marked "273 as 278 S. M." is admittedly not an inf ringe- 
ment. 

A preliminary injunction will be awarded against the défendant, 
pending the détermination of this cause, to restrain it from making, 
using, or selling neck scarfs similar to any of those found in the com- 
plainant's exhibits of defendant's neck scarfs, excepting the one 
marked "273 as 278 S. M." The défendant, however, has gone to the 
expense of making quite a number of designs, and, in order that it 
may be protected against any loss, should the patent not be sustained 
on final hearing, the complainant will be required to give bond in the 
sum of $10,000 to the défendant, conditioned for the payment of any 
damage which may resuit to the défendant by reason of the issuing of 
this preliminary injunction against it. 

Let a deciree be prepared accordingly. 



PHOSNIX KNITTINQ WORKS v. HTGIBNIC FLBECED UNDBR- 

WBAR 00. 

(Circuit Court, E. D. Pennsylvanla. September 13, lOllJ 

No. 605. 

1. Patents (§ 28*) — Patentability of Design— Invention. 

The exercise of the Inventive faculty is as essential to the validity of a 
design patent as to a mechanical patent, and the mère transferring of an 
old design to a new article does not constitute patentable invention. 

[Ed. Note. — ^For other cases, see Patents, Cent. Dlg. § 33; Dec. DIg. 
I 28.*] 

2. Patents (§ 328*) — Anticipation— Design fob Neck Scarf. 

The Mead design -patent, No. 39.347, for a design for a neck scarf, Is 
limited to the serrated edge of the scarf aprons and the herringbone 
stitch, whlch produces the same, as sbown in the drawings, and as so lim- 
ited is void for anticipation. 

In Equity. Suit by the Phœnix Knitting Works against the Hygienic 
Fleeced Underwear Company. On final hearing. Decree for défend- 
ant. 

See, also, 194 Fed. 702; 194 Fed. 695. 

F. E. Dennett and Henry N. Paul, for complainant. 
Hector T. Fenton, for défendant. 

WITMER, District Judge. The complainant owning design patent 
No. 39,347, for a neck scarf or muffler, issued under date of June 9, 
1908, to Joseph Mead of Milwaukee, Wis., and assigned lo the plain- 
tiff several days thereafter, sues the défendant, the Hygienic Fleeced 
Underwear Company, in equity, for alleged infringement, and praying 
for an accounting and injunction. The answer dénies infringement 
of any exclusive rights validly secured by said patent to the com- 
plainant. 

*For otber cases see same toplc & § numbeb In Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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The validity of the patent was sustained in a contested case. Phœ- 
nix Knitting Works v. Bradley Knitting Company (C. C.) 181 Fed". 
163. Following this décision, it appears that injunctions hâve been se- 
cured against other infringers in other districts. Among thèse suits 
were several in this court, one of which (Phœnix Knitting Works v. 
Grushlaw [C. C] 181 Fed. 166) resulted in a décision which on ap- 
peal was affirmed by the Court of Appeals ( 183 Fed. 222, 105 C. C. 
A. 484) sustaining the propriety of the issuance of a preliminary in- 
junction. 

The patent was aiso before this court in the présent case upon a 
preliminary injunction motion, and an opinion was rendered by Judge 
Holland, 194 Fed. 702, finding, so far as concerned the motion, that 
the defendant's neck scarfs infringed the patent. Since then Judge 
Killits, sitting at Cleveland, in the Northern district of Ohio, in a 
well-considered opinion not yet reported, reviewing the history of the 
Htigation on this patent and distinguishing prior décisions rendered, no 
doubt benefited by an accumulation of researches, in a hôtly contested 
case between the complainants and Nathan J. Rich et al., declared 
the patent invalid because of appearing anticipation. 

Notwithstanding thèse décisions, their validity or importance as res 
adjudicata are only pursuasive as they appear based on well-settled 
principles of law supported by the évidence of the case. "Comity pur- 
suades; ît does not command." Mast v. Stover, 177 U. S. 485, 20 
Sup. Gt. 708, 44 L. Ed. 856. 

This case is now before the court for final hearing, on what may 
be considered an opinion and remand from the appellate tribunal which 
leaves the court perfectly free, notwithstanding anything said in prior 
décisions, to consider the case de novo on évidence then appearing and 
others cumulative ; the appellate court's opinion in the Grushlaw Case 
concluding : 

"Notwithstanding anything that may hâve been said herein, It should be 
distinctly understood that it Is not intended thereby to express any deflnlte 
or eontrolllng opinion upon elther the question of the validity of the patent 
or Its infringement." 

In what, then, consists this new and useful invention or discovery 
given by the patentée to the public for which he in return claims exclu- 
sive right ? The alleged invention is entitled in the spécification a "de- 
sign for a neck scarf," and the entire spécification consists of the fol- 
lowing words : 

"Be It known that I, Joseph Mead, a citizen of the Cnlted States, residlng 
at Mllwaukee, * • * state of Wisconsln, hâve invented a new, original, 
and ornamental design for neqk scarfs, of which the following is a spécifica- 
tion, référence betng had to the accompanying drawlng, forming a part here- 
of. The figure is a plain view of a scarf showing my new design. I claim: 
The ornamental design for a neck scarf, as shown." 

It will be observed that this spécification contains no description 
whatever, save by implication from the words "ornamental design" 
and "as shown"; the alleged novelty is said to be contained in some- 
thing shown in the drawing, in the nature of an ornamental surface 
appearance given to a known article of manufacture, known as a neck 
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scarf. Referring to the drawing to ascertain what this is, we see 
what is alleged in the spécification to be "a plain view of a scarf" ; and 
its characteristic features are obviously not the narrow central neck 
portion, for that bas only to do with function and constitutes no part 
of a design, but the two similar end portions or breast aprons, and 
thèse we see are shown as alternating inclined lines with serrations 
on each selvage edge, though both the spécification and drawing are 
wholly devoid of any description or even the most remote sugges- 
tion that the article is to be knitted material ; and, unless this is pre- 
sumed to be known to those skilled in the art, the patent is bad on its 
face for lack of disclosure suificient to produce the "ornamental de- 
sign," which is "shown" and alleged to be patented thereby. 

After a detailed history of the procédure in the Patent Office per- 
taining to the grant, Judge Killits expressed the conclusion, in which 
we concur, that: 

"The patent, If valid at ail, should be constnied as wlthln the narrow lim- 
Its of the drawing only, and that ail that Is patented, If anythlng, is the con- 
struction of a scalloped longitudinal edge and two transverse séries of stitch- 
ing at angles to each other, each séries of stitches lielng located between op- 
posing scallops," as specifled in the original application presented. 

The élimination of this detailed verbal spécification and the per- 
mission to allow the patent to rest upon the drawing alone has been 
the source of much spéculation as to its scope. 

The complainant concèdes that: 

"The public are at liberty to make as many of them (neck scarfs) as they 
please, provided they refrain from using the characteristic zigzag stitch de- 
sign including the scalloped edge effect" shown in the patent. 

It is furthermore beyond dispute that the former is produced by a 
knitting stitch known as a full cardigan or herringbone stitch, and 
that the latter follows as a necessary resuit of the use of such stitch 
in knitted garments. 

It is obvions therefore that the gênerai shape of Mead's design is 
not involved, which is furthermore observed from the action of the ex- 
aminer who failed to pass the application until satisfied that the nov- 
elty lay only in the ornamentàtion of the "aprons" by spécial arrange- 
ments of the stitchings. 

This is also admitted by counsel for the patentées in reply to the 
comment of the examiner, to wit: 

"This application has been further considered in connection with the amend- 
ment of April 16, 1908, and the claim presented is held to be lacking in in- 
vention and novelty in view of what is shown in the patents to Henry Boob, 
114,397, May 2, 1871, improvements in knitted fabrics ; J. H. Fleisch, 236,570, 
January 11, 1881, neck scarf ; and W. B. Erkstein, 445,137, January 20, 1891, 
neck scarf." 

To this criticism counsel for the applicant replied as follows : 

"The références cited by the examiner bave been carefully considered, 
and, as understood, fail to show applicant's design for neck scarf. 

"Patent to Boob shows a knitted fabric, but the stitchlng is entirely difCer- 
ent from the stitching of the fabric shown in the neck scarf filed as an ex- 
hibit with this application. 

"Patent to Fleisch, No. 236,570, and patent to Erkstein, No. 445,137, both 
show neck scarfs, the enlarged ends of which are unlted hy a relatlvely 
194 F.— 45 
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narrow Connecting web. Neither of the patents, however, show the enlarged 
ends of the scarf scailoped, as In applicant's device." 

The allèged new design therefore may safely be said to réside in the 
surface ornamentation shown în the drawing which is claimed to show 
the use or employment, in the manufacturer's product, of a séries of 
transvèfsely disposed zigzag stitches, called "full cardigan" or "her- 
ringbone" stitches, which in alternating collocation necessarily produce 
a serrated or saw eut appearance on each selvage edge of the scarf 
apton. 

It wâs well said by Judge Holland, on motion for preliminary in- 
junction, that 10 of the 11 neck scarf s in évidence manufactured by 
the défendant are very like the plaintifï's design ; "that is, the body or 
attractive feature of which is the herringbone stitch and serrated edge, 
possessing, however, other ornamental features in addition to thèse 
shown in the patent." Thèse are no doubt an infringement of the al- 
lèged patent. 

That the défense aims at the very root of this patent, arguing that 
the necessary effect of a séries of such alternating stitches, disposed 
transversely to the length of a scarf, is obvions ; but, if not, the Unit- 
ed States patent granted to Bickford in 1872 for "improvenients in 
knit fabrics and methods of knittings" clearly shows it. Fabrics knit- 
ted according to the Bickford method as described in his patent papers, 
and offered in the case before us for illustration, show "scailoped 
longitudinal edges" and "séries of transverse stitchings at angles to 
each other," and it must be kept in mind that Mead does not claim a 
peculiar stitch, but only the resuit or appearance. 

The proofs also establish a like appearance resulting from a similar 
method of knitting, erhployed long before the plaintifï's alleged patent, 
in the knitting of sweater sleeve blanks shown in the record on page 
121, also in the fabric shown on page 117, and in the knit jacket made 
therefrom and shown on page 119, though in the two latter the stitches 
are larger and the saw eut effect less marked;but it is characteristic, 
and the diflference is merely one of degree which is not material. The 
fîrst two only of thèse prior uses were before the Court of Appeals in 
the Grushlaw Case, though we think that case went ofï merely on the 
question of whether or not the granting of the provisional injunction 
was an abuse of discrétion in the trial judge, and was nof in any sensé 
a décision on the merits as stated, notwithstanding its criticism of the 
sweater sleeve blank, as a mère blank which when finished into a sleeve 
no longer plainly showed the saw eut edges, though it will not be de- 
nied will continue to show the alternating séries of herringbone stitches 
which necessarily produce thèse edges. 

[ 1 ] Again, although it appearing that the stitch or method of knit- 
ting, anticipating the desigrr, was used in the manufacture of wearing 
apparel other than neck scarfs or mufflers, we think that it is equally 
certain that the mère transferring of an old design to a new and anal- 
ogous use is not patentable design invention. 

"The exercise of the Inventive or origlnative faculty is requlred, and a per- 
son eannot be permitted to sélect an exlsting form, and simply put It to a 
new use, any more than he can be permitted to patent the double use of 
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a machine." Smith v. Saddle Co., 148 U. S. 674, 13 Sup. Ct. 768, 37 L. Ed. 
606; Hammond v. Stockton, 70 Fed. 716, 17 G C. A. 356; Cary v. Nenl, 98 
Fed. 617, 39 C. 0. A. 189 ; American Co. v. Newgold, 113 Fed. 877, 51 C. C. 
A. 501. 

"The exercise of the inventive facnlty Is just as essential to the validity 
of a design patent as it is to that of a patent for a mechanism." Myers v. 
Stemheim, 97 Fed. 625, 38 C. C. A. 345. 

To be patentable it "must be original," and it must be the resuit of 
the "inventive," not the "imitative," faculty. Untermeyer v. Freund, 
58 Fed. 205, 7 C. C. A. 183. 

On this question of "double use" the late Judge Green, of the New 
Jersey district, in Mfg. Co. v. Harness Co. (C. C.) 45 Fed. 582, stated 
the principle as follows: 

"I thlnlc it may be talren as settled that, to sustain a design patent, there 
must be exhibited In a production of the design an exercise of the inventive 
or originative faculty. * * * It follows necessarily that the adaptation 
of old devices, or of old forms or designs, though never so beautifui, to 
new purposes or ornamentation, however exquisite the resuit, is not inven- 
tion. It is not begotten of originality. And so it is forbidden for one to 
choose an existing design, simply to dévote it to a new use, and, because 
of sueh new use. successfully to clalm the beneflts of the patent laws. 

"Certainly a total laclt of novelty and originality in the complainant's de- 
sign is clearly shown. There is, indeed, an adaptation of old designs to new 
purposes, but that is not Invention. * * • It is apparent that fhis patent 
cannot be sustained. The design which is its subjeet may be beautifui ; it 
certainly is not novel, nor Is it original with the patentée." 

[2] It will be admitted that thèse cases do not improve the condi- 
tions of analogous subjects ; hovs^ever that may be, we hâve in the prés- 
ent record a knitted fabric of the same stitches, in the same séries, with 
two saw eut selvage edges and applicable to analogous use, including 
scarfs, jackets, etc. Surely it cannot involve patentable novelty to 
make a scarf, and of this fabric, rather than make of it the knitted 
jacket, or chest protector, of analogous use, as shown in the record. 
There can be no reasonable doubt that the design shown in thèse exhib- 
its are the same in substance and effect as Mead's design of the patent 
in suit applied to an analogous use. Any doubt of anticipation that 
hypercriticism may involve is, however, removed by the remaining ex- 
hibit of prior art as shown in the Harrison scarf. In it is contained 
the identical design of the Mead patent, applied to the same subject- 
matter before the alleged invention. The one is practically a facsimile 
of the other save so far as lies in the shape of the neck part, which is 
not only old and functional in character and clearly not a part of the 
omamental design patented to Mead. 

A decree may be entered to the effect: First, that défendant bas 
not infringed upon any of the rights of complainant under the Mead 
design patent, No. 39,347, in and by the sale of the mufliers, or neck 
scarf, in évidence, by reason of the invalidity of said patent ; second, 
that the preliminary injunction heretofore entered in this case be dis- 
solved, and that the défendant recover costs, which shall include rea- 
sonable expense for printing of defendant's record. L,et the decree 
save complainant's exceptions and right of appeal. 
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PHCENIX KNITTING WORKS v. EICH et aL 

(Circuit Court, N. D. Ohlo, B. D. July 22, 1911.) 

No. 8,013. 

1. Patents (§ 99*) — Designs— Stjfîïciknct or Application. 

The practlce of the Patent Office In requiring the omission of a detalled 
verbal spécification from applications for design patents Is not to be com- 
mended, it belng doubtful whether such an application meets the require- 
ments of Rev. St. § 4886 (U. S. Comp. St. 1901, p. 3382), and section 4929 
as amended by Act May 9, 1902, c. 783, 32 Stat. 193 (U. S. Comp. St. Supp. 
1909, p. 1274), that ail applications shall contaln a "written description" 
of the Invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 133-139 ; Dec. 
Dig. § 99.*] 

2. Patents (§ 252*) — DESiaNS— Inprinqembnt. 

When a design invention conslsts In nothing more than the bringing to- 
gether of éléments old in the art vpith slight modifications of shape in 
adapting or adjusting them to each other, the patentable novelty Is only 
In the slight departure of form, and any subséquent use of the same basic 
éléments with a variation of form of adaptation departing, to the discern- 
mtot of an ordlnary observer, from the slight change employed in the pat- 
ent, is not an Infrlngement. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 252.*] 

3. Patents (§ 328*) — Validitt and Infeingement— Design foe Neck Scaef. 

The Mead design patent. No. 39,347, for a design for a neck scarf, Is 
llmlted to the combination of a scalloped longitudinal edge and two trans- 
verse séries of stitchlng at arigles to each other in a scarf of the gênerai 
klnd described and Is void for anticipation. Also, held not Infringed, as 
so construed. If eonceded validlty. 

In Equity. Suit by the Phœnix Knitting Works against Nathan 
J. Rich and others. On final hearing. Decree for défendants. 
See, also, 194 Fed. 696. 

Hoyt, Dustin, Kelley, McKeehan & Andrews and Flanders, Bottum, 
Fawsett & Bottum (F. H. Bottum and F. E. Dennett, of counsel), 
for complainant. 

J. H. Sampliner and Albert Lynn Lawrence, for défendants. 

KILLITS, District Judge. The complainant, the Phœnix Knitting 
Works, as assignée of design patent No. 39,347, for a neck scarf or 
muffler, granted June 9, 1908, sues the défendants Nathan J. Rich, 
Henry Rich, and Samuel S. Sampliner, as N. J. Rich & Co., in equity, 
for alleged infringements and accounting and injunction. The answer 
dénies both inf ringement and validity of the patent as for a new and 
original design. 

The patent in question was adjudicated in the case of the complain- 
ant versus Bradley Knitting Company, by the Circuit Court of the 
Eastern District of Wisconsin in an opinion by Judge Quarles, re- 
ported in 181 Fed. 163. From this décision no appeal was taken; a 
commercial arrangement having been entered into between the parties 
to that case. 

The opinion of Judge Quarles was followed by this court, Judge 
Tayler sitting, in the granting of a preliminary injunction in this case, 

•For other cases see same topic &, i numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and by Judge Holland of the Eastern district of Pennsylvanîa,_ in 
granting preliminary injunctions in two cases (Phœnix Knitting 
Works V. Grushlaw [C. C] 181 Fed. 166, and Phœnix Knitting Works 
V. Hygienic Fleeced Underwear Co., 194 Fed. 702, opinion filed Jan- 
uary 6, 1911), and by the Circuit Court of the Northern District of 
Illinois, Eastern Division, Judge Sanborn sitting, in granting a pre- 
liminary injunction in Phœnix Knitting Works v. Louer Brothers, 194 
Fed. 700. 

The case before this court is apparently the most hotly contested of 
ail the actions, and, by stipulation, practically ail the évidence in the 
other cases bas been brought into this case, together with much ad- 
ditional testimony, so that we hâve a wider range of testimony and 
more facts to consider than were before either of the courts refer- 
red to. 

It is logical to first détermine the scope of the patent under con- 
sidération. The application v^^as filed February 17, 1908. The déc- 
laration and spécification read as f ollows : 

"To ail whom it may concern: Be it Unown that I, Joseph Mead, a citi- 
zen of the United States, residing at Milwaukee in the county of Mllwaukee, 
State of Wlsconsln, hâve invented a new, original and ornamental design 
for neck searfs of whlch the following is a spécification, référence being had 
to the accompanying drawing, forming part thereof. 

"The figure is a plan view of a scarf showiug my new design. 

"The design consists In two ornamental connected aprons, each of whlch 
aprons is provided with a scalloped longitudinal edge and two transverse 
séries of stitching at angles to each other, each séries of stitches being lo- 
cated between opposing soallops. 

"I claim the ornamental design for a neck scarf as shown." 

The file wrapper and contents disclose that this application met with 
thèse vicissitudes : 

First, an exhibit was required. This was submitted. 
Then objection was made by the examiner as f ollows: 

"The drawing does not properly show applicant's neck scarf, and a new 
drawing clearly showlng the design as disclosed by the exhibit flled is re- 
quired, when further considération wlll be given the application. If a proper 
drawing be filed, the présent detailed description would be surplusage and 
should be canceled." 

It appears that the spécifie objection to the original drawing was 
that the apices of the scallops were too sharp or angular to be the 
resuit of knitting in yarn ; the exhibit submitted showing the scallops 
rounded naturally at their points. This trifling correction was made 
satisfactory to the examiner in charge. 

Then, acting upon the examiner's suggestion quOted above, that por- 
tion of the spécification which reads : 

"The design consists in two ornamental connected aprons, each of which 
aprons is provided with a scalloped longitudinal edge and two transverse 
séries of stitching at angles to each other, each séries of stitches being located 
between opposing scallops" 

— was stricken out. With the record in this condition, this comment 
was made by the examiner : 

"This application has been further considered In connection with the 
amendznent ol April 16, 1908, apd the clalm presented is held to be lacking in 
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Invention anfl novelty In riewiof what Is shown In the patents to Henry Boot, 
114,397, May 2, 1871, Improvement In knlttefl fabrics; J. H. Fleisch, 236,570, 
January H, 1881, neck scarf ;' and T^. B. Erskine, 445,137, January 20, 1891, 
neck 8cat*." 

To this criticism counsel for the applicant replied as follows; the 
underscorjng being ours : 

"The références eited by the examiner hâve beeti carefully consldered and, 
as understood, fail to show applleant's design for neck scarf. 

"Patent to Boot shows a knltted fabric, but the stitching Is entirely dif- 
férent from the stltchin? of thé fabric shown in the neck scarf filed as an 
èxhibit wlth thIs application. 

"Patent to Fleisch, No. 236,570, and patent to Erskine, No. 445.1.S7, both 
show neck scarfs, the enlarged ends of which are united by a relativelv nar- 
re w Connecting web: Nelther qt the patents, hpwever, show the enlarged 
ends of the scarf scalloped, as in applicant' s devtce. 

"It is thonght that the applleant's design sufflciently dICferentlates froin 
the neck scarfs shown In the références cited as to enable an ordinary per- 
son to readily dlstlnguish between them. 

"In View of a récent oral interview wlth the examiner, during which the 
références cited were fully discussed, reconsideratlon Is respectfully re- 
quested." 

This moved the examiner, and the patent was allowed to issue June 
9, 1908. As granted it reads simply : 

"Be It known that I, Joseph Mead, a citizen of the United States, reslding 
at MUwaukee, In the county of MHwaukee, state of Wisconsin, have invented 
a new, original, and ornamental design for iieck scarfs, of which the follow- 
ing Is a spécification, référence being had to the accompanylng drawing, form- 
Ing part therebf. 
"The figure Is a plan vlew of a scarf showing my new design, 
"I claim the ornamental design for a neck scarf, as shown." 

[1] Reaching the conclusions hereafter set forth, we need not dis- 
cuss the attacks made by défendants upon the patent for alleged 
technical irregularities ; but we are entirely in accord with Judge San- 
born in his opinion in the Louer Brothers Case and with the court in 
Tompkins v. New York Woven Wire Mattress Co., 159 Fed. 133, 86 
C. C. A. 323, in criticising the practice of the Patent Office in requir- 
ing the élimination of the detailed verbal spécification and permitting 
the patent to dépend for spécification simply upon the drawing alone. 
With those courts, we doubt very much whether the amended applica- 
tion complied with the statute requiring a full and clear spécification. 
There should be no more room for spéculation as to the scope of a 
design patent, when the claims and spécifications are under considéra- 
tion, than in case of a mechanical invention. 

However that may be, we are clear from this detailed history of the 
procédure in the office in this case that this patent, if valid at ail, 
should be construed as within the narrow limits of the drawing only, 
and that ail that is patented, if anything, is the combination of a "scal- 
loped longitudinal edge and two transverse séries of stitching at angles 
to each other, èach séries of stitches being located between opposing 
scallops." Judge Quarles, in the case referred to, evidently considered 
that the gênerai shape of Mead's design was not învolved, for he 
allowed an injunction against a scarf which differed decidedly and 
erratically in the neck pièce, because, only, that the two "ornamental 
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connected aprons" were similar to Mead's, and it is to be observed 
that the examiner did not pass the application until satisfied that the 
novelty lay only in the ornamentation of the "aprons" by spécial ar- 
rangement of the stitching. It was conceded in argument that the 
"scalloped longitudinal edge" is the natural resuit of so changing the 
setting of the knitting needles as to get the effect of "two transverse 
séries of stitching at angles to each other." 

The form of the scarf as shown in the drawing is clearly anticipated 
by a British patent granted in 1861 to one Tolhausen, patent for "im- 
provements in comforters, neckties, cravats, and the like articles of 
garment for the neck and chest." Tolhausen's déclaration describes 
his invention as follows: 

"Thèse Improved comforters are made up of a comparatlvely narrow band 
of silk, cloth, or other suitable material, whleh band surrounds the neck or 
throat, and Its two ends joining at the front part of the throat widen out 
Into two wide scarllike flaps or shlrts, with whlch the wearer eovers his 
chest, by either crossing the sald flaps, or laying them parallel (more or less 
overflapping) on his bosom. At the point where the narrow throat band 
merles into the wider flaps, the coniforter Is united by nieans of a studd or 
button, or a breast pin, or a clasp, or any other suitable locking device." 

This language is a very graphie description of the form of the 
Mead scarf. 

In some degree also this form is anticipated by a British patent, 
granted in 1906, to one Briggs, who says : 

"My Invention relates to improvements in ties, scarves, mufflers, and ail 
knitted neckwear, and in the manufacture of the same, and bas for its ob- 
ject the shaping and fashioning of such articles combined with particular 
methods of forming them, as shall render them much more comfortable and 
convenient in use and of far better appearance than hitherto. 

"The invention essentially consists of forming thèse articles, whether of 
wool, silk, cotton, or any combinatlon of same, or other fiber, with a narrower 
and thinner portion at the back of the neck. This enables thèse articles 
accommodating themselves better to the nape of the neck." 

Aside f rom the références made by the patent examiner quoted above 
as in apparent conflict with Mead's alleged invention, we are referred 
to a patent granted to Bickford in 1872 by the United States, for 
"improvement in knit fabrics and methods of knitting." Fabrics knit- 
ted according to the Bickford method as described in his patent papers, 
and offered in the case before us for illustration, show "scalloped 
longitudinal edges" and "séries of transverse stitching at angles to 
each other." It must be kept in mind that Mead does not claim a 
peculiar stitch, but only an appearance or resuit, and his spécification, 
which now is the drawing alone, does not indicate any particular 
stitch, except as to resuit. 

There has, been introduced in évidence also by défendants a book 
put out in 1903, called the "Priscilla Crochet Book," in which a stitch 
practically identical in appearance with that shown in Mead's drawing 
is illustrated and -described. 

The case of Smith v. Whitman Saddle Company, 148 U. S. 674, 
13 Sup. Ct. 768, 37 L. Ed. 606, assists the court in its conclusion that 
this patent, if at ail valid, is limited tô simply the exact design as 
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shown, and we quote this language from the opinion, at page 680 of 
148 U. S., at page 770 of 13 Sup. Ct. (37 L. Ed. 606) : 

"The experlenced judge by whom thls case was declded conceded that the 
design of the patent In question did show prominent features of the Oranger 
and Jenlfer saddles, and unlted two halves of old trees, but he sald: 'A 
meehanic may take the leg of one stove, and the cap of another, and the door 
of another, and make a new design which has no élément of Invention ; but It 
does not follow that the resuit of the thought of a meehanic who has f used 
together two diverse shapes, which were made upon différent princlples, so 
that new Unes and curves and a harmonlous and novel whole are produeed, 
which possesses a new grâce and which has a utility résultant from the new 
shape, exhibits no invention.' And he held that this was effected by the 
patentée, and that the shape that he produeed was therefore patentable. But 
we cannot coneur In thls vlew." 

So that, if this may be said to be the law as applied to design 
patents, Mcad cotild not be said to exhibit invention by simply com- 
bining éléments that were old and common to such articles as neck 
mufflers. In the case of Smith v. Whitman Saddle Company, how- 
ever, the Suprême Court found patentability in the mère fact that, in 
joining to the rear half of the Jenifer saddle the front half of the 
Granger form of saddle, there was a drop of the pommel at the rear 
somewhat sharper than in the Granger saddle, saying : 

"The shape of the front end being old, the sharp drop of the pommel at 
the rear seems to constitute what was new and to be materlal." 

However, they find that the saddles of the défendants, "while they 
hâve the slight curved drop at the rear of the pommel, similar to the 
Granger saddle, do not hâve the accentuated drop of the patent, which 
'falls nearly perpendicularly several inches,' and has a 'straight inner 
side' " ; and, because of this slight différence between the contending 
articles, the court holds that the défendants' design was not an in- 
fringement upon complainant's. 

[2] The moral of this saddle case, as applied to the case at bar, 
is that, when a design invention consists in nothing more than the 
bringing together of éléments old in the art with slight modification 
of shape in adapting them or adjusting them to each other, the pat- 
entable novelty is only in the slight departures of form, and that any 
subséquent use of the same basic éléments with a variation of form 
of adaptation departing, to the discernment of an ordinary observer, 
from the slight change employed in the patent, is not an inf ringement. 
The case of Gorham Company v. White, 14 Wall. 511, 20 L. Ed. 731, 
hereafter cited, is not in conflict with this principle, for in it the pat- 
entability of the Gorham design of spoon handle as novel and original 
in ail its éléments was not at ail considered; the sole question raised 
being whether White's design infringed. 

Our conclusion, therefore, is that only an approximately intimate 
copy of Mead's "scalloped longitudinal edge with two transverse séries 
of stitching at angles to each other" infringes whatever is valid in his 
patent, and that this considération releases ail of defendant's numbers 
save the three which Judge Tayler found to be substantial copies. 
Scaris of the patterns which défendant was allowed to make under the 
preliminary order in this case upon a bond being given which hâve 
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straight longitudinal edges, although within the edge scallops appear, 
or which, being serrated or scalloped on edges, hâve the "two trans-' 
verse séries of stitching at angles to each other" interrupted by a change 
of needles to produce spécial longitudinal ornamentation of stitching 
on the flat surfaces of the "aprons," seem to us to be as striking de- 
partures from Mead's novel combination of old éléments as that sus- 
tained as noninfringing in thesaddle case above cited. This seems to 
be also the idea of the Patent Office, for since June, 1908, several design 
patents hâve been granted to Mead and assigned to complainant and 
to défendant Sampliner, assigned to défendant N. J. Rich & Co., for 
scarfs which dififer from the original Mead design only in the stitch- 
ing ornamentation. We notice, also, that, generally speaking, when 
infringements hâve been held in cases of obvious departures from the 
complaining design, as in the Gorham-White Case, the question of the 
novelty of the first design was not raised. A notable example is cited 
by complainant in Ashley v. Tatum Co. (C. C.) 181 Fed. 840, the ink- 
well case, decided by Judge Hand, in the Southern district of New 
York. In that case the two contending inkwells differed materially 
in appearance in détail, although the same radical departure from the 
lines of ail other inkwells was common to both. The court there 
specifically found that there was no évidence before it showing that 
any one, before the complainant, had ever made an inkwell approxi- 
mating in shape that in the complainant's patent, which was therefore 
basic in design. Mead, however, cannot be said to hâve a basic design 
patent in this case any more than could the complainant in Smith v. 
Whitman Saddle Company, supra. 

[3] The question now remains to be considered whether the patent 
is valid even within thèse narrow limits. The law (section 4929, Rev. 
St., as amended [U. S. Comp. St. Supp. 1909, p. 1274] ) says : 

"Any person who bas Invented any new, original, and oriiamental design 
for an article of manufacture, not known or used by others in this country 
before hls invention thereof, and not patented or described in any printed 
publication in this or any foreign country before hls invention thereof, or 
more than two years prier to his application, unless the same is proved to 
hâve been abandoned, may, upon payment of the fées required by law and 
otlier due proceedings had, the same as in cases of inventions or discoveries 
covered by section 4886, obtain a patent therefor." 

Simonds' Law of Patents, commenting upon this section, says, at 
page 212: 

"For a time It was the practice of the Patent Office to grant thèse design 
patents for almost any subject-matter presented, and with Uttle or no in- 
quiry as to whether any degree of patentable orîgination had been exerclsed. 
It is now tolerably well settled that design patents stand on as hlgh a plane 
as utility patents, and require as high a degree of exercise of tbe inventive 
or orlglnative faculty. In patentable designs a person cannot be permitted 
to sélect an existing form, and simply put it to a new use, any more than he 
can be permitted to take a patent for a niere double use of a machine ; but 
the sélection and adaptation of an existing form may amount to patentable- 
design, as the adaptation of an existing mechanical device may amount to 
patentable invention." 

The Suprême Court, in the leading case of Gorham Company v. 
White, 14 Wall. 511, says, on page 526 (20 L. Ed. 731): 

"We are now prepared to inquire what is the true test of identity of design. 
Plainly, it must be sameness of appearance, and mère différence of llnea Jxi 
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the dra^ylas: or sketch, a gre^ter or smaller number of Unes, or sUght varl- 
,' ances in cofiflgùratlon, If sufflelelit to change the effect upon the eye, will not 
destroy the substantlal Identité'. * * • If, then, Identity of appearanee 
* * * is the main test bf substantlal Identity of design, the only remainlng 
question uppn this part of the; case is whether it is essential that the appear- 
anee shovtld be the same to the eye of an expert. The court below was of 
opinion that the test of a patent for a design is not the eye of an ordlnary 
observer. * • • With thls we cannot concur. Sueh a test would destroy 
ail the protection whlch thé act of Cougre'ss intended to glve. * * * Ex- 
perts, therefore, are not the persons to be decelved. Much less than that 
which would be substantial Identity in thelr eyes would be Indistlngulshable 
in the eyes of mèn gênera IIy,of observers of ordlnary acuteness, bringing to 
the examination of the articles upon which the design bas been placed that 
degree of observation which men of ordinary intelligence glve. It is persons 
of the latjer elass who are the principal purchasers of the articles to which 
desiens hâve glven novel appearances, and If they are misled, and induced to 
purchase what Is not the article they supposed it to be, * ♦ * the pat- 
entées are ihjured, and that àçivantage of a niarket whlch the patent vvas 
granted to secure is destroyed. ♦ * • We hold, therefore, that if, in the 
eye of an ordinary observer, glvlng such attention as a purchaser usually 
gives, two designs are substantial] y the same, if the resemblance is such as 
to decelve such an observer, indùcing him to purchase one supposing it to be 
the other, the flrst one patented is Infrlnged by the other." 

As suggested heretofore, it must be remembered that in this case 
the novelty of the Gorham design, in ail its éléments, was not in ques- 
tion in any form, wherefore the language we quote has little applica- 
tion to sustain a patent in a case where both novelty and originality are 
attacked. We quote the opinion hère, however, because we believe the 
law is well stated by complainant, on page 77 of its brief, in this lan- 
guage: 

"The test of novelty of a design, the test of infringement of a patented de- 
sign, and the test of anticipation of a patented design are each and ail the 
same simple test Do the designs look alike to the eye of an ordinary ob- 
server — and not whether careful scrutlny and Inspection will reveal différ- 
ences." 

It is easy to see why the same criterion opérâtes to the same end 
in each of the three situations. Applying this principle to the facts 
before us, and recalling our conclusion that, if at ail, the validity of the 
patent can only be upheld upon the appearanee of the scalloped or 
serrated edges in connection with the two transverse séries of stitch- 
ing at right angles to each other, let us consider the testimony before 
us tending to show anticipation. 

A large number of mufflers and neck scarfs which the évidence very 
conclusively shows were manufactured and in more or less use long 
prior to the date of Mead's application were produced before the court. 
They disclose ferms or stitching, or both, resembling with more or 
less approximation that of the Mead design. Passing those of less 
conséquence, we refer first to the Trask and Williamson mufflers, 
which were before the Illinois court, and which exhibit serrated or 
scalloped edgèsland zigzag stitches at least suggestive of the Mead 
design. 

But the most important testimony, and that which is entirely new, 
not having been produced before either of the other courts, is exhibited 
in the Wilkinson scarf, shown to hâve been knitted in quantities prior 
to 1891, a large neck muffler the ends of which hâve a stitch and edgç 
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answerîng very closely to the illustration of the Mead design, although ' 
the scarf itself is very much larger, and in the Thierfelder and Miller 
scarfs. Thierfelder, indeed, testified by affidavit in the Chicago case; 
but what was there but incompletely brought to the attention of the 
court is now before this court in the testimony of nine witnesses, who 
give their évidence in so artless a way, referring to domestic matters 
and other homely incidents for vérification of dates and corroboration 
of statements, that the court is compelled to assume that they are in- 
tending to truthfully enlighten it. From them we learn that in the 
winter of 1904-05, Thierfelder, who was a knitter in a small way by 
occupation, produced in small quantities a scarf, a sample of which 
appears in this case as "Thierfelder's Sample Narrowed Neck Muffler 
No. 2." Considering only the enlarged ends or "aprons," as the term 
is used in Mead's original spécification, we easily conclude that this 
fabric, supplied with a clasp and neatly folded in a carton, could 
readily pass to the ordinary observer for a mufïïer made after Mead's 
design. 

Among the exhibits accompanying the testimony touching the Thier- 
felder production is a bill dated September 9, 1905, rendered by the 
United States Fastener Company, of Boston, to William Thierfelder, 
Kenosha, Wis., for ten gross of fasteners or studs, to be used on his 
mufflers, and the testimony is that his product was sold and pubhcly 
worn in his neighborhood in 1905. 

Through the testimony of six witnesses, by déposition, we learn 
that one Max Miller, a manufacturer of knit goods in Brooklyn, N. 
Y., in the winter of 1905-06, made mufflers which he sold to the retail 
trade, among others to the witness Max Myres. Two mufflers said to 
be of this manufacture are produced in "Défendants' Exhibit Mrs. 
Miller's Muffler" and "Défendants' Exhibit Miller Muffler." Barring 
a little carelessness in knitting one of the enlarged ends or "aprons" in 
the latter, because of which the "scalloped longitudinal edge" on one 
side became straightened out, thèse articles are sufficiently similar to 
the Mead design as to lead a nonexpert to conclude, after superficial 
observation, that the same idea was f ollowed in each. 

We are aware that it is incumbent upon défendants to prove an- 
ticipation by very clear and very satisfactory évidence, and that the 
testimony must be rigidly scrutinized; but we think that this test is 
very fairly met. The witnesses speaking of thèse products cannot ail 
be falsifying, and their testimony, fortified by the exhibits which they 
produce, is so clearly to the point that it can be explained away on no 
other hypothesis than that they must be totally disbelieved. There is 
no suggestion in the record that they are other than disinterested wit- 
nesses, and the court is not at liberty to discrédit them upon whini 
alone. 

We hâve alluded to the fa et that there are many patents covering 
mufflers and neck scarfs and like articles involving varions phases of 
the Mead design, reaching backward over a large space of time, and 
that neither form nor stitch was new in 1908. In Michigan, in central 
New York, in Philadelphia, in Eastern New York, in Wisconsin, the 
record shows neck mufflers of ail sorts approximating to a more or 
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"léss d'egree the shape or stitchihg of the Mead muffler were being 
manufactured years before : the date of Mead's application. Thèse 
f acts are very strongly corroborative of the daim of Myres and Miller, 
in Brooklyn, that the latter manufactured at the time he said he did 
the Miller mufflers, and of Thierfelder and his family and friends in 
Wisconsin that he manufactured "Thierfelder Sample No. 2." 

Mead came into the art when the shape was old, the stitch was old, 
and the application of each to a neck muffler was old, and it is easy to 
see how entirely probable it is that likewise his spécial idea was both 
■ old and common to the knitting business. 

We conclude, therefore, that the patent is invalid becausé of the 
anticipations shown on the record. In this conclusion we are in con- 
flict with the Circuit Court of the Eastern District of Wisconsin and 
the courts which hâve followed that court. 

The court in the case of Phœnix Knitting Works v. Bradley Knit- 
ting Co. (C. C.) 181 Fed. 164, seems to hâve been very much impressed 
by the extensive market enjoyed by the complainant for its scarf, and 
it has been urged to us as one of the évidences of novelty that the 
complainants hâve marketed half a million dozen of their mufflers, 
showing extrême popularity for their styles. We are not impressed 
with this fact as an évidence of the novelty of the Mead design in 
opposition to the apparent anticipations shown in évidence, for the 
reason that the market enjoyed by the complainant is plainly the fruit, 
as shown by the testimony, of very shrewd and extensive advertising. 
We suppose it is true that a design which by mère merit attains quick 
and great popularity must hâve the grâce of novelty ; but a great pop- 
ular demand which is stimulated and worked up by much money and 
ingenuity spènt in advertising does not go far in suggesting the same 
attribute. 

Judge Quarles, in the case referred to, uses this language : 

"The, court was strongly impressed, whlle examinlng tbe complalnant's sam- 
ples and the varlous advertisements thereof In newspapers and magazines, 
that there is something very attractive about complainant's design. It is dif- 
flcult to dêscribe the peculiar éléments which produce this effect It may, in 
the language of the trade, be said to be 'jaunty,' 'natty,' 'smart,' 'neat' Its 
lines are graceful. It is not the zigzag stitch alone, it is not the color nor 
the serrated edges, but what the Freach would call the 'tout ensemble,' that 
Is resppnsible for this pleaslng effect. Other scarfs hâve been exhiblted show- 
ing vartous features that seem quite like the scarf of Mead ; but they do not 
awaken the pleasing impression that is so marked in the complainant's de- 
sign. Some are clumsy and coarse, and none of them approximate the com- 
plainant's design as to the gênerai effect on the eye of the ordlnary observer." 

Judge Holland, în Phœnix Kjiitting Works v. Grushlaw (C. C.) 
181 Fed. 167, quoted this language with approval and evidently be- 
-cause it had made much impression upon him. 

Studying this case with the enlarged record before us, and applying 
to the case the décisions referred to, we are unable to see any sub- 
stantial différence between the alleged anticipations brought to the 
attention of the court in this case for the iîrst time and the Mead 
design as put upon the market by the complainant, except as to the 
"neat," "natty," "jaunty," "smart" way in which the complainant man- 
ufactured the latter and boxed it for the market — characteristics which 
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seem to hâve left so great an impression upon the Wisconsin and Penn- 
sylvania courts. But Mead did net get a patent for "neatness" and 
"jauntiness" and "smartness" and "nattiness," but for a combination 
of a serrated or scalloped edged scarf with two transverse séries of 
stitching at angles to each other, and it would seem to us that it would 
be carrying the patent law exceedingly far to put the premium of an 
exclusive right upon mère delicacy and taste in the manufacture and 
préparation for the market of a device which otherwise is not novel. 
Mère polish of an old idea is not invention. 

A decree may be entered to the eiïect: First, that défendants havc 
not infringed upon any of the rights of complainant under the Mead 
design patent, No. 39,347, in and by the manufacture or sale of 
mufflers known as défendants' Nos. 7,200, 7,201, 7,202, 7,001, 7,000, 
7,300, 7,119, 7,115, 7,113, 7,212, 7,211, 7,210, 7,204, 7,213, 7,101, 
7,100, 7,104, 7,112, 7,114, 7,103, 7,203, 7,116, 7,111, 7,118, 7,500, re- 
spectively; second, that défendants hâve not infringed upon any of 
the rights of complainant as alleged in its bill by reason of the in- 
validity of said Mead design patent, No. 39,347, for anticipation of 
ail its claims; that the preliminary injunction and the permissive order 
heretofore entered in this case be dissolved; that défendants' bond 
heretofore required by the court be dissolved; and that défendants 
recover costs, which shall include the reasonable expense of printing 
défendants' record. Défendants' motion for référence to take an ac- 
count for damages sustained by défendants because of the preliminary 
injunction is passed for future considération. L,et the decree save 
complainant's exceptions and right of appeal. 



PHŒNIX KNITTING WORKS et al. v. HTGIENIC FLEECBD UNDEB- 

WEAE CO. 

(Circuit Court, B, D. Pennsylvanla. October 9, 1911.) 

No. 597. 

1. Patents (§ 81*) — Peiob Use— Evidence. 

In order to establish prlor use of an invention to defeat a patent, the 
date of the alleged anticipation must be shown by évidence that is clear, 
certain, and précise, and beyond a reasonable doubt. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 104; Dec. Dlg. § 
81.*] 

2. Patents (§ 168*) — Vaudity— Change in Lan gu âge or Claim. 

A claim of a patent Is not Invalid because its language was cbanged 
to meet the vlews of the examiner in the Patent Office, where the In- 
vention covered is the same described and elaimed In the application. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 244 ; Dec. Dlg. § 
168.» 

Amendment of application, see notes to Cleveland Foundry Oo. v. Dé- 
troit Vapor Stove Co., 68 C. C. A. 239; Hestonville, M. & F. Pass. Ey. 
V. McDuffee, 109 C. C. A. 613.] 

S. Patents (§ 328*) — ^Vaudity and Infkingement— Mufflee. 

ïhe Mead patent. No. 963,235, for an improvement in mufflers, hel<t 
not anticipated, valid, and infringed. 

•For other cases see same topic & § numeer m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equîty. Suît by the Phœnix Knitting Works and the Bradiey 
Knitting Company against the Hygienic Fleeced Underwear Com- 
pany. On final hearing. Decree for complainants. 

See, also, 194 Fed. 696. 

Winkler, Flander, Bottum & Fawsett, Henry N. Paul, and Joseph 
C. Fraley, for complainants. 
Hector T. Fenton, for défendant, 

WITMER, District Judge. The complainants in their bill allège 
that they are the owners, by assignment frOm one Joseph S. Mead, of 
letters patent No. 963,235, dated July S, 1910, issued by the United 
States Patent Office on application, filed August 9, 1909, for an im- 
provement in mufflers. The bill contains the usual averments that 
said alleged improvement constituted an invention; that it was net 
previously patented or ptherwise known, nor in prior public use by 
others ; that said complainants had introduced it into extensive public 
use; concluding with a charge of infringement by défendant and 
praying for an accdunting and the issuing of injunctions, both pre- 
liminary and perpétuai. The defendant's answer dénies that the in- 
vention was novel, that itembodies. patentable subject-matter, and that 
the daim is infringed. Whether it was infringëd dépends upon the 
scope and character of the patent in suit, the resuit to be accom- 
plished, ànd how it compares with the product of the défendant. 

The invention is adequately described in the spécification of the 
patent andis sufficiently set forth in claim 1, which reads as follows: 

"1. As a new article of manufacture, a knit scarf conslstlng In the corn- 
blnation of two elongated rectangular end members and a central V-stiaped 
member, formed integrally, and having parallel upper and lower marginal 
edges." 

Thé ïesult to be accomplished by providing the neck portion of 
a muffler with a V-shaped angle, it seems, is twofold: The oiïset 
portion i? adapted to extend downwardly^ along the back of the wear- 
er, when the muffler is adjusted about the neck, and the point or apex 
of the angle bas a tendency to draw inwardly toward the back and 
cause this portion to lie flat against the back of the wearer, thus tend- 
ing to prevent the neck portion from wrinkling or folding into a mère 
rope around the neck, and furthermore to protect the glands or side 
of the neck. 

The muffler, of the patent in suit, îs centrally offset in a V-shaped 
angle, substantially identical with the central part of the neck portion 
of the mufflers produced, as manufactured by.the défendant. In the 
patent, it is true, the angular offset of the neck portion is not so 
marked or extensive as appears in the defendant's mufflers, and as 
shown by the Tyrrell, Meyers, and Rosenfelt applications, compared 
by the examiner of the Patent Office on interférence with the Joseph 
S. Mead ; but ï do not consider this différence as material. The real 
invention embodied in ail thèse exhibits, while slightly differing in 
form, discloses one invention in substance which is covered by claim 
1 of the patent. The rule was stated by Mr. Justice Clifford, in de- 
livering judgment in the case of Machine Co. v. Murphy, 97 U. S. 
120-125, 24 h. Ed. 935, where he said that: 
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"In determining the question of infringement, the court or Jury, as the 
case may be, are not to judge about similaritiea or différences by the names 
of things, but are to look at the machines or their several devices or élé- 
ments In the light of what they do or what office or function they perform, 
and to flnd that one thing is substantially the sa me as another, if it per- 
form substantially the same function in substantially the same way, to ob- 
tain the same resuit; always bearing in mind that devices in a patented 
machine are différent in the sensé of the patent law when they perform dif- 
férent funetions or in a différent way, or produce a substantially différent 
resuit" 

Tested by this rule, the charge of infringement made against the 
défendant is clearly madè out. 

The défendant has set up two alleged anticipating patents, to wit: 
United States letters patent to J. C. Scott, No. 885,872, dated April 
28, 1908, and applied for December 20, 1907; and Canadian letters 
patent to A. B. Tyrrell, No. 112,770, dated June 30, 1908. The dép- 
ositions of Joseph S. Mead, corroborated by William Weimer and 
Herman Gardner, although bearing in mind that the same character 
of conclusive and convincing proof is required of a patentée seeking 
to establish an earlier date of invention as is required of a défendant 
seelcing to establish an anticipating date, show conclusively that the 
Mead invention was made not later than April, 1907, when scarfs 
or mufflers fully embodying it were produced at the f actory of one of 
the complainants and sold to the public. Hence the applications for 
the Scott and Tyrrell patents following this date do not anticipate. 

[1] The défendant made an effort to prove alleged purchase and 
resales of mufflers, in 1906, of the type in suit, by a certain New 
York dealer, Max M. Myers. No book entries or records of any 
kind in relation to the transaction are produced. The mufflers were 
sold to a person in Alaska ; hence a full description of the same also 
rests in memory. The transaction, if it did occur, may hâve been at 
a later date. It is such a common expérience that witnesses called 
to prove an anticipation make a mistake in their dates, where they 
are testifying solely f rom recollection and not from dated records, that 
very little reliance whatever is to be placed upon such testimony. 
It is a familiar rule that, in order to prove an instance of prior use 
of an invention, the date of the alleged anticipation must be clear, 
certain, and précise beyond any reasonable doubt. The testimony of 
the witnesses offered does not afford the proof required for the pur- 
pose intended. 

The established principle in weighing such évidence is thus stated 
by the Suprême Court of the United States: 

"ïhe burden of proof Is upon the défendants to establish this défense. 
For- the grant of letters patent is prima facie évidence that the patentée is 
the flrst inventer of the device described in the letters patent and of its 
novelty. Smith v. Goodyear Dental Vulcanite Co., 93 U. S. 486 [23 L. Ed. 
952]; Lehnbeuter v. Holthaus, 105 U. S. 94 [26 L. Ed. 939]. Not only is 
the burden of proof to make good this défense upon the party setting it 
up, but it has been held that 'every reasonable doubt should be resolvcd 
against Mm.' Coffln v. Ogden, 18 Wall. 120, 124 [21 L. Ed. 821]; Wash- 
burn V. Gould, 3 Story, 122, 142 [Fed. Cas. No. 17,214].." Cantrell t. Walllck, 
117 U. S. 695, 6 Sup. Ct. 973, 29 L. Ed. 1017. 
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Nônpatentabîlity is asserted in the answer upon the ground that 
the central V-shaped portion of said muffler involved no inventive 
idea, but was the resuit of common mechanical skill. The claim in 
this particular bearing the approval of the Patent Office, not in a 
mère formai way, but after careful examination brought about by 
contest, lends weight against such assertion. 

It may be true, as défendant asserts, that this invention, when once 
disclosed, is apparently quite obvious and simple. This is the case 
with many inventions. The inference is often, indeed usually, fal- 
lacious, since the important considération is : If so simple, vvhy had 
it not been done before? 

It appears that from 4,000,000 to 5,000,000 of thèse patented neck 
scarfs were sold during the past year, and that they met with instant 
favor when produced. It is not likely that a scarf, for which there 
appears to be such a demand, would not hâve been placed upon the 
market long before if it could hâve been produced by persons of 
ordinary skill. 

The record however furthermore discloses that an expert knitter, 
engaged by the défendant in the manufacture of such garments, real- 
izing the need and importance of a shaped neck muffler, after some 
experiments, was unable to produce such to his satisfaction until 
knowledge was communicated to him of the plaintiiï's invention. 

[2] Nor is the patent invalid because of claim 1 having been read 
into it by the examiner on which the several applications were placed 
on interférence. This claim did no violence to the oath appended to 
the application. By it the examiner only expressed in différent words 
and phrases the invention described and claimed by Mead in his 
application filed, and of those competing with him. The case differs, 
in this particular, from Steward v. Am. Lava Co., 215 U. S. 161, 30 
Sup. Ct. 46, 54 L. Ed. 139, cited by defendant's counsel, wherein 
it was decided that an oath was required to sustain the amendment. 
This for the reason, as said by Mr. Justice Holmes : 

"It appears to us plain that Dolan's attorney Introduced not merely the 
theory, but the mode of applying it, for the flrst tlme, in the amended 
spécifications ; or, in other words, then for the flrst time pointed to an in- 
vention. * * * This being so, the amendment required an oath that Do- 
lan might hâve found it difflcult to take, and for veant of it the patent ia 
yoid." 

[3] The conclusion of the court is that the patent is valid, and that 
claim 1 thereof bas been infringed by the manufacture and sale of 
defendant's mufflers. It follows that the complainants are entitled to 
the relief sOught by their bill, and that défendant should be enjoined 
from further infringement, which is, accordingly, so ordered and ad- 
Judged, with costs of suit to be taxed against the défendant. The 
usual référence may be had, if desired, by complainants. 
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PHŒNIX KNITTING WORKS et al. v. RICH et aL 

(Circuit Court, N. D. Ohio, B. D. November 27, 1911.) 

No. 8,068. 

1, Patents (§ 162*) — Constbuction — Effecx of Pboceedings in Patent Of- 

fice, 

An applicant cannot obtain favorable action by the Patent OfBce on 
the tbeory advanced to the examiner that the Invention conslsts of but 
a narrow distinction from the inventions previously patented or articles 
in common use, and, after securlng a patent, insist that it should be giv- 
en by the courts a broad construction such as was refused by the Pat- 
ent Office and abandoned there by the applicant. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 237; Dec. Dig_ 
! 162.» 

Conclusiveness and effeet of décisions of Patent Office in proceedings 
on applications, see note to Novelty Glass Mfg. Co. v. Brookfield, 95 C. 
G. A. 530.] 

2. Patents (§ 328*) — Anticipation— Mxiefleb, 

The Mead patent. No. 963,235, for a knitted neck scarf or muffler hav- 
Ing a V-shaped neck portion extending downward in the back, is vold for 
anticipation In the prior art. 
8. Patents (§ 325*) — Suits fob Infbingement— Costs— Unnecessabt Expensb. 

A défendant in a patent suit, vehose counsel were compelled, without 
adéquate reason, to go from Milwaukee to Denver to take the déposition 
of the patentée, although his place of business was In Milwaukee, and 
he was there a few days previously, and after the service of notice to 
take other testimony there, held entitled to hâve the unnecessary ex- 
pense so incurred taxed as costs agalnst complalnant. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 325.*] 

In Equity. Suit by the Phœnix Knitting Works and the Bradley 
Knitting Company against Nathan J. Rich, Henry J. Rich, and Sam- 
uel S. Sampliner, doing business under the firm name of N. J. Rich 
& Company. On final hearing. Decree for défendants. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, Flanders, Bottum, 
Fawsett & Bottum, and Erwin & Wheeler (A. C. Dustin, F. H. Bot- 
tum, L. C. Wheeler, and F. E. Dennett, of counsel), for complainants. 

J. H. Sampliner and Albert Lynn Lawrence, for défendants. 

KILLITS, District Judge. The complainants sue as assignées of 
letters patent, dated July 5, 1910, No. 963,235, issued on an applica- 
tion filed August 9, 1909, to Joseph S. Mead, for an improvement 
in mufflers. The bill contains the customary allégations to establish 
the validity of the patent, that the invention was in extensive public 
use, and that the défendants infringed, including a prayer for an ac- 
counting and an injunction, preliminary and perpétuai. The answer 
dénies the novelty of the invention, that it embodies patentable mat- 
ter, and that the défendants infringe. No temporary injunction was 
urged, and the case is before the court on the merits. 

This patent was adjudicated at the suit of the complainants against 
the Hygienic Fleeced Under wear Company, in the Eastern district of 
Pennsylvania, opinion by Witmer, J., filed October 9, 1911 (194 Fed. 

•For other cases see same toplo & % kumbee In Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
194 F.-46 
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717), and ît îs one of several patents, design as well as mechanîcal, 
recently isstléd by the patent office upon the subjèct of a style of 
neck muffler now quite popular, one of which was before this court 
in the suit of Phœnix Knitting Works v. Rich et al., 194 Fed. 708, the 
présent défendants, and declared invalid in an opinion filed. The 
record in the Pennslyvania case is before us, and from it and the 
opinion of the court it is clearly apparent that we hâve a more ex- 
tensive set ' of f acts and a much more serious défense to consider 
than were before the court in that case. 

The patent at bar contains three claims, and underwent a peculiar 
expérience in the Patent Office, which is urged to the court as one 
of the grounds of invalidity. The description of the alleged inven- 
tion, verbal as well as drafted, discloses a neck muffler, with a central 
neck band, in four well-defined sections, the two central sections 
forming a V, integrally Connecting with narrower horizontal sections, 
which integrally connect with end sections or aprons, which are de- 
signed to overlap and extend and cover the chest of the wearer, the 
point of the V in the central neck portion performing the triple func- 
tion of a coyering to the upper part of the wearer's spine, of af- 
fording a better adjustment around the wearer's neck, and of secur- 
ing, through the pressure of the coat collar thereon, its rétention in 
position. The inventor also claimed that this peculiar construction 
lessened the liability of stretching or distortion through wear. The 
spécifications also disclaim any limitation tô the précise formation and 
arrangement of the several parts, but claim protection for such man- 
ifest modifications as were within the principle and spirit of the in- 
vention. 

The claims as originally framed in the application were substan- 
tially within the limitations of the invention as described. During the 
progress of the case through the Patent Office, under rule 96, the 
examiner in charge suggested, for the purpose of declaring an inter- 
férence, that the firsf claim be withdrawn, and that a claim which was 
présent in three other pending applications be substituted for claim 
No. 1, in the following language: 

"As a new manufacture, a knit scarf consistlng in the comblnatlon of two 
elongated rectangular end metubers and a central V-shaped member formed 
Integrally and having parallel upper and lower marginal edges." 

The applicant accepting this suggestion, an interférence was de- 
clared with the applications of Meyers, Rosenfeld, and Tyrrell (two 
of the last). 

It is quite apparent that thèse four alleged inventors were dealing 
with substantially the same alleged invention. During the progress 
of the interférence, Meyers becariiè in default, and Rosenfeld and 
Tyrrell (the former abandoning his attorneys and accepting the lat- 
ter's counsel) yielded to Mead; Rosenfeld conceding priority to Mead, 
and Tyrrell abandoning the subject-matter of the issue. 

At first Rosenfeld was represented by counsel in Détroit. His con- 
cession, however, was executed in Milwaukee, the home of the Phœn- 
ix Knitting Works, in the présence of counsel for Tyrrell and for 
Mead. Tyrrell was an officer of the Bradley Knitting Company, and. 
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upon the allowance of the patent to Mead under thèse circumstances, 
the Bradley Knitting Company became joint owner with the Phœnix 
Knitting Works, of which corporation Mead was vice président. 

The facts give the court very little reason to overindulge the pré- 
somption that allowance by the Patent Office is a prima facie estab- 
lishment of the novelty of the invention and identity of the inventor. 
They are too redolent of an amicable adjustment, if not of a jug- 
gling, and ail the more suggestive in view of the fierce compétition 
in the knitting art over the subject-matter. The efïect was to read 
into the Mead patent the only claim which is worthy of the court's 
serious attention, and which, in its terms, is plainly at some variance. 
with the description of his invention. 

Three mufflers are ofifered by the complainant as samples of the 
styles which they claim the right to make under this patent. Com- 
plainant's Exhibit No. 1 is a mufïler which answers the description of 
the patent, having six plainly marked sections, four in the neck por- 
tion, as described. It meets the terminology of claims 2 and 3. 

Exhibit No. 2 is a muffler with three sections to the neck portion, 
the outer sections being diagonal to the apron extremities with which 
they are integrally connected, but separated from each other by a 
horizontal central portion, forming a U-shapè for the neck. It can 
come under no claim of the patent, and is so divergent from any de- 
scription that, if it is under the patent, it must be regarded as within 
the réservation, a mère modification without material departure from 
the principle and spirit of the invention. 

Thèse two exhibits are the manufacture of the Phœnix Knitting 
Works. The third exhibit is made up of four parts; the apron ex- 
tremities and neck portion consisting of two sections, forming a large 
V. It is a product of the Bradley Knitting Company. 

Three mufflers of the défendant are alleged to be infringements. 
One, défendants' "illustrative Exhibit," we may dismiss, because it 
is conceded that the only attempt made by défendant to manufacture 
it was in the making of one solely for illustrative purposes in this 
case and subséquent to the filing of the complaint. It is substantially 
identical with complainants' Exhibit No. 1, and défendants are not 
attempting to otherwise make it. 

Another is a substantial copy of the Bradley manufacture, having 
a large V-neck, with no horizontal sections in the neck portion. If 
claim No. 1 in the patent is valid, it is a clear infringement. 

The remaining article alleged for infringement is a.U-neck muffler, 
upon which the Patent Office has granted défendants' assignor a pat- 
ent. 

In the view we take of the state of the art prior to Mead's appli- 
cation, and the limitation which must be placed on the construction 
of Mead's patent, if valid at ail (which will be hereafter discussed), 
we may dismiss once for ail, as noninfringing défendants' U-shape 
muffler, upon the principle that what is claimed to be an infringement 
on a patent would be held to be an anticipation if offered for that pur- 
pose, for its construction and shape is clearly a more material de- 
parture from the lines of the Mead muffler, as described in his patent, 
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than are several of the constructions oiïered for our considération as 
anticipations. 

[1] We believe it to be a correct principle that one cannot obtain 
favorable action by the Patent Office upon the theory advanced to 
the examiner that the invention consists of but a narrov^r distinction 
from the inventions previously patented or articles in common use, 
and, after obtaining a patent upon this line of argument, insist that 
it should be given by the courts a broad construction such as was 
refused by the Patent Office and abandoned there by the applicant. 

The history of claim 1 illustrâtes our position. The Tyrrell appli- 
cation was filed eight months earlier than Mead's. Within a month, 
by amendment, what appears now as claim 1 in the Mead patent was 
added to Tyrrell's claims. The examiner, nearly two months before 
Mead applied, rejected the Tyrrell application, saying that claim 1 
was anticipated by a patent issued to Scott and by the Pick (British) 
patenti hereafter considered by us. In a statement to the examiner 
in chief, the examiner comments: 

"AU that appellant appears to hâve flone Is to construct a muffler of the 
form shown by Pick, of knit fabric, Instead of from the material specifled by 
said Pick patent. The use of knit fabric for the construction of scarfs and 
mufflers is as old as the -use of thèse articles of apparel. The patent to 
Scott shows a knit structure and was clted for thls purpose alone. 

"To merely knit a muffler of the old and well-known form shown by Pick 
from cloth or fur would certainly Involve nothing more than the substitu- 
tion of one well-known material for another. Appellant appears to rely 
entirely on some slight changes in the design of hls structure over that of 
Pick. ♦ * * It Is perfectly plaln that they are matters of design only 
and hâve no place in an application for a mechanical patent. 

"The substitution of one material for another necessarily carries with it 
certain slight changes in the design of the article produced. The useful 
features of applicant's scarf, namely, the rectangular end members, and the 
pointed V-shaped neck portion extending downward in the back, are clear- 
ly shown by Pick and are fuUy capable of performing ail the functions 
clalmed for them by appellant." 

On appeal, counsel for Tyrrell, who are of counsel for complain- 
ants in this case, urged upon the examiners in chief, among other 
things, this: 

"Owing to Its angular V-shaped central portion, it is adapted to be more 
easily and cheaply manufactured by the knitting process than scarfs having 
a Curved or semiclrcular portion." 

Upon this, and other arguments pertinent to the description of 
Tyrrell's invention, but not consistent with Mead's description, either 
verbal or pictorial, the examiners in chief allowed the claim to Tyr- 
rell in this language: 

"This claim is spécifie to the construction shown in the drawings and dlf- 
fers considerably from the neck scarfs shown in the références." 

We interpret this to mean that ail that is allowed is precisely the 
construction shOwn in the drawings (Tyrrell's, not Mead's) ; and the 
language which we hâve quoted, both from the arguments of coun- 
sel and the décision of the board, very clearly excludes the idea that 
a claim was then contemplated which should cover a manufacture 
with a U-shaped neck portion. 
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Two or three days later, the examiner, ignoring the plain dissimili- 
tude between Tyrrell's claim 1, allowed by his superiors over his 
rejection only on the narrow basis that it was spécifie to Tyrrell's 
described construction, and the muffler Mead is talking about in his 
application, invited the latter, as above stated, to adopt it, and thus 
gave it a breadth of application then for which neither its originators 
ever contended, nor the examiners in chief granted. Plainly, if the 
board acted advisedly in Tyrrell's case, in giving a reason for over- 
ruling the examiner and allowing the claim then, had the examiner 
rejected this claim if original with Mead, they would hâve sustained 
him, for a greater reason existed for declaring it inapplicable in 
Mead's case than Tyrrell's, and the criterion of distinction which the 
reasoning of the examiners in chief sets up but more vividly discloses 
the inapplicability of the claim to Mead's alleged invention. This 
manifest improvident dragging of Mead's case intothe interférence 
between the other three applicants, who were really on common 
ground, became subsequently a spécial providence to complainants in 
this case through the treaty, noted above, between Rosenf eld, Tyrrell, 
and Mead; the two earlier applicants yielding to the later (Mead) 
the honora of invention after the Seattle man (Meyers) lost heart. 
Much opportunity as there exists hère to question the patent before 
us, we are pleased to. assume, for the purposes of this case, that claim 
1 is validly a part of it, and thus escape the otherwise necessary con- 
sidération of the trivial technicalities and microscopic distinctions in- 
dulged in the administration of the patent law which are making a 
patent right something of a joke in popular estimation, and which 
cause a question if it is a subject for national congratulation that 
we hâve passed the million mark in the issue, in which fact debate is 
possible whether the proof is of the inventive genius of our people 
or of a phénoménal capacity for hair splitting; for there is left in 
this case, to its détermination, the comparatively easy task of weigh- 
ing the évidence upon the subject of the field open to Mead's fertile 
and inventive brain. 

In Elliott V. Youngstown Ce, 181 Fed. 349, 104 C. C. A. 179, the 
court remarks: 

"The fact that so many persons caugnt the Idea goes rather to prove that 
It was simple and obvious, and not that it required inventive genius to con- 
celve. It is not lilve the case where the art is walting for the device, and 
înventors striving unsuccessfully to produce It." 

The pertinency of this observation to this case is obvious when we 
recall the fact that at the same time several men, who lived in widely 
scattered portions of the country, were in the Patent Office simul- 
taneously claiming this alleged invention. 

Thèse coïncidences may be explained by the state of the prior art, 
which is well exhibited by the record in this case. So great a contrast 
in défenses exists between the record hère, and that before the court 
at Philadelphia, that some ground is afforded for the suspicion that 
just enough was made in the latter court to présent an adjudication 
on the apparent merits. We hâve had, in Phœnix Knitting Works v. 
Rich et al., 194 Fed. 708, involving Mead's design patent, a somewhat 
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similar expérience, and were compelled in that case, because of a 
larger record and more complète défense, to differ with the Circuit 
Court for the Eastern District of Wisconsin and hold the patent then 
under considération invalid. The Wisconsin case (Phœnix Knitting 
Works V. Bradley Knitting Company [C. C] 181 Fed. 163) was be- 
tween the two complainants in the case at bar, then in apparent ad- 
verse relation, and represented therein by counsel as adversaries who 
now with their clients join in prosecuting the suit against the de- 
fendants herein. • 

We bave alluded above to the fact that the interférence involving 
the application for the patent in suit was resolved in Mead's favor by 
the surrender in the home city of Mead's company, of his rivais, Tyr- 
rell and Rosenfeld. It is interesting to note that this took place six 
weeks before Judge Quarles' décision of the case in 181 Fed., which 
may account for the feebleness of a défense which enabled the court 
to find the design "patent valid. Within a month after this décision 
was had, and just a week after the allowance of'the Mead patent 
now under considération, the adversaries in that action became the 
joint assignées of Mead's rights thereunder. The parallel of frail 
défenses between the Wisconsin and Pennsylvania cases may be a 
mère coïncidence. If so, it becomes ail the more remarkable when 
we compare the record of the latter with that before us dealing with 
the same patent and the same contention. 

[2] In the answer to the bill in the case at bar it is alleged, among 
other things that the Mead device was anticipated by a muffler sold 
by Max Myres of New York. In the Philadelphia case the same 
défense was offered. In March, 1911, for use in this case, as well 
as in the design case heretofore decided hy this court, the dépositions 
of six witnesses wére taken on this subject, and their testimony is 
before us for considération. In April a stipulation was entered into 
between counsel for complainant and défendant in the Philadelphia 
case that the testimony of four of thèse witnesses as taken for this 
court might be used there on behalf of the défendant. The witnesses 
whose testimony was not stipulated in that case were the manufac- 
turer who made the article sold by Myres, and his wife. The names 
of thèse witnesses and the importance of their testimony were clearly 
indicated in the dépositions used before Judge Witmer, and why ail 
of the évidence then in déposition which was available was not em- 
ployed for the défense of the Hygiénic Fleeced Underwear Company 
is incompréhensible. The court says of the Max Myres muffler that- 
it was of the "type in suit," and, although regarding the testimony 
as thus important, rejected it, for the purposes of the case before it, 
because it was not clearly proven to the court's judgment that the 
transaction occurred before Mead's alleged invention. How it would 
hâve been regarded with the corroboration of the omitted dépositions 
is another question. 

In deciding Phœnix Knitting Works v. Rich et al., 194 Fed. 708, 
we accepted thèse dépositions with others as proving anticipation of 
the Mead design, making this comment, pertinent hère as applied 
solely to this testimony: 
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"We are aware tbat It Is Incumbent upon défendants to prove anticipation 
by very clear acd very satisfactory évidence, and that the testimony must 
be rigidly scrutinized ; but we thlnk that this test Is very falrly met. The 
witnesses speakln;; of thèse products eannot ail be falsifylng, and thelr tes- 
timony fortlfled by the exhiblts whlch they produce, is so clearly to the 
point that it can be explained away on no other hypothesls than that they 
must be totally dishelieved. There is no suggestion in the record that they 
are other than dislnterested witnesses, and the court is not at liberty to 
discrédit them upon whim alone." 

Applying to the proper considération of the testimony of the four 
witnesses on this point whom Jud^e Witmer considered that of Mr. 
Miller and his wife, not in the Philadelphia record, we are compelled 
to find that, in the early part of 1906, Miller made and sold to Myres 
a quantity of mufflers which are plainly within claim 1 of the Mead 
patent and clear anticipations thereof. The witnesses testify with a 
wealth of références to domestic matters, places of résidence and 
business, and other détails, easily susceptible of disproof if false, and, 
their six dépositions being unimpeached and read together, establish 
both fact and date, unless we arbitrarily reject them as crédible wit- 
nesses which we eannot do. 

Undoubtedly the court must scrutinize carefully the testimony of- 
fered to establish a prior use, and the rule should be observed that in 
such testimony the évidence must appear superior to a mère prépon- 
dérance and must prove the priority strictly; but there is no hard 
and fast rule which would exclude such testimony as that touching 
the Myres muffler, and, bearing in mind the conditions under which 
thèse witnesses testified and the fair opportunity offered by the char- 
acter of their testimony to impeach them, if that were possible, we 
are minded to accept it for what it purports to be worth. As in 
Sipp V. Atwood, 142 Fed. 149, 154, 73 C. C. A. 367, the subject-mat- 
ter is "so simple in character that it is impossible to believe that an 
ordinarily intelligent man could be mistaken" as to its exact form and 
function. 

Credence of this Myres testimony is assisted by the fact already 
noticed that at least three applicants were simultaneously before the 
Patent Oifice with his construction, one of whom (Meyers), separated 
from him by the continent, had made and sold a muffler of very near- 
ly the same pattern before Mead applied, and also, by the state of the 
prior art, which was such as to give rise naturally to the application 
of V-neck shapes to knitted mufflers. 

Stryker, in 1874 (No. 148,389), patented a fur collar which em- 
bodies in its shape the suggestion of Tyrrell's V-neck. The Stryker 
design in knitting is an illustrative exhibit in this case. Pick, in 1878, 
patented (No. 208,034) a cloth tippet or Victorine, having previously 
obtained a British patent, in a shape sufficiently suggestive to cause 
the examiner to use it as a controlling référence for the rejection of 
Tyrrell's application as we havc seen above. Flues, in 1870, was 
granted a design patent (No. 3,987) for a shawl mantle which is in the 
shape altogether of Tyrrell's V-neck, a knit illustration of which is 
before us. Bickford, in a patent allowed him in 1872 (No. 131,387) 
for "improveraents in knit fabrics and methods of knitting," shows in 
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his figure 1 what is substantially one-half of Tyrrell's V-neck muffler. 
The figure is manifestly incomplète, and is plainly intended to be sug- 
gestive of what might be accomplished by foUowing the patentee's 
methods. Any one of most ordinary intelligence, in the fierce com- 
pétition of the muffler business, could see the V-neck in Bickford's 
design. Several other early patents, less suggestive but still embody- 
ing the germ of the idea, are before us also. The industry of de- 
fendants' counsel has also disclosed a "crochet kerchief" illustrated 
in an 1868 issue of "Harper's Bazaar," which has a "bias upper edge," 
disclosing an effect producing Mead's and Tyrrell's results in neck 
adjustment, and presenting an adjusted appearance very similar in 
the drawing to Mead's figure 2. Solomon Meyers, the Seattle man, 
who, three weeks before Mead, applied for a patent on a construction 
with a V-neck, blunting the point of the V by a few horizontal stitch- 
es, says that the idea came to him because in 1904 he was employed 
in the Blauvelt factory in Newark, N. J., where was knitted a sweater 
with a V-shaped opening faced with an integrally knitted facing, 
which follows the lines of Bickford's figure 1, and which is before 
us in an illustrative exhibit. Tyrrell also obtained a patent in Canada, 
more than a year before Mead's application, for an identical V-neck 
muffler. Thierfelder, at Kenosha, WJis., in 1904, produced and sold 
a muffler with serrated or V-shaped edges about the neck portion, 
efïecting the same resuit touching distortion about the neck as is 
claimed for Mead's invention, and in his testimony remarks that: 

"There are différent sizes of zigzag. There is flve round and sis round, 
and you might œake a zigzag two hundred round." 

Tyrrell's V-neck is clearly the resuit of a number of "zigzag" 
rounds in knitting. 

None of the foregoing testimony was before the Pennsylvania 
court, except, as we hâve noted, part of that relating to the Max 
Myres mufflers, and Tyrrell's Canadian patent, which, upon the évi- 
dence before that court, was very properly there disregarded because 
the date of its application is subséquent to Mead's proved use of his 
invention. The Pick (British) patent was, indeed, pleaded in défense 
in the Hygienic case, but not brought to the court's attention, al- 
though considered so important by the examiner in rejecting the V- 
neck claim. And, as further suggesting the fragility of the défense 
before Judge Witmer's court, we note that, of the six witnesses for 
complainant in rebuttal, five, who alone speak to the important issue 
of anticipation, including Mead himself, were not even cross-examined. 

We admit the cogency of the reasoning upon the record before the 
court in the Eastern district of Pennsylvania of the opinion in that 
case; its conclusions could hardly hâve been otherwise. But the dif- 
férent and more ample facts in testimony before us deprive the judg- 
ment of that court of the persuasiveness which, under other circum- 
stances, it would be entitled to. That court undoiibtedly acted upon 
the assumption that ail the light obtainable was before it; we are 
able to see clearly that such was not the case. Whether the absence 
of easily obtained testimony of importance was due to a purpose, or 
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mère oversight, we ought not to venture an opinion; the resuit is 
the same in any event. 

Some question also arises whether Mead actually applied for his 
patent (August 9, 1909) within the two years limitation. In cross- 
examination, Q. 82 and answer are as f ollows : 

"Q. 82. I flDd in the preliminary statement that you 'reduced said inven- 
tion to practice on or about the flrst part of the month of April, 1907.' Will 
you please state what you dld at that time to warrant you in stating under 
oath that you had redueed the invention to practioeî A. As soon as it came 
eut, I immediately went out to get orders on it." 

And some testimony of Wiener, his colleague, as an officer of the 
Phoenix Works, tends to support the claim that the invention was 
public prior to August, 1907. However, we feel that we are giving 
the rule requiring strict proof of anticipatiDn fuU honor when we 
hold that anticipation of this invention is established by the évidence 
in this case. 

Of course, it is not invention to substitute one material for another 
to produce the same resuit, and the modifications in the Tyrrell-Mead 
pattern from those existing in the above références are so simple as 
manifestly not to require the faculty of invention. American RoU 
Paper Co. v. Weston, 59 Fed. 147, 8 C. C. A. 56. 

In the words of the court, in Lee v. Hart (C. C.) 43 Fed. 670: 

"If the improvement had been a complex mechanism, if the essence of the 
invention had been the nice adjustment of parts to produce a resuit, or 
if Ûie thing to be done required genius of a superior order, the testimony 
would hâve been insufiacient." 

As this court says, we must not forget "that it requires less testi- 
mony to establish a fact which was very likely to hâve occurred than 
to establish an improbable theory." 

Our conclusion, therefore, is that the bill should be dismissed. 

[3] Two matters remain to be disposed of. Over the objection of 
counsel for défendant, they were required to go from Milwaukee to 
Denver, Colo., to take the déposition of Mead, whose place of busi- 
ness was in Milwaukee, whereat he had been but a short time before 
the taking of the dépositions and after notice had been served, al- 
though within a few days after his présence in Milwaukee défendants 
were required to be there for the taking of dépositions on behalf of 
the complainants, notice for which was previously given. We think 
that it was very easy to hâve saved the défendants the additional ex- 
pense of proceeding from Milwaukee to Denver for the purpose of 
taking this déposition, and that the excuse given to the court therefor 
is inadéquate. Wherefore we grant the motion of the défendants 
that an audit should be had of its reasonable expense in this behalf, 
to be taxed as part of the costs against the complainants in this case. 
So much scandai has been occasioned by the oppressive expense of 
patent litigation that this court, for one, feels the advisability of sug- 
gesting that litigants treat each other fairly in this behalf. 

We shall also tax against the complainants the reasonable costs of 
printing défendants' record. 
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STARR V. HOUSER et al. 

(Circuit Court, S, D. Ohlo, W. D. July 18, 1911.) 

No. 6,566. 

Patents (§ S28*) — Validitt and Infringemekt — Elupsogbaph. 

The Starr patonts, No. 533,095, for an elUpsograph, No. 683,809, for 
an elUpsograph having a bevel ciitting tool for making plcture mats, etc., 
and No. 766,1.^8, for an ellipsograph wlth a tool for cutting glass or 
métal, were not antldpated, and ail dlselose invention of hlgh order; 
also ail held infrlnged. 

In Equity. Suit by Ferdinand W. Starr against Charles C. Houser 
and the Historical Publishing Company. On final hearing. Decree 
for Gomplainant. 

Obed C. Billman, for complainant 

Wood & Wood and Gottschall & Turner, for défendants. 

HOLLISTER, District Judge. The complainant is the patentée 
under letters patent No. 533,095 of an apparatus known as "Starr's 
eilipsograph." The object of the invention is the construction of an 
instrument adapted to drawing a great variety of forms, as parallel 
lines, angular, circular, radial, elliptic, square, etc., and it was, and 
is, the first successful attempt at drawing, with a machine, geomet- 
rically accurate ellipses of predetermined size or form, and is capable 
of drawing parallel lines and straight lines at right angles to each 
other representing the major and minor axes of ellipses, and in doing 
so it is not necessary to readjust the apparatus during the opération. 
, No other machine prior to this invention had been able to accomplish 
this. It may be deduced from the testimony that this apparatus was 
the first commercially successful eilipsograph known to the art. 

- The apparatus has gone into extensive use, and was introduced, not 
by extensive advertising and methods through which a market is 
sometimes created for patented articles, but by the inventor himself , 
who by personally going from place to place and practically demon- 
strating to those engaged in the business of such a character as to 
need or find useful a machine having this machine's capabiiities has 
made a market through the merit of the apparatus itself. It is indeed 
a wonderful invention, and while it is not a pioneer invention, strictly 
speaking, in that others had previously patented ellipsographs, yet its 
value and its capabiiities were so far superior in method of opération 
and achievement to any apparatus known to the art that it inarks a 
distinct and very great advance in the art. It marks the long step 
between failure and success and évidences inventive genius of a high 
order. In determining questions of infringement it is therefore enti- 
tled to include a wide range of mechanical équivalents. 

The object of the complainant's second invention, evidenced by let- 
ters patent No. 683,809, was to improve upon his eilipsograph by pro- 
ducing an instrument which would not only draw or outline the par- 
ticular form or figure' to be produced, but would eut the same from 

•For other caseis see same toplc & § ndmber in Dec. & Am. Digs, 190T to date, & Rep'r Indexe* 
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the material upon wliich the instrument is worked, making the edge 
beveled; it being especially adapted for cutting mats for pictures or 
similar outline work. The cutting of the material in the particular 
predetermined form for which it may be set is donc by the sharp 
blade of a métal tool taking the place of the pencil or pen used in 
drawing in the first patent; the edge of the tool being inclined lat- 
erally with its cutting edge extended rearwardly f rom its swivel mount 
and constituting means for free bevel cutting. The prior art discloses 
cutting tools with their cutting edges extended rearwardly from the 
swivel mounts and capable of bevel curve cutting, but the prior art 
does net disclose a tool inclined laterally with its cutting edge exteiYded 
rearwardly, and adapted for bevel cutting only, and so disposed m its 
adjustment to the movements and impulse of the ellipsograph as in 
trailing and following lines of least résistance will automatically bevel 
eut circles, ellipses, etc., in the form and size for which the apparatus 
is set through predetermined intention. The combination of such a 
tool and swivel mount and latéral inclination of the cutting edge of 
the blade extending rearwardly therefrom and constituting the mean? 
for free bevel cutting with the means for outlining varions curved 
figures was new, and of great value. The motion imparted to such 
a tool so mounted by the mechanism of the ellipsograph is of such a 
character as that the bevel cutting is and must be geometrically cor- 
rect and of predetermined exact size and form by the setting of the 
machine to bring about the accomplishment of the shape and size of 
the beveled aperture desired. The claims in this patent deal also with 
varions improvements in the means by which this really wonderfu! 
resuit is attained. 

The complainant's third patent, as evidenced by letters patent No 
766,158, is for a machine in many of its éléments substantially like 
the subject-matter of his second invention, the différence between the 
îwo being that in that patent the cutter is one adapted to eut in bev- 
eled directions only, while the apparatus described in the third patent 
is adapted for cutting in glass or similar substances where no bevel 
is necessary, and involves the combination of a free trailing cutter 
with a guided and directed cutter carrier moving in a predetermined 
curved path. It is found upon a comparison of the devices disclosed 
in the prior art that the claims 9, 10, 12, and 13 in this patent hâve 
no counterpart in any instrument theretofore devised. The novelty 
of thèse devices and combinations is, it seems to me, well established 
by the évidence in the case. 

Défendants' apparatus will be found to accomplish the same pur- 
poses as the complainant's, but not with equal facility and ease of 
opération, though it does not appear that the défendants' apparatus 
is capable of drawing straight lines at right angles to each other form- 
ing the major and minor axes in an ellipse. Indeed, the défendants' 
expert witness who testified concerning anticipations of the complain- 
ant's ellipsograph in the prior art did not discover upon fîrst examina- 
tion and prior to his second cross-examination that complainant's ap- 
paratus was capable of a mechanical feat so extraordinary, and it was 
not until he had made further investigation of what complainant's 
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machine could do that he perceived it was capable of more than upon 
first examination had been clear to him; in other words, he did not 
fully understand the machine when he testified of anticipations in the 
prior art. He at first testified that it was incapable of such use. 

While defendant's machine differs in appearance from "Starr's 
ellipsograph" and parts of it are différent in form and method of 
opération from Starr's ellipsograph, yet it can be seen upon compari- 
son of the parts that the differently shaped and differently operated 
parts, nevertheless, by their juxtaposition and opération upon each 
other involve the same mechanical principles exemplified by Starr's 
machine. 

If the various éléments of défendants' machine in their cor- 
relative opération are marked with letters and the same éléments of 
complainant's are marked with the same letters, it will be seen that 
the complainant's combination of — 

(1) the sllding-bar D, 

(2) the shaft L with Its intégral guide arms, 

(3) the sllding shaft /, 

(4) the arm H, 

(5) the spiral spring s, to elevate the several parts, 

(6) the operating and depressing arm K, and 
, (7) the pencll holder (<?) 

(said parts being adapted to produce continuons broken Unes, substan- 
tially as described), 

is found in the défendants' machine, and they are arranged and co- 
operate on the same principle to produce the same results as are pro- 
duced by complainant's ellipsograph, or, at least, are mechanical équiv- 
alents thereof . It admits of little doubt that the Henninger tool posi- 
tioned for bevel curve cutting is described in claims 1 to 5, inclusive, 
of Starr's second patent. The purpose of the tool is to make a bev- 
eled curved eut of geometrical accuracy when impelled by mechanism 
to give it direction. That was the purpose of the invention and its 
description in those claims and the combination of the ellipsograph 
with such a tool for cutting glass, thin sheets of métal, leather, etc., 
would be and is infringed by défendants' machine. 

Without elaborating further, I find that ail of the claims sued upon, 
set forth in thèse three patents, hâve been infringed by both of the 
défendants, and that the circumstances of infringement are aggra- 
vated, and of such a character as to justify the award to the com- 
plainant of triple damages as authorized by law. 



OOMMEECIAL & SAVINGS BANK v. ROBERT H. JBNKS LUMBBR CO. 

(Circuit Court, N. D. Ohlo, B. D. December 21, 1911.) 

No. 8,123. 

1. Banks ahd Banking (§ 179*) — ^Loans— Secueitt. 

Where a note given to a bank for a loan of $20,000 declared that the 
maker had deposited collatéral as security for the payment of the note 
and every other llabillty of the undersigned to the bank, direct or con- 

•For other cases see same toplc & % numbeiî in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tlngent, due or to become due, or whlch mlght thereafter be contracted 
or existlng, foUowed by a spécifie description of the collatéral, such col- 
latéral was pledged to secure not only the $20,000 note, but also the 
other Indebtedness of the maker to the bank. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 179.*] 

2. Corporations (§ 566*) — Insolvenoy — Sectjbed Claims. 

Where an insolvent corporation deposited collaterals with clalmant 
bank as security for Its entire Indebtedness, the bank on administration 
of the corporation's estate in equity was entitled to prove its clalm for 
the fuU amount of its debt and to receive dividends up to the balance 
due after crediting the proceeds of the sale of the collaterals. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2283-2286; 
Dec. Dig. i 566.*] 

In Equity. Action by the Commercial & Savings Bank against the 
Robert H. Jenks I^umber Company. Judgment for complainant. 

W. H. Marlatt, for Union Nat. Bank. 
Frederick L. Taft, for other banks. 

Holding, Masten, Duncan & L,eckie, for receiver of Robert H. 
Jenks Lumber Co, 

DAY, District Judge. The receiver of the Robert H. Jenks Lum- 
ber Company asks instructions of the court upon the following state 
of facts : 

That in January, 1910, the Lumber Company was indebted to the 
Union National Bank of Cleveland, Ohio, in the sum of about $42,- 
500. That at said time the Lumber Company borrowed from the 
bank the further sum of $20,000, and then and there made and de- 
livered to the bank its promissory note in the amount of $20,000, and 
at the same time delivered to the bank certificates for 304 shares of 
the capital stock of the Cuyahoga Lumber Company. That in said 
note it was stated that said shares of stock were delivered to said 
bank as collatéral security "for the payment of this and for other 
Habilities of the undersigned to said bank, direct or contingent, due 
or to become due, or which may hereafter be contracted or exist." 

That the aforesaid note of $20,000 was, from time to time, re- 
newed by other notes containing the same provision made by said 
Lumber Company and delivered to said bank, the last renewal note 
being dated January 30, 1911, and during ail of which time the bank 
iretained possession of the certificates of said shares of stock. That 
the aforesaid 304 shares of the capital stock of the Cuyahoga Lum- 
ber Company was of a market value in excess of $30,000, and that 
as receiver he is willing to pay the aforesaid $20,000 with accrued 
interest thereon, in considération of the surrender to him by the 
bank of said note and said certificates for said 304 shares, but that 
the bank is unwilling so to do and claims that said certificates were 
delivered to it as collatéral security for the payment of ail indebted- 
ness of the Robert H. Jenks Lumber Company to it, and that by vir- 
tue of the provisions of said note it is "entitled to retain possession of 
said certificates until the full value of said shares of stock has been 
paid to it, and upon failure to pay said full value it has full right 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to exercîse îts lawful rights as pledgee, in accordance wîth the pro- 
vision in said note' coritained, and to sell and dispose of the shares 
of stock and to apply the full amount realized f rom such sale toward 
the liquidation of the aforesaid indebtedness to it, which the bank 
claims was $63,508.55, and the bank asks that its daim be allowed in 
full without first applying the collatéral or the proceeds thereof in pay- 
ment of the indebtedness. 

[ 1 ] A copy of the note ref erred to in this pétition of the receiver, 
is as follows: 
"$20.000.00. Cleveland, Ohio, Jan. 30th, 1911. 

"Slxty days after date, for value recelved, we promise to pay to the order 
of the Union NaUonal Bank of aeveland, Ohio, at its office twenty thousand 
dollars, together with Interest at the rate of six per cent, per annum after 
maturity until pald ; the undersigned having herewith deposited as collatéral 
security for the payment of this and every other liability of the undersigned 
to sald bank, direct or contingent, due or to become due, or which may here- 
after be contracted or existing, the foUowlng property, namely: 
304 shares the Cuyahoga Lumber Oo. stock 
Ctfs #176 to 186 lue. 25 shares each 
" 187 29 shares 

together wlth ail other seeurlties in the possession of sald bank belonglng to 
the undersigned or In which the undersigned has an Interest, hereby agreelng 
to deliver to sald bank additional seeurlties to Its satisfaction upon demand 
of sald bank, afso hereby giving to said bank a lien for the amount of ail 
said llabilitles of the undersigned to said bank upon ail property or seeurl- 
ties which now are or may hereafter be pledged as collatéral with sald bank 
by the undersigned, or In the possession of said bank in which the under- 
signed has any interest, and, also upon any balance of the deposlt account 
of the undersigned with sald bank. On the nonperformance of this promise, 
or upon the nonpayment of any liability above mentioned, or upon failure 
of the undersigned forthwlth to furnish satisfactory additional seeurlties on 
demand, at the option of sald bank or of its président or cashier, this obliga- 
tion shall become Immedlately due and payable less a proper rebate of In- 
terest, and then and in every such case full power and authority are hereby 
gi"en to sald bank to sell, assign and deliver the whole of sald seeurlties or 
aj?y part thereof or any substitutes therefor or any addition thereto through 
the stock exchange or broker or at private sale, without either advertlsement 
or notice, the same being hereby expressly walved ; or said bank, at Its op- 
tion, may sell the whole or any part of sald seeurlties or property at public 
sale upon ten days notice, published in any newspaper prlnted in the city 
of Cleveland, at which public sale sald bank itself may purchase the same 
or any part thereof free from any rlght of rédemption on the part of the 
undersigned, which is hereby expressly walved and released. In case of sale 
for any cause, after deducting ail costs and expenses of every kind, said bank 
may apply the residue of the proceeds of such sale as it shall deem proper, 
toward the payment of any one or more or ail of the liabillties of the under- 
signed to said bank, whether due or not due. returning the overplus, If any, 
to the undersigned, who agrée to be and remaln llable to said bank for any 
and every defloiency after application as aforesaid, upon this and ail other 
of said llabilitles: the undersigned hereby authorizlng the transfer or as- 
sigument oî sald seeurlties and property to the purehaser thereof. 

"The Robert H. Jenks Ivumber Co. 

"A. B. Lambert, Treas." 

It is the claim of the Union National Bank that it has a right to 
hold the 304 shares of the capital stock of the Cuyahoga Lumber 
Company as collatéral, not only for the $20,000 set forth in the note, 
but also for the other indebtedness of the Jenks Lumber Company 
to the bank at the time of the loaning of the $20,000 mentioned in 
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thîs note. It is also contended by the bank that it is entitled to file 
its full daim with the receiver and share pro rata with the unsecured 
creditors in the gênerai distribution. 

Two questions then arise: First, was this collatéral given to se- 
cure the payment of the $20,000 note alone, or was it given to secure 
the payment of this note and the other indebtedness of the Lumber 
Company to the bank? Second, can the Union National Bank share 
pro rata with the unsecured creditors in the gênerai distribution upon 
its entire debt, or must it first exhaust its collatéral and prove up 
its claim for the remaining balance? 

In my opinion, after a careful considération of the entire situation 
presented by the pétition of the receiver and the briefs filed, the par- 
ties intended that this collatéral was given to secure not only the 
$20,000 note, but also to secure the other indebtedness of the Lum- 
ber Company to the bank. The words used in the note appear to 
be plain and unambiguous, for in the note it is stated : 

"The Tinderslgned havlng herewlth deposited as collatéral security for the 
payment of this and every other liabllity of the undersigned to sald bank, 
direct or contingent, due or to become due, or which may hereafter be con- 
tracted or existing." 

Then the collatéral is specifically described. 

Considering the fact that this Lumber Company was a large bor- 
rower of the bank, and considering this plain and précise language, 
which could not be any plainer, there seems but little doubt but that 
the Union National Bank has a right to hold thèse 304 shares of cap- 
ital stock of the Cuyahoga Lumber Company as collatéral, not only 
for the $20,000 set forth in the spécifie note above referred to, but 
also for the indebtedness of every kind of the Robert H. Jenks Lum- 
ber Company to the bank. Language not as comprehensive nor as 
spécifie as that employed in this note in question has been held by 
several of the highest courts of the states to mean that the collatéral 
was not given for the spécifie indebtedness of the note alone, but for 
ail of the indebtedness. Buchanan v. National Bank, 78 IH. 500 ; Selma 
Bridge Company v. Harris, 132 Ala. 179, 31 South. 508; Merchants' 
National Bank of Savannah v. Demere, 92 Ga. 7,36, 19 S. E. 38; 
Stanley v. Chicago Trust & Savings Bank, 165 111. 295, 46 N. E. 273; 
Boardman v. Holmes, 124 Mass. 438; Léonard v. Administrator of 
Kebler, 50 Ohio St. 444, 34 N. E. 659. 

That this was the understanding of the parties is perhaps made 
plainer when it is understood that, at the time of this borrowing, 
Robert H. Jenks was a director of the bank. 

[2] The second contention of the bank is that it shall be allowed 
to file its entire claim and share pro rata with the unsecured creditors 
in the gênerai distribution. This présents a very interesting question 
which has been most ably discussed by the respective counsel in this 
case and in their briefs filed with me. This same question was con- 
sidered by the Circuit Court of Appeals for this circuit in the case 
of the Chemical National Bank v. Armstrong, 59 Fed. 372, 8 C. C. 
A. 155, 28 L. R. A. 231. The opinion was delivered by Judge Taft 
and was most complète in dealing with the question now under con- 
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sideration. Ail of the various authorities were commented upon. 
The facts in this Armstrong Case arose in connection with an insol- 
vent bank, and the court held that its creditors could not be required, 
in proving up their claims, to allow crédit for any collections made 
after the date of the declared insolvency, from collatéral securities 
held by them. The court said, in part: 

"The right which a créditer of the bank had before suspension of levylng 
an exécution to satlsfy hls judgment is gone, and for It Is substituted a fixed 
and deflnite Interest in the assets as a securlty for the payment of hls debt, 
whlch it Is the purpose of the banking aet to reduce to money and apply 
on hls debt with ail convenlent speed. We see no reason why this does not 
apply as well to creditors who hold collatéral as to those who are unse- 
cured. It is well settled that the holding of collatéral does not prevent a 
creditor from enforcing his clalm in the ordinary way by judgment and 
exécution agalnst a debtor wlthout déduction for his collatéral. Lewis t. 
U. S., 92 U. S. 618 [23 L. Ed. 513]. 

"When a secured creditor is required by the transfer of the assets In trust 
for wlndlng up purposes to forego his right to satlsfy his entire debt out 
of the property of the bank by levy and exécution, why should there be 
substituted for that right anythlng less than that whlch unsecured creditors 
gain by ylelding up the same right? 

"The secured creditor enjoys preclsely the same advantage over an un- 
secured creditor with respect to the collatéral, that he did before the sus- 
pension. With référence to obtaining satisfaction out of the gênerai as- 
sets of the bank before suspension, their rights are equal. So must their 
rights be after séquestration of the assets for ratable distribution. 

"A secured creditor has two securities for the payment of his debt, one 
of whlch he held in common with ail the creditors, the other of which he 
had obtalned by lawful contract from his debtor. It is a rule of equlty that, 
where a creditor holds two securities, one of wjjich he has In common with 
the others, and the other of whlch he holds for his sole use, he may be re- 
quired to coUect his debt flrst out of the securlty for his sole beneflt, so that 
those who hold In common with hùn may hâve more to apply to their debts. 
But this rule can never be invoked where he who has the two securities can- 
not pay himself in full out of both. He was glven the two securities to pay 
hls debt, and he cannot be deprlved of this primary equlty for the beneflt of 
some one else who Is less fortunate In hls securlty. 3 Pomeroy, Bq. Jur. § 
1414; Story, Eq. Jur. § .564b. Nor can the bankruptcy aet apply to the ad- 
ministration of any estate by the equlty side of this court." 

Again, in the case of Cook County National Bank v. U. S., 107 
U. S. 445, 2 Sup..Ct. 561, 27 L. Ed. 537, Mr. Justice Field, referring 
to the bankruptcy law, said : 

"That enactment was deallng with the estâtes of persons adjudged to be 
Insolvent under that law, and covers only the distribution of their estâtes; 
It has no further r'each. 

"The rule in bankruptcy was not the rule In equlty because It Ignored the 
rights belonglng to the secured creditor before the bankruptcy took place, 
and materially modified and reduced the advantage over unsecured cred- 
itors which in the original contract of pledge the debtor had Intended to 
secure hlm. 

"The great welght of authority In England and this country Is strongly 
opposed to the vlew that a créditer with collatéral should be deprlved of 
the right to prove for hls full claim against an Insolvent estate." 

This question was again considered in the case of Merrill v. Na- 
tional Bank of Jacksonville, 173 U. S. 131, 19 Sup. Ct. 360, 43 L. 
Ed. 640, Mr. Justice Field in his opinion stating: 

"We concur with the court (Justice Brown and Circuit Judges Taft and 
Lurton in Chemical National Bank v. Armstrong, 59 Fed. 372 [8 C. C. A. 155, 
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28 L. R. A. 231]) In the proposition that the assets of an Insolvent debtor 
are held under insolvency proceedlngs In trust for the beneflt of ail his cred- 
itors. and that a créditer on proof of his claim acqulres a vested Interest in 
the trust fund. A secured créditer Is not to be eut eff from his rlght in the 
common fund because he has taken securlty whlch common creditors hâve 
not. The créditer looks to the debtor to repay the money borrowed and to 
the collatéral to accomplish this in whole or in part, and he cannot be de- 
prlved either of what his debtor's gênerai ability to pay may yleld or of 
the particular securlty he has taken. 

"We think the collatéral is securlty for the whole debt and every part of 
it, and is applicable to any balance that remains after payment from other 
sources as to the original amount due ; and that the assumption is unreason- 
able that the créditer does not rely on the responsibllity of his debtor ac- 
cording to his promise. 

"The rule in bankruptcy goes on the principle of élection; that is to say, 
the secured créditer was not allowed to prove his whole debt unless he gave 
up any securlty held by him on the estate which he sought to prove, * * * 
but it was only under bankruptcy laws that such élection could be compelled. 
Tayloe v. Thomson, 5 Pet. 358-369, 8 L. Ed. 154. 

"Whatever Congress may hâve authorlzed to enact by reason of its power 
to pass uniform laws on the subject of bankruptcies, it is very clear that It 
did not intend to impinge upon contraets existing between creditors and 
debtors, yet it is obvions that the bankruptcy rule converts what on its face 
gives the secured créditer an equal right with the other creditors into a 
préférence against him, and hence takes away a right which he already had. 
This a court of equlty should never do unless required by statute, at the time 
the indebtedness was created. 

"Our conclusion is that the claims of creditors are to be determined as of 
the date of the déclaration of the insolvency, irrespective of the question 
whether particular creditors hâve securlty or not. When secured creditors 
hâve received payment in full, their rlght to dlvidends and their right to 
retain their securities cease; but collections therefrom are not otherwise 
material. Insolvency gives unsecured creditors no greater rights than they 
had before." 

This décision was followed by the Suprême Court of the United 
States in the case of Aldrich v. Chemical National Bank, 176 U. S. 
618, 20 Sup. Ct. 498, 44 L. Ed. 611. 

Counsel for the receiver, in their brief comment upon thèse dé- 
cisions, very ably endeavor to distinguish them from the situation 
presented by the matter now under considération. 

The contention is made that both the Lumber Company and the 
bank are engaged in doing business in Ohio ; that the collatéral con- 
tract is an Ohio contract and would ordinarily be construed and en- 
f orced according to the Ohio laws ; furthermore, that the bankruptcy 
law would compel the bank to release the pledge before it could prove 
for the whole amount or retain its security account for its value and 
prove for the balance after deducting the value. They assert that 
the case of Bank v. Armstrong, 59 Fed. 372, 8 C. C. A. 155, 28 L. 
R. A. 231, was decided before Congress enacted the présent bank- 
ruptcy law, and that the décision in this Armstrong Case was solely 
upon the question of the right of a creditor under the national bank 
act. 

Thèse contentions are ail worthy of serions considération, but ob- 

viously the rule of law to be applied in a state court and the rule as 

applicable in a bankruptcy court and the manner of proving secured 

claims difïer greatly. As was said by Mr. Justice Field in the case of 

194 F.— 47 
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Cook County National Bank v. U. S., 107 U. S. 445, 2 Sup. Ct. 561, 
27 L. Ed. 537, ref erring to the bankruptcy law : 

"That enaetment was dealing with the estâtes of persons chargea to be 
insolvent under that law, and covera only the distribution of thelr estâtes; 
It bas no further reàch." 

And the application of the bankruptcy law in référence to the prov- 
ing of this claim would not be an équitable application of the law. 
It would not be a rule in equity, and this matter arises in an equity 
court, because the bankruptcy law, in so far as it applies to a claim 
like the one in question, ignores the rights belonging to the secured 
créditer before the bankruptcy takes place, and modifies and reduces 
the advantage over unsecured creditors which in the original contract 
which the Lumber Company made had been intended to secure the 
bank. 

As was said by Judge Taft in the case of Chemical National Bank 
V. Armstrong, after he had considered ail of the authorities bearing 
on the situation, such as the one which is before me : 

"The exact point which Is common to ail the foregolng authorities, and 
which they ail sustain, is that a créditer who bas proved bis claim against 
an Insolvent estate under administration can collect bis dlvldends wlthout 
any déduction from bis claim as proven for collections made from collatéral 
after hlë proof of claim Is flled." 

As was said in the case of Wheeler v. Walton & Whann Co. (C. 
C.) 72 Fed. 967: 

"This Questiori must be decided accordlng to the rules and practice which 
hâve been settled and reeognlzed by courts of equity, wlthout référence to 
statutory requlrements. 'It is a settled prlnçlple of equity that tbe créditer 
holding collaterals Is not bound to apply them before enforclng bis direct rem- 
édies against the debtor.' Lewis v. U. S., 92 U. S. 623 [23 I* Ed. 513]. 
* * * 

"It Is a mlstake to suppose that tbe bank (which was a créditer) will not be 
entltled to a dividend untll it bas exbausted tbe securities or surrendered 
them. The twentieth section of tbe bankruptcy act of 1867 (slnce repealed) 
requlred a créditer to sell, release, or deliver up his collaterals before he could 
prove any part of his debt ; but that requirement was never applicable out- 
side of that law. Blsph. Eq. § 343." 

So it was held, in London & San Francisco Bank v. Willamette 
Steam Mill (C. C.) 80 Fed. 226, that the state laws relating to insol- 
vency did not control the fédéral courts in receivership cases in re- 
spect to the right of a créditer holding collatéral security to receive 
dividends without his surrendering his collatéral. To the same effect 
is the case of New York Security & Trust Co. v. Lombard Investment 
Co. (C. C.) 73 Fed. 537; Doe v. Northwestern Coal & Transportation 
Co. (C. C.) 78 Fed. 62. 

The case of Lewis, Trustée, v. U. S., 92 U. S. 618, 23 L. Ed. 513, 
which I hâve before referred to, distinctly holds that in an equity 
court a créditer holding collaterals is not bound to apply them before 
enforcing his direct remedy against the debtor. 

It seems to me that this is a well-settled principle of law. It works 
no hardship, but gives to the secured créditer the right which should 
be his. Were the law otherwise, this right would not be preserved 
to such a créditer. The bankruptcy act applies only to such estâtes 
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as come under its provisions; it was never intended that this act 
should govern the administration of équitable doctrines by courts of 
equity. 

Bearing in mind that the bankruptcy act was passed for the spécifie 
purpose and relates to the administration of estâtes under that act, 
and it does not apply to the administration of affairs in a court of 
equity, no confusion of'opposing rules arises, and the courts will hâve 
no difficulty whatsoever in administering bankrupt affairs under bank- 
ruptcy rules in a court of bankruptcy, and applying well-settled prin- 
ciples of equity to matters arising in a court of equity. 

I am therefore of the opinion that this collatéral security deposited 
with the bank was held by the bank for ail of the indebtedness of 
the Robert H. Jenks Lumber Company, and that the Union National 
Bank should be permitted to prove its full claim and file the same 
with the receiver for the amount which was due at the time of the 
insoivency. 



COMMERCIAL & SAVINGS BANK v. ROBERT H. JENKS LUMBER CO, 

(District Court, N. D. Ohlo. January 3, 1912.) 

No. 8,123. 

1. BiLts AND Notes (§ 267*) — Obligations or Makeb and Indourer. 

Whlle the maker of a note Is absolutely bound for its payment, tlie 
undertaking of an indorser is conditional that, if the maker refuses to 
make good the undertaking, the indorser will pay the amount, provided 
the holder exercises due diligence in making présentation, protest, etc. 

[Ed. Note. — For other cases, see Bills and Notes, Cent Dig. §§ 620, 
629 ; Dec. Dig. § 267.*] 

2. Corporations (§ 565*) — Insolvency— Receivees— Claims. 

The P. H. Lumber Company, a Michigan corporation, exeeuted a note 
payable to the J. Lumber Company, which Indorsed it to clalmant bank. 
After the appointment of a receiver for the J, Lumber Company, the P. 
H. Lumber Company, and other Michigan corporations standing in tbe 
same relation to the J, Company, were unable to obtain accommodations 
from banks, and therefore became financially embarrassed, and in dan- 
ger of being forced into bankruptcy, whereupon thèse corporations made 
a proposition to their creditors to pay 60 per cent, on the dollar of the 
face of the notes, which was accepted and consummated. Held that, 
slnce claimant bank at the time of the appointment of the receiver for 
the J. Lumber Company had a vested équitable estate in such a pro- 
portion of its property as the amount expressed in the note bore to the 
entire amount of ail the provable claims against the lumber company's 
estate, the bank was entitled to the same proportion of the [iroceeds and 
dividends from that property as any of the other creditors of the J. 
Company, and was hence entitled to prove its claim for the full amount 
of the note, and to receive dividends until the 40 per cent, balance due 
thereon was paid. 

[Eâ. Note. — For other cases, see Corporations, Dec. Dig. § 505.*] 

In Equity. Action by the Commercial & Savings Bank against the 
Robert H. Jenks Lumber Company. On pétition for instructions to 
receiver. 



*For other caseï see same tapie & S imMBXB In Dec. & Am. Dl£8. U07 to date, & Bex' r ludaxei 
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Frederick L. Taft and W. H. Marlatt, for Antwerp Exdiange 
Bank Cô. and others. 

Holding, Masten, Duncan & Leckie, for receiver of Robert H. 
Jenks Lumber Co. 

DAY, District Judge. In this matter the receiver filed a pétition 
for instructions as to how he should deal with a note made by the 
Port Huron Lumber Company, payable to the Robert H. Jenks Lum- 
ber Company for $350.84, and indorsed by the payée and discounted 
by the Antwerp Exchange Bank Company, of Antwerp, Ohio, now 
owner and holder of the note, no part of which had been paid up to 
the time of the appointment of the receiver, nor until after daim filed 
herein. 

It is recited in the pétition that the Port Huron Lumber Company 
is a corporation of Michigan, part of the stock of which company 
is owned by the Robert H. Jenks Lumber Company. It is further 
represented that, after the appointment of the receiver herein, the 
Port Huron Lumber Company, and other Michigan corporations 
standing in the same relation to the Robert H. Jenks Lumber Com- 
pany, were unable to obtain accommodations from banks, and there- 
fore became financially embarrassed and in danger of being forced 
into bankruptcy. Thereupon the Michigan corporations made a prop- 
osition to their creditors, among them the Antwerp Exchange Bank 
Company, to pay 60 cents on the dollar of the face of the notes. 
Thereafter the receiver petitioned this court for authority to assent 
to the aforesaid agreement, without préjudice to the claims of the 
bank or the other creditors. 

Now it appears that on the 4th day of August, 1911, Judge Killits, 
of this jurisdiction, approved an order providing, among other things, 
as foUows: 

"Any creditors of the said the Port Huron Lumher Company and the South 
Park Lumber Company, holding notes of either of said companies, and bear- 
ing the indorsements of the Robert H. Jenks Lumber Company, are hereby 
permitted to accept a settlement from either of said companies for GO per 
cent, of the value of their claims, without préjudice to his or Its claim against 
the Robert H:. Jenks Lumber Company upon such indorsement, and said 
receiver is hereby direeted to assent thereto, provided that no divldends shall 
be pald by such receiver to any such creditor upon such indorsement in an 
amount exceeding 40 per cent, of his claim upon such notes." 

This order was granted upon application for a receiver in an ex 
parte proceeding, and will not be considered as prejudicing the rights 
of the Antwerp Bank in any particular. Nor, on the other hand, do 
I think this order should in any way interfère with any of the rights 
of the other creditors of this estate. ït should be borne in mind that 
the matter in question is not under considération in a bankruptcy 
court, and that the rules applicable to thé filing of claims and the dis- 
tribution of estâtes in equity courts apply. 

Settlement was accordingly made by the bank and the other cred- 
itors, and they now claim that having filed their claims in this pro- 
ceeding and before settlement with the makers of the notes, and the 
settlement having been made without préjudice to their rights to make 
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claim against the Robert H. Jenks Lumber Company for the full 
amount of their indebtedness, their claims should be allowed in full ; 
they to be paid dividends on said amount until they shall hâve re- 
ceived 40 per cent, of their claims. 

[1] The maker of this note in question is the Port Huron Lum- 
ber Company, and the Robert H. Jenks Lumber Company, the payée, 
was the indorser. Now the maker of a note is absolutely bound for 
its payment. Brent v. Bank, 1 Pet. 89, 92, 7 L. Ed. 65 ; Cox v. Na- 
tional Bank, 100 U. S. 704, 25 L. Ed. 739. And it must also be 
understood that the undertaking of an indorser of a note is not abso- 
lutely like that of the maker of a note, but conditional that, if the 
maker refuses to make good the undertaking, the indorser will pay 
the amount, provided the holder exercises due diligence in making 
présentation, protest, etc. Cox v. National Bank, 100 U. S. 704, 25 
L. Ed. 739; Shaw v. Railroad Company, 101 U. S. 557, 25 L. Ed. 
892. 

Counsel for the receiver largely rely upon the case of In re Pulsi- 
fer (D. C.) 14 Fed. 247, and the case of In re Howard, 12 Fed. Cas. 
625-627. The Howard Case was the opinion of a register in bank- 
ruptcy sustained by a district judge, and clearly related to an estate 
in bankruptcy, as did the Pulsifer Case. 

Much reliance is placed upon the case of Commissioners of Shawnee 
County V. Hurley, 169 Fed. 92, 94 C. C. A. 362. In that case is in- 
volved the relationship of principal and surety. And after a very 
careful considération, I cannot see how it can be distinguished froni 
the matter before the court for considération. Judge Sanborn in 
delivering the opinion of the court proceeds upon the theory which 
is applicable hère, namely, that the filing of a pétition in bankruptcy 
vests in each creditor of the bankrupt an équitable estate in such a 
proportion of his property as the creditor's claim bears to the entire 
amount of the provable claims. 

This same view is taken by Justice Holmes in rendering the opin- 
ion of the court in the case of Sexton, Trustée, v. Dreyfus, 219 U. 
S. 339, 345, 31 Sup. Ct. 256, 55 L. Ed. 244. The learned justice takes 
the view that, at the time of the filing of the pétition in bankruptcy, 
at that very moment the creditors acquired a right in rem against the 
assets, citing Chemical National Bank v. Armstrong, 59 Fed. 372, 
378, 8 C. C. A. 155, 28 L. R. A. 231; Merrill v. National Bank of 
Jacksonville, 173 U. S. 131, 140, 19 Sup. Ct. 360, 43 L. Ed. 646. Both 
cases cited by Justice Holmes were in référence to the administra- 
tion of estâtes in a court of equity. 

[2] Now, when the receiver was appointed in this case, at the time 
of the appointment of the receiver, the Robert H. Jenks Lumber 
Company, as indorser, was liable for the entire amount expressed 
on the face of this note, when the holder of the note exercised duc 
diligence in. the requisites of demand, présentation, protest, etc. In 
other words, at the time this receiver was appointed, there vested in 
the Antwerp Bank an équitable estate in such a proportion of the 
property of the Robert H. Jenks Lumber Company as the amount 
expressed in the note, the amount then owing on this note, bears to 
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the entire amount of ail the provable daims, against the estate of the 
Robert H. Jenks Lumber Company, and it appears to me that the 
bank is entitled to the same proportion of the proceeds and dividends 
from that property as any other creditors, until this daim is paid in 
full, because its équitable estate in this property is not diminished or 
changed by the settlement of payment which it received from the 
Port Huron Lumber Company. Board of County Commissioners v. 
Hurley, 169 Fed. 92-95, 94 C. C. A. 362; Merrill v. National Bank 
of Jacksonville, 173 U. S. 131, 147, 19 Sup. Ct. 360, 43 L. Ed. 640; 
Chemical National Bank v. Armstrong, 59 Fed. 372, 8 C. C. A. 155, 
28 L. R. A. 231. 

It is true that in the case of the Board of County Commissioners 
V. Hurley there existed the relation of principal and surety, but, in 
se far as the question of proving this claim is concerned, I can see 
no distinction ; for when the note was protested the rights of the 
parties were fixed, the obligation of the indorser was fixed, and, the 
estate of the indorser being in the hands of a receiver, the only re- 
course which the holder of the note could hâve would be to rely 
upon the estate in the hands of the receiver — or, in other words, the 
appointment of this receiver vested in the bank an équitable estate 
and in such a proportion of the estate as the claim of the Antwerp 
Bank bore to the entire amount of the provable daims. 

The rule contended for by the attorneys for the bank has been 
applied with favor in the Circuit Court of Appeals in this jurisdic- 
tion, including Chemical National Bank v. Armstrong, 59 Fed. Z72, 
8 ce. A. 155, 28 L. R. A. 231, Mr. Justice Brown and Circuit Judges 
Taft and Lurton, composing the court. The opinion was delivered 
by Judge Taft, who very ably and thoroughly discusses the principle, 
with a citation of ail the authorities. The court came to the con- 
clusion that the estâtes of insolvent debtors are held under insolvency 
proceedings in trust for the benefit of ail the creditors, and that the 
creditors, on proving their daims, acquire a vested interest in the 
trust f und, and that the creditors' rights to dividends are to be deter- 
mined by the amount due at the time their interest in the estate be- 
comes vested, and are not subject to subséquent change. To the same 
efïect is the case of Merrill v. National Bank of Jacksonville, 173 
U. S. 131, 147, 19 Sup. Ct. 360, 367 (43 L. Ed. 640), where Chief 
Justice FuUer says: 

"Our conclusion Is that the clalms of creditors are to be determlned as 
of the date of the déclaration of insolvency, irrespective of the question 
whether particular creditors hâve security or not. When secured creditors 
hâve received payment In full, their right to dividends and their rlght to 
retain their securlties cease; but collections therefrom are not othervi^ise 
material. Insolvency gives unsecured creditors no greater rights than they 
had before, tjiough through rédemption or subrogation or the realization of 
a surplus they may be beneflted." 

Now, in this case, counsel for the trustée argue that the Antwerp 
National Bank should be limited to a dividend on the unpaid balance 
of the note or of its claim, and argue that the relation of maker and 
indorser is différent from that of principal and surety. I fail to see 
this distinction as applied to the filing of this claim in a court of 
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equity. It was the obligation of the Jenks Lumber Company to pay 
such part of the note as the maker did not pay, upon proper protest 
and presentment of this note, and, when the receiver was appointed 
in this case, that obligation extended to the entire face of the note. 
It is true that, if the Jenks Lumber Company had not gone into the 
hands of a receiver, they would only hâve been liable for the portion 
of the note which was not paid by the maker; but, after the filing 
of this suit and the appointment of a receiver therein, the claim against 
the Jenks Lumber Company and the claim against the estate were 
not identical, as was said by Judge Sanborn in the case of Board of 
County Commissioners v. Hurley, 169 Fed. 92, 96, 94 C. C. A. 362, 
366: 

"The former was a chose in action ; the latter was an équitable estate, 
The one was a daim In personam ; the other a claim In rem. * * • 
The latter was an équitable right to such a share of the property of the bank- 
rupt as its amount at the flling of the pétition bore to the amount of ail the 
provable claims against that property. It drew no Interest after the péti- 
tion was flled because it was an équitable estate and not a Personal elalm, 
and, while subséquent payments by the principal debtor reduced the claim 
against Devlin, they did not aCeet the équitable estate In his property which 
the county held until the full payment of that claim had been received by It." 

So in the matter hère presented, the payment by the Port Huron 
Lumber Company reduced the claim against the Jenks Lumber Com- 
pany; but this payment of 60 per cent, on the note did not affect 
the équitable estate in the property in the hands of the receiver until 
the holder of the note, the Antwerp Bank, had received the full 
amount of its claim. It is quite easy to confuse the application of 
this principle. It is true that, after the Antwerp Bank settled with 
the maker of this note for 60 per cent, of the note, the amount for 
which the indorser, the Jenks Lumber Company, or its estate in the 
hands of a receiver, was liable for, was only 40 per cent, of the face 
of the note, and that is true whether there is a receivership or not; 
but in realizing upon this unpaid balance, by virtue of the décisions 
in the cases I hâve before referred to, the claimant, the Antwerp Bank, 
is entitled to receive dividends on the face of its claim because it had 
a vested interest in the entire estate in rem at the time of the ap- 
pointment of the receiver. It has a claim for 40 per cent, of the face 
of this note, and in realizing upon that claim it can receive dividends 
upon the entire face of the note until this 40 per cent, balance is paid, 
and no longer. 

In référence to the rule contended for by counsel for the receiver, 
as was said in the case in 169 I^ed., 94 C. C. A. (Board of County 
Com'rs V. Hurley): 

"That rule would require a reconsidéra tion and reallowance of the claims 
of creditors upon which any thlrd party is liable every time he makes a 
payment, or at least before each dividend after such payment has been 
made. It would resuit in much confusion and delay," etc. 

The application of the rule contended for by the Antwerp Bank 
is not inéquitable, and the rule contended for by counsel for the re- 
ceiver, and ail the other creditors of the Jenks Lumber Company, 
would take out of the estate of the Jenks Lumber Company the divi- 
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dends which the Antwerp Bank would otherwise receivc, solely be- 
cause the Antwerp Bank, after the appointment of the receiver, col- 
lected a certain part of the debt f rom the principal debtor. The 
Jenks Lumber Company agreed as indorser with ail the obligations 
of an indorser that this note would be paid. Thèse obligations hâve 
been fixed. It is entirely équitable that the claim should be proved 
and dividends received, as contended by counsel for the Antwerp Ex- 
change Bank Company, and it is accordingly ordered that the Ant- 
werp Exchange Bank Company be allowed to prove its claim for the 
full amount and receive dividends until the 40 per cent, balance due 
on this note is paid. 



THE GLEN ISLAND. 

(District Court, S. D. New Tork. February 2, 1912.) 

Maeitime Liens (§ 37*) — Pbioeity— Liens roa Toets and tob Kepaibs and 
Supplies. 

Maritime liens for repairs and supplies furnlshed to a vessel subséquent 
to the attachaient of a lien for a tort, as for collision or négligent towage, 
are entitled to préférence Over such lien, and those for supplies or repairs 
furnlshed after the expiration of the voyage on which the tort was com- 
mltted, which in case of a harbor vessel may be equitably estimated and 
fixed as contlnuing for 40 days, take precedence over those arislng durlng 
such voyage, or estimated tlme, whlle those In each class are entitled to 
share pro rata. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dlg. §§ 58-TO; 
Dec. Dlg. § 37.* 

Maritime liens for torts, see note to The Anaces, 34 C. O. A. 5G5.] 

In Adlmiralty. Suit by the Chelsea Iron Works against the steam 
tug Glen Island, with 11 other actions against the same tug. On dé- 
termination of priority of liens. 

Each of the Ubels above mentioned asserts a lien against the tug, which bas 
been sold under decree obtained in the flrst cause. Ail the llbels were flled 
before sale. One is for seaman's wages, and Is admlttedjy entitled to préfér- 
ence. One libel (that of Pendleton) clalms damages for négligent towage oc- 
curring on July 26, 1910. Ail the other llbels are elther for repairs or supplies, 
and It is admltted that most of the repairs were executed and supplies fur- 
nlshed subséquent to the date of the alleged négligent towage. The fund 
produced by sale and in court is sufflcient to pay ail clalms for wages, sup- 
plies, and repairs, but is not sufficient also to discharge the alleged towage 
damage. Llbelants who proved their clalms before the Commissioner and 
obtained final decree moved for payment, asserting that, even if Pendle- 
ton's claim be good, and good for the entlre amount demanded, it must as 
matter of law be postponed to repalr and supply clalms accruing after the 
alleged négligent towage. 

Mr. Martin, for Pendleton. 

Messrs. Zabriskie, Matteson, Alexander, French, Baird, Cleary, Pot- 
ter, Beecher, and Phlippeau, for sundry libelants for repairs and sup- 
plies. 

HOUGH, District Judge (after stating the facts as above). Until 
The John G. Stevens, 170 U. S. 113, 18 Sup. Ct. 544, 42 L. Ed. 969, 

•For otber cases see same topic & i hvmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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several points of law more or less applicable to the facts hereîn were 
thought well supported by authority in this circuit. Thiis: (1) A lien 
for pure tort, e. g., collision, ranked ail antécédent liens ex contractu 
(The R. S. Carter [C. C] 40 Fed. 331, Blatchford, J.), except (2) 
seaman's wages (citations in Stevens Case, supra, 170 U. S. 119, 18 
Sup. Ct. 544, 42 L. Ed. 969). But (3) a lien for négligent towage did 
not rest wholly or principally on tort, but arose quasi ex contractu 
from the négligent performance of contract, wherefore it was inferior 
to wholly contractual and bénéficiai liens earlier in date (The J. G. 
Stevens in trial court [D. C] 58 Fed. 792, Benedict, J.), even arising 
on the same voyage, which (4) in the case of harbor vessels might be 
equitably estimated and fixed at 40 days (The Gratitude [D. C] 42 
Fed. 299, Brown, J.). Finally (5) thèse rules hadi no application as be- 
tween two nearly cotemporaneous torts. The Frank G. Fowler (C. C.) 
17 Fed. 653, Blatchford, J. 

The answer of the Suprême Court to the question certified in 170 
U. S. 113, 119, 18 Sup. Ct. 544, 42 L. Ed. 969,_changed thèse rulings 
in one respect only, viz., it reversed the third ; it being held that nég- 
ligent towage gave rise to a lien as completely founded on tort as that 
for négligent collision. Rule 1 was positively affirmed, and the excep- 
tion in favor of seamen impliedly approvedi. The other local rulings 
above stated were not disturlDed, enlarged, or approved. 

It thus appears that the leading case of The Stevens does not touch 
the question hère, viz., whether liens for repairs and supplies accruing' 
subséquent to a lien for pure tort rank with, above, or below such tort 
lien. This question will be considered without any référence to the ac- 
cusations of lâches contained in some of the papers submitted. Libel- 
ants are nearly equal in sloth. 

It was said in The Stevens, supra, that two English décisions (The 
Aline, 1 W. Robinson, 111, and The Bold Buccleugh, 7 Moo. P. C. 267) 
held that the liens for repairs made after colHsion, in so far as they in- 
crease the value oî the vessel, may be preferred to a lien for damages 
by the collision. 170 U. S. 120, 18 Sup. Ct. 544, 42 L- Ed. 969. This 
apparently means that the two cases cited held the same thing. The 
facts in The Aline are fairly summarized by Brôwn, J., in The Young 
America (D. C.) 30 Fed. at 789; but in The Bold Buccleugh, Sir 
John Jervis declared those facts to be that : 

"There was a bottomry bond before and after the collision, and the court 
held that the claim for damage in a proeeeding in rem must be preferred to 
the flrst bondholder, but was not entitled against the second bondholder to 
the increased value of the vessel by reason of repairs efCected at his cost." 

This is a singular misunderstanding of the évidence before Dr. 
Lushington, and on this misstatement Jervis, J., makes the following 
déclaration of law: 

"The interest of the flrst bondholder took effect from the period when his 
lien attached. He was, so to speak, a part owner in interest at the date of 
the collision, and the ship in which he and others were interested was liable 
to its value at that date for the in.1ury done without référence to his claim. 
So by the collision the interest of the (collision) claimant attached, and dating 
from that event the ship in which he was interested havlng been repaired 
was put in bottomry by the master acting for ail parties, and he would be 
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bound by that transaction. Thîs rule, wblch Is simple and Intelligible, Is 
In pur opinion applicable to ail cases." 

This is not the reasoning of The Aline; but I think it is true that, if 
the f a,cts of that case had been as Sir John Jervis thought they were, 
Dr. Lushington would hâve held what the Privy Council declared to be 
the law. 

There are at least two plainly recognizable Unes of thought by which 
the usual admiralty rule of paying liens of the same class in the inverse 
order of their accrual is justified. One is the idlea advanced in The 
Buccleugh, namely, that each person who acquires a jus in re becomes 
a sort of coproprietor in the res, andi therefore subjects his claim to the 
next similar lien whiçh attaches. This is a highly artificial style of 
reasoning, though interesting as furnishing internai évidence of the 
civilian origin of admiralty. The simpler, and therefore it is thought 
the better, reasoning is briefly adverted to by Blatchford, J., in The 
Fowler, supra, 17 Fed. at page 656. It is that the last bénéficiai serv- 
ice is the one that continues the activity of the ship as long as possible 
and therefore is to be preferred, supposing always that that which is 
produced or contributed to by the service is a voyage. 

It makes no différence which theory be accepted, the logical resuit 
is that, since repairs and supplies are what enable the vessel to con- 
tinue about her business after she has wronged another vessel, liens 
for those repairs and supplies are to be preferred to the lien for the 
wrong — a. wrong committed by a res as yet unrepaired and unbenefited 
by the necessaries subsequently supplied. This is surely true after the 
party injured has had reasonable opportunity to enforce his tort lien 
by appropriate seizure, and thereby eut off the possibility of future 
liens, however bénéficiai to the res so seized. The Young America 
(D. C.) 30 Fed. 790. 

It follows, therefore, that ail the liens hère in question and arising 
after the expiration of what may be called the voyage on which the 
Glen Island was engaged on July 26, 1910, are entitled to a préférence 
over ail claims of any kind arising on such voyage. 

It remains to inquire whether any reason exists for disturbing the 
rule of The Gratitude,' supra. This is mentioned because it was said 
at bar that not much has been heard of that rule in récent years, and 
its abandonment was suggested. No reason for such change is seen ; 
it is just as true now as when The Gratitude was decided that in the 
interest of lienors generally some limit must be set measuring out 
periods of time within which claims of the same rank shall share pro 
rata, and the measure fixed by Brown, J., has in my judgment been 
justified by expérience. 

Since, therefore, the claim of the Pendleton libel for négligent tow- 
age is (under the authority of The Stevens, supra) superior to ail an- 
técédent repair and supply claims, the final inquiry is whether it has 
any préférence over or ranks in equality with supplies furnished and 
repairs executed within 40 days f rom July 26, 1910. 

That repairs and supplies procured upon the same voyage on which 
a coUisiori happens, and after such collision, are superior in kind and 
preferred in rank tô earlier damage claims, was in my opinion settled 
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law for centuries before Brown, J., so declared it in The Gratitude, 
42 Fed. 300. 

So far as re pairs are concerned, The Aline, supra, is flat authority. 
The application of that case is not so plain where the earlier tort is of 
such a nature that it does not injure the offending ship; yet it is 
plain enough that repairs executed after a tort make the ship a différ- 
ent and better ship than she was when the wrong was done, and to 
such a situation whether the offending vessel be injured or not, the 
reasoning of Dr. Lushington applies, viz., that the tort claimant shall 
not absorb for his lien that which did not exist when the lien ac- 
crued. By hypothesis every repair upon a vessel puts into her the 
value of the repair; therefore shall the value of repairs be taken eut 
before the tort claimant is permitted to proceed. 

With supplies the case is only apparently différent. The lien in every 
case attaches not only to the vessel, but "her tackle, apparel, and furni- 
ture," and thèse words are wide enough to include necessary supplies 
without which the ship is not fully furnished. Moreover, repairs and 
necessary supplies hâve long stood upon the same basis, and liens for 
both are equally justified by the reasoning referred to in The Frank 
Fowler. 

It follows that, without calling in the aid of the doctrine of lâches, 
the claim of the Pendleton is (1) subordinate to ail claims of every 
kind herein mentioned accruing subséquent to a d^te forty days after 
July 26, 1910. This conclusion is based on the doctrine of voyages; 
and (2) it is also subordinate to ail repair and supply claims arising 
within 40 days after July 26, 1910, because of the inherently inferior 
nature of prior tort demands depending upon collision or négligent 
towage, which wrongs are for légal purposes exactly alike. The stand- 
ing of a tort lien owned by one injured in benefiting the vessel is not 
hère considered. 

The proceedings before the Commissioner may be regulated by this 
opinion, and orders of distribution will be signed in accordance here- 
with. 

It may be that the proctors for claims earlier in date than July 26, 
1910, will désire to contest the Pendleton libel, in which case the stip- 
tilation offered to me, and now directed to be filed regarding réserva- 
tions for costs, may be enforced. 



HULAO V. CHICAGO & N. W. RT. CO. 

(District Court, D. Nebraska, Norfolk Division. Mareh 16, 1912.) 

No. 17. 

Removai. of Causes (§ 3*) — ^Actions under Emi'loter's LiABiLiry Act— 
CONSTBUCnON OF Statute. 

The provision of Bmployer's Liability Act April 22, 1908, c. 149, § 6, 
35 Stat. 66 (U. S. Comp. St. Supp. 1909, p. 1173), as amended by Act 
April 5, 1910, c. 143, § 1, 36 Stat. 291, that "no case arising under this 
act and brought in any state court of compétent jurisdiction shall be re- 

•For other cases see same toplc & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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moved to any court of the TJnlted States," prevents the removal of such 
a case on any ground whatever. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 4, 5; 
Dec. Dig. § S.*] 

At Law. Action by Edward V. Hulac against the Chicago & North- 
western Railway Company. On motion to remand to state court. Mo- 
tion granted. 

M. F. Harrington, for plaintiff. 

B. H. Dunham and Herman Aye, for défendant. 

THOMAS C. MUNGER, District Judge. This action was brought 
in the state court to recover for personal injuries, and is one that arose 
under section 6 of the act of Congress commonly called the "Employ- 
er's Liability Act," approved April 22, 1908 (Act April 22, 1908, c. 
149, 35 Stat. 66 [U. S. Comp. St. Supp. 1909, p. 1173]), and amended 
by the act approved April 5, 1910 (36 Stat. 291, c. 143). The' case was 
removed to this court on a pétition alleging diversity of citizenship, 
ànd the plaintifif bas moved to remand. 

The cause of action arose before, but the action was begun 
after, the taking effect of the fédéral Judicial Codte (Act March 3, 
1911, c. 231, Z6 Stat. 1Ô87). The défendant railway company claims 
that the prohibition against removal found at the close of section 28 
of the Judicial Code does not apply to this case, because of the sav- 
ing provision in section 299 of the Code, and further claims that the 
removal of the case is not forbidden by section 6 of the amendatory 
act above referred to, because Congress intended thereby to prevent 
removals only on the ground that the action arose under a law of the 
United States, and the case of Van Brimmer v. T'exas & P. Ry. Co. 
(C. C.) 190 Fed. 394, is cited as sustaining this contention. I am un- 
able to agrée to the resuit reached in that décision. 

The language of the act prohibiting the removal of such cases is 
clear and sweeping. It reads : 

"And no case arlslng under this act and brought In any state court of com- 
I)etent jurlsdiction shall be removed to any court of the United States." 

There is no suggestion in the words thus used that a removal is 
forbidden only because the action arises under a law of the United 
States. The prohibitory clause was added as an amendment in the 
Senate of the United States, and accepted with very little debate. It 
is not conceivable that Congress did not understand the fuU import of 
the words of the amendment, and that no exception was expressed. 
That Congress did intendi to forbid the removal of cases arising under 
the Employer's Liability Act, upon any ground, appears from the 
fact that the same Congress, at the following session, again forbade 
the removal of cases in section 28 of the Judicial Code, and this was 
by an amendment immediately following the re-enactment and codi- 
fication of the law covering the whole subject of the right of removal. 

It is a well-recognized fact in judicial history that plaintiffs, in ac« 
tions brought by employés against railway companies for damages 

•For other/cases see same topic & % numbbh la Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexe» 
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resulting from Personal injuries, hâve quite generally and for many 
years sought to bring and retain their actions in the state courts, and 
tlie fact is well attested by the multitude of applications to remand 
such cases which hâve been constantly presented to the fédéral courts. 
The expense of trials and of appeals in the fédéral courts hâve been 
deterrents, and the variance in the rules of law in such cases as ap- 
plied in tlie state and fédéral courts has also been well understood. 
Congress has recognized, by the Employer's Liability Act, as well as 
by the Safety Appliance Acts, that thèse rules of law should be made 
more favorable to the injured servant. The purpose of Congress in 
the enactment of the Employer's Liability Act was the granting of 
additional rights to the servant, and the removal of existing défenses 
by the master in actions by injured employés against railway com- 
panies. One of the rights which Congress had in mind was the right 
of the servant to choose the forum in which his action should be liti- 
gated. The amendatory act of Congress gives concurrent jurisdiction 
to the courts of the United States with the courts of the states, and 
increases the number of districts in which the plaintiflf may sue in 
the United States courts, and while thus enlarging the rights of the 
plaintifï, and in harmony with the gênerai scope of the act, cuts down 
the rights of the railway company by forbidding a removal of the case 
upon any ground. Symonds v. St. Louis, etc., R. R. Co. (C. C.) 192 
Fed. 353. 

It foUows that the case should be remanded to the state court, 
whether the question is to be determined by the provisions of section 
28 of the Judicial Code, or by the provisions of section 6 of the amend- 
atory Employer's Liability Act. 
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In re ORMSBY. 

(District Court, N. D. California, Fîrst Division. March 15, 1912.) 

No. 6,461. 

Bankeuptcy (§ 348*) — Prefebhed Claims— Wages. 

The steward of a bankrupt restaurant corporation, who was also a 
stoekholder, director, and offlcer, but to whom no stock waa ever Issued, 
and who performed only formai duties as such offlcer, was entitled to 
priorlty of payment of wages earned in his capacity as steward under 
section 64b of the Bankruptcy Act (Act July 1, IS98, e. 541, 30 Stat. 563 
[U. S. Comp. St. 1901, p. 3447]), which gives priorlty to wages due to 
workmen. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. S 536 : Dec. Disc. 
S 348.»] 

In the matter of the Swain Company, bankrupt. On review of an 
order of the référée allowing the claim of Geo. G. Ormsby as pre- 
ferred. Order affirmed. 

Clarence A. Shuey, for trustée. 
J. G. De Forest, for claimant. 

•For other cases see same topic & | nxjmbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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. DE HAVEN, District Judge. This is a proceeding to review an or- 
der of the référée, allowing the claim of Geo. O. Ormsby for 
the sum of $249.65 as a labor daim entitled to priority of payaient. 
The trustée of the estate in bankruptcy objected to the allowance of 
such claim as one entitled to priority of payment, upon the ground that 
at the time of rendering the services referred to in his claim the claim- 
ant was a director and also the secretary of the bankrupt corporation. 
The matter in issue was submitted to the référée upon an agreed state- 
ment of facts. The following are the material facts so agreed upon : 

"That said George O. Ormsby was one of the Incorporators of sald Swain 
Company, and that at the time of rendering said services as steward, for which 
his claim was filed, he was a director and the secretary of sald company. 
* • * That elaimant earned the sum set forth in his claim wlthin three 
months prior to the filing of the pétition in bankruptcy, and that said sum, 
and the wholé thereof , was the wages earned as steward In the restaurant 
then coridueted by said Swain Company. * » » That no part of the sum 
set forth in sald claim was earned by sald elaimant as an Ineorporator, di- 
rector, or secretary of said Swain Company, and that he never received or 
was promlsed any rémunération as such offlcer, and that his wages were 
earned as such steward, and in no other capaclty. • * * That he was 
what is known as a 'dummy offlcer,' and served as such as a matter of accom- 
modation to and upon the request of said F. A. Swain. That no stock was 
ever actually Issued to elaimant, and that he never prepared the minutes of 
meetings of directors or stockholders, but that he signed his name to minutes 
as such secretary, and that he performed no services as an offlcer of the cor- 
poration, other than the formai dutles that devolved upon hlm by reason of 
holding such office. That he had no volce in the management or policy of 
said corporation, and no interest In it or in its afCalrs, other than that of an 
employé." 

The sole question presented hère is whether, upon the facts above 
stated, elaimant is entitled to priority of payment for the services so 
rendered by him ; the elaimant having been, at the time of the rendi- 
tion of such services, a stockholder and diresctor, and also the secretary, 
of the bankrupt corporation. The trustée, in support of his contention 
that the claim should not hâve been so allowed, relies upon the cases 
of In re Gfubbs-Wiley Co. (D. C.) 96 Fed. 183, and In re Caroline 
Cooperage Co. (D. C.) 97 Fed. 950. Whether those cases can or can- 
not be distinguished upon their facts from the one at bar I will not 
stop to inquire, as I am clearly of opinion that the référée properly 
allowed the claim of Ormsby as one entitled tb priority of payment 
out of the estatè of the bankrupt under subdivision "b," § 64, Bank- 
ruptcy Act. The facts agreed upon show that the claim was one for 
wageS earned as a steward of the bankrupt's restaurant, and that no 
portion of suth claim was for his services as director or secretary of 
said corporation. The référée, in passing upon the question, said : 

"The identity of the corporation being distinguished from that of the indl- 
viduals comprislng its offlcers, through whom it acts, such oflicers may be- 
come its creditors or its debtors, and as indivlduals may contract wlth the 
corporation to become its servants, to perform clérical or manual labor; and 
where sueh services form no part of thelr dutles as offlcers or directors, It 
seems to me that the claim for such services is in the same condition as that 
of any other person slmllariy employed." 

I fully concur in this opinion of the référée, and the order under 
review will therefore be affirmed. 
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In re HAWLET, 

(District Court, W. D. Washington, N. D. March 28, 1912.) 

No. 4,333. 

BANKEtrPTCY (§ 318*) — JuEisDicnON— Allowance of Claims Aqainst United 
States Comtbactobs. 

One furnishlng materials to a subcontra ctor of a gênerai contracter of 
the United States, who gave bond In conformity to Act Cong. Feb. 24, 
1905, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 1905, p. 493), whereby 
be assumed an obligation to pay ail persons supplying labor or materials 
in the prosecution of the work, must, as requlred by the statute, inter- 
Tene in a suit by the government, or, where the government does not sue 
on the bond, he must commence an independent action on the bond In the 
United States Circuit Court for the district in which the contract was to 
be performed, and the jurisdiction of tbat court is exclusive, and an un- 
liquldated demand for such materials is not provable under the bank- 
rupt law against the estate of the gênerai contractor becoming a bank- 
rupt. 

[Ed. Note. — For other cases, see Banbruptcy, Cent. Dig. §§ 481, 482; 
Dec. Dig. § 318.*] 

In the matter of the bankruptcy of H. W. Hawley, a bankrupt. 
On pétition for review of a referee's décision rejecting an unliqui- 
dated daim. Affirmed. 

Kerr & McCord, for petitioner. 

Bausman & Kelleher and James A. Snoddy, for respondents. 

HANFORD, District Judge. The Roslyn Cascade Coal Company, 
a corporation, filed its claim against the above-named bankrupt, which, 
after a hearing before Hon. John P. Hoyt, as référée, has been re- 
jected and disallowed. The material facts to be considered are that 
the bankrupt was a gênerai contractor with the United States for the 
construction of certain governmental Works at Sunnyside, Wash. ; 
that one Angus Griffin was a subcontractor for part of said work, and 
the petitioner sold to him coal, which was used to produce steam for 
the engines employed in the carrying on of his work. The claim it- 
self, as verified and filed, represents that the Roslyn Cascade Coal 
Company has an unsecured claim against the bankrupt estate for the 
price of coal sold and delivered to A. Griffin for use and benefit of 
H. W. Hawley, and no part of said debt has been paid, that there are 
no oflfsets or counterclaims, that no note has been received for such 
debt, and no judgment has been rendered thereon, and no manner of 
security whatever has been received. 

The case appears to hâve been argued and decided by the référée 
upon a verbal statement of facts, which includes an admission, as a 
material fact, that Hawley, the bankrupt, as a contractor for public 
work of the United States government, gave a bond conforming to 
the requirements of the act of Congress of February 24, 1905 (33 U. 
S. Stat. 811; 10 F. S. A. 343; Compiled Stat. of the U. S. Supplé- 
ment 1905, p. 493 ; Pierce's Fed. Code, § 9625), whereby the contrac- 
tor assumed an obligation to promptly make payments to ail per- 

•For other cases see same toptc & § nttmbee tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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sons supplying him with labor or materials in the prosecution of the 
work undertaken. The banknipt did not purchase the coal, nor prom- 
ise to pay for it, nor become obligated to the vendor in any way-or 
manner otherwise than as an obligor named in said bond. By a stip- 
ulation the case has been submitted to the court upon briefs without 
oral arguments, and the brief supporting the claim states the ques- 
tions to be decidted as f oUows : 

"There are only two questions involved In this controversy: First, the 
question as to whether or not the coal used in the manner set ont In claim- 
ant's pétition Is included In the expression 'labor and materials for the pros- 
ecution of the work provided for'; and, second, the question as to whether 
or not, in the event of this coal having been furnlshed to a subeontractor, in- 
stead of to the contracter, the valldity of thls clalmant's clalm would be af- 
fected." 

It is apparent that the prosecution of this claim is équivalent to a 
suit upon the bond to enforce the obligation thereof in a court which 
does not hâve jurisdiction. ' The rights of the parties are defined by 
the statute which exacted the bond, and by that statute suppliers of 
materials used in the prosecution of contract work for the govern- 
ment, claiming the right to bave recourse upon the bond, must pro- 
ceed in a prescribed manner ; that is to say, they must either inter- 
vene in a suit prosecuted by the government, or, if the government 
does not sue on the bondi, they must within a limited time commence 
an independent suit upon the bond in the United States Circuit Court 
for the district in which the contract was to be performed and exe- 
cuted. The jurisdiction of that court is by an express provision of 
the statute made exclusive, and the statute also provides that only 
one action upon the bond shall be maintainable, and it must be so 
conducted that ail demands against the obligors may be litigated and 
adjusted, and that the money recoverable shall be distributed pro 
rata, if the amount thereof shall be insufficient to pay the full amount 
of ail the claims which may be proved. United States v. Congress 

Construction Ce, 222 U. S, 199, 32 Sup. Ct. 44, 56 L. Ed. . There 

is no other way in which claims against the obligors can be liquidated, 
and an unliquidated claim is not provable against the estate of a 
bankrupt under the bankrupt law. For this reason the court is obliged 
to disallow this claim, without deciding either of the questions which 
hâve been argued. 

Let an order be entered confîrming the disallowance of the claim. 
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COOK T. ROBINSON et al. 

(Circuit Court of Appeals, Ninth Circuit March 18, 181Z) 

No. 2,012. 

1. Gabnishment (§ 171*) — Questions of Law ob Fact— Motiow to Dismiss. 

It was net neeessary tliat a garnishee shonld bave rested in order to 
hâve moved at the close of plaintifC's case to dismiss the proceedings. 

[Ed. Note. — For other cases, see Garnishment, Cent Dig. § 312; Dec. 
Dlg. § 171.*] 

2. Gaenishment (§ 143*) — Gaenishee's Answee— Effect. 

Plaintlff could not claim tliat it was misled by the answer of a gar- 
nishee, where tbe garnishee's answer to interrogatories propounded by 
plaiutiff set fortb the real transaction. 

[Ed. Note.— For other cases, see Garnishment Cent Dig. § 269; Dec. 
Dig. § 143.*] 

3. Appeal and Erkob (§ 1010*) — Eeview— Questions of Fact— Tbial to 

coubt — conclusiveness. 

Where a case is tried to the court without a jury, the court's flndings 
are conclusive on questions of fact, unless there Is no évidence to support 
them. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 3979- 
39S2; Dec. Dig. § 1010.*] 

1. Gabnishiient (§ ,56*) — Owneeship or Fund— Deposits in Bank. 

R., being Indebted to H. and wife, witb whom he was cdnducting cer- 
tain mining opérations, before leavlng the mine district with a poke of 
gold, informed H. and wife that he Intended to deposit the gold to thelr 
crédit, asking the wife where she desired the deposit made and to exécute a 
copy of her signature for that purpose. She gave R. her signature, and 
directed that he deposit the gold in a bank where he had an arrangement 
that the bank should take the dust and give crédit at the rate of $17.60 
per ounee. R produced the gold to the vice président and manager of 
the bank on Sunday, and directed him to weigh it, and deposit the pro- 
ceeds to the crédit of H. and wife in specified amounts, and to issue cer- 
tlflcates of deposit to each of them therefor. The vice président placed 
the poke In the vault, where it remalned untU the next day, when the bank 
was garnished In a suit against R. as it was weighing the gold, after 
which it executed and delivered the certlflcates df deposit to H. and wife 
as directed. Held, that R, in making the deposit and in contractlng for 
the application of the crédit to H. and wife was thelr agent, and that the 
dust became thelr property from the time of the deposit, and was not, 
therefore, subject to garnishment against R. 

[Ed. Note. — For other cases, see Garnishment Cent Dlg. ig 110, 111 ; 
Dec. Dig. § 56.*] 

5. Patment (§ 65*) — Deposit in Bank— Absent of Ceeditob— Peesumptiok. 
A deposit of gold dust in a bank to the crédit of a créditer of the de- 
positor being for the creditor's beneflt, bis assent to the deposit in pay- 
ment of the debt wlll be presumed. 

[Ed. Note.— For other cases, see Payment Cent Dig. §§ 162-175, 196- 
202 ; Dec. Dlg. § 65.*] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska. 

*For otbef cases see sam* toplc ft { numbeb lu Dec. ft Am. Dlgs. 1907 to date, & Refi'r Indexa* 
194 F.— 18 
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Action by Henry Cook against C. J. Robinson and the Fairbanks 
Banking Company, garnisbee. From a judgment in favor of the gar- 
nishee, plaintiff brings error. Affirmed. 

On July 18, 1910, Henry Cook, the plaintiff in error, Instituted an action 
against C. J. Robinson, one of tbe défendants in error, to recover upon two 
promissory notes, aggregating §10,000, together wltb accrued interest. On the 
same day an attachment Issued, and a notice of garnishment was served upon 
the Fairbanks Banking Company, attachlng ail moneys, gold, and gold dust 
in the hands of the Banking Company belonglng to Robinson. The garnishee 
made réturn that it did not bave at the time any gold or gold dust in Its 
hands belonglng to Robinson. The plaintlfC, not being satisfled with the re- 
tum, procured on October 18, 1910, an order of court requirlng the Banking 
Company, Its ofBcers, and employés to appear and be examined under oath 
conceruing its reply to the notice of garnishment, and on the same date filed 
in said conrt allégations and interrogatorles to be answered by such Com- 
pany, Issues having been duly formulated by answer of the banklng Com- 
pany and reply thereto by plaintiff, a trial was had before the court, which, 
at the close of plaintiff's testlmony and after recltlng that the matter came 
on for hearing upon the application of the plaintlflf for judgment against the 
garnishee, the plaintiff having closed bis case, and the garnishee having 
moved for a dismissal upon the ground of failure of plaintiff to establlsh his 
allégations, rendered the folio wlng flndings of fa et and conclusions of law: 

"(1) That on and prier to the 17th day of July, 1910, Charles J. Robinson, 
défendant In the above-entltled action, was indebted to Alice Howard and L. 
G. Howard, employés of sald Robinson, in a sum of money aggregating ap- 
proxlmately six thousand dollars (?6,O0O). 

"(2) That on and prior to said day sald Charles J. Robinson was indebted to 
plaintiff, Henry Cook, in the sum of ten thousand dollars ($10,000), with ac- 
crued interest. 

"(3) That on the 16th day of July, 1910, sald Robinson informed said Cook 
that he was unable to pay sâld Cook the moneys due to hlm at that time, and 
informed sald Cook that the gold dust he (the said Robinson) then had in his 
possession, amounting to flve thousand seven hundred ninety-three and 21/100 
dollars ($5,793.21), was to be paid to employés of sald Robinson for wages due 
them. 

■ "(4) That on the 16th or 17th of July, 1910, said Robinson notlfled the sald 
Howards that the gold dust then in his possession amounting to the sum of 
flve thousand seven hundred ninety-three and 21/100 dollars ($5,793.21) in val- 
ue was to be paid to them on account of wages due to them, and at that time 
asked for and recelved Instructions as to the disposition of sald gold dust. and 
was by said Howards Instructed to deposit same with the Fairbanks Banking 
Company at Fairbanks, Alaska, and to accept certlfiea^tes of the deposit there- 
for, as follows, to wlt: Certlfleate of deposit to Alice Howard in the sum of 
$3,150; certificate of deposit to L. G. Howard in the sum of $2,643.21, and 
sald Alice Howard at that time dellvered to sald Charles J. Robinson for de- 
livery to the Fairbanks Banking Company her signature as required by sald 
Fairbanks Banking Company as a means of Identlflcation. 

"(5) That thereafter, and on about noon of the 17th day of July, 1910, 
sald Charles J. Robinson dellvered ail of sald gold dust, of the value of 
flve thousand seven hundred ninety-three Sind 21/100 ($5,793.21) to J. A. Jack- 
son, cashier of the Fairbanks Banking Company, and had sald gold weighed 
at that time and instructed sald Jackson that said gold dust was for Alice 
Howard and L. G. Howard, and that certificates of deposit therefor were 
to be issued to sald Howards in the foUowing sums, to wit:; Alice Howard 
$3,150; L. G. Howard $2,643.21. 

''(6) That, sald day belng Suhday ànd a nonbanklng day, said gold dust 
was by sald Jackson deposited in the vault of the Fairbanks Banking Com- 
pany until Monday morning, the 18th day of July, 1910, at which time the 
gold dust teller took sald gold -dust from the vault, weighed the same, and 
ascertained the exact value thereof. 

"(7) That thereafter a wrlt of attachment and notice of garnishment was 
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served upon the Fairbanks Banking Company In the aboVe-entltled action 
on behalf of sald plaintlff. 

"(8) That certiflcates of deposlt for the amount of sald gold dust waa 
thereafter made out by the proper officiais of the bank In the amounts speci- 
fled by «ald; ;Kobinson, delivered to sald Howards, and were by them there- 
after cashed. 

"(9) That at the tlme sald garnishment was levled upon sald Fairbanks 
Banlîing Company no further act or thlng was necessary to be done, re- 
spectlng sald gold dust, so far as aseertainlng the welght or value thereof 
was concerned. 

"(10) That sald gold dust was at the tlme of the levying of sald garnish- 
ment on sald Fairbanks Banking Company the property of the Howards 
in the followlng sums, to wit: Alice Howard $3,150; L. G. Howard $2,C4.S.21— 
and sald Charles J. Robinson had no iuterest whatsoever In or to said gold 
dust or any part thereof, and the tltle thereto had passed to and had been 
vested In said Howards in the respective sums above set forth, and at the 
tlme of sald levy of said attachment and notice of garnishment the Fair- 
banks Banking Company was net Indebted to Charles J. Robinson in any 
sum whatsoever, and dld not hâve in their possession any property of any 
nature or description belouging to sald Robinson, save and except 4.000 
shares of the capital stock of the Fairbanks Banking Company, which said 
stock had been theretofore pledged to sald Fairbanks Banking Company 
to secure a note for $2,956, due and owing from sald Robinson to said 
Fairbanks Banking Company. 

"Conclusions of Law. 

"The plaintlff above named is not entitled to any Judgment agninst the 
Fairbanks Banking Company in any sum whatsoever, and the Fairbanks 
Banking Company, garnishee défendant, is entitled to an order of this court, 
dlsmlssing said proceedings at the cost of the plaintlff above named." 

The plalntifC excepted to flndlngs 3, 4, 5, 7, 9, and 10, for the reason that 
there was not sufficlent or any évidence to support them, whleh exceptions 
were overruled and judgment was rendered against plaintlff and favorable 
to the garnishee in so far as It pertalned to the gold dust in controversy. 
Writ of error is prosecuted from the judgment. The entire évidence ac- 
companies the record. The évidence adduced material to the controversy is. 
In substance, brlefly stated, as foUows: 

The only wituesses càlled were Albert J. Jackson, vice président and 
manager of the Banking Company, D. B. Neil, the gold dust teller, and 
Robinson, the défendant. Jackson testlfied that he met Robinson, at his 
request by téléphone, at the bank on the 17th day of July, 1910, which was 
Sunday; that Robinson delivered to hlm a poke of gold containing ap- 
proximately 330 ounces ; that the bank had a standing agreement with 
Robinson to take his gold dust, the same to be clean, and allow hlm at the 
rate of $17.60 per ounce therefor, it being merely a verbal understanding, 
and the dust in question was taken by wltness under that understanding; 
that the dust was cleaned by the teller between 9 and 10 o'clocli on Mon- 
day mornlng, being the following day ; that the garnishment was served 
on the bank on Monday mornlng after the gold dust had been cleaned, and 
whlle It was in the process'of being weighed or just after it had been 
weighed; that after the dust had been delivered to witness on the 17th 
wltness relates that he weighed it up just to check wlth Robinson's weight, 
and put It back Into the poke again and put It in the vault ; that he made 
no entry In the books of the bank that day wlth référence to the matter ; 
that wltness told Mr. Neil, the teller, but after the garnishment had been 
served, "that that gold dust was to be made out for Alice and L. G. How- 
ard," and that he "hadn't sald anything to hlm bet'ore the garnishment was 
served." The witness continued, as Interrogated: "Q. You notified hlm that 
the gold dust was to be whatî A. I notified hlm that the gold dust was 
the property of Alice and L. G. Howard, and to be entered as such. Q. 
When dld you notlfy hlm of that? That was after the garnishment was 
served? A. After the garnishment was served. I hadn't said anything to 
hlm about It before. I was walting for Mr. Robinson. Q. You were walt- 
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. Ing for Mr. Eoblftson, and you walted untll Mr. Roblnson got there before 
there waa any entry made In the books at ail with référence to any entry 
BO far as either Mr. and Mrs. Howard were coneemed. Isn't that true? 
A. Yes. Q. Now, prier to the tlme that Mr. Robinson came to the bank on 
the mornlng of the 18th, -which would be after the service of the notice of 
gamlshment npon yonr bank, you had not Issued a certlflcate of deposlt? 
A. No, sir. Q. (contlnulng) : To either Mr. or Mrs. Howard, had you? A. 
No, sir; I had not then. Q. Dld you ever issue a certlflcate of deposlt to 
them? A. Tes, sir; the teller did, Mr. Matheney dld. Q. When I say 'you,' 
I mean the bank. Now, when was that done? A. On the mornlng of the 
18th. Q. Were those certiflcates of deposlt dellvered to Mr. and Mrs. How- 
ard? A. Not at that tlme. Q. Were they ever dellvered to them? A. Yes, 
sir. Q. When? A. I thlnk It was about the mlddle of September. Q. You 
held them quite a whlle. A. I held them qulte a whlle; yes, sir. Q. I wUl 
ask you to state whether or not you saw either Mr. or Mrs. Howard on the 
17th of July, 1910? A. I did not. Q. Did you see either Mr. or Mrs. How- 
ard on the ISth of July, 1910? A. I dld not. Q. Dld you hâve any wrlt- 
ing; that is, any wrltten notification from either of them — A. I did not. 
Q. Did you bave any understandlng or any agreement of any klnd wlth 
either Mr. or Mrs. Howard at any tlme prior to the tlme that thls notice 
of garnlshment was served upon you wlth référence to thls gold dust in 
question or wlth référence to any crédit that was due them from Mr. Rob- 
inson? A. I didn't know the Howards at ail. No, sir ; I had never heard 
from them at ail. Q. (By Mr. Roth): Going back tothe tlme this gold dust 
was delivered to you, I will ask you to state just exactly what Mr. Robinson 
told you at the tlme he dellvered the gold dust to you. A. He gave me the 
poke of gold dust, and sald: 'That is for the Howards. I want that plaœd 
to thelr crédit.' I sald: 'Do you want me to open an aceount wlth them?' 
He sald: 'No; you better glve them certiflcates of deposlt.' He then told 
me, if I remember rlghtly, that there was $1,350 to go to Alice Howard's 
crédit, and the balance to L. G. Whether he told me that on Sunday hlm- 
self I couldn't state positlvely, but he did tell me that the money was for 
the Howards, to be placed to thelr crédit, and I remember hlm saylng on 
certiflcates of deposlt for them. Ordinarlly, if I had been maklng them out, 
I would hâve done it rlght then. As it was Sunday, I simply told hlm to 
come around in the mornlng and I would then make the certiflcates of 
deposlt as he requested. He sald: 'I hâve the signature of Mrs. Howard.' 
I sald: 'That will be ail rlght. You can brlng that around in the morn- 
ing and glve it to me.' Q. And that you would attend to it in the mornlng? 
A. In the mornlng when he came around." 

On cross-examination the wltness contlnued: "Q. What steps did you im- 
mediately take at that time respectlng the gold dust? A. After it was served, 
I remembered dlstinctly, of course, that Mr. Roblnson had told me It was 
for the Howards, and I then telephoned to Mr. Robinson because I thought 
It was necessary to let hlm know what had happened, and, as soon as he 
came, he went wlth me to your office to consult wlth you relative to the 
matter. Q. What did you do as respects the gold dust Immedlately after 
this garnlshment was served upon you, as respects Mr. Neil and hls handling 
of the gold dust? A. I told Mr. Neil particularly that that dust was for 
the Howards, for Alice and L. G. Howard, that- it belonged to them. I hadn't 
sald anything to hlm before, and he would not bave known but what it 
was Roblnson's dust. He presumably would bave implied that it was. Q. 
Was there any name on the poke when it was put in the safeî A. I am 
not positive. I thlnk there was a tag on the poke with 0. J. Roblnson's 
name on it Q. Does he usually attach a tag with his name on it to a poke? 
A. Yes ; he generally does. I thlnk the poke was tagged wlth the welght 
and O. J. Roblnson's name on. Q. Those tags are put on the pokes solely 
for the purpose of identification ? A. Solely for identification. Of the dust 
I made no entry. It was simply put In the vault, and I wanted something 
on the poke to know whose poke it was next mornlng. ♦ * * Q. And 
he told you at the time he gave it to you that that gold dust was for the 
Howards? A. He told me It was for the Howards ; yes. Q. You told hlm 
to come next mornlng, and you would glve hlm certlficates of deposlt 
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for the Howards? A. I did; y es, sir. • ♦ • Q. How long after tbe 
weighing of the gold dust was completed were the certiflcates of deposlt 
issued? A. Why, practically, right away. Mr. Neil had weighed the gold 
dust. As I say, after flxing the valuation of the poke, he would then make 
eut what we call a charge slip against the gold dust account and turn it 
over to the teller. He did so, and tiirned It over to the teller to make out 
tliese two certiflcates of deposit, whleh was done by Mr. Matheney. It was 
done practically the same tlme. Mr. Matheney might hâve been busy at 
that time and might hâve left that slip lying around on his desk until he 
was at liberty to make out the certiflcates of deposit. * * * Q. Did you 
ever enter any crédit on Mr. Roblnson's gênerai account in the books of 
the bank of this gold dust? A. No, sir. Q. Was there ever any entry of 
it made to Mr. Robinson's crédit In the bank? A. No, sir. * * * Q. 
The sum total of the gold dust that was deposited there was disposed of 
in your bank by issuing two certiflcates of deposit payable to Alice Howard 
for $3,150 and to L. G. Howard for the balance, was it not? A. Certalnly, 
Q. \Vas that the only crédit or only disposition that was made of the gold 
dust? A. Yes, sir ; as the entries were made on our books." 

D. B. Neil testifled that he was the gold dust teller of the Fairbanks 
Banking Company ; that on the morning of the 18th he took care of the gold 
dust that had been left In the bank the day before; that he found a poke 
of gold in the vault with a tag attached marked 0. J. Robinson; that he 
took the dust f rom the vault and weighed It, the weight being 329.16 ounces ; 
that he did not remember whether he oleaned the dust or not; that he 
made an entry in the bank books with référence to the dust in the gold 
dust book to the crédit of C. J. Robinson ; that at the time he was in- 
formed of the service of the garnlshment he was worliing in the gold dust 
teller's cage, but could not say exactly what he was doing; that he thinks 
he then had ail of Robinson's dust weighed. On cross-examination wit- 
ness further testifled: "Q. Isn't it a fact that .iust about the time or very 
shortly after you had made your record that that was the C. J. Robinson 
gold dust, vrasn't it about that time that Mr. Jackson came to you and told 
you that that dust should be deposited to the Howards, and was not Rob- 
inson's gold dust? A. Yes; Just shortly after. Yes. Q. Didn't he hâve 
you make out slips to be given to Mr. Matheney to make out the certiflcates 
of deposit for the specifled amounts? A. Yes; I made out teller's checks 
to the Howards for certiflcates of deposit. * * * Q. And In this par- 
tlcular Instance he came and notifled you that that gold dust belonged to 
the Howards? A. To the Howards; yes, sir. Q. And did you make your 
record accordlngly? A. I did. I corrected my book aecordlngly. * ♦ * 
Q. When did you make the amendment, what you denominate the amend- 
ment or correction, addlng Howard's name to that? A. It was in the fore- 
noon. I couldn't say exactly the tlme. * * "* Q. Did you do it immedi- 
ately upon Mr. Jackson glvlng you those instructions? A. Yes, sir; I did 
It Immediately upon Mr. Jackson giving me those instructions. Q. Do you 
know how long it was after you had weighed the gold dust? A. It couldn't 
hâve been very long, more than half an hour, I don't think, somethlng like 
that." 

C. J. Robinson testifled that he brought in some gold dust In value about 
.$6,000 from Dôme Creek, and left it in the Fairbanks Banking Company's 
vault on Sunday, the 17th day of July, 1910; that he gave the gold dust 
to Mr. Jackson, who took it from witness and weighed it, this at the re- 
quest of witness. Witness then says: "I told him (Jackson) I wanted to 
open two new accounts. I wanted to place It to the crédit of Mrs. (evldent- 
ly should be Mr.) and Mrs. Howard. Q. You wanted what placed to the 
crédit of Mr. and Mrs. Howard? A. The gold dust. Q. Your gold dust? 
A. Yes. Q. What did he do? A. He sald, 'Ail right,' took the poke from 
me, and he said, 'Oome around to-morrow and attend to it.' I said: 'Ail 
right.' * * * Q. Who Is this Mr. and Mrs. Howard? A. They hâve been 
in my employ nearly three years, working for me on Dôme Creek. Q. What 
is Howard's name? A. D. G. Q. Did you owe L. G. Howard anything at 
that time? A. I did. Q. How much did you owe him? A. In the neighbor- 
hood of $2,600 or $2,700, I belleve. Q. Is that the nearest you can get at 
It? A. I don't know just the exact amount. Q. What is Mrs. Howard's 
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name, Alice Howard? A. It Is. Q. Dld you owe her anything? A. I dld. 
Q. How much dld you owe her? A. Some $3,100 or $3,200. I owed her 
for thrée years' wages. Q. At that tlme? A. I dld. • * * Q. Did you 
pay Mrs. Howard anything? A. I hâve Just told you that I pald her noth- 
Ing. Q. I mean eut oî this poke of gold? A. I credited her with $3,000. 
I thlnk It was $3,150 that I credited her wlth. Q. When? A. In the morn- 
Ing, on Monday mornlng. Q. What time? A. About 10 o'elock, when I went 
there, at the tlme I went there. No; I thlnk it was on Sunday that I 
gave her the $3,150, and the balance to go to L. G. Howard. I belleve It was 
on Sunday when I told Jackson when I put the poke in there. I told hlm 
to glve her, I thlnk It was, $3,150, and the balance to L. G. Howard, and 
on Monday mornlng I gave hlm her signature whlch I had brought in wlth 
me for that purpose. Q. You gave who, Jackson? A. Yes. Q. Her sig- 
nature? A. Yes, sir; I dld. Q. Is that money placed to Mrs. Howard's 
crédit, subject to her cheeks? A. I belleve so. No; I told hlm to place it 
as a certiflcate of deposit. Q. Why dld you want to give Jackson her signa- 
ture then? A. When I left the creek, I asked her for. her signature, and asked 
her how she wished her money deposlted. That I was golng to place this 
money to her crédit. She sald: 'Ail right.' I wanted to know what bank 
she wanted It in. She sald the Falrbauks Banking Company. I asked her 
how she véanted it deposlted. She dld not know. I sald: 'A certiflcate of 
deposit?' She sald: 'Yes.' I sald then: 'Give me your signature.' I was 
glven It, and I brought it in and I gave It to Mr. Jackson in the présence 
of Mr. Clark on Monday mornlng the ISth day of July. • * * The bal- 
ance of the money in the poke that I brought In was to be placed to his 
crédit, whlch was done. * ♦ * The balance of the poke was placed to 
Mr. Howard's crédit when I brought It in on Sunday when I flrst gave It to 
Mr. Jackson ; at least, that is, I présume when he placed it to his crédit. I 
told hlm then that that is to be placed to the crédit of Mr. and Mrs. Howard, 
and X gavé hlm the signature of Mrs. Howard on the foUowing mornlng." 

In a further examinatlon of the witness he was asked: "Q. Did Mr. Jack- 
son give you a receipt for the gold dust when you took it there? A. No. 
My instruction to Mr. Jackson was to place to the crédit of Mr. Howard — " 
And later: "Q. Now, you mày state in détail, as near as you can remem- 
ber, just what was sald between you and Mr. Jackson aboùt what disposi- 
tion to make of this gold dust? A. I asked him to weigh my poke and to 
see hoW It corresponded with my weight. He done so. And I belleve I 
made the remark: 'You are withln flve points of my weight' I sald I 
wanted to open two new accounts with hlm, the Howards. " He said: 'Yes.' 
After weighing the dust, I sald: 'Place to the crédit of Alice Howard $3,- 
150, and the balance to L. G.' He sald: 'Ail rlght. Come around in the 
mornlng and fix It up.' I belleve that was about the sum and gist of the 
conversation between us. • * • Q. Did you tell Mr. Jackson to issue 
to Mrs. Alice Howard a certiflcate of deposit for the amount that you speak 
of ? A. Yes ; I belleve I dld, stated that I wished it put In in the nature 
of a certiflcate of deposit. Q. That was on Sunday at the tlme that we 
hâve been talklng about when you took the gold dust there? A. Yes. Q. 
Did you tell Mr. Jackson to issue a certiflcate of deposit for the balance 
to Mr. h. G. Howard? A. I belleve I dld. Q. That was the same time? 
A. That was the same time. Q. In the same conversation? A. Yes. Q. 
Did Mr. Jackson do that? A, He didn't do it then and there." 

Stevens, Roth & Dignan, Metson, Drew & Mackenzie, and E. H. 
Ryan, for plaintiff in error. 
Fink & White, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

"W'OLVERTON, District Judge (after stating the facts as above). 
f1] The first contention of plaintiff is that the garnishee's motion to 
dismiss the proceedings upon which the judgment is based at the close 
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of plaintiff's case was tantamount to a motion for a directed verdict, 
andi, the garnishee not having rested its case, the motion should hâve 
been denied. The action of the District Court is fuUy sustained by 
the case of Bunt v. Sierra Butte Gold Mining Ce, 138 U. S. 483, 
11 Sup. Ct. 464, 34 L. Ed. 1031, which was an action to recover for 
Personal injuries. There the défendant moved at the close of the 
plaintiff's case for a directed verdict in its favor, which was granted, 
and the judgment was affirmed, it being expressly dieclared that the 
court rightly directed a verdict for the défendant. 

[2] The next contention is that the garnishee having tendered the 
issue nulla bona, without having pleaded matter in avoidance, it will 
not be heard to set up the right of the Howards to the proceeds of the 
gold dust, the subject of the controversy. This contention proceeds 
upon the hypothesis that Robinson first sold the gold dust to the bank, 
and that the bank received the proceeds to the crédit of Robinson, 
and that thereafter, if the Howards acquired any interest therein 
whatever, Robinson transferred such proceeds to them, and that the 
garnishee cannot avail itself of the fact of such transfer without 
pleading it. A sufficient answer to this is, if the judgment is to stand, 
that plaintiff proved defendant's case, and from the showihg made 
he was not entitled to recover as against the garnishee. The plaintifï 
could not hâve been misled by the answer for the garnishee's answer to 
the interrogatories propounded by plaintifï set forth the real trans- 
action. 

[3] The third contention relates to the findings of the court. The 
case having been tried without the intervention of a jury, the court's 
findings are conclusive of the questions of fact, unless it be that there 
is no évidence to support them. The rule is that the findings of fact 
of the court, whether spécial or gênerai, will not be disturbed if there 
is any évidence upon which such findings could be made. Stanley v. 
Supervisors of Albany, 121 U. S. 535, 547, 7 Sup. Ct. 1234, 30 L. Ed. 
1000; Hathaway v. First National Bank, 134 U. S. 494, 10 Sup. Ct. 
608, 33 L. Ed. 1004; Lehnen v. Dickson, 148 U. S. 71, 7Z, 13 Sup. 
Ct. 481, 37 L. Ed. 373; and Dooley v. Pease, 180 U. S. 126, 131, 21 
Sup. Ct. 329, 45 L. Ed. 457. It is not contended that the conclusions 
of law should hâve been différent upon the facts found, but that the 
facts found are not supported by the évidence. 

[4] The proposition that there was first a sale of the gold dust by 
Robinson to the bank does not seem to us to affect the case vitally. 
Robinson had been accustomed to take his dust to the bank, and 
through an understanding between the parties the bank took the dust, 
and, when weighed, allowed Robinson $17.60 per ounce for it, and 
crédit was given as if Robinson had deposited so much money with 
the bank. So that under the usual way when Robinson took the dust 
to the bank he would bave received crédit for it as cash deposited. 
There is no évidence in the case tending to show that the gold dust in 
question was to be treated difïerently than had been usual theretofore, 
and we may assume for the purposes of this case that, when the dust 
was delivered to the manager of the bank by Robinson, a sale took 
place, leaving only the value to be determined by weighing, that there 
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was a conversion of the gold dust into money, and that henceforth the 
parties were dealing with the money, and not the dust. Even upon 
this premise the real question for considération is, What did Robinson 
do with the money? Did he deposit it to his own crédit, or did he 
deposit it to the crédit of the Howards to apply to the payment of his 
indebtedness to them ? It is strongly urged that the transaction — that 
is, what was done — did not amount to an appropriation of the money 
to the payment of Robinson's indebtedness to the Howards, but was 
only a deposit with instructions to the bank to make the payments 
through the issuance of the certifîcates of deposit, that, therefore, the 
proposed payments on the part of Robinson to the Howards were yet 
incomplète, and for what was to be done in the way of issuing the 
certificates the bank was constituted the agent of Robinson and not 
of the Howards, and that until the certificates were issued and ac- 
cepted by the Howards the money remained the property of Robin- 
son, subject to garnishment in the hands of the bank by plaintiff. 

It is a principle of law perhaps beyorid controversy that "where 
money is paid by A., into the hands of B., to remain at the disposai of 
C, the right to that money continues in A. until B. gives and C. takes 
crédit for it, or B. actually pays it to C. Up to this period, B. is the 
agent of A. only, and A. may countermand the authority to make the 
payment." Trustées of Howard Collège v. Face, 15 Ga. 486. In 
support of the principle the court quotes from Addison on Contracts, 
as follows: 

"But In ail cases where money Is sent to one person, to be paid by him 
to another, to enable the person who is the object of the remittauce, to 
malntain an action agalnst the remittee, to reeover the amount traiisiuitted 
to him, there must be an express promise or assent, on the part of the lat- 
ter, to pay over the money to the former, or hold It to his use, inasmuch as 
the mandate is revocable, so long as no such assent, promise, or engage- 
ment has been given or entered into" — citing authorities. 

Thereupon the court further observes that: 

"When, however, the assent has been given, and the attornment made, 
the order to pay the money, If founded on a précèdent debt or other good 
considération, becomes irrévocable." 

So in a later case in the same court it is held that : 

"When A. deposlts money in a bank, with directions that It is to be paid 
out to a check which he has given, or will give to C, the money is still the 
money of A. until the bank either pays it, or promises C. to pay it, or un- 
less it be deposlted at the instance or procurement of C, or under an ar- 
rangement with him." Mayer & Lowenstein v. Chattahoochee National Bank, 
51 Ga. 325. 

The court then proceeds to the exceptions to the rule, about which 
it says: 

"The exceptions to the rule are spécial cases, as where the person to whom 
the money is ordered to be paid is interested in the considération, or has 
hlmself procured, or dlrected, or agreed, that the deposit shall be made for 
his heneflt. In such cases the deposltor may be considered only as the 
agent of the party at Interest in making the deposit and in eontracting with 
the bailee for its dellvery or payment to the true owner or beneficiary, and 
he, the deposltor, loses control over it immediately on the deposit In tact, 
it is not his deposit at ail, but left for the true owner as agent." 
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The principle îs reaffirmed in Bluthenthal et al. v. Silverman, 113 Ga. 
102, 38 S. E. 344. See, also, Kelly v. Roberts, 40 N. Y. 432 ; Peak 
V. Ellicott, 30 Kan. 156, 1 Pac. 499, 46 Am. Rep. 90; Brockmeyer v. 
Washington National Bank, 40 Kan. 376, 19 Pac. 855 ; Simonton v. 
First National Bank of Minneapolis, 24 Minn. 216; and Witter v. 
Little, 66 lowa, 431, 23 N. W. 909. 

Thèse cases, however, do not seem to meet the conditions hère prés- 
ent. . The court has found in epitome that Robinson, having certain 
g-old dust in his possession, notified the Howards to whom he was 
indebted that it was to be paid to them, and at the same time asked 
and received instructions from them to deposit the same in the Fair- 
banks Banking Company bank, andi to accept certificates of deposit 
therefor in an amount to each of the Howards as designated; that 
Robinson delivered the gold dust to the cashier of the bank, had it 
weighed, and instructed the cashier that it was for Alice and L. G. 
Howard, and that certificates of deposit were to be issuedi to the said 
Howards in sums designated, and that thereafter, the next day, notice 
of garnishment was served upon the bank attaching Robinson's prop- 
erty in the hands of the bank. Thèse findings show that the Howards 
were not only not without notice of the intended deposit of the gold 
dust for their benefit, but that they had assented thereto by instruct- 
ing Robinson that it be so deposited, and that he take certificates of 
deposit to be issued to them therefor. This brings the case directly 
within the exceptions to the rule as laid down in Mayer & Lowen- 
stein V. Chattahoochee National Bank, supra. The Howards them- 
selves agreedi and directed that the deposit should be made for their 
benefit. In such a case under the exceptions the depositor bcomes 
the agent of the party for whose interest it is made, and he loses con- 
trol over the deposit immediately it is made. When the deposit is 
made, the bank would thereupon become the agent of the party at 
interest. The dust had been deposited for the Howards, and the fact 
that the certificates of deposit were not issued to them at once did 
not change the relationship between them and the bank. The owner- 
ship of the dust or the money in its converted state immediately the 
deposit was made became the property of the Howards, and the bank's 
further duty in issuing the certificates of deposit was to the Howards, 
the same to be delivered to Robinson as their agent. 

Now, as to whether there was any évidence to support the facts 
found by the court, Robinson says, in efifect, that he owed the How- 
ards for services, giving the amount approximately due to each ; that 
when he left the creek— that is Dôme Creek, where he was engaged in 
mining — he asked her, Mrs. Howard, for her signature, and how she 
wanted her money deposited, and stated that he was going to place 
this money to her crédit; that she said ail right, and further stated 
that she wanted it in the Fairbanks Banking Company's bank, and a 
certificate of deposit for it, and then gave Robinson her signature to 
be handed to the bank. Jackson's testimony is to the effect that Rob- 
inson delivered him the poke of gold and said that it was for the How- 
ards, that he wanted it placed to their crédit, and that the bank should 
issue certificates of deposit to them. The certificates were not then 
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made out, but would hâve been if it had not been -on Sunday, a non- 
banking day. This is ample to support the findings of fact, at least 
as it pertained to Mrs. Howard. 

[5] As it relates to Howard, the garnishee in its answer to plain- 
tiff's interrogatory f urther states that : 

"Mr. Robinson stated at the time that he had told the Howards that he 
waa golng to deposit the money to thelr crédit under certlficates of deposit." 

This aflfords some évidence of Howard's assent to the deposit of 
the gold dust in payment of the debt due him although by nature hear- 
say, and perhaps self-serving. But without this, Howard being a 
creditor and the deposit being made in payment of Robinson's debt to 
Howard, the assent of Howard to the" payment will be assumed. 

It was said in Grove v. Brien, 8 How. 429, 439, 12 L. Ed. 1142, that: 

"In the absence of ail évidence to the contrary in case of an absolute as- 
slgnment by a debtor to his créditer for the purpose of securiug a pre-exist- 
Ing debt, an assent will be presumed on account of the beneflt that he is 
to dérive from it," 

— citing in support thereof Tompkins v. Wheeler, 16 Pet. 106, 10 L. 
Ed. 903, and Brooks v. Marbury, 11 Wheat. 78, 6 L. Ed. 423. 

The Tompkins Case was where the debtor made a deed bf assign- 
ment for the benefit of a part of his creditors only, and the court held 
that the presumption of law was that the grantees accepted the deed ; 
and the Brook Case was analogous and attended with a Hke holding. 
If this is true in case of an assignment to secure a debt, it must also be 
true in case of a payment of the debt to a third party for the benefit 
of the creditor. 

Thèse considérations lead to an aflBrmance of the judgment of the 
District Court, and it is so ordiered. 



SWAGER V. SMITH. 

(Circuit Court of Appeals, Fourth Circuit. March 14, 1912.) 

No. 1,050. 

1, Courts (§ S72*) — Fédéral Courts— State Law— Conclusiveness. 

The validity of a deed of trust on Personal property to confer a lien 
on the beneflelary as agalnst the grantor's other creditors in bankruptcy 
proceedings dépends on the law of the state. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 977-979; Dec. 
Dig. § 372.* 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrln, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. Bankeuptot (§ 184*) — Deed of Tbust— Personal Pkopeety— Validity. 

Where a deed of trust on the personal property in a hôtel covered the 
contents of the pantry, wineroom, and bar supplies, whlch the grantor 
covenanted to keep up to a value of $2,500, and thèse goods whlch must 
perish and were consumed in the use thereof formed a very material part 
of the property covered by the deed, it was void under the law of West 
Virginia as .agalnst the grantor's other creditors In bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. fi 275-277; 
Dec. Dlg. i 184.»] 

•For other cases see same toplo & § numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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3. Appeal and Eeroe (| 878*)— Ckoss-Appeai-. 

Mère assertion of error In appellee's brief, where no cross-appeal was 
taken, was insufficient to conter jurisdiction on the appellate court to 
review the error alleged. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §§ 3573- 
3580; Dec. Dig. § 878.*] 

Connor, District Judge, dissenting. 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Philippi, in Bankruptcy. 

Action by J. Truman Swager against Harvey F. Smith, as trustée 
in bankruptcy of William H. Tompkins and another, trading as Tomp- 
kins & Geary. From a judgment in favor of défendant, plaintiff ap- 
peals. Affirmed. 

It appears from ttie évidence that J. Truman Swager was the owner of 
a hôtel and restaurant in Clarlîsburg, W. Va., which he occvipied and eon- 
ducted personally. Desiring to discontinue the hôtel business, he entered 
into a contract of the 4th day of Aprll, 1908, with Robert A. Davis, at which 
time four separate papers were executed : (a) bill of sale of Personal efCects 
in considération of $5,000 ; (b) a lease upon a rental of $200 per oionth ; (c) 
an agreement respecting llcense; (d) a deed of trust — ail constituting one 
transaction and to he delivered on the Ist day of June, 1908. Subsequent- 
ly Robert A. Davis entered into an agreement with Tompltins and Geary 
to assign his Interest In the Swager hôtel, Personal property, and real es- 
tate. Thereupon new agreements were entered into between J. Truman Swa- 
ger and William H. Tompkins and John A. Geary, similar to, if not Iden- 
tical with, the original agreements with Davis. Possession of the hôtel was 
retained by Swager uutil Tompkins and Geary delivered the deed of trust 
to him. The deed of trust, among other things, included the following: "AU 
the furniture, fixtures and applianees in the bar situated on the first iloor 
of said building and ail the stock of liquors, beers, wlnes and aies." It ap- 
pears that Tompkins & Geary bought considérable quantities of goods from 
différent wholesale houses, and on the 23d day of October, 1908, a pétition 
in bankruptcy was filed against them, and on the 6th day of November an 
amended pétition was filed, and on the 9th day of January, 1909, they were 
adjudged bahkrupts. 

J. Truman Swager proved his claim of $4,000, purchase money secured by 
his deed of trust, and on April 23, 1909, the trustée filed his exceptions there- 
to, testimony was taken on behalf of Swager and on behalf of the trustée, 
and on the 9th day of March, 1910, the référée in bankruptcy sustained the 
exceptions to the claim of J. Truman Swager for the sum of $4,000, jind re- 
fused the same as a secured claim and allowed it as a common or unsecured 
claim, from which J. Truman Swager took an appeal to the District Court, 
and that court sustained the rulings of the référée. The case now comes 
hère on appeal froni the judgment of the court below. 

Edward G. Smith, for appellant. 

Philip P. Steptoe and Harvey F. Smith, for appellee. 

Before PRITCHARD, Circuit Judge, and McDOWELL and CON- 
NOR, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
[1] The question involved in the case at bar was passed upon by this 
court in the case of Ritchie County Bank v. McFarland, 183 Fed. 715, 
106 C. C. A. 153 ; the court following in that case the décisions of the 
Suprême Court of West Virginia. That we are governed by the law 
of that State in this instance in pàssing upon the validity of the deed of 

•For other cases see same topic & % numbeb in Dec. & Am. Digs. 1907 to date, & Sep'r Indexes 
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trust in question is borne eut by the following cases : Chicago Bank 
V. Kansas Bank, 136 U. S. 223-235, 10 Sup. Ct. 1013, 34 L. Ed. 341 ; 
Etheridge v. Sperry, 139 U. S. 266-277, 11 Sup. Ct. 565, 35 L. Ed. 
171 ; Dooley v. Pease, 180 U. S. 126-128, 21 Sup. Ct. 329, 45 L. Ed. 
457; Thompson v. Fairbanks, 196 U. S. 516-522, 25 Sup. Ct. 306, 49 
h. Ed. 577 : Humphrey v. Tatman, 198 U. S. 91-95, 25 Sup. Ct. 567, 
49 L. Ed. 956. 

[2] Therefore the first inquiry is as to what the courts of West Vir- 
ginia hâve had to say in regard to deeds of this character. In the case 
of Claflin v. Foley, 22 W. Va. 434, the first syllabus is in the following 
language : 

"A deed, conveying a stock of goods and merchandise and notes and ac- 
counts of a merchant to a trustée to secure the payment of notes not tlien 
due, whlch provides that sald conveyance shall cover 'sucli goods and mer- 
chandise as may be added to said stock, from time to tlme, by the grantor 
and brought into the store in course of business or to take the place of such 
goods as may hereafter be sold,' but does not authorize to take possession 
or control of said goods untll the grantor has made default in the payment 
of one or more of said notes and has been requested to do so by the hold- 
er or holders of such note* or notes, Is as against the unsecured creditors 
of the grantor fraudulent and void on Its face, although It provides that the 
'trustée, by himself or by his agent or attorney, shall at once take posses- 
sion,' of the notes and accounts transferred by such deed and collect the 
same for the beneflt of the trust creditors." 

The learned judge who tried this case in the court below in dis- 
posing of the same filed a mémorandum, a part of which is in the fol- 
lowing language: 

"The exact question involved hère has been discussed and determined by 
me in Re Elletson Co. (D. 0.) 174 Fed. 859. In that case, speaking of Judge 
Poffenbarger's very cautious and qualified expression, in Gilbert v. Peppers 
[65 W. Va. 355, 64 S. E. 361], that 'Bartles & Dillon v. Dodd [56 W. Va. 383, 
49 S. E. 414] may possibly be sustained on princlple, as the property, ex- 
cept a small portion thereof, was not consumable in its use, nor perishaMe, 
nor Intended to be sold,' I say, at page 866 of 174 Fed.: 'I do not think 
the décision In Bartles & Dillon v. Dodd can possibly be maintained in prin- 
ciple for the reasons stated. On the contrary, I think It in direct conflict 
with the true prlnciples establlshed by very many older cases (such as Shat- 
tuck V. Knight, 25 W. Va. 590-600; Landeman v. Wilson, 29 W. Va. 702, 
2 S. E. 203 ; Livesay, Ex'r, v. Beard, 22 W. Va. 585 ; Claflin v. Foley, 22 
W. Va. 434-441; Gardner v. Johnston, 9 W. Va. 403) to which the ruling 
In Gilbert v. Peppers direetly takes us back, as also with those directly es- 
tabllshed by this Gilbert Case itself.' " 

The décision in Bartles & Dillon v. Dodd, 56 W. Va. 383, 49 S. E. 
414, while not absolutely overruled by Gilbert v. Peppers, 65 W. Va. 
355, 64 S. E. 361, is thereby much weakened in force, and the resuit 
is a restoration of the older doctrine, set out in Cochran v. Paris, 52 
Va. 348, and quoted as follows in Gardner v. Johnston, 9 W. Va. 408, 
409: 

"The fact that a deed of trust embraces articles which must perlsh, or 
be consumed In the use, before a sale of them can be made according to the 
terms of the deed, is not one whlch, of itself, nècessarily shows the deed to 
hâve been made with a fraudulent design. The amount In number or value 
of such articles may be so inconsiderable, as compared with the main sub- 
jects of the trusts, as to justify the conclusion that they were embraced, 
through inattention of the parties, to the inconsistency of providing a security 
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eut of property whleh, from Its nature, would necessarlly perlsh before It 
could be made as means of satisfying the trust. Or the deed may embraee 
ottier property, to the improvement, support, or substance of whleh such 
perishable property is embraced in the deed, so far from being indicative 
of a fraudulent purpose, might rather serve to show an honest and provident 
design and an effort to make the main subjects of the trust a more certain 
and productive security." 

It appears from an inventory made at the instance of the appellant, 
on the 7th day of November, 1908 (the date that this property was 
taken in charge by the trustée), that the contents of the pantry, wine- 
room, and the bar suppUes were estimated to be worth $942.41. It is 
but fair to say that counsel for appellee insist that this property was 
not worth more than from $200 to $500. However, there is a cove- 
nant in the lease to keep this stock up to $2,500, and it may therefore 
be assumed that a considérable amount of the stock had been disposed 
of by the bankrupt before the trustée took possession of the same. It 
is apparent from the évidence in this case (as ghown by the two agree- 
ments) that the agreement of the bankrupt to use his influence in ob- 
taining a liquor hcense, while not controlling, should be taken into con- 
sidération in passing upon the question as to whether any considéra- 
ble portion of the property conveyed was of a transitory nature. It 
undoubtedly shows that the lessee considered the barroom the most 
important feature in connection with the business in which he was 
about to engage. 

In the case of Ritchie County Bank v. McFarland, supra, this court, 
in an opinion by Judge Waddill, said : 

"We thlnk It is equally well settled by the décisions of the Suprême Court 
of Appeals of West Virginia that, where property of the same elass as Iflst 
herein stated is conveyed under like conditions and treated in the same way, 
along with other property of a permanent nature, as hère, and the transi- 
tory property forms, as it does in this case, a materlal part of what is con- 
veyed, the deed, as respects both classes of property, is equally void. Gard- 
ner v. Johnston, 9 W. Va. 403 ; Claflin v. Foley, 22 W. Va. 441 ; Livesay v. 
Beard, 22 W. Va. BS5 ; Shattuck v. Knight, 25 W. Va. 590-COO; Landeman 
V. Wilson, 29 W. Va. 703, 2 S. E. 203." 

In the case at bar it may be that the deed of trust is not void per se ; 
but the évidence adduced before the référée shows that the parties in- 
tended, and that, in fact, the stock of consumable pantry and saloon 
supplies did constitute a considérable part of the property conveyed. 

We are of opinion that the court below properly held the deed of 
trust void. 

[3] The appellees, asserting in their brief illegality in the contract 
between Swager and Tompkins & Geary, ask that this court hold that 
Swager's claim as a common creditor should be rejected. The appel- 
lees hâve not taken a cross-appeal. Mère assertion of error in an ap- 
pellee's brief does not give this court jurisdiction to review alleged er- 
ror against an appellee. Ganter v. Insurance Go., 3 Pet. 307, 317, 7 L 
Ed. 688; Ghittenden v. Brewster, 2 Wall. 191-196, 17 L. Ed. 839- The 
Maria Martin, 12 Wall. 31-40, 20 L. Ed. 251 ; The Stephen Morgan, 
94 U. S. 599, 24 L. Ed. 266; Clark v. Killian, 103 U. S. 766, 769, 26 
L. Ed. 607; Loudon v. Taxing District, 104 U. S. 771, 774, 26 L. Ed. 
923 ; Farrar v. Ghurchill, 135 U. S. 609-612, 10 Sup. Ct. 771, 34 L. 
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Ed. 246; Gherokee Nation v. Blackfeather, 155 U. S. 218-221, 15 Sup. 
Ct. 63, 39 t. Ed. 126; Bolles v. Outing Company, 175 U. S. 263-268, 
20 Sup. Ct. 94, 44 L. Ed. 156; Ency. of PI. & Pr. 157, 514; Stand. 
Froc. 430. 

In view oî what we hâve stated, the ruling of the lower court is 
affirmed. 

Affirmed. 

CONNOR, District Judge (dissenting). Elîminatîng ail irrelevant 
matter, the record, for the purpose of passing upon the assignments 
of error, présents this case : Truman Svirager, prior to April 4, 1908, 
owned, and personally operated, a hôtel and restaurant in the city of 
Clarksburg, W. Va. Desiring to retire from the business, he, on that 
day, entered into a contract with one Davis, evidènced by writings, 
whereby he agreed to sell the furniture of ail kinds in, and being used 
for the purpose of operating, the hôtel, for the sum of $5,000 and to 
exécute to him a lease for the hôtel building. The purchase price was 
to be paid in the following manner : $500' paid cash ; $500 on June 1, 
1908; and $1,000, 6, 12, 18, and 24 months each, after June 1, 1908, 
with interest from date. For thèse amounts Swager agreed to ac- 
cept the promissory notes of the purchaser, payment whereof was to 
be secured by a deed of trust on ail of the property purchased as well 
as on ail the furniture, bar fixtures, appliances and stock of goods to 
be placed in âaid building by the purchaser, the bar fixtures and stock 
of goods was, at ail times, to be of the value of at least $2,500, and 
kept insured for the benefit of the trustée. The parties, on the same 
day, and as a part of the said transaction, entered into a contract 
whereby the said Swager promised to use his influence to secure from 
the city council a license to said purchaser to operate a retail liquor 
store and saloon in said building. Upon failure to secure such license 
the contract of sale was to be null and void. License having been ob- 
tained), Davis executed a deed in trust to E. G. Smith to secure the bal- 
ance of the purchase money in accordance with the terms of the con- 
tract. The property transf erred by said deed is described as follows : 

"Ail of the housebold anfl kltehen and dlning room furniture, whicU is 
in, and has heretofore belonged to the Swager Hôtel Building and which is 
now used as a part of the appliances, furniture and equipment of said hôtel, 
including tables, chairs, sideboard, table linen, together with ail the furni- 
ture and appliances, beds and beddlng in the rooms on the second and third 
floors of what has heretofore been known as the Swager Hôtel Building (as 
per Schedule No. 1 attached hereto) including ail the furniture, fixtures and 
appliances in the bar, situated on the first floor of said building and ail the 
stock of liQuors, beers, wines, aies, and everything which are now in or may 
hereafter be placed in the said hôtel building or business rooms of said build- 
ing or which may be placed in any of the buildings on the premises." 

After declaring the trust, relating to the security of the notes, is the 
following clause : 

"The said trustée Is to permit the said parties of the first part to remain 
in possession of and enjoy the use of the said property herein conveyed un- 
til such time as default be made in the payment of the said notes, or any 
one of them, when they, or either of them, become due and payable and, 
upon the failure for a period of thirty days, to pay any one of said notes 
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when It shall beeome due and payable, then ail the notes remainlng impald 
shall beeome due and payable notwlthstandlng the terms and conditions as 
appear upon the face of the notes themselves." 

Power is given the trustée, upon such default, "when thereto re- 
quested by the said J. Truman Swager," to take possession of and sell 
said property, etc. 

On June 10, 1908, Davis, in considération of $1,500, transferred and 
assigned to Tompkins & Geary ail of his right, title, and interest in the 
property purchased from Swager; they assuming the payment of the 
four notes of $1,000 each, executing, for the security thereof, a deed of 
trust to E. G. Smith containing the same provisions as the one executed 
by Davis. Swager executed a contract with the purchaser, in regard 
to obtaining retail liquor license, to the same efïect as that made with 
Davis. The deed of trust was executed, pursuant to the terms, and in 
substitution of, the deed of Davis, bearing date June 1, 1908, but ac- 
tually made, delivered, and proven several days thereafter. It was re- 
corded August 13, 1908. That deed contained this additional clause : 

"The parties of the first part being engaged In the retail llquor bustnesa 
hâve therefore the right to sell at retail and replace, from time to tlme, any 
of the stock of wines, beers, etc., hereinbefore set out or intended to be In- 
cluded In this conveyance." 

On January 29, 1909, Tompkins & Geary were, upon the pétition of 
sundry creditors, filed October, 1908, adjudged bankrupts. Swager 
offered to prove his debt, being for said notes and amount due on ac- 
count of rent, against the estate of said bankrupts, as a preferred debt. 
The trustée in bankruptcy, Harvey F. Smith, filed objections thereto, 
assigning the reasons set forth in the record. The référée, without 
finding any spécifie facts, sustained the objection and permitted him 
to prove the debt as an unsecured claim. Upon a pétition for review 
this ruling was affirmed by the District Judge. The case was brought 
to this court for review, etc. The décision of the learned judge be- 
low is based upon the opinion that the deed of trust from Tompkins & 
Geary to E. G. Smith, trustée, is fraudulent and void per se. In his 
opinion, in the record, he says: 

"The exact question involved hère has been discussed and determlned by 
me in Re EUetson (D. C.) 174 Fed. 859." 

A careful examination of the opinion in that case discloses that a 
deed in trust conveying personal property, a portion of which was 
consumable in the use, had been executed for the security of a debt. 
It further discloses facts, aliunde the deed, upon which the conclusion 
could, with abundant reason, be sustained, that it was, in fact, made 
with a fraudulent intent. The process of reasoning and référence to 
décisions of the Suprême Court of West Virginia indicates, I think, 
that the judge was of the opinion that the deed was fraudulent per se, 
and that, in addition thereto, he found conditions and facts which led 
him to the conclusion, sitting as trier of the fact, that the deed was 
fraudulent in fact. This court, upon pétition for review, evidently 
treated the décision below as having been based upon a conclusion of 
law, by the court below. The question was presented and decided hère 
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in Ritchie County Bank v. McFarland, 183 Fed. 715, 106 C. C. A. 153. 
After stating the facts, this court says : 

"The learned judge of the District Court, In an able and elaborate opin- 
ion (174 Fed. 859), revlewed the facts and disciissed the law applicable to 
the case. After careful considération, we concur in and adopt the conclusions 
reached by him. In our vlew It is entirely clear that the décisions of the state 
of West Virginia, as announced in the récent case in the Suprême Court of 
Appeals of that state of Gilbert v. Peppers, 65 W. Va. 355, 64 S. B. 361, 
hold that a eonveyance of a shiftlng stock of goods, or of other Personal 
property of a transitory character, and whlch changes In the use and hand- 
ling thereof, left In the possession of the grantor, who Is allowed to con- 
trol and dispose of the same at his will, Is void per se and on its face, and 
hence can form no basis as security for payment of a debt. * * ♦ We 
think It is equally well settled that, by the décisions of the Suprême Court 
of West Virginia, where property of the same class, as last hereln stated, 
Is conveyed under llke conditions and treated in the same way, along _with 
other property of a permanent nature, as hère, and the transitory proper- 
ty forms, as It does In this case, a materlal part of what Is conveyed, the 
deed, as respects both classes of property, is equally void." 

I have been thus careful to set forth the language used by this court, 
because I wish to avoid being misunderstood in respect to it. I fuUy 
concur in the décision both below and in this court, because I think 
that the judge below found, as a fact, aliunde the deed, that it was 
made and used for the purpose of hindering or delaying creditors. 
The learned judge, concluding his well-considered opinion, referring to 
the décision in Bartles v. Dodd (to which I will hereinafter refer), 
says: 

"In the' Bartles Case the trust deed was only assailed as being fraudulent 
on its face. Hère the trust deed Is not only assailed for this reason, but 
aiso because it Is fraudulent in fact, and, as I have indicated, I think the 
facts disclosed clearly show it to be so, made as it was to hinder and delay 
creditors from interferlng with this property, while the Company carrled 
on business wIth It for years." 

This language séparâtes the case, as an authority, from that before 
us. Concurring fully with the conclusion reached, a careful exami- 
nation of the décisions of the Suprême Court of Appeals of West Vir- 
ginia prevents me from concurring in ail that îs said in the opinion 
filed by this court. In saying "that the exact question involved hère 
has been discussed and determined by me in Re Elletson Co.," the 
learnedl judge evidently ' ref erred to the question of law — the facts 
were essentially différent, as an examination of the opinions and rec- 
ords demonstrate. I, of course, concède that, in this court, we must 
ascertain whether the West Virginia court has made a controlling 
and authoritative deliverance upon the subject, and, if so, we must 
adopt and apply it to this case. The West Virginia décisions consti- 
tute the construction placed by that court upon the statute in force in 
that state to prevent transfers and conveyances made with intent to 
hinder, delay, oir defraud creditors. The statute is essentially the 
same as that of 13 Eliz. c. 5, and is found in the codes of probably ail 
of the American states. The décisions of the several courts, in re- 
spect to its construction in some respects, are not uni form. Ail con- 
cur, however, in holding that, before a deed can be brought under its 
condemnation, the attacking party must persuade the court that it 
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was made with the intent to hinder, delay, or defraud creditors. This 
may be regarded as settled. The line of cleavage is found in those 
décisions which hold that transfers of a certain class of property with 
rétention of possession and right of disposition are fraudulent per se, 
and those which treat such transfers and deeds as presumptively 
fraudulent — leaving the ultimate fact to be determined, either by the 
court or the jury, according to the jurisdiction in which the question 
is tried. This case was argued, I think correctly, before us upon the 
theory that the court below held that the deed of trust f rom the bank- 
rupts to E. G. Smith, trustée, was fraudulent per se; that is, it was 
fraudulent as matter of law. 

While the opinion fîled in this court contains language capable of 
being construed as an intimation to the contrary, I assume that the 
décision is based upon the opinion that the deed is per se fraudulent, 
and that this conclusion is based upon the construction placed upon 
décisions of the Suprême Court of Appeals of West Virginia. It is 
from the last conclusion that I respectfuUy dissent. It must be kept 
clearly in mind that, as said by Judge Dayton in his opinion in Re 
EUetson, supra, that the validity of the deed turns, not upon the va- 
lidity of the debt, but upon the intent of the grantor — and as the in- 
validating éléments named in the statute are in the disjunctive, the 
existence of either of them is sufHcient to sustain the conclusion that 
the deed is invalid. If the intent of the maker be to appropriate his 
property to the payment of an honest debt, although in efïectuating such 
intent his plan may, for a reasonable time, hâve the effect of hinder- 
ing or delaying his creditors, the deed is valid. If, however, his in- 
tent be to provide for his own ease and benefit, to withdraw his prop- 
erty from the reach of his creditors, to use and enjoy it as his own, 
the scheme or plan is condemned by the statute because of the intent. 
This, I understand, to be the test. The intent may be ascertained from 
the terms and provisions of the deed — ^the character of the property 
conveyed, the right to retain possession, and the manner of using it, 
the time and terms upon which the creditor, or his 'trustée, may take 
it into possession, subject it to sale, etc., or the intent, when not ap- 
parent upon the face of the deed, may be ascertained by référence 
to évidence of facts and circumstances dehors the deed. In the first 
instance the court déclares, as matter of law, that the language con- 
tained in the deed manifests so clearly and indisputably the intent 
of the grantor that it is incapable of any explanation; the provisions 
of the deed manifest the intent, hence the court applies the law and 
déclares the deed fraudulent. As is aptly said by one of the judges, 
the deed is a felo de se. In the second instance, the chancelier sitting 
as a trier of the fact or the judge, in an action at law, with the aid 
of a jury, hears relevant évidence in regard to circumstances, condi- 
tions, conduct, and déclarations of the parties, and ascertains, as a 
fact, the intent with which the deed was made. In either forum, or 
mode of trial, the question to be decidedi is one of fact — the différence 
between the cases is only as to mode of proof. It is always, primarily, 
for the court to décide upon which side of the line of séparation the 
instant case falls. The rule by which this is done is well stated by 
194 F.— 49 
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thé Suprême Court of West Virginia in Landeman v. Wilson, 29 W. 
Va. 703, 2 S. E. 203, where it is said: 

"Unless, upon the inspection of a deed clalmed to be fraudulent upon its 
face, the court says that tlie intent of the grantor, in executlag the deed, 
was to hlnder, delay, or defraud his credltors, the court cannot hold the 
deed fraudulent upon Its face." 

This, I think, is the test uniformly applied by the courts. A deed 
is said to be fraudulent per se when the facts, appearing pn the face 
thereof, necessarily imply the fraudulent intent and are incapable of 
any explanation to the contrary, in which case it is the duty of the 
court to déclare it fraudulent. Has the court of West Virginia de- 
clared that a deed, to which the one before us must be assimilated in 
principle, is so manifestly fraudulent as to be incapable of any ex- 
planation shôwing that in truth and f act the intent of the maker was 
to makè an honest appropriation of the property to the payment of 
the debt at maturity ? It seems to be conceded, and a caref ul exami- 
nation of the leading cases decided by that court discovers, that it 
has held: 

"That If the property conveyed by the deed of trust is of such a char- 
acter as must be consumed in the use, andy by the provision in the deed, it 
is not to be sold for a considérable time, and the grantor Is to remain in 
possession of it until the sale, then such deed is per se fraudulent, for the 
obvious reason that the postponement of the sale, for a considérable timé, 
and the rétention of the possession of such property untll the sale, could 
only hâve been Inserted for a fraudulent purpose and with a vlew of en- 
abllng the grantor in such deed of trust to defeat its declared purpose, as 
a security for certain specifled debts." Green, J., in Sliattuck v. Knight, 25 
W. Va. 597. 

After statingthe gênerai principle, the learned justice puts this case: 

"When a stock of goods, wares, and merehandise is conveyed in a deed 
of trust to secure debts, the property not to be sold for a considérable time, 
if there be any provisions in the deed which clearly indicate that the gran- 
tor, when he made it, Intendêd to remain In p^ossesslon of the property until 
the day of sale, such deed wlll be regarded as fraudulent per se precisely 
as it would hâve been had there been In it an express provision that the 
grantor should remain in possession of the goods untll the day of sale. If 
such intention appear on the face of the deed, whether it be express or 
impliéd is entirely immaterlal." Id. 

This, I think, fs in accordance. with the weight of authority in this 
country, although a number of courts of eminent respectability hold 
that the conditions described in the opinion constitute a presumption 
of fraud, leaving the ultimate fact — the intent — to be found by the 
court or jury upon the entire évidence. It is generally held that, 
quoad présent indebtedness, if the grantor is insolvent at the time of 
making the deed, the presumption is practically conclusive. So far as 
I hâve been able to investigate, the doctrine of Shattuck's Case was 
the settled law of West Virginia, where the property conveyed was a 
stock of goods and merehandise. It may be that, in some of the cases, 
not available to my investigation, it was extendedi to deeds conveying 
both consumable and nonconsumable property. In Claflin v. Foley, 22 
W. Va. 434, a stock of merehandise was the subject-matter of the con- 
troversy. It seems that this was the settled law until Conaway v. 
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Stealey, 44_ W. Va. 163, 23 S. E. 793, was decided. It is suggested 
that, in this case, the former décisions were, in some measure, de- 
parted from. I regret that I hâve not access to this case, but I note 
that Mr. Justice Brannon, in his concurring opinion in Horner-Gay- 
lord Co. V. Fawcett, 50 W. Va. 487, 40 S. E. 564, 57 h. R. A. 869, 
ref erring to the Stealey Case, says : 

"In that case the provision for the possession, replenlshment, and sale of 
the stock was not, as it is in this case, on the face of the trust, but an or- 
al agreement outslde of the trust." 

It would seem that the question, now under discussion, was not 
presented. Of course, when the fact was disclosed, the court, under 
Shattuck's Case, would hold the deed fraudaient.' In Horner-Gaylord 
Co. V. Fawcett, supra, there was a departure from the former déci- 
sions. The question presented hère does not invite a discussion of 
the reasons upon which that décision is based. There is no suggestion 
that the older décisions are overruled. The learned justice, writing 
for the court, in a carefully prepared opinion, points out the respects 
in which he distinguished the case from former décisions. As we 
shall see, that and the Stealey Case hâve been expressly overruled. 
The next case in order is Bartles v. Dodd, 56 W. Va. 383, 49 S. E. 
414. There, a hôtel equipment was sold and, to secure the purchase 
price, the purchaser executed a deed of trust transferring the property 
purchased, together with "any property that may be hereafter ac- 
quired to take the place of the property herein mentioned." The notes 
secured ran from 60 days to 4 months. Provision was made for their 
renewâl, and that the grantors should retain possession until default, 
etc. Dent, J., says: 

"It Is inslsted, because there was some perishable property Ineluded in 
the deed, that tliis shows it to be fraudulent per se. The plnin object of 
the deed, whlle not permitting the debtor to defeat it, was to permit him to 
proceed with the hôtel business and presumably to make the money to pay 
o£C bis indebtedness. This is admitted in the allégations of the bill. In 
carrying on this business, it would be necessary for him to use up the eat- 
ables and drinkables on hand and contlnuially to purchase others to supply 
the place of those used. Otherwise ail the other property would be useless 
to him. To cover the things so used, it is provided in the deed that it shall 
extend over any property hereafter acquired to take the place of the prop- 
erty herein mentioned. The plain object of thèse provisions was not to hinder, 
delay, or defraud creditors, but was to keep the security good. The amounts 
thereof being small in comparison with the residue of the property, and 
the object of including it in the deed belng apparent, does not render the 
deed fraudulent upi-n its face." 

This languago is sustained by the citation of a number of décisions 
of the Court of Appeals of Virginia. Other points are discussed, but 
the foregoing is the crux of the décision. The opinion concludes: 

"To hold this deed fraudulent, we must believe, as stated by Judge Grée» 
In Shattuck v. Knight, 25 W. Va. 596, 'that the design of the grantor, clear- 
ly shown by thèse provisions, was when he executed the deed, to hinder 
other creditors and at the same time not to dévote any of hls property, 
then owned by him, and conveyed in the deed of trust, to the payment of 
the debts professedly secured by it, but to keep possession of it as he pleased 
and to dispose of the proceeds as he choose.' " 
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It will be noted that this opinion was written by Judge Dent for a 
unanimous court, He also wrote the opinion in the Fawcett Case, 
supra, to which Judge Brannon gave a cautious and guarded assent. 
The décision in the Dodd Case does not rest upon either the process 
of reasoning or the distinguishing features relied upon in the Fawcett 
Case. It is securely rested upon the Shattuck Case in so far as the 
facts are sifnilar. The facts in the Dodd Case are 'strikingly similar 
to the case before us. They fall, naturally, into the same class, and I 
think should be decided by the application of the same principles. Has 
it been overruled? In Gilbert v. Peppers, 65 W. Va. 355, 64 S. E. 
361, a stock of goods and merchandise was sold for $2,000 of which 
sum $200 was paid cash and for the balance 36 notes, running from 
60 days to 4 months, were given. For their security, a deed of trust 
was executed transferring the same property and after-acquired goods. 
Without extending the récital of facts therein, I think the deed came 
clearly under the condemnation of Shattuck's Case and probably could 
hâve been savedi by the décision in Fawcett's Case. The court, 
through Judge Pofïenbarger, says: 

"Until a comparatively récent date, this court held ail deeds of trust on 
stocks of mercantile goods, allowing the debtor to remain in possession of 
the property and sell and dispose of the same, fraudaient and void per se" 
— citing Shattuck t. Knight, supra, and other décisions of the court. 

After quoting from the opinion of Judge Green, the language 
quoted herein, other opinions, and Bump on Fraudulent Conveyances, 
the learned judge says: 

"For a great many years, the doctrine of our cases clted has been adhered 
to by this court, but in Oonaway v. Stealey the rule of the lowa Suprême 
Court, as recognized in Btheridge v. Sperry, 139 XJ. S. 266 [11 Sup. Ct. 565, 
35 L. Ed. 171], was adopted and a departure so made." 

After pointing out why the case of Kreth v. Rogers, 101 N. C. 
267, 7 S. E. 682, cited in Etheridge's Case, could not be treated as 
authority in West Virginia, be says : 

"Conaway v. Stealey was foUowed in two later cases, Horner-Gaylord 
Co. V. Fawcett and Bartles v. Dodd. Thèse décisions do not wholly repudi- 
ate tlie doctrine of the earlier cases." 

After a discussion of the grounds upon which the Stealey and Faw- 
cett Cases were decided, none of which I respectfully submit, was re- 
lied upon or suggested in the Dodd Case, the learned judge says: 

"Much as we regret to disapprove and overrule décisions of this court, we 
are constrained by the welghty reasons of public pollcy which, centuries 
ago, impelled the passage of the statutes against fraudulent conveyances, to 
overrule Conaway v. Stealey and Horner-Gaylord Oo. v. Fawcett." 

But for the length of this opinion, I would quote, in full, the lan- 
guage of the judge, showing that the reasons which impelled the court 
to overrule the cases named do not apply to the Dodd Case. He con- 
cludes with thèse significant words : 

"Bartles & Dillon v. Dodd may possibly be sustainable on princlple, as the 
property, except a small portion thereof, was not consumable in its use, nor 
perishable nor intended to be sold." 
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Judge Brannon, concurring, explains his position in the Fawcetf 
Case, but omits any intimation that he doubts the correctness of the 
Dodd Case in the décision of which he concurred. 

I hâve, thus, I fear at unpardonable length, traced the current of 
décisions of the Suprême Court of Appeals of West Virginia upon 
the question with which we are confronted upon this record. A some- 
what careful examination and fréquent resort to the opinions of that 
court, while in another sphère of judicial work, has brought me to a 
profound respect for their well-considfered conclusions, their exhaus- 
tive research, and great learning. Both inclination and duty impel 
me, in this case, to adopt the décision of that court. I f ully appreciate 
the force of the reasoning and the wisdom of the policy upon which 
the Suprême Court of West Virginia rests thèse décisions. It is prob- 
able that several of the courts which treat such deeds as presumptively 
fraudulent are influenced by constitutional and statutory provisions 
narrowing the power of the courts to find conclusions of fact — compel- 
ling them to submit every issue of fact to a jury. This may explain 
the reason for the divergence of method of ascertaining the intent. 
However this may be, my difficulty in concurring with the opinion of 
the majority hère does not arise out of a différence of opinion with 
the court of West Virginia, but a différence of opinion, with this 
court, in regard to what that court has decided. I am of the opinion 
that, although the décision in Ba'rtles v. Dodd, while much weakened 
as an authority, is not overruled by the décision, or ihe opinion, in 
Gilbert v. Peppers, supra. I cannot foresee what that learned court 
may hereafter décide in regard to that case, but I do not think that 
I can be mistaken in holding that it has not yet overruled it. The 
learned judge, writing for a unanimous court, carefuUy distinguished 
between the two cases which were overruled and the one which was 
not. He further says that the Dodd Case may be sustained "on prin- 
ciple" because of the existence of the very facts and features found 
in this case. This, I submit, falls very far short of overruling the 
case. When we examine the facts in the Fawcett Case and Gilbert 
V. Peppers, and the process of reasoning adopted by the court, it ap- 
pears to my mind that one of two conclusions is irrésistible, either the 
décision in Bartles v. Dodd is the last controlling and authoritative 
deliverance of that court and should be applied hère, or that there is 
no controlling and authoritative déclaration of the law of that court 
which we are required to or can sàfely follow. In the condition last 
named, I. assume that we should first look, for guidance, to the déci- 
sions of the Suprême Court of the United States, and, in default of 
finding it, we should carefully examine the decided cases of other 
State and fédéral courts, discussions of the most reliable text-writers 
and, with their aid, adopt that conclusion which is most consonant 
with Sound policy and "the reason of the thing." While, necessarily, 
any décision of the Suprême Court of the_ United States would, to 
some extent, be controlled by the local law' of the state f rom which 
the case cornes, I think that we find in the language of Mr. Justice 
Brewer, in Etheridge v, Sperry. 139 U. S. at page 278, 11 Sup. Ct. 
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'atpage 569, 35 L. Ed. 171, â safe principle. After discussing the law, 
as hèld by the courts of lowa, he says : 

"If the question were an open, or a new one, unaffected by any sèttled 
law oftbe State, "we Incline to the opinion that the question is not one of 
law, so much as it Is one of faet and good faith." 

In this record it appears that oral évidence was taken by the réf- 
érée. There was a shârp and decided conflict between several of the 
witnesses in regard to essential matters— the, value of the nonconsum- 
able prôperty, the value of the wines and liquors on hand when the 
property passed into the possession of the trustée (it was shown that 
at the date of the deed there were none on hand), the reasons for not 
recording the deed promptly, the notice which the attacking creditors 
had of the situation — ail of their debts were contracted subséquent to 
the date of the deed, etc., ail of which were, I think, material to a 
correct décision of the question of the intent of the maker. For in- 
stance, the appellant insists that the schedule shows that the property 
transferred, including the lease, was worth $5,990.36 and of this only 
6 per cent, was consumable, or property to be sold and replenished. 
This is controverted by appellee. My purpose in referring to the évi- 
dence is riot to' express an opinion in regard to it, but to point out 
the danger of doing injustice by holding the deed to be per se fraud- 
ulent. If, upon hearing and considering the évidence, the référée had 
found as a f act that the deed was made with a fraudulent intent, and 
the learned district judge had affirmed his finding, I should, in the ab- 
sence of controUing reasons to the contrary, hâve concurred with his 
conclusion. The danger which, I think, confronts the court in holding 
that a deed conveying both consumable and nonconsumable property 
fraudulent per se, or of making the holding to dépend upon the ques- 
tion whether the former constitutes a considérable or inconsiderable 
portion of the whole, is found in the cases to which our attention is 
called). The diligent counsel for appellant informs us that the record 
shows that in the Elletson Case it was 31.8 per cent., in the Peppers 
Case 32 per cent. — hère 6 per cent. I cannot but think that the Su- 
prême Court of West Virginia will, when finally settling the principle 
to control in classifying deeds of trust, hesitate to adopt a rule so 
uncertain, variable, and dépendent upon the differing views of courts 
regarding what percentage of consumable property is material or im- 
material, considérable or otherwise. This is a question in regard to 
which, there will be "many men of many minds." In dealing with 
both property rights and questions affecting the integrity of the citi- 
zen, courts should endeavor to prescribe, with as much certainty as 
possible, a "rule of action" for their guidance. I submit that it is but 
just to that learned court to think that it will "blaze" a plain pathway 
in which the citizen may walk with safety in respect to his honor and 
his property. I confess that I am partial to the ancient way of sub- 
mitting such questions tothe décision of a jury. 

I hâve, at unusual length, set out my reasons for thinking that, f ol- 
lowing the décisions of the Suprême Court of West Virginia, or, if by 
reason of their unsettled condition, we must look elsewhere for guid- 
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ance, the deed from Tompkins & Geary to E. G. Smith, trustée, was 
not fraudulent par se. I think that the intent should hâve been found, 
after an examination of the testimony, of course taking into considér- 
ation the provisions of the deed. I concur in the opinion that other 
questions discussed in appellee's brief are not raised upon the record. 



STATE OF MARYLAND, to Use of PRYOR et al., v. MILLER et aL 
(Circuit Court of Appeals, Fourth Circuit. Deeember 15, 1911.) 

No. 1,022. 

1. Municipal Corpokations (§ 727*) — Liabilitt foe Tokts— Failtire to Pee- 

rOBM DUTIES IMPOSED BY StATUTB— "POWER" — "AUTKORITY." 

Under tlie law of Maryland, as settled by décision, a législative déléga- 
tion of "power and authority" to a municipal corporation, to be exer- 
cised for the public beneflt or protection, is not permissive inerely, but 
imperative, and imposes a duty and obligation on the municipallty for 
the nonexercise or négligent exercise of whlch, resulting in private injury, 
it Is liable in damages. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dlg. § 
1545 ; Dec. Dig. § 727.* 

For other définitions, see Words and Phrases, vol. 1, pp. 646-648; vol. 
6, pp. 5477, 5478 ; vol. 8, p. 7758.] 

2. Municipal Corporations (§ 733*)— Liabilitt fob Torts — Failure to Peb- 

FOEM DUTIES iMPOSED BY StATUTE. 

Act March 30, 1008 (Laws Md. 1908, c. 148) § 1, confers gênerai powera 
on the City of Baltimore with respect to the Patapsco river, including 
the power to make such régulations as it may deem proper respecting 
wharves, bulkheads, piers, and piling, and the Ueeping of the same in 
repai" so as to prevent injury to navigation or health, which powers the 
City assnmed to exercise by the passage of an ordinance on Aprll 10, 
10Ô9, vesting its harbor board with authority to grant permlts for private 
wharves, etc., and to regulate and supervise their construction and re- 
pair. It required permlttees to observe such régulations, under penalty, 
and to indemnlfy the city against llability for damages by reason of in- 
juries to person or property resulting from négligence on the part of the 
permittee, and provided for the appointnient of officers and agents for 
the enforcement of its provisiojas. The harbor board licensed a riparian 
owner on the river to construct piers in front of his property extending 
600 feet into the river, and to connect the outer ends of the same by a 
bulkhead 700 feet long. In the construction of such work the owner 
drove rows of piles which for a distance had been eut off two feet below 
the surface of the water and left wholly unguarded and unmarked, and 
a motor boat filled with passengers properly navigating the river struck 
such submerged piles and was sunk ; a number of the passengers being 
drowned, and others injured. The city had taken no percautions what- 
ever to supervise the construction of the work or to see that it was done 
with due regard to the safety of those lawfuUy navigating the river. 
Beld, that uuder the law of the state the city was liable in damages to 
the persons so sustaining Injuries as the resuit of Its fallure to perform 
such duties which were imposed on it by the statute. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. |§ 
1547-1549; Dec. Dig. § 733.*] 

3. Admikalty (§ 18*) — Torts — Liabilitt Undee Admibalty Law— Négligent 

Obstruction of Navigable Stream. 

A city vcsted by statute with authority to licen'se, regulate, and super- 
vise structures In a navigable river is liable under the admiralty law for 

•For other cases see same to^lc & i mumbbe in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexe» 
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Ii^Jurles to persons or vessels lawfully navlgatlng the river caused by 
obstructions negligently created in the building of a structure whicli It 
^ authorlzed and wliicli it was its duty to supervise. 

[M. Note.— For other cases, see Admiralty, Cent. Dig. §§ 206-221 ; Dec. 
Dig. § 18.*] 

Cross-Appeals from the District Court of the United States for the 
District of Maryland, at Baltimore. 

Suit in admiralty by the State of Maryland, to the use of James V. 
Pryor and Annie M. Pryor, parents of Frank S. Pryor, deceased, 
James H. Pryor, and others, against Andrew Miller and Kunigunda 
Miller, the Mayor and City Council of Baltimore and the Board of 
County Commissioners of Baltimore County. Cross-appeals from a de- 
cree for libelants against respondents Miller only (180 Fed. 796). Re- 
versed on libelants' appeal as to Mayor and City Council of Baltimore ; 
otherwise affirmed. 

H. N. Abercrombie and Arthur L. Jackson (Robert H. Smith, Ray- 
mond S, Williams, Jacob S. New, and Philip B. Watts, on the brief), 
for James V. Pryor and others. 

John H. Richardson and George Washington Williams, for Andrew 
Miller and Kunigunda Miller. 

S. H. Lauchheimer (Edgar Allan Poe, German H. H. Emory, and 
Charles A. Marshall, on the brief), for Mayor and City Council of 
Baltimore. 

Arthur D. Foster (James J. Lindsay and Jûhn S. Biddison, on the 
brief), for Board of Com'rs of Baltimore County. 

Before GOFF, Circuit Judge, and WADDILL, District Judge. 

WADDILL, District Judge. This is an appeal and cross-appeal 
from a dtecree of the United States District Court for the District of 
Alaryland, rendered on the 24th day of June, 1910. A brief summary 
only of the facts will be stated, relying upon the opinion of the learned 
judge of the lower court ( 180 Fed. 796) for a full statement and élabo- 
ration of the same. 

Kunigunda Miller, the wife of Andrew Miller, one of the libelants 
hère, owned a tract of some eight acres of land on the waters of the 
Pâtapsco river, near the city of Baltimore, at Willow Grove, Dundalk, 
Baltimore county, Md. Through her said husband, on the 6th day of 
June, 1906, she made application to the harbor board of the mayor and 
city council of the city of Baltimore, for a permit to build a bulkhead 
into the Pâtapsco river, which was duly granted ; previous leave hav- 
ing been given on the 16th of March of the same year, by the same 
board, to build' a platform pier within the inclosure of the bulkhead. 
This bulkhead extended out into the river from the northern and 
southern lines of saidi tract of land, approximately at right angles 
thereto, some 600 feet, and the purpose was to connect the offshore 
ends of thèse bulkheads with each other, a distance of some 7C0 odd 
feet, by the construction of another bulkhead, which would bc sub- 
stantially parallel to the shore Une, called in the record the western 
bulkhead, the other two being the northern and southern bulkheads, 

•For other cases see same topic & § numebk in Dec. & Am. Digs. 1907 to date, & Rop'r Indexe» 
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respectively, thus forming a sheltered lagoon or harbor, of some eight 
acres, the ultimate purpose being to fill in the lagoon, and make an 
addition of eight acres of land to the mainland, when filled in as was 
contemplated would be done in the future. Pursuant to this plan, by 
the summer of 1909, the south bulkhead was about completed, and 
work had been begun on the west bulkhead at its intersection with the 
south bulkhead, and four rows of piles had been driven northward 
for something over half the length of the western end. Thèse piles 
had not been eut ofï on the 5th day of August, 1909, the date of the 
accident, and on that day ail the piles forming the north bulkhead hfid 
been driven, for some 175 feet or thereabouts from the shore, they 
had been eut off, capped, and a platform placed over them ; the next 
200 feet or thereabouts had been eut ofï, and not capped on the day of 
the accident, and were from one foot to fifteen inches Below the sur- 
face of the water, and from the end of this open space to the outshore 
end, a distance of about 200 feet, piles were still standing as they had 
been originally driven, and projected from two to six feet above the 
water ; thus leaving the west end of the lagoon, from about the middie 
thereof to the northern end, unobstructed, and without any piles, and 
the northern line of the bulkhead commencing some 200 feet from its 
outshore end, submerged under the water for a distance of about 200- 
feet, leaving an open sheet of water, through which the launch, the 
accident to which is the subject of this litigation, endeavored to navi- 
gate, in ignorance of the submerged piles referred to. Nothing lay 
between this bulkhead construction and the channel of the Patapsco 
river, except an open expanse of navigable water, over which tugs, 
drawing from six to nine feet of water, habitually navigated in passing 
in and out of said lagoon. The premises of Miller had been fitted 
up as a pleasure park and resort, and were used as picnic grounds by . 
Sunday school parties and others, the place being a short distance 
from Baltimore, and connected directly with the city street car System. 
On the day of the accident, a Sunday school picnic of the Waverly 
Baptist Sunday School, occupied the grounds, and one of the libelant's 
intestates, J. G. Pryor, came to the picnic grounds in a small gasoline 
motor boat, having entered the lagoon from its western end, that is, 
through the opening causedi by the lack of completion of the western 
bulkhead, which was used for the purpose of affording water ingress. 
The launch was 27 feet long, and 6 feet 6 inches beam, drawing from 
18 to 24 inches of water. Pryor observed other launches within the 
lagoon, and he invited the superintendent of the Sunday school and 
others to go with him for a short trip on the water. He took his 
launch through the opening of the west bulkhead, and returned the 
same way. He subsequently invited others, and, on his second and 
fatal trip, there were 18 persons, 11 adults and 7 children, the latter 
ranging from an infant, to boys and girls of about 15 years of âge. 
The launch was not crowded; there was scarcely any wind, and me 
water was smooth ; and upon starting Miller was on his wharf about 
to get in his own launch, and said nothing to Pryor, or, indeed, to any 
one, about the submerged piles. The course that Pryor desired to nav- 
igate on his second trip took him through the open space in the north 
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bulkhea<i, Which appeared to be an, opening straight out to the clian- 
nel. His craft, as it seems other shipping without his knowledge had 
previously done, struck upon the submerged piles, causing the accident 
complained'of ; and as a resuit five persons, two adults and three chil- 
dren (one of whpm was the engineer and brother of the owner of the 
launch), were drowned, andi another adult seriously injured. 

Original libels and intervening pétitions were duly filed against An- 
drew Miller and his wife, the mayor and city council of Baltimore, a 
body corporate duly inçorporated by the Législature of Maryland, and 
the board of county commissioners of Baltimore county, in the state 
of Maryland, and upon appropriate pleadings and proofs being had and 
taken, the decree complained of was entered by the lower court. The 
décision of that court was that the cause of action was one properly 
cognizable in an admiralty court, that Miller and wife were liable to 
libelants for the damages sustained, and that the mayor and city council 
of Baltimore and the board of county commissioners of Baltimore 
county T*ere not responsible therefor. From this décision, relieving the 
parties last named, the libelants and intervening petitioners appealed, 
and Miller and wife likewise appealed from the decree against them. 

It is as to the correctness of the décision thus rendered by the lower 
•court that we hâve to pass. The conclusion reached by us, for the 
reasqns stated in an able and elaborate opinion filed by the learned 
judge of the lower court (180 Fed. 796; supra), finding the facts and 
giving his views on the law applicable thereto, is that the lower court 
was pl^inly right in holdiing that the cause of action was one properly 
cognizable within the admiralty and maritime jurisdiction of the courts 
of the United States; that Miller and wife were liable for the losses 
sustained;: and that the county commissioners of Baltimore county 
were free from fault. We are unable, however, to eoncur with the 
lower court as to the nonliability of the mayor and city council of Bal- 
timore. This latter question was fuUy considered by the lower court, 
which, after quoting from the case of Mayor & City Council of Balti- 
more V. Marriott, 9 Md. 174, 66 Am. Dec. 326, commented thereôn, and 
on (Other cases there refeirred to, as f oUows : 

"In that case the city was held liable to an Indlvidual who had slipped on 
the Ice whlch had been ailowed to açcumulate on one of the clty's sidewalks. 
There waS a city ordinancë Ss^hleh required the removal of snow and iee. The 
elty had inade no attempt to enforee it. The principle stated in Marriott's 
Case is stlll the recognized law in Maryland. 

'^A atunlcipality whlch does not prevent boys from making a practiee of 
coastlng on its streets is liable for Injuries oecasioned by' thelr sleds. Taylor 
V. Mayor of Cumberland, 64 Md. 68, 20 Atl. 1027, 54 Am. Rep. 759. 

"Wheh It ailowed 'cows armed with dangerous horns and equlpped with 
annoying bells' to wander In its streets, It was liable for Injuries occasioned 
to a passer-by who was 'violently horned, tossed, thrown and trampled upon.' 
Cochranç v. Frostburg, 81 Md. 54, 31 Atl. 703, 27 L. E, A. 728, 48 Am. St. Rep. 
479. 

"It Is Ilahle to a foot passenger knocked down by a bicycle when it had 
permitted bicycle- rlders, in splte of a municipal ordlnance to the contrary, 
to ride on the streets and sidewalks at an immoderate rate of speed. Hagers- 
town y. Klotz, 93 Md. 437, 49 Atl. 8.36, 54 L. R. A. 940, 86 Am. St. Rep. 437. 

"Thé libelants assert that a submerged obstruction in navigable water is 
in itself a nuisance. They rely on Harmond v. Pearson, 1 Campbell, 515. In 
Jthat case, Lord EUenborough said: 'It is a peremptory law of navigation that, 
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when any substance ts sunk In a navigable river so as to create danger, a buoy 
should be placed over It for the safety of the public' The same rule was 
laid down in Plilladelphia, Wilmtngton & Baltimore B- R. Co. v. PhiladelpMa 
& Havre De Grâce Steam Tow Boat Co., 23 How. 217, ]6 L. Ed. 433. 

"Thelr contention, therefore, may be briefly summed up as follows: The 
submergea pile was a nuisance. Tbe eity was given power to compel Its re- 
moval. The city did net exercise reasonable diligence or any diligence what- 
ever to cause the pile to be removed, and is liable. 

"It will be notlced that ail thèse Maryland cases are cases In which the 
city failed to beep its streets and highways free of nuisance. A stmilar rule 
bas been applied to county roads and bridges. County Commissioners of Anne 
Arundel County v. Duekett, 20 Md. 4f>8, 83 Am. Dec. 557. 

"The language in which the prineiple is stated, It Is true, la broad enough 
to render the eity liable for things other tban those which affect the use of 
its streets, but I do not flnd in any of the authoritles cited, or with which 
I am familiar, that in point of fact thla liability for the simple nonuse of 
powers given to it has in point of fact ever been extended beyond the class 
of cases above mentioned." 

It will be observed from this extract f rom the lower court's opinion, 
and tlie cases there given, and others might be citedi, that under the 
laws of the state of Maryland, its cities are liable for f ailure to keep 
their streets and highways free of nuisance, and the same is admitted 
to be true as to the public roads and bridges of the state, which latter 
liability is one at least that many of the states of the Union do not 
recognize. The court proceeds, however, upon the theory that the city 
is not liable for a nuisance arising from a submerged obstruction in 
the waters of the Patapsco river, because the river itself is not a high- 
way in the sensé of the Maryland décisions. Technically this may be 
true of rivers of the state generally, where there had been no législa- 
tion by the state conferring spécial power and authority upon the cities 
over their waters, or respecting which the cities themselves, pursuant 
to such délégation of power, had not exercised authority. Where such 
action has been taken, as in this case, in our judgment, a very différent 
question is presented, and it is as to a case arising under such cir- 
cumstances that we hâve to pass, as well as to détermine the city's 
liability in the premises, in a court of admiralty. The General As- 
sembly of the state of Maryland, by act of 30th of March, 1908 
(chapter 148 of the Public General Laws) entitled "Harbors, Docks 
and Wharves," provided: 

"Section 1. Be it enacted, • • » the mayor and city councll of Balti- 
more shall hâve full power and authority to provide for the préservation of 
the navigation of the Patapsco river and tributarles, including the establish- 
ment of Unes throughout the entire length of said Patapsco river and tribu- 
tarles, beyond which Unes no piers, bulkheads, wharves, pilings, structures, 
obstructions or extensions of any character may be built, erected, constrùcted, 
made or extended ; to provide for the improving, deaning and deepening of 
said river and tributarles, and the removal therefrom of anything detrl- 
mental to navigation or health; to provide for and regulate the station- 
ing, anchoring and moving of vessels, or other water craft, and to pre- 
vent any materlal, refuse or matter of any kind from being thrown into, de- 
posited in or placed where the same may fall or be washed into said river 
or tributarles; to make surveys or charts of the Patapsco river and tributa- 
rles, and to ascertain the depth and course of the channel of same, and if 
necessary affis buoys or water marks for facilitating and rendering more 
safe the navigation and maintenance of and to make such régulations as It 
may deem proper respecting v?harves, bulkheads, piers and pillng and the 
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keeping of the same In repalr so as to prevent Injury to navigation or health ; 
to regulate the use of public wharves, docks, piers, bullîheads or pilings, and 
to lease or rent the same, and to impose and colleet dockage from ail vessels 
and other water craft lying at or uslng the same, and to colleet wharfage 
and other charges upon ail goods, wares, merchandise or other articles landed 
at, shlpped from, stored on or passed over the same; to provide for the ap- 
pointment of such offieers and employés as may be necessary to exécute the 
aforegoing Fcvs^ers, and to Impose fines or penalties for a breaeh of any ordi- 
nanee passed in conformity herewith, said fine not to exceed $200 for any 
one offense. 
"Section 2. • • •" 

Pursuant to this act, on the lOth day of April, 1909, an ordinance 
was duly passed by the city of Baltimore, the sections of which spécial- 
ly appHcable to this case are as f ollows : 

"Sec. 11. Wherever the same may be proper and necessary the harbor board 
shall cause public virharves or bulkheads to be bullt or repaired at any water 
front property of the clty. The harbor board shall require ail private whai-ves 
or bulkheads that are decayed or defectlve, or likely to be injurions to naviga- 
tion or to health, to be rebullt or repaired vrtthin a reasonable time to be 
prescrlbed in a written notice (not less than thirty days) to be served on 
agent, owner or occupler of sùch wharf or bulkhead, and the owner of any 
water front, property on the Patapsco river or tributaries shall cause the 
same to be secured and protected in such manner as the harbor board may 
thlnk' proper and may direct, and if the owner is a minor, or cannot be found, 
the harbor board shall hâve such property secured and protected at the ex- 
pense of the owner to be reeovered by the may or and city council in due 
course of law ; any person who f ails to comply with the requirements of this 
section shall pay a fine of ten dollars for every day of non-compliance." 

"Sec. 18. Ail work under a permit Issued by the harbor board shall be done 
in accordanee wlth the rules and régulations of the department and in ac- 
cordance wlth plans and spécifications submitted by the permittee and wholly 
at the expense of the permittee. The permittee shall indemnify and save 
harmless the mayor and city council of Baltimore, its offieers, agents and 
servants, against and from ail damages, cost and expense which they may 
éuffer, or to which they may be put by reason of injury to the person or prop- 
erty of another tesultlng frOm carelessness or négligence on the part of the 
permittee. The procédure under the permit issued by the harbor board shall 
be in strict çompliance with ail applicable laws and ordinances and the rules 
and régulations of the city departments established for the purpose of en- 
forcing them ; and the harbor board shall hâve the right to revoke a permit 
at any time." 

"Sec. 31. No material, refuse or matter of any kind shall be thrown Into, 
deposlted in or placed where the same may fall or be washed Into the Pataps- 
co river, or any of Its tributaries, without written permission from the har- 
bor board, which Is hereby authorized to employ supervisors to see that any 
material permitted to be deposlted is placed where directed by said board, 
and the person applylng for or receiving said permission shall pay for the 
services of said supervisors such rates as the harbor board may deem proper. 
Any person vlolating this section shall pay a fine of not more than two hun- 
■dred dollars, and the harbor board and harbor masters are specially charged 
with the exécution of this section." 

It will thus be seen that as to the Patapsco river, the city of Balti- 
more not only had conf erred upon it the power to provide for the prés- 
ervation of the navigation of it and its tributaries, and the removal 
therefrom of anything detrimental to navigation or health, but to au- 
thorize the érection and maintenance of , and to make such régulations 
as it deemed proper, respecting wharves, bulkheads, piers, and piles, 
and thç keeping of the same in repair, so as to prevent injury to navi- 
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gatïon or health ; and the city was further given authority to "provide 
for the appointment of such officiais and employés as may be necessary 
to exécute the aforegoing powers, and to impose fines and penalties 
for the breach of any ordinances passed) in conf ormity with the act." 

[ 1 ] This State statute clearly defined the power and authority of the 
city of Baltimore over the waters in- question, at the scène of the acci- 
dent, and the ordinances pased in pursuance thereof show the authority 
exercised by the city under the délégation of the power from the state, 
leaving alone for the considération of the court the détermination of 
the liability of the city in the premises. The authorities of the state of 
Maryland regarding liabiHty for injury arising from nuisance upon its 
public highways, caused by the neglect of cities, and holding the cities 
responsible therefor, are many in number, and clear and comprehensive 
in character. Mayor & City Council of Baltimore v. Marriott, 9 Md. 
160, 174, 66 Am. Dec. 326; Taylor v. Cumberland, 64 Md. 68, 20 Atl. 
1027, 54 Am. Rep. 759; Cochran v. Frostburg, 81 Md. 54, 31 Atl. 703, 
27 L. R. A. 728, 48 Am. St. Rep. 479; Hagerstown v. Klotz, 93 Md. 
437, 49 Atl. 836, 54 L. R. A. 940, 86 Am. St. Rep. 437 ; Havre De 
Grâce v. Fletcher, 112 Md. 562, 570, 77 Atl. 114. From the language 
of the législative act, there can be no less doubt of the duty imposed 
on the city than of the conséquences of its failure to perform the same. 
The meanihg of language similar to that used in the act was passed 
upon by the Suprême Court of Maryland, in the case of Baltimore v. 
Marriott, 9 Mdl. 160, 174, 66 Am. Dec. 326, in construing a provision 
of the then charter of the city. There the provision was to the effect 
that the city of Baltimore should hâve "full power and authority" to 
pass ail laws and ordinances necessary to préserve the health of the 
city, and to prevent and remove nuisances, etc., and the court held 
that when the statute conferred power upon the corporation, to be 
exercised for the public good, the exercise of the power was not merely 
discretionary, but imperative, and that the words "power" and "au- 
thority" meant duty andi obligation. This rule, construing the granting 
of power and authority by the Législature to the cities, has been af- 
firmed frequently by the Court of Appeals of Maryland, and as late 
as the year 1910, the Marriott Case, supra, was approved; the court 
saying : 

"We are of the opinion that the effect of the provision in the statute ju8t 
clted, was to place the corporation of Baltimore City in regard to their obli- 
gations to prevent and remove nuisances, upon thè samel footing which Is 
held by Indlviduals and private corporations." Havre de Grâce v, Fletcher 
112 Md. 562, 570, 77 Atl. 114, 117. 

[2] In this case, the city of Baltimore, expressly authorized the 
building eut into the public navigable waters of the Patapsco river, 
from each of the northern and southern boundary lines on the shore 
line of respondent Miller's land, extending some 600 feet, bulkheads, 
piers, and other obstructions, and authorizing the connection of the 
outshore endis of thèse obstructions, by building a Connecting stringer 
or bulkhead in said river, where its waters were constantly used by per- 
sons lawfully engaged in commerce, with vessels of six to nine feet 
draft, and took no précaution whatever, either to superintend the con- 
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struction of the work, or to see that those permitted to do it properly 
did the same, having regard to the saf ety of navigators thereon ; and 
that, toc, in face of the fact that the city had full power and authority 
to appoint the necessary officiais and employés to provide for the su- 
pervision of such work, and to impose fines and penalties for failure to 
comply with its orders ; and, moreover, its own ordinance contemplated 
the f ullest protection to the city f rom damage growing out of the per- 
mission given by it in respect to the building or repair of wharves, 
bulkheads, piers, or piling in said river, the ordinance being : 

"The permlttee shall indemnify and save barmless the mayor and city 
eouncll of Baltimore, its offlcers, agents and servants, against and from ail 
damages, çosts and expenses, whieh they may suffer, or to which they may 
be put, by rèason of injury to the person or property of another, resultlng 
from carelessness or neglect on the part of the permlttee." 

This action of the mayor and council clearly indicated their under- 
standing as to the city's Hability for actions, such as the one at bar, 
and hence provided for indemnity of the city against suit or damage 
arising from thé neglect oî those given permission to obstruct the navi- 
gable waters under their control. The city chose to give the authoriza- 
tion to place the obstruction in the river, and took no step looking 
either to the manner in which the work was to be donc, or to inspect, 
supervisé, or in any respect look after the same, so far as its saf ety 
to marinprs was concerned, or to indemnify itself against harm inci- 
dent to thç i^egligent construction of the same, and under such circum- 
stances Should not be allowed to escape responsibility for injury aris- 
ing to othérs innocently and lawfuUy using such waters, caused by 
the city's omission, and the négligence of those permitted by it to place 
such hidden obstruction in a public wàterway. Indeed, there can be 
but littli^ reasôn why the city should be held less liable for injury from 
a, nuisance of thé character in question placed or allowed to remain in 
the waters of the Patapsco river, with its knowledge, or opportunity 
of knowle<3ge, or by and with its authority and consent, than for one 
caused by a nuisance allowedi upon a public highway or street of the 
city; and this is certainly true in a court of admiralty, where those 
lawfully ùsing such vvaters hâve innocently sustained injuries from 
such neglect, however much it may appear that, as between the city 
and its permlttee, the latter would be primarily liable. 

The question of the nonliability of a municipal corporation for its 
acts of a législative character, and which it exercises as a part of the 
sovereign power, and those private franchises which belong to it as a 
créature of the law, is one which has been much discussed in the au- 
thorities, and the same is stated in différent ways ; but we know of no 
décision that makes clearer what is the obligation for which the city is 
or is not liable, than that of the Court of Appeals of Maryland, in 
County Commissioners v. Duckett, 20 Md. 468, 478 (83 Am. Dec. 557) ; 
the court thére saying : 

"With regard to the liabllity of a public municipal corporation for the acts 
of its offleerë, thë distinction Is between thé exercise of those législative pow-; 
ers which are imposed for public purposes, and as a part of the government 
of the country, and those private franchises which belong to them as a créa- 
ture of the law. Withta the sphère of the former, it enjoys the exemption 
of the government." 
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In that case, the county was heldl liable for its failure to keep a 
public road in saf e condition to travel over ; the court laying down the 
criterion of liability as f ollows : 

"The conditions neeessary to constitute légal liability are a duty imposed 
by law, with the means and agents at their command to exécute it, and ca- 
paeity to sue and be sued imposed by the act of thelr création." 

The îearned judge of the court below, in support of his views, cites 
the cases of Gullikson v. McDonald, 62 Minn. 278, 64 N. W. 812 ; Ogg 
V. Lansing, 35 lowa, 498, 14 Am. Rep. 499; Boehm v. Baltimore, 61 
Md. 265 ; Coonley v. Albany, 132 N. Y. 149, 30 N. E. 382 ; Goodrich 
V. Chicago, 20 111. 447; Winpenny v. Philadelphia, 65 Pa. 137; and 
Faust V. Cleveland, 121 Ped. 810, 58 C. C. A. 194. In the main, thèse 
cases are clearly distinguishable from the one at bar. The first in- 
volved the right of an individual to recover against the city for the de- 
fective condition of a station house, and hence within the doctrine of 
the city's police power ; the second, the failure of the city to carry out 
a health ordinance, and damage arising from exposure to smallpox, 
likewise within the police power of the city; the third, for refusai- to 
issue a permit in connection with the removal of matter dangerous to 
the health of the city ; and, the fourth, Coonley v. City of Albany, 132 
N. Y. 149, 30 N. E. 382, largely inapplicable hère by reason of the 
différence between the New York and the Maryland law regarding 
liability for causes of action of the character in question. This latter 
case, however, is one of interest because of the fact that it grew out 
of an attempt to compel the city of Albany to remove a sunken boat 
in the Hudson river, and the court says ; 

"If the statute of this state had laid on Albany the command in the same 
terms (i. e., as in the Winpenny Case) as to navigable rivera, we should not 
hesitate to follow the décision in a case founded on neglect of performance 
resulting In Injury." 

The fîfth case, Goodrich v. Chicago, 20 111. 457, one very similar to 
this, the court, without citing authorities to support its view, based 
its conclusions upon the fact that the Législature did not intend to 
require the city to carry out the provision with respect to the Chicago 
river, because of the expense, difSculty, and extent of the work. In 
the sixth case, Winpenny v. Philadelphia, 65 Pa. 137, is f ound express 
authority for the views herein containedi. The statute in that case 
placed the direct duty upon the city with regard to navigable waters, 
în language no clearer or more definite than used in this case ; and 
the city was held liable. In this connection, it may be said that the 
rule as to liability for injuries arising from usage of defective public 
highways in Pennsylvania is the same as in Maryland, and hence gives 
to décisions from the courts of that state spécial weight. The seventh 
case, Faust v. Cleveland, will be referred to in connection with the 
rule in admiralty applicable to this class of cases. 

[3] In what we hâve said thus far, we hâve had regard more par- 
ticularly to the city's liability at law, for causes of action such as the 
one involved in this case. We will refer briefly now to the admiralty 
doctrine on the subject. Two cases from the Circuit Court of Appeals 
of the Sixth Circuit (Faust v. Cleveland, 121 Fed. 810, 58 C. C. A. 194, 
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and Great Lakes Towing Co. v. Cleveland, 176 Fed. 492, 100 C. C. A. 
109) bearing upçn the subject under considération in admiralty were 
much relied upon in argument, the first named by the city of Balti- 
more, and the last named by the appellants. The first case, in our 
judgment, having regard to its peculiar facts and circumstances, and 
in the absence of a statute such as we haye hère, does not militate es- 
pecially against the views contended for by the appellants herein ; the 
Circuit Court of Appeals in the last case saying of that décision : 

"In the case of Faust v. City of Cleveland, we had before us a case where 
the appellant had filed a libel in personam against the city to recover dam- 
ages for an injury to a vessel navigating the same stream, whlch, It was al- 
légea, it was the duty of the city to hâve removed. We dealt wlth the case 
as one Involving the question whether the river was a 'highway' vrithin the 
meaning of the statute above quoted. We held that it was not, and, without 
further Inqulry, affirmed the judgment of the lower court, which was for the 
défendant. But hère the oontrolling fact is that the city was chargea, with 
the care, supervision, and control of the offending structure hy statute. 
* * * The city knew of thèse submergea timbers, for it put them there. 
And it should not bave removed the piles, or suffered them to be removed, 
without giving warning to those navigating the river of the danger." 

In the latter décision (176 Fed. 492, 100 C. C. A. 109) the views 
expressed strongly support the contention of appellants hère that the 
city, under the circumstances of this case, is liable. The Suprême 
Court of the United States in Workman v. New York, 179 U. S. 552, 
at pages 557, 558, 21 Sup. Ct. 212, at page 214 (45 L. Ed. 314), has 
recently had under review this entire doctrine arising in cases in ad- 
miralty, and from which décision it would) appear that the court holds 
that even the nonliability of a city by reason of the exercise of its 
governmental functions does not serve to relieve it from liability, 
where the cause of action is one maritime in character, and properly 
maintainable in an admiralty court; the court, through Mr. Justice 
White, saying : 

"ïhe proposition then whlch we must first consider may be thus stated? 
Although by the maritime law the duty rests upon courts of admiralty to 
afCord redress for every Injury to person or property where the subject-matter 
is withln the cognizance of such courts and when the wrongdoer Is amenable 
to process, nevertheless the admiralty courts must deny ail relief whenever 
redress for a wrong would not be afforded by the local law of a partlculâr 
State or the course of décisions thereln. And this, not because, by the rule 
prevailing in the state, the wrongdoer Is not generally responsible and usually 
subject to process of courts of justice, but because in the commission of a 
particular act causlng direct Injury to a person or property it is considered, 
by the local décisions, that the wrongdoer is endowed wlth ail the attributes 
of sovereignty, and therefore, as to injuries by it done to others in the as-' 
sumed sovereign character, courts are unable to administer justice by afford- 
ing redress for the wrong inflicted. 

"The practical destruction of a unlform maritime law whlch must arise 
from this promise is made manifest when It is considered that, if it be true 
that the principles of the gênerai maritime law giving relief for every charac- 
ter of maritime tort where the wrongdoer is subjfict to the jurisdictioa of ad- 
miralty courts can be overthrown by conflicting décisions of state courts, it 
would follow that there would be no gênerai maritime law for the redress 
of wrongs, as such law would be necessarily one thing In one state, and one 
In another ; one thing in one part of the United States, and a différent thing 
in some other part. As the power to change state laws or state décisions 
rests with the state authorities by which such laws are enacted or décisions 
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renderefl, It would come to pass that the maritime law affordlng relief for 
wrongs done, instead of being gênerai and ever abidlng, would be purely 
local — would be one thlng to-day and another tbing to-morrow. That the con- 
fusion to resuit would amount to the abrogation ôf a uniform maritime law 
Is at once patent. • * * (At page 559 of 179 U. S., at page 214 of 21 Sup. 
et. [45 II. Ed. 314]). The dlsappearance of ail symmetry In the maritime law 
and the law on the other subjects refèrred to, whlch would thus arise, would, 
however, not be the only evil sprlnging from the application of the principle 
relied on, since the maritime law whlch would survive would hâve embedded 
In it a déniai of justice. This must be the inévitable conséquence of admlt- 
ting the proposition whlch assumes that the maritime law disregards the rights 
of individuals to be protected in their persons and property from wrongful 
Injury, by recognizing that those who are amenable to the jurisdietion of 
courts of admiralty are nevertheless endowed with a supposed governmental 
attribute by whlch they can inflict injury upon the person or property of 
another, and yet escape ail responsibility therefor. It canuot be doubted that 
the greater part, if not the whole, of the maritime commerce of the country 
Is elther initiated or termina ted in ports where municipal corporations exist. 
Ail the vessels, whether domestic or foreign, In whlch this vast commerce la 
carried on, under the rule refèrred to, could be subjected to injury and wrong 
without power to obtain redress, since every municlpality would be hedged 
about with the attributes of suprême sovereignty." Workman v. New York, 
179 TJ. S. 552, supra, and especially pages 557, 558 and 559, 21 Sup. Ot 212, 
at page 214, 45 L. Ed. 314. 

This case, however, does not require us especially to enter upon a 
discussion of that question, or to go to the extent that the Suprême 
Court did in the Workman Case, since hère we hâve clearly a case of 
injury arising not from the exercise of the city's governmental func- 
tions, but because of default in one of its private obligations incurred 
as a créature of the law, and moreover, one for which, as before stated, 
liability would exist at law, and hence in a court of admiralty, where 
less harsh and stringent rules should prevail, certainly responsibility 
cannot be escaped. 

It foUows, from what has been said, that the decree of the lower 
court, in so far as it holds the cross-appellants, Miller and wife, liable, 
and relieves the county commissioners of Baltimore county from re- 
sponsibility, should be affirmed, and that so far as it relieves the city 
of Baltimore from liability, it should be reversed, with costs to the 
appellants in this court against said Miller and wife, and. the city of 
Baltimore, and with costs to the county commissioners of Baltimore 
county against the appellants and cross-appellants. 

The case will be remanded, with directions to the court below to 
proceed further therein, as indicated by the views herein set forth. 



COOK T. BOBINSON (FAIBBANKS BANKING CO., Garnisbee; H. P. 
PARKIN, Intervener).t 

(Circuit Court of Appeals, Nlnth Circuit. MareU 18, 1912.) 

No. 2,013. 

I. Bankbtjptct (5 198*) — Liens— Vacation— Statdtes. 

Bankruptcy Act July 1, 1898, c. 541, § 67c, 30 Stat. 564 (U. S. Comp. St. 
1901, p. 3449), provides that a lien created or obtained In or pursuant to 
any suit or proceedlng at law or in equity, including an attachment on 

•For otlier cases see same toplc & { ndmbeb In Dac. & Am. Digs. 1907 to date, & Rep'r Indexa* 
194 F. — 50 t Rehearing^enied Uay 22, 191Î. 
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■ même prdoeés or 4 JndgiDent by confession, whlch waa begon «gatast 
a person within four months before the flling of the bankraptcy péti- 
tion, shall be dlssolved by the adjudication If the lien was obtainéd and 
permltted whlle the défendant was Insolvent, and Its existence or en- 
forcement will work a préférence, or the parties to be beneflted thereby 
had reasonable cause to believe that défendant was Insolvent and in 
contemplation oî bankruptcy, or thàt the lien was sought and permltted 
In fraud of thé provisions of the act: but by subdivision "t" ail levles, 
judgments, attachments, or other liens obtainéd through légal proceed- 
fngs against a person who is Insolvent at any tlme wlthin four months 
before bankruptcy are made vold in case he Is adjudged a bankrupt, etc. 
Eeld, that snch subdivisions are répugnant to eaeh other, and that sub- 
division "f" is controlling. 

[Ed. Note.— For other cases, gee Bankruptcy, Cent Dlg. S§ 2S9, 296- 
816; Dec. Dlg. | 198.»] 

2. Pankkuptcy (§ 100*) — Adjudication— PAKTTES—EFrECT. 

Creditors of a bankrupt are parties to the proceedlngs to hâve him so 
ad.1ndged, and are precltided by the adjudication In so far at least as It 
détermines the debtor's Insolvency, and that he bas committed an act of 
bankruptcy wlthin four months prier to the flling of the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. |§ 60, 131, 141- 
144; Dec. Dlg. § 100.*] 
8. Bankruptct (§ 100*) — Liens— Vacation. 

Bankruptcy Act July 1, 1808. e. 541, | 67f, 80 Stat. 565 (TJ. S. Comp. 
St 1901, p. 34."i0), provides that àll levles, judgments, attachments, or 
other liens obtainéd through légal proceedlngs against a person who is 
insolvent at any tlme wlthin four months prior to the flling of a pétition 
in bankruptcy against him, shall be deemed null and vold In case he is ad- 
judged a bankrupt and the property affected by the levy shall pass freed 
: therefrom to the trustée unless the court shall order that the lien be 
preserved for the beneflt of the estate. Hehl, that where an attachment 
was levied on the property of a bankrupt within the four months' period, 
such attachment being rendered vold by reason of the subséquent adju- 
dication, the insolvency of the bankrupt at the tlme the attachment was 
levied was not materlal, In défense of the trustee'a rlght to Intervene and 
recover the attached property ; such issue liaving been conclusively deter- 
miiied by the adjudication. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. |§ 60, 131, 141- 
144; Dec. Dig. § 100.*] 

Ifn Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska. 

Action by Henry Cook against Charles J. Robinson and the Fair- 
banks Banking Company, garnishee, in. which H. P. Parkin, trustée in 
bankruptcy of the défendant Robinson, intervened. From an order 
vacating an attachment, plaintiflf brings error. Affirmed. 

On July 18, 1910, plalntllï In error, the plalntlff below, Instltuted an ac- 
tion against Robinson, one of the défendants in error, to recover upon two 
promissory notes aggregatlng $10,000; one having been glven September 20, 
1909, and the other November 12, 1909. On the s^me day a writ of attach- 
ment issued, and the sam© was on July ISth, July 19th, and Âugust 4th 
of the same year levied upon différent propertles of Robinson. Judgment of 
default was entered against Robinson bu the action October 26, 1910. On 
November 5, 1910, H. B. Parkin, trustée In bankruptcy for Robinson, one 
of the other défendants In error, was allowed to intervene in the action, 
«nd on the same day flled Ms Complaint in intervention thereln. The com^ 
plaint sets forth, in brlef^ that on August 27, 1910, an Involuutary pétition 
in bankruptcy was flled against Robinson; that on September 16, 1910, he 
was duly adjudged a bankrupt; that thereafter by order of the court the 

•l'or other caaei ses aame toplc & | numbbe In Dec. & Am, Dlg». 1907 to date, & Rep'r Indexes 
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cause was referred to W. H, Adams, référée In bankruptoy ; that at a regu- 
lar meeting of the creditors of the bankrupt the Intervener was on October 
18, 1910, duly appolnted trustée of the bankrupt's estate, qualifled as such, 
and entered upon the discharge of bis duties ; that plaintift on July 18, 1910, 
and within four months prier to the flling of the pétition in bankruptcy, 
caused an attachment to be issued and levled upon the property of the bank- 
rupt; that plaintiff now holds such property under such attachment; and 
that at the time of the levies of attachment and subséquent thereto the de- 
fendant Robinson was insolvent and unable to pay his debts, by reason 
whereof the attachment is null and void. The prayer is for a dissolution 
of the attachment and an order directlng the marshal to turn over the prop- 
erty held under the levy to the trustée. The answer slmply dénies ail the 
allégations of the complaint exceTiting such as pertain to the issuance of 
the writ of attachment and its levy upoji the property of Robinson. Under 
the issues thus formulated a trial wan had before a jury, resulting in a 
verdict and judgment favorable to the intervener and against plaintiff. Fur- 
ther facts necessary to a détermination of the controversy are stated In the 
opinion. 

Stevens, Roth & D'içnan, Metson, Drew & Mackenzie, and Hora- 
tio Alling, for plaintiff in error. 

McGowan & Clark, Albert Fink, and Thomas R. White, for de- 
fendants in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
The référée in bankruptcy was called in behalf of the trustée and per- 
mitted over objections to testify respecting and to give in évidence 
a "list of debts proved" against the bankrupt's estate. Attending 
the list is a statement by the référée that : 

"The following Is a list of creditors who hâve proved thelr debts at the 
flrst meeting and subsequently." 

It simply contains the names of the claimants with the amounts 
set opposite, and was filed in the District Court January 16, 1911. 
There is nothing stated in connection with the claims to show the 
date when they accrutd. The aggregate of the list is $14,487.96. 
To be added to thèse are the claims of the plaintiff amounting to 
$10,950, which, according to the showing in that way, make a sum 
total of indebtedness of the bankrupt of $25,437.96. The claimants 
themselves or witnesses cognizant of the fact gave évidence respect- 
ing ail thèse claims except seven, which aggregate $7,103.61. This 
sum, deducted from the total claims shown by the list with Cook's 
claim added, leaves a margin of $18,334.20, and constituted a factor 
in determining the true aggregate amount of the liabilities of the 
bankrupt. Itis questioned that the list was ever admitted in évi- 
dence; but the record shows that it was, and it was finally marked as 
an exhibit. See Record, p. 336. Now, it is objected that the testi- 
mony of Adams respecting the claims contained in the list was by 
nature hearsay, and therefore incompétent to prove that the liabili- 
ties of Robinson existed at a date antécédent to the date of filing 
such claims, and that the list, Exhibit 10, was itself incompétent to 
establish the existence of such claims. This constitutes the basis 
for the first assignment of error. 
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The second assîgnment relates to the introduction and admission 
in évidence over objection of intervener's Exhibit 9, being the inven- 
tory and appraisement of the property of Robinson fîled by the ap- 
praisers November 9, 1910, because it does not tend to prove the 
fair valuation of Robinson's property on July 18 and August 4, 1910, 
the date of the levies of the writ of attachment. 

The third pertains to the admission over objection of intervener's 
Exhibit No. 7, being a schedule containing a list of properties and 
creditors filed by the bankrupt October 18, 1910,- for the like reason 
that it does not tend to prove either the amount of his liabilities or 
the fair valuation of his property on said July 18 and August 4, 1910, 
and for the further reason that the schedule constitutes a "self-serv- 
ing déclaration. 

Thèse assignments, among- others, are confidently relied upon as 
showing cause for reversai of the judgment of the District Court. 
We hâve concluded, however, after a very careful study of the record 
and considération of the real controversy involved, that they are 
rendered wholly irrelevant and immaterial by reason of the order or 
judgment adjudicating Robinson a bankrupt. This judgment of 
adjudication is preclusive of ail thèse questions. This although the 
pétition of intervention was framed upon the theory that it was es- 
sential to show that the bankrupt was insolvent at the date upon 
which the levies of attachment were made, and although the cause 
was tried upon that theory. 

The plaintifif in error is himself a creditor of Robinson, and it 
was by reason of that relationship that he was enabled to obtain an 
attachment against the bankrupt's property. It is provided by the 
Bankruptcy Act that the bankrupt- or any creditor may appear and 
plead to the pétition (for involuntary bankruptcy) within five days 
after the retum day, or within such further time as the court may 
allow. If neither the bankrupt nor any of his creditors shall so 
appear and controvert the facts alleged in the pétition, then the judge 
is empowered and directed to détermine as soon as may be the issues 
presented by the pleadings, unless for the question of insolvency or 
any act of bankruptcy alleged in the pétition a jury is demanded. 
If on the last day within which pleadings may be filed none are filed, 
the judge is authorized on the next day to make the adjudication. Sec- 
tion 18, subds. "a," "b," "c," and "d," and section 19, subd. "a," of 
the Bankruptcy Act. So far as the record shows, the adjudication 
was regularly made, and no question has been interposed to the juris- 
diction of the District Court to pronounce it. 

Five acts of bankruptcy are prescribed by the statute. The third 
consists in having suffered or permitted while insolvent any creditor 
to obtain a préférence through légal proceedings, and not having at 
least five days before a sale or final disposition of any property 
affected thereby vacated or discharged such préférence; and the 
fifth in having admitted in writing his inability to pay his debts and 
his willingness to be adjudged a bankrupt on that ground. A péti- 
tion may be filed against a person who is insolvent and who has 
committed an act of bankruptcy within four months after the com- 
mission of such act. Section 3, subds. "a" and "b." 
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[1] As it is matter for considération, we further call attention 
in this relation to certain clauses of the act respecting liens. By 
section 67, subd. "c," it is provided that: 

"A lien created by or obtalned in or pursuant to any suit or proceeding 
at law or in equity, including an attachment upon mesne process or a judg- 
ment by confession, which was begun against a person within four months 
before the flling of a pétition In bankruptcy by or against such person sball 
be dissolved by the adjudication of such person to be a bankrupt if (1) It 
appears that said lien was obtalned and permltted whlle the défendant was In- 
solvent and that its existence and enforcement will work a préférence, or 

(2) the party or parties to be benefited thereby had reasonable cause to be- 
lieve the défendant was insolveut and in contemplation of bankruptcy, or 

(3) that such lien was sought and permltted in fraud of the provisions of 
this act." 

And by subdivision "i" : 

"That aU levles, judgments, attachments, or other liens, obtalned through 
légal proceedings against a person who is Insolvent at any time within four 
months prlor to the filing of a pétition in bankruptcy against him, shall be 
deemed nuU and void in case he is adjudged a bankrupt, and the property 
affected by the levy, judgment, attachment, or other lien shall be deemed 
wholly discharged and released from the same, and shall pass to the trustée 
as a part of the estate of the bankrupt, unless the court shall, on due notice, 
order that the rlght under such levy, judgment, attachment, or other lien 
shall be preserved for the beneflt of the estate." 

With thèse statutes in view, let us examine the pétition filed for 
having Robinson adjudicated a bankrupt. The amended pétition 
was filed Septembér 10, 1910; the original having been filed August 
27th previous. The adjudication was made Septembér 16, 1910. 
Among other things, it sets out that Robinson is insolvent and un- 
able to pay his debts ; that within four months prior to the filing of 
the pétition Robinson committed an act of bankruptcy, consisting 
in the institution by Cook of the action to recover for an indebted- 
ness of $10,000 and interest owing by Robinson to Cook, and the 
levy of the attachment on July 18, 1910, and August 4, 1910, upon 
the property of Robinson, and the securing of an injunction by 
Cook against Robinson restraining the latter from disposing of any 
of his property, it being alleged in connection therewith that, unless 
Robinson is adjudicated a bankrupt, Cook will secure a préférence 
over and above ail the other creditors whose claims are equal in 
rank and ahead of those creditors having preferred claims, some of 
the claims of the latter class being set out. 

Then it is further alleged that Robinson had admitted in writing 
his inability to pay his debts and his willingness to be adjudged a 
bankrupt on that ground, a copy of which admission accompanies 
the pétition. With relation to thife pétition it might possibly be ob- 
jected that the first alleged act pf bankruptcy is not well pleaded; 
in other words, that the facts stated do not constitute an act of bank- 
ruptcy as contemplated by the statute, in that it is not shown that a 
or any sale was made of the property, or that Robinson f ailed within 
five days of such sale to vacate or discharge the préférence. It is al- 
leged, however, that Robinson is unable to pay his debts. But if 
it be that the oetition is déficient in stating a cause in respect to 
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the third act of bankruptcy, there can be no question that an act of 
bankruptcy on the part of Robinson by admitting in writing his 
inability to pay his debts, etc., has been well pleaded. So that the 
pétition présents the two cardinal issues: Robinson's insolvency, 
and the commission of an act of bankruptcy. Upon considération of 
thèse hë was adjudged a bankrupt. It has been held, under a con- 
struction of the Bankruptcy Act by the Suprême Court, that where 
it is sought to hâve the debtor adjudged a bankrupt for having made 
a gênerai assignment for the benefit of his creditors, it was not es- 
sential that it be either alleged or proved that the bankrupt was in- 
solvent. ■ West Company v. Lea, 174 U. S. 509, 19 Sup. Ct. 836, 
43 L. Éd. 1098. The same déduction may perhaps be predicated 
of ' the fifth act of bankruptcy because it is not required by the stat- 
ute that the debtor shall be insolvent at the time of making his 
admissi(in in writing of his inability to pay his debts, etc. But, 
however this may be, the allégation of Robinson's insolvency was 
essential in view of the attachments pending against his property. 
It must be further premised that the controversy inaugurated under 
the présent action is wholly collatéral to the proceeding in which 
Robinson wâs adjudged a bankrupt. 

[2] Now, the creditors of the bankrupt became parties to the 
proceecjing to hâve him so adjudged and are precluded by the order 
of adjudièatibri in so fai* at least as the adjudication détermines the 
insolvency of the debtor, and that he has committed an act of bank- 
ruptcy wîthin' four môriths of the filing of the pétition. In Bear v. 
Chàse, 99 Fed. 920, 924, 40 C. C. A. 182, 186, a case bearing near 
analogy updn the facts tO' the case at bar, the Circuit Court of Ap- 
peals for the Fourth Circuit expressly held that : 

"Upon ihe adjudication of tlie bankrupt, ail creditors became parties to 
the banktuptey' proceedings bj opération of law, and particularly thèse 
creditors bj* whose acts the bankruptcy was caused." 

HerCj as there, the person running the attachment is a créditer 
of the bankrupt, and it was he who through the attachment precip- 
itated the proceeding in bankruptcy. So in Hackney v. Hargreaves 
Bros., 13 Am. Bankr. Rep. 164, 170, 68 Neb. 624, 99 N. W. 675, 
which was a contest between a trustée in bankruptcy and one sought 
to be charged as a creditor having received unlawful préférence, 
the court gave a like rendering of the law, as follows: 

"The défendants In the action are not third parties In the sensé that they 
are in no wise connected with the bankruptcy proceedings, beenuse, for the 
purpose of thèse controversies, and in determining their liability, they are 
sought to be çharged as creditors of the bankrupt having received unlawful 
préférences, and for such purpbses were necessarily parties to the bankrupt- 
cy proceedings." 

Being parties to the bankruptcy proceeding, it must follow that 
the creditors are precluded by the adjudication upon such issues as 
must necessarily be determined in order to pass judgment; other- 
wise there would be no ènd to controversy as to thèse matters, as 
every creditor would daim the right to be heard by independent suit. 
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As was said in Re American Brewing Co., 112 Fed. 752-758, 50 
C. C. A. 517, 523: 

"If It were necessary, In order to blnd creditors by a judgment In bank- 
ruptcy, that they should appear and answer, as they always hâve a right 
to do, then an adjudication could be prevented simply by creditors abstaln- 
Ing from appearlng in the proceedings. But It is well settled that the pro- 
ceedings are in a large sensé in rem, and are binding wliether the bankrupt 
or creditors appear or not." 

And it has been held that the adjudication in bankruptcy, until 
avoided by direct proceeding, is as binding and conclusive upon the 
bankrupt and the creditors as much so as a judgment inter partes 
on due hearing in a court of compétent jurisdiction. In re Jrlecox, 
164 Fed. 823-825, 90 C. C. A. 627. See, also, In re First National 
Bank ÇC. C. A. 8th Ct.) 152 Fed. 64-70, 81 C. C. A. 260, 11 Ann. 
Cas. 355. 

In the case at bar, as we hâve seen, two of the essentials to be 
determined in the course of the adjudication were the insolvency of 
the debtor, and the admission in writing of his inability to pay his 
debts and his willingness to be adjudged a bankrupt on that ground, 
and this within four months préviens to the filing of the pétition. 
So that the plaintifï in error is precluded by the adjudication to ques- 
tion the insolvency of Robinson at the time of the filing of the 
pétition in bankruptcy, and it does not affect the case that Robinson 
may not hâve been insolvent at the time the attachments of Cook 
were levied. This for the reason that by subdivision "f" of section 
67 ail attachments levied against a person insolvent at any time 
within four months prior to the filing of the pétition in bankruptcy 
are deemed nuU and void, in case the adjudication in bankruptcy is 
made. The attachment is annulled by force of the adjudication, and 
the trustée becomes entitled to the property free of the lien or in- 
cumbrance thereof. 

Subdivision "c" of section 67 déclares, in eflfect, that a lien ac- 
quired by attachment shall be dissolved by the adjudication if it ap- 
pears that such lien was obtained and permitted while the défendant 
was insolvent and that its existence and enforcement will work a 
préférence; but it has been determined that subdivision "c" is ré- 
pugnant to the provisions of subdivision "f" on the same subject, 
and that the latter provisions should prevail. It was so held in Re 
Richards by the Circuit Court of Appeals of the Seventh Circuit, 
96 Fed. 935, 37 C. C. A. 634. The court there, speaking through 
Jenkens, C. ]., says: 

"Thèse two subdivisions, 'c' and 'f,' In our judgment, are plalnly antago- 
nistlc and irreconcilable. The former saves a lien obtained through légal 
proceedings begun within four montha unlesg it was obtained and permitted 
while the debtor was insolvent, or the creditor had reasonable cause to be- 
lieve such insolvency, or the lien was sought and permitted in fraud of the 
provisions of the act. The question of the pecunlary condition of the debtor 
and knowledge upon the part of the creditor are influentlal in determining 
the valldity of the lien so obtained. But subdivision 'f is broader in its 
scope, and avolds ail liens obtained through légal proceedings within the 
time stated against a person who is insolvent, within the meanlng of the 
subdivision, irrespective of knowledge on the part of the créditer of the 
fact of Insolvency, and irrespective of the question whether the obtaining of 
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the lien wàs In any way suffered and permitted by the debtor. It avolds ail 
liens obtained tàrough légal' proceedings agalnst a person who Is Insolvent 
witbln four months before tbe flling of the pétition." 

It is then held that subdivision "f" must control. The history of 
the législation is gone into and deemed confirmatory of the conclu- 
sion reached. The same construction was given to thèse subdivisions 
in Bear v. Chase, supra. Speaking of subdivision "f," section 67, the 
court says: 

"Not only does tbls section make null and vold the levy of the attachments 
under the circumstances of this case, but it expressly provides that the 
property affected by the levy shall be wholly discharged and released from 
the same, and that it shall pass to the trustée as a part of the bankrupt'g 
estate, unless the court, upon due notice, shall order that the right under 
such lien be preserved for the beneflt of such estate. This section is broad 
and comprehensive in its terms, and toc clear to admit of serious controver- 
sy. Under it no préférence can be acquired by the levy of attachments with- 
In four months of the filing of a pétition in bankruptcy." 

See, also, In re Kenney (D. C.) 97 Fed. 554, 557. 

[3] Cook's attachment therefore having been rendered null and 
void by reason of the adjudication in bankruptcy, it was of no fur- 
ther potency to affect or incumber the property of the bankrupt, and 
it follows that the inquiry as to the insolvency of the bankrupt at the 
time the attachment was levied was wholly irrelevant and immaterial. 
It couldl in no way, affect the inefficacy of the attachment so rendered 
by the adjudication. So also were the list of claims proved, the in- 
ventory and appraisement and the schedules containing the list of 
properties and creditors of Robinson wholly immaterial and irrele- 
vant for the purpose of showing the insolvency .at any time, as the 
adjudication precluded further inquiry upon the subject, and the ad- 
mission thereof in évidence could not in any way affect the plaintiff 
in error to his in jury; he being also precluded by the adjudication 
to furthef question the insolvency of Robinson at any time within 
four months previous to such adjudication. 

The cases relied upon by the plaintiff in error as authority that the 
creditors are not parties to the proceeding in bankruptcy and are not 
precluded by the adjudication are not to the purpose. Cullinane v. 
State Bank of Waverley, 12 Am. Bankr. Rep. 776, 123 lowa, 340, 98 N. 
W. 887, was a case by the trustée to recover an alleged préférence ob- 
tained by chattel mortgage. The mortgaged property had been sold 
and the proceeds thereof applied upon the indebtedness of the bank- 
rupt, and the mortgage. By subséquent collections the indebtedness 
was fully discharged. In re Chappell (D. C.) 113 Fed. 545, was a 
case of like nature to recover certain partial payments alleged to hâve 
been madè by way of préférence. As it pertained to those préfér- 
ences, the parties défendant could not be considered parties to the 
bankruptcy proceedings, and of course would not be bound by the ad- 
judication. But as it is said in Bear v. Chase, supra: 

"Thèse attacbing creditors do not occupy the relation of third persons In 
possession of, or adverse claimants dealing with, the property of the bank- 
rupt." 
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The remaining three assignments of error consist: First, in the al- 
leged erroneous theory adopted by the court respecting the fair valua- 
tion of the property; second, remarks of the judge alleged to be 
prejudicial to the plaîntiff in error; andi, third, certain alleged mis- 
cellaneous and unclassified errors in the admission and rejection of 
évidence and in the giving and refusing instructions. Like the three 
assignments just considered, thèse are likewise rendered immaterial 
by the adjudication in bankruptcy. In fact, under the conditions pre- 
vailing, ail that was necessary to the dissolution of the attachment was 
the mère suggestion on the part of the trustée that the adjudication 
was had and that the attachment was levied within four months of the 
adjudication. 

Thèse considérations lead to an afHrmance of the judgment, and it 
is so ordered. 



FOLGER V. PUTNAM et aL 

In re FOLGER. 

(Circuit Court of Appeals, Nlnth Circuit. March 18, 1912.) 

No. 1,998. 

1. Bankrtjptct (|§ 58, 59*) — Peefeebnce— What Constitutes— Act of Bank- 

BUPTCT. 

Bankruptcy Act July 1, 1898, c. 541, § 60a, 30 Stat. 562 (U. S. Comp. St. 
1901, p. 3445), relates to preferred creditors, and provides that a persoii 
Bhall be deemed to hâve given a préférence If, belng insolvent, he has 
within four months before the filing of the pétition, or after the filing 
and before adjudication, suffered a judgment to be entered agaiust him 
lu favor of any person, or made a transfer of hls property, and the ef- 
fect of the enforcement of any such judgment or transfer would be to 
enable any one of hls creditors to obtain a greater percentage of his debt 
than any other of such créditera In the sa me class. Held, that such déf- 
inition of a "préférence" confines Its sufEerance or acqulrement to twci 
classes of transactions, vlz., a judgment obtalned within four months 
before the filing of the pétition In bankruptcy and before adjudication, 
and a transfer made by the bankrupt within the same period of timei 
contradistlngulshing the préférence by a transfer from that of procuring 
or sufCering a judgment to be entered, etc. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 57, 72-79. 
81, 82 ; Dec. Dlg. §§ 58, 59.*] 

2. Bankktjptct (§ 198*) — Liens— Dissolution— Statutes. 

BankruptCT Act July 1, 1898, c. 541, § 67c, 30 Stat. 564 (U. S. Comp. 
St. 1901, p. 3449), déclares that ail liens obtalned by suit at law or In 
equlty, Including attachment on mesne process or a judgment by confes- 
sion begun within four months before the flllng of the pétition in bank- 
ruptcy, shall be dissolved by the adjudication, If it appear that the lien 
was obtalned or permitted while the debtor was insolvent, or that its 
existence or enforcement wlU work a préférence. Hcld, that such clause 
recognlzes a préférence obtained through an attachment acqulred on 
mesne process pursuant to a suit or proceeding at law or In equlty, pro- 
vldlng the attachment shall hâve been obtained vphile the debtor was In- 
solvent, and its existence and enforcement will operate as a préférence^ 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 289, 296- 
316 ; Dec. Dlg. § 198.*] 

•For other cases see same topic & { mcmbbk In Dec. A Am. DIgs. 1907 to date, & Rep'r Indexe* 



791 194 ("EDEBAI/ RBPOBTBa 

S. Bankbttptct (§ 198*) — Statuts— Consteuction. 

Bankruptcy Act July 1, 1898, c. 541, § 67c, 30 Stat. 564 (T7. S. Comp. St. 
1901, p. 3449), saves to a creditor a lien .obtained through légal proceed- 
Ings begun wlthln four months unless obtained while the debtor was 
Insolvent, or the créditer' had reasonable cause to belleve such Insolvency, 
or the lien was songht and permltted In fraud of the provisions of the 
act, whUe subdivision "t" avoids ail liens obtained through légal pro- 
ceedlngs wlthln the four months' period agalnst a person who is insolvent, 
irrespective of the credltor's knowledge of Insolvency, and of the question 
whether the obtaining of the lien waslnany way suffered or permltted by 
the debtor. Held that whlle subdivisions "c" and "f" areantagonistlc and 
irreconcilable, and subdivision "f" was controUlng, the two subdivisions 
must be read together in construlng the act, and hence, a préférence may 
not only consist in the bankrupt's procuring or sufferlng a Judgment to 
be entered agalnst hlm or making a transfer of his property wlthln four 
monthsrof the flllng of the bankruptcy proceedlngs, but also by the créa- 
tion of a lien by attaehmcnt wlthin the four months' period, the existence 
or en forcement of whlch wiU work a préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. |S 289, 296- 
816; Dec. Dlg. § 198.*] 

4. Bankbuptct (§ 59*) — Àct of Bankruptct— Attachment. 

Bankruptcy Act July 1, 1898, c. 541*. 8 3a, subd. 3, 30 Stat. 546 (U. S. 
Comp. St. 1901, p. 3422), provides that an act of bankruptcy shall con- 
sist lii 'the bankrupt having suffered or permltted, while Insolvent, any 
creditor to obtain a préférence through, légal proceedlngs, and not having 
at least flve days before a sale or final disposition of any property af- 
fecte(} by such préférence vacated or discharged the same. Held, that 
slnce under section 1, subd. 25, the word "transfer" includes every mode 
of disposlng of or partlng wlth property, or the possession thereof, either 
absolutely or bondi tlonally as a payment, pledge, mortgage, gift, or se- 
curlty,, vvhere a bankrupt, whlle Insolvent, failed to discharge an attach- 
ment, fi,ve days before the expiration of the four months' period, af ter 
which ît would hâve become an irrévocable incumbrance on the property 
attached and operate as a préférence to the attaching creditor, the bank- 
rupt thereby conimitted an act of bankruptcy and was subject to adjui 
dication., 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 81, 82 ; Dec. 
Dig.§59.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of California, in Bankruptcy. 

In the matter of bankruptcy proceedings of J. A. Folger. Pétition 
for revision of a judgment overruling a demurrer of Kate C. Putnam, 
as administratrix of the estate of Fred C. Putnam, deceased, and 
others, praying that petitioner be adjudged a bankrupt. Affirmed. 

Thls is a pétition to thls court for a revision of the Judgment of the Dis- 
trict Court overruling a demurrer to a pétition In bankruptcy praying that 
the petitioner herein, J. A. Folger, be adjudged a bankrupt. The pétition 
for the adjudication was flled November 2, 1910, and sets forth, among 
other thingS: 

"That withln four months next precedlng the fillng of this pétition sald 
J. A. Folger commltted an act of bankruptcy, In that he suffered and permlt- 
ted, while insolvent, a creditor, one Charles C. Moore, to obtain a préférence 
through légal proceedings, and did not, wlthin five days before the flnal dis- 
position of the property afEected by said préférence, or at ail, vacate or 
discharge the same. 

"That on theSd day of July, 1910, one Charles 0. Moore commenced an 
action in the superior court of the state of California, in and for the dty 
and county of San Francisco, agalnst sald J. A. Folger, to recover the sum 

*For other caaeg see 8ame topic & S nttmbbb In Dec. & Am. DlgB. 1907 to date, & Rep'r Ind«xn 
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of $21,443.75, together wlth accrued Interest thereon, whlch action ever since 
bas been and is now pendlng In said court, and bas never been dlsmissed 
or determlned adversely to the plalntiff herein. That sald action was brought 
by sald Charles C. Moore for the purpose of obtalning from J. A. Folger 
contribution of the amount due as a joint Indorser of a promlssory note, 
made, executed, and delivered by the Océan Shore Rallway Company, to the 
Mercantile Trust Company of San Francisco for the sum of $120,000 pay- 
able at the said clty and county of San Francisco, on June 27, 1910, and 
indorsed by sald Charles C. Moore and J. A. Folger. That sald Oceàn Shore 
Rallway Company falled and neglected to pay sald note, and that sald 
Charles C. Moore was requlred to and did pay the sum of $84,975 on account 
thereof. That sald action is brought to enforce a just and valld Indebted- 
ness due from sald J. A. Folger, and that he has no good légal or équitable 
défense thereto. 

"That on sald 2d day of July, 1910, sald Charles O. Moore caused the 
elerk of sald court in whlch said action was brought to Issue a wrlt of at- 
tachment in sald action, and sald clerk duly Issued the same In the sum of 
$21,443.75, whlch writ was thereupon duly delivered to the sherlff of said 
City and county of San Francisco, who thereupon duly levled the same upon 
property there and then belonglng to said J. A. Folger, and conslstlng of 
ail stock owned by hlm In the Océan Shore Railway Company. That there- 
after allas writs of attachment were duly Issued in sald action and duly 
levied by sald sherlff on property there and then belonglng to said J. A. 
Folger and conSlstlng of shares of stock in the Folger Estate Comt)any, a 
corporation, and shares of stock In the J. A. Folger & Cb., a corporation, 
and on money, crédits, goods, effects, debts, and property due from siid J. 
A. Folger & Co. a corporation, to sald J. A. Folger. That sald property 
was of the value of upwards of SfîO.OOO. 

"That the attachments so levied hâve never been relensed. determlned, 
or vacated, or (îischarged, but that they ever since hâve and do now constl- 
tute subslsting liens upon the property of sald J. A. Folger, and that on No- 
vember 3, 1910, said liens wlll become a préférence not to be released or 
avolded by bankruptcy proceedlngs, and that sald attached property wlll be- 
come and be finally dlsposed of and sequestrated by said Charles 0. Moore, 
and that your petltioners and the' gênerai credltors of said J. A. Folger wlll 
be deprlved of sald property and of the value thereof." 

W. W. Kaufman (Walter D. Mansfield, of counsel), for petitioner. 
L. S. Melsted and Edwin H. Williams, for respondents. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON. District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
Several grounds of demurrer are assigned, but the sole question pre- 
sented for our détermination is whether the pétition for adjudication 
charges an act of bankruptcy as having been committed by Folger 
under section 3a, subdivision 3, of the Bankruptcy Act. 

It will be noted from the pétition for adjudication that the attach- 
ment was issued and levied upon Folger's property July 2, 1910, and 
that on November 3d four months would hâve run from the date of 
the levy. 

Now it is contended that, if four months from the time of the 
levy were permitted to elapse without a vacation or discharge of such 
attachment, the lien thereof would become irrévocable in bankruptcy, 
and thus the attaching creditor would hâve obtained a préférence over 
other creditors, a thing that the act was intended to obviate. Hence 
that the averments of the pétition show that Folger had committed 
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the thîrd act df bankruptcy because he had failed to vacate or dis- 
charge the attachment within five days before final flisposition of the 
property. The contention includes another, namely, that a failure to 
se release the attachment, the four months being permitted to 
elapse, would amount to a final disposition of the property, because 
it is said the attachment would thus become irrévocable under the 
Bankruptcy Act. 

The contention thus made and a solution of the problem presented 
requires a construction of subdivision 3, section 3a, and to do which 
it must be read in connection with four other clauses of the Bank- 
ruptcy Act. Thèse are subdivision 25, section la, and sections 60a, 
and 67c and f. Subdivision 25 gives meaning to the word "transfer," 
which signifies "the sale and every other and différent mode of dis- 
posing of or parting with property or the possession of property ab- 
solutely or conditionally as a payment, pledge, mortgage, gift or se- 
curity." 

[1] Section 60a relates to preferred creditors and defines when a 
person shall be deemed to hâve given a préférence. It is when being 
insolvent he has within four months before the filing of the pétition 
in bankruptcy, or after the filing of the pétition and before the ad- 
judication, procured or suffered a judgment to be entered against 
himself in favor of any person, or made a transfer of any of his 
property, and the effect of the enforcement of any such judgment or 
transfer would be to enable any one of his creditors to obtain a 
greater percentage of his debt than any other of such creditors in the 
same class. This définition of a "préférence" confines its sufferance 
or acquirement to two classes of transactions, namely, a judgment ob- 
tained within four months before the time of the filing of the péti- 
tion in bankruptcy and before adjudication, and a transfer made by 
the bankrupt within the same period of time. It will be noted, also, 
that by the classification it contradistinguishes the préférence by trans- 
fer from that by procuring or suffering a judgment to be entered. 
There is hère a complète absence of ail mention of an attachment in 
any form or stage as constituting a préférence. 

[2] Section 67c déclares that ail Hens obtained by suit in law or 
in equity, including an attachment upon mesne process or a judgment 
by confession begun within four months before the filing of the péti- 
tion in bankruptcy, shall be dissolved by the adjudication if it appear 
that said lien was obtained or permitted while the debtor was insol- 
vent, and that its existence and enforcement will work a préférence. 
This clause, it would seem, recognizes a préférence obtainable through 
an attachment, acquired upon mesne process pursuant to a suit or pro- 
ceeding at law or in equity, the condition being that the attachment 
shall hâve been made while the debtor was insolvent, and its existence 
and enforcement will so operate ; that is, as a préférence. 
. [3] Section 67f provides that ail levies, judgments, attachments, or 
other liens obtained through légal proceedings against a person who 
is insolvent at any time within four months prior to the filing of the 
pétition in bankruptcy, shall be null and void in case he is adjudged 
a bankrupt, and that the property affected therèby shall be whoUy 
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discharged and released from the same. It has been held and deter- 
mined that subdivision "c" is répugnant to the provisions of subdivi- 
sion "f," on the same subject, and that the latter provisions are con- 
trolling. In re Richards, 96 Fed. 933, 935, 37 C. C. A. 634; Bear 
V. Chase, 99 Fed. 920, 40 C. C. A. 182. We quote from the opinion in 
the former case: 

"Thèse two subdivisions, 'c* and 'f,' In our judgment, are plalnly antago- 
nlstic and Irreconcilable. The former saves a lien obtalned through légal 
proceedings begun within four months unless It was obtalned and permit- 
ted while the debtor was Insolvent, or the creditor had reasonable cause 
to believe such insolvency, or the lien was sought and permitted In fraud 
of the provisions of the act. The question of the pecuniary condition of the 
debtor and knowledge upon the part of the creditor are infiuentlal in deter- 
minlng the valldity of the lien so obtained. But subdivision 'f Is broader in 
Its scope, and avolds ail liens obtalned through légal proceedings within the 
time stated agalnst a person vvho is Insolvent, within the meaning of the 
subdivision, irrespective of knowledge on the part of the creditor of the fact 
of insolvency, and irrespective of the question whether the obtalning of the 
lien was In any way suffered and permitted by the debtor. It avoids ail 
liens obtained through légal proceedings agalnst a person who Is insolvent 
within four months before the filiug of the pétition." 

Sec, also, Cook v. Robinson et al., 194 Fed. 785, 114 C. C. A. , 

No. 2,013, just decided. 

Notwithstanding the repugnancy of subdivision "c" to subdivision 
"f," and that the provisions of the latter are controlhng, those of the 
former still remain for the purpose of interprétation, as the intend- 
ment of the act must be gathered from a reading of ail its provisions 
as enacted in pari materia. So reading the provisions as they relate 
to a préférence, we find that a préférence may not only consist in 
the bankrupt's procuring or suffering a judgment to be entered against 
him or making a transfer of his property within four months of the 
fiHng of the pétition in bankruptcy, but also in the création of a lien 
by way of attachment, or the confession of a judgment within four 
months of the fiîing of the pétition, the existence and enforcement of 
which will work a préférence. 

[4] Now, the third act of bankruptcy, as will be noted from a 
reading of the statute, consists of two éléments, namely: (1) Hav- 
ing suffered or permitted while insolvent any creditor to obtain a préf- 
érence through légal proceedings ; and (2) not having at least five 
days before a sale or final disposition of any property affected by such 
préférence vacated or discharged the same, that is, the préférence. 
The mère suffering or permitting while insolvent a creditor to obtain 
a préférence alone does not constitute the act of bankruptcy, but the 
debtor must hâve failed at least five days before a sale of the prop- 
erty or final disposition thereof to hâve vacated or discharged such 
préférence. It must be further observed that the préférence hère al- 
luded to is one to be obtained through légal proceeding, not one by 
transfer. Préférence by transfer constitutes the second act of bank- 
ruptcy. 

It appears to be plain what is meant by the term "sale," but it is 
not so clear as it respects the words "final disposition." Judge Ray 
of the District Court for the Northern District of New York has 
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given to thetti a much broader signification than appertains to the 
Word "sale." He says, in Re Tupper (D. C.) 163 Fed. 766, 770, that: 

"Oongress had In mlnd, when It enacted thls law, the faet that there are 
dlffierçnt ways or modes pf dlsposlng of ppoperty, of enforcing exécutions, 
JÙdgflfents, and liens, and it.referred to the ordlnary method or disposition 
by'way of sale, and then used the words 'or final disposition' to cover every 
other method of passlng the control and domlnion of the property from the 
debtor, insolvent person, to anotber or to others, either absolutely or as se- 
curity tô the preferred créditer to the exclusion of hls other credltors." 

In that case a judgment was obtained against the bankrupt Novem- 
ber 8,' 1907, and being docketed became a lien upon his real property. 
The judgment se remained until March 7, 1908, when a pétition was 
filed to' Bave the judgment debtor adjudged a bankrupt; it being al- 
leged that the same constituted an illégal and unlawful préférence in 
bankruptcy. There had been no exécution or order of sale issued, 
nor Wâs any sale advertised or made. The judgment was within a 
day, howgver, of becoming an irrévocable lien under the bankruptcy 
act, and if not vacated or discharged by the bankrupt would at the 
expiration of the day hâve bound the property of his estate indissolu- 
bly. 

"Hère, but for the bankruptcy proceedings," the learned judge further says, 
"thé land or Its proceeds wlU go to the judgment créditer If the judgment' 
debtor does not pay it. But he Is insolvent, as the pétition allèges, and the 
demurrer concèdes, and cannot discharge the lien without applying hls oth- 
er property, If any, to the payment of thls préférence, or borrowlng the mon- 
ey. It was possible and easy for Tupper to vacate or discharge the préfér- 
ence obtained by the docketlng of this judgment. Ail she had to do, be- 
ing Insolvent, was to file a voluntary pétition In bankruptcy and the judg- 
ment would fall under sections 67c and 67f and 60b." 

So that it was in effect determined that the failure of the bank- 
rupt to vacate or discharge a judgment within five days of the time 
it would become a fixed lien upon his property, irrévocable under the 
Bankruptcy Act, was tantamount to a final disposition under the judg- 
ment and constituted an act of bankruptcy under subdivision 3, § 3a. 

An expression of the Suprême Court contained in the opinion ren- 
dered in Wilson v. Nelson, 183 U. S. 191, 198, 22 Sup. Ct. 74, 17 
(46 L. Ed. 147), would seem to indicate that the court thought it in- 
cumbent upon the bankrupt to make a voluntary assignment in bank- 
ruptcy, if he is unable to discharge the lien of the judgment in any 
other way. The court says : 

"And the debtor dld not, within flve days before the sale of the property 
on exécution, vacate or discharge such préférence, or file a pétition in bank- 
ruptcy. By faillng to do so, he confessed that he was hopelessly Insolvent 
and consented to the préférence that he failed to vacate." 

On the other hand, it has been held by Judge Dodge, in a succinct 
and able opinion in Re Crafts-Riordon Shoe Co. (D. C.) 185 Fed. 
931, that an attachment and sale of the attached property within four 
months of the levy, the sale being made on the ground that the prop- 
erty could not be kept without great and disproportionate expense, 
and the lien not having been discharged by the debtor, did not con- 
stitute an act of bankruptcy under subdivision 3, section 3a. . In this 
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case the action was instituted and the attachment had on May 28, 
1909, and the pétition in bankruptcy was filed July 3, 1909. The 
property was sold June 29, 1909; but, as said by the court, the sale 
was net one affecting the "final disposition of the property," the pur- 
pose being only to préserve the property to abide the judgment, if 
one was had, and to be applied on the exécution to issue in due course. 
The case did not, therefore, présent the exigency of an attachment 
about to become irrévocable under the bankruptcy act within the 
period of five days. 

Further, it has been held by the Circuit Court of Appeals, First 
Circuit (Parmenter Manufacturing Co. v. Stoever et al., 97 Fed. 330, 
38 ce. A. 200), that under subdivision 3, § 3a, the act of bank- 
ruptcy consists in the failure to vacate the exécution five days before 
the sale or other disposition of the property seized on exécution, and 
the four months' period runs from that date. Says the court: 

"This was clearly the true act of bankruptcy within the contemplation et 
the statute." 

In this case an attachment was had July 5, 1898, judgment was 
entered by default September 21, 1898, an exécution issued and the 
attached property seized under it on October 15th, and the property 
was sold October 27, 1898. The pétition in bankruptcy was filed 
February 1, 1899, more than four months after the attachment was 
levied, but within four months of the time the property was seized 
under the exécution. The court further observed at the close of the 
opinion that: 

"In order to prevent any mlsapprehenslon, we will add that the question 
whether or not the attaching créditer acquired a valid lien as against thèse 
proceedings in bankruptcy is not In issue on this appeal." 

To advance a step further, Lowell, District Judge, announced the 
doctrine in the case of In re Blair (D. C.) 108 Fed. 529, that : 

"An attachment on mesne process under the statutes of Massachusetts 
which créâtes a lien, under the décisions of the courts, enforceable, hovvever, 
only by obtaining judgment and issuing exécution thereon within a limited 
time, Is not discharged, under Bankruptcy Act 1&98, § 67f, by the flllng of a 
pétition in bankruptcy against the défendant more than four mo]iths after 
such attachment was levied, although the iudgment was not obtained uutll 
within the four months; nor are the judgment and exécution issued thereon 
rendered void by such section, since they do not affect wlth a lien the prop- 
erty attached, but only enforce the lien already existing, and which, hav- 
ing attached more than four months before the flling of the pétition, is, by 
necessary implication, preserved by the act." 

The quotation is from the headnote. 

This case has the approval of the Suprême Court in Metcalf v. 
Barker, 187 U. S. 165, at page 174, 23 Sup. Ct. 67, at page 71 (47 L. 
Ed. 122). That court says: 

"In our opinion the conclusion to be drawn from this language (of section 
67f) Is that it is the lien created by a levy, or a judgment, or au attachment, 
or otherwise, that is invalidated, and that where the lien is obtained more 
than four months prier to the flling of the pétition, it is not only not to be 
deemed to be nul! and void on adjudication, but its validity is recognized. 
When it is obtained within four months, the property is discharged there- 
froin, but not otherwise. A judgment or decree in enforcement of an other- 
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wlse valid pre-exlstlng lien Is not the judgment denounced by the statute,. 
which is plàlnly conflned to judgments creating liens. If tMs were not so, 
the date of the acquisition of a lien by attaclunent or creditor's bill would 
be entirely immaterlal." 

Thus it will be seen that the interprétation given the act by Judge 
Lowell and the Suprême Court renders it possible for an attachment 
lien creditor to obtain an irrévocable préférence under the act, unless 
it be that the debtor is required to vacate or discharge such a préfér- 
ence as well as one obtained through judgment and exécution or or- 
der of sale at least five days before sale or final disposition of the 
property, final disposition signifying the opération of the law, which 
renders the lien irrévocable and unalterably incumbers the property 
with it. Such cannot be the intendment of an act which has for its 
spécial purpose the securing to creditors of a bankrupt, an insolvent 
person, a just and equal distribution of his estate among them ac- 
cording to their respective claims. If so the act would defeat itself ; 
otherwise the purposes of the act are adequately subserved. 

We hold, therefore, that it is incumbent upon atj insolvent person to 
discharge or vacate a lien secured by an attachment upon his property 
at least five days before a period of four months expires foUowing the 
date of the levy of such attachment, and if he fails therein he com- 
mits thé third act of bankruptcy. It may be and has been suggested 
that this will sometimes force a person into bankruptcy, when the 
attachment is acquired upon an invalid or spurious claim, or one not 
provable against the bankrupt's estate ; but it seems to us better that 
this contingency should obtain than that the very statute itself should 
be dfefeated in its fundamental purpose. Of course, unless the person 
against whom the attachment is secured is insolvent, the conclusion 
reached cannot apply. 

The view of the court in Parmenter Manufacturing Co. v. Stoever, 
supra, would seem to be opposed to this conclusion; but the exact 
question hère determined was not a subject of controversy there. 

Thèse considérations lead to an affirmance of the judgment of the 
■ District Court, and it is so ordered, with costs to the respondents. 



. SALMEN BRICK & LUMBBR CO., Limited, v. DONALD & TAYLOR. 

DONALD & TAYIiOR v. SALMEN BRICK & LUMBER CO., Limited. 

(Circuit Court of Appeals, Fifth Circuit. February 13, 1912. Rehearing De- 

nled March 12, 1912.) 

No. 2,224. 

Shippins (I 54*) — Chaeteb— Irjuby to Vessel — Liabilitt of Chaetebeb. 

Respondent was charterer of a steamship under a time charter which 
required the owner to provide the winches and winchmen for loading and 
dlscharglng and the ropes, falls, etc., "necessary to handle ordlnary cargo 
up to three tons In weight." While the vessel was belng loaded by 
stevedores employed by respondent and actlng as its agents through their 
négligence and Improper use of the appllances the wlre runner leadlng 

•For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



8ALMEN BRICK <fe LUMBEK CO. V. DONALD & TATLOB 801 

Into a forward hatch became jammed, and when the wlnehmen, In obé- 
dience to their orders, started the wlneh, the foremast whieh supported 
the derrick was broken off by the straln. The forestay, which led for- 
ward froiu said mast over the forward hatches, and which Interfered wlth 
the loading, had been removed by the master, as he testifled, by direction 
of the stevedores. Eeld, that conceding that the mast would not hâve 
broken if the stay had been in place, and that its removal was négligence 
on the part of the master, such négligence was not a proxlmate cause of 
the injury and did not relieve respondent from full liabillty therefor; 
It being shown by a prépondérance of the évidence that the mast without 
such support was of ample strength to withstand the strain put upon it 
by a load several times greater than the three tons Impliedly stlpulated 
for in the charter and had prevlously been se used wlth safety. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 219-221 ; Dec. 
Dig. § 54.*] 

Maxey, District Judge, dissentlng. 

Appeal and Cross-Appeal from the District Court of the United 
States for the Eastern District of Louisiana. 

Suit in admiralty by Donald & Taylor, owners of the steamship 
Santona, against the Salmen Brick & Lumber Company, Limited. 
Decree for Hbelants for half damages, and both parties appeal. Re- 
versed on libelants' appeal, and decree for full damages against re- 
spondent. 

Donald & Taylor, libelants below, owners of the steamship Santona, on 
May, 1907, chartered her under a tlme charter to the Salmen Brick & Lumber 
Company, respondent below and appellant in this court. 

Among other things, the charter party pro vides: 

"4. That the charterers shall pay for the use and hire of the sald vessel 
(£1,000) one thousand pounds, British sterling, per calendar month, eommenc- 
ing on and from the day of her delivery, as aforesaid, and at and after the 
same rate for any part of a month ; hire, to continue until her delivery, with 
clean holds to the owners (unless lost) at a United States Gulf port." 

"22. That the owners are to provide ropes, falls, slings and blocks, neces- 
sary to handle ordinary cargo up to three tons (of 2,240 Ibs. each) In weight, 
also lanterns for night work. 

"23. Steamer to work night and day if required by charterers, and ail steam 
winches to be at charterers' disposai durlng loading and discharging, aud 
steamer to provide men to work same both day and night as required. Char- 
terers agrée to pay for ail night work, at the current local rate." 

After the vessel was delivered to the charterers, and while being loaded by 
the stevedores of the charterers at Gulfçort for a voyage to Panama, and on 
the twelfth day of loading, ail the hatches being In use, the shlp's foremast 
fell down, necessitating the rebuilding of the same and resulting in delay in 
the use of the ship. The owners protested the next day and after notice 
repaired the foremast at their own expense, and then on demand to the char- 
terers for the cost of the same and pay for the time the ship was delayed, 
whieh was refused, flled their llbel against the Salmen Brick & Lumber Com- 
pany, therein alleging the charter party and the delivery of the ship there- 
under, and 

"Third. That said steamship having been delivered as aforesaid, said Com- 
pany proceeded to hâve placed on board, through représentatives seleeted and 
paid by said company and acting for it, a cargo of round pitie piling. That 
in the course of said loading and by the direction of said représentatives of 
said Company, the forestay of said vessel, although good, sound, and proper 
In ail respects, was removed. That said représentatives of said company, 
thereafter on August 20, 1907, caused and dlrected the wire runner leading 
from winch No. 2 through a pulley on the foremast to be led into hold No. 2, 
from the starboard side, under two deck beams and over the angle bars 

•For othef cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
194 F.— 51 
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leading fore and afl; aod thence to port elde and there attached to two pll- 
Ings, so as to janl fittld runner in such a manner as to render it Impossible 
to move the same; and said représentative oî said company caused and dl- 
rected the wlnchman at said No. 2 winch (who was so placed that it was Im- 
possible for hlni to see the work of stowiiig, or the lead of the wire as afore- 
said) to apply Steam to the winch and to continue the application of steam, 
theteby placlng an uûusual and Improper and extraordinary strain upon 
said mast (in spite of belng warned of the évidence of strain thereon), until 
fliially said mast broke near the deck of the vessel and fell. Libelant avers 
that said àcts of iald représentatives of said company were négligent, care- 
less, and Impropei, aùd were dofte for and on behalf of said company. 
" '^Fourth. That the damages to said foremast and to the shlp caused by its 
fall as aforesaid were repaired at the proper and reasonable cost of $1,375, 
whieh was paid by the master for the account of the Ubelant, and libelant 
was put by said breakage to the further expansé of $125.25 for surveyor's 
fées and expenses In connection therewith, and $50 for Lloyd's agent for in- 
spection and report and $15 notary fées for said surveys and reports and 
statements in connection, wlth said breakage, maklng a total of $1,565.25, 
necéssarily paid by llbelaht on account of said breakage and Justly due and 
owlng by said company to libelant wlth Interest at 5 per cent, per annum 
until paid. Libelant avers that said chartering company declined to hâve said 
repairs made, and the same were accordingly made by libelant in order to 
roinimize damages, ànd wéi:e made as promptly and speedily as was possible, 
and when said loading was bompleted. said shlp proeeeded on her voyage." 

Respondents answered, denying the libel, except as otherwlse admitted, and 
aUeged: 

"Second. Answering the second article of the libel, respondent avers that 
the said article is true in part only. It Is true that the said steamer was 
placed at Gulfport, Miss., for the loading of cargo by respondent, but at the 
time she was- so placed to reçoive cargo, she was not tlght, staunch and 
çtrong, to the knowledge of llbelants and of the master, officers, and crew of 
said vessel, nor was she fltted for the service requlred by said charter party, 
noir was she properly equlpped, nor was she manned wlth a full complément 
ôf compétent officers, engineers, seamen, and flremen for a vessel of her ton- 
nage, nor was the placing Of said vessel at Gulfport, Miss., done in accord- 
ance wlth the dutiés of llbelants under said charter, nor did llbelants fulflU 
ail their duties under said charter wlth respect to maintenance during the 
continuation of said charter party, ail to the knowledge of llbelants and of 
the master and crew of said vessel. The truth Is that at the time said vessel 
was by llbelants placed at Gulfport, Miss., the foremast of said vessel was 
eracked. its construction was weak, and it was not of sufflelent strength and 
stability for the uses and purposes for which It was originally deslgned and 
to which it was necessary to put It in the loading of the cargo in the manner 
contemplated under the charter. 

"Third. That the allégations of the third article of the libel are denied, 
excepting as hereln specially admitted. It is true that respondent proeeeded 
to hâve placed on board, through a représentative selected by it and acting 
for it, a cargo of round pillng, and respondent is Informed by said représenta- 
tive, and so believes and avers, that ail of said work was done in a skillful 
and proper manner, and that nelther the said représentative nor any one 
acting for hlm or for respondent requested that the stay or support for the 
foremast of said vessel be removed ; but that such removal was improper and 
done solely upon the volition of the master and officers of said vessel, and not 
otherwise. That the forestay of said mast was removed by the master, offi- 
cers, and crew of said shlp, when they well knew that thls stay and support 
was absolutely necessary to prevent the coming down of said foremast. Re- 
spondent is further Informed, and so believes and avers, that an employé of 
thé aforesaid stevedore, representing the respondent company, even called 
the attention of one of the mates of said shlp to the eracked and unsafe con- 
dition of the foremast, and was responded to In a rude manner by said offlcer. 
That the master of said vessel well knevr the détective condition of said 
mast, but neglected to compel the mate of said vessel to put the aforesaid 
stay in a position to stay or support said foremast, although he had on more 
that one occasion dlrected the mate to do so." 
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"Seventh. The allégations of the seventh article of the libel are denled. The 
truth Is that beeause of the aforesaid defeetive condition of the foremast of 
saldvessel, and beeause of the neglect of the master and other officers and 
crew of said vessel to properly stay and support the said mast, causing the 
said mast to fall down through lack of proper support, respondent was oc- 
casioned serious lossès, resulting from the falling of said mast and the neg- 
lect of the master of said vessel to thereafter provide temporary means for 
the loadlng of said vessel. The damages so sustained by this respondent in costs, 
charges, expenses, and penalties aggregate a sum upvvards of $1,446.30, and 
for the recovery of said sum, respondent herein assumes the position of cross- 
llbelant, and sets out at large and in détail ail of said losses and damages 
in a cross-libel which it hereby expressly reserves the right to file in this 
cause against the libelants, Donald & Taylor. ïhat respondent has well and 
truly performed ail its obligations in the premises." 

And thereupon flled a cross-libel praying for damages for delay and for 
certain expenses incurred on account of the breaking of the mast. 

Thereafter the cross-libel was duly ansv^'ered, and a supplemental bill flled, 
and a supplemental cross-libel flled, mainly relating to damages elaimed, leav- 
ing the issues, however, substantially as charged in the libel and answer. 

Evidence was taken and on hearing April, 1910, the court held: 

"Libelants allège that the stevedores, respondent's employés, while loading 
the shlp, caused the wire runner leading from winch No. 2 to the end of a 
derrick to be negligently and improperly led into the hold from the star- 
board side, then under two deck beams and over the angle bars leading fore 
and aft, and thence to the port side of the hold, where it was attached to 
two piles; that this lead was improper and caused the runner to jam; that 
they then directed the winchman at winch No. 2 to start the winch, and there- 
by an unusual and improper strain was placed on the mast and it was broken 
off. Respondents hâve answered and deny this state of facts, and also set 
up the eontributory négligence of the officers of the ship in removing the fore- 
stay from the said mast. They hâve also flled a cross-libel for damages oc- 
casioned them by the delay incident to the repairs. The pleadings are vo- 
luminous, and the record exhlbits a mass of conflicting and contradictory tes- 
timony. I hâve carefully read and considered ail of it, and lack of time and 
space preveuts my commenting upon it more fully. 

"But two facts are conceded by both sides: First, that the mast did come 
down ; and, second, that the forestay was not fastened when the mast fell. 

"It seems to me that the prépondérance of évidence is clearly with the libel- 
ants, as to the manner in which the wire runner was led. Conimon sensé 
should hâve told any person, with suiHcient intelligence to be the foreman of a 
gang of laborers, that a wire rope led in the manner Indicated above would 
jam, and it was certalnly négligence to so handle it. The mast had been un- 
doubtedly weakened by the removal of the forestay and also by the fact that 
several holes had been improperly drilled in its plates, for the purpose of fas- 
tening on the goose neck. Nevertheless, it was sufficiently strong to conduct 
the loading in the manner in which it was being done, had this unusual strain 
not been put upon It. The forestay was removed by the ofllcers of the ves- 
sel, and that was négligence. This forestay was a wire rope 4% inches in cir-; 
cumference. The runner was a wire rope 2% inches in circumference. Con- 
ceding the former to hâve been of iron and the latter of steel, still the break- 
ing strain of the stay was at least double that of the runner. It is évident 
that had the forestay been allowed to remain in place, or had it been trans- 
ferred to the forward bitts, even though the wire runner had been led in 
such a manner as to jam, the mast would not bave fallen. the resuit niosr. 
probably would hâve been that the winch would hâve stopped, or, at uiost, 
the wire runner would hâve snapped. 

"There Is considérable conflict of testlmony and contention between counsel 
as to whose agent the winchman was, and also as to whether the officers of 
the ship caused the forestay to be removed at the request of the stevedores, 
to facilitate the loading, or whether they did it of their own volition, to pre- 
vent its being chafed. I do not consider either of thèse questions materlal. 
If the winchman ran the winch improperly, he recelved his orders from the 
stevedores, who were undoubtedly the employés of respondents. It is certain 
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the forestay was cast entirely loose and allowed to hang down beside the 
mast. The oflacers of the ship ought to hâve known better than to permît 
thls condition no matter who requested them to allow it, 

"I must conclude that the négligence was equal on both sldes, and, there- 
fore, the damages should be dlvided." 

And thereupon entered a decree divldlng the damages and costs. 

From this decree both parties appeal to thls court. 

John D. Grâce and Gustave Ircmle, for Salmen Brick & Lumber Co., 
Limited. 

George Denegre, J. P. Blair, and Victor Leovy, for Donald & Tay- 
lor. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). From 
an examinatiori of the évidence, in the light of the argument and brief s 
of counsel, we concur with the judge of the District Court in holding 
that the fall of the foremast aboard the Santona was caused through 
the négligence of the charterers' agents in misusing the appliances of 
the ship in the manner indicated by the judge's opinion; but we do not 
find that the négligence of the shipowners proximately, if at ail, con- 
curred in or contributed to the falling of the foremast so as to render 
them responsible for the damage resulting. 

Under the charter party and the évidence, the winchman was an 
employé furnished by the owners of the ship to run the winch under 
the direction and orders of the charterers and their agents. The évi- 
dence does not show that the winchman in and about the falling of the 
mast was incompétent, disobeyed orders of charterers' agents, or, in 
any wise except by obeying orders, contributed to the falling of the 
same. There is nothing, therefore, in the winchman's conduct to ad- 
versely afïect the shipowners. 

The photographs and the évidence of witnesses in the case .show that 
the Santona was a vessel with a foremast and a mainmast; that di- 
rectly forward of the masts and directly aft were hatches, leading to 
the hold; and at each hatch double derricks were rigged with proper 
slings and pulleys for the purpose of hoisting goods into and out oï 
the hold. The derricks were supported in each case by the mast. On 
the foremast rUnning directly forward was a forestay, which served 
the purpose of supporting the mast from pressure from forward and 
was mainly usef ul to carry the f oresail ; but there was no backstay sup- 
porting the mast from any pressure applied from aft. The inference 
is strong that the forestay was not intended to support the foremast 
in using derricks. The forestay was directly over the forehatches, and 
in case of hoisting any cargo from the side of the ship was so low as to 
be in the way of the f ull swing of -the derrick, making it necessary for 
• f ull action that either the stay should be removed or that an extra man 
should be employed to dip the derrick (or the goods being raised) un- 
der the stay if goods were to be lowered through the f urther side of 
the hatch into the hold. 

There is nothing in the évidence to show that the owners of the 
ship had any interest in removing the forestay during the loading. 
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The case does show that it was to the interest of the charterers, and 
that it would facilitate their business and tend to quicken dispatch to 
hâve the stay removed. The évidence is undisputed that on a prior 
voyage, loading at this same place and at the destination in unload- 
ing, the stay was removed at the request of the charterers' agents, and 
we think that in this case the weight of évidence shows that at the 
time of the falHng of the mast the stay had been removed at the re- 
quest of the charterers' agents. In the charter party was a provision 
that the owners were to provide ropes, falls, sHngs, and blocks neces- 
sary to handie ordinary cargo up to three tons, which seems to carry 
with it as a corollary that the charterers were not to use heavier 
weights on the derricks in loading the ship than three tons. 

Considering that the forestay was not intended in the construction 
of the ship to support the mast when derricks were used in the load- 
ing of the ship through the fore hatches, that ail the hatches were in 
use at the time, that it was to the interest of the charterers that the 
stay should be removed when the hatches forward of the mast were 
in use, that under the prépondérance of the évidence the stay was re- 
moved at the request of the charterers' agents, and that there was an 
implied guaranty that the mast should not be used in carrying on the 
derrick a greater weight than three tons, we are clear that the re- 
moval of the forestay, while derricks were used in connection with 
the foremast, was not négligence on the part of the shipowners. 

The shipowners contracted that at the time of delivery under the 
charter party the Santona was seaworthy and to be so maintained; 
and the respondent allèges that the foremast "was cracked, its con- 
struction was weak, and it was not of sufficient strength and stability 
for the purpose for which it was originally designed and to which it 
was necessary to put it in the loading of the cargo in the manner con- 
templated in the charter." 

There is no sufficient évidence that the mast, which was of plate 
métal of about three-eighths inch thickness, was cracked. There was 
one witness produced by the respondent who testified that he heard 
a crack while the mast was in use shortly before breaking. To prove 
that the mast was not of sufficient strength, etc., reliance is placed on 
the actual break under the use made by the charterers' agents, and 
that at the particular place of breaking there was a séries or row of 
rivets in a line fifteen-sixteenths of an inch in diameter at varions 
spaces in the circumference of the mast where the upper and lower 
section of the same were riveted together, and where rivets were also 
put in to fasten the goose necks attaching the derricks to the mast. 
Respondents' évidence shows that in the half section forming the for- 
ward part of the mast, and at the place where the upper and lower 
sections were riveted together, there were 14 rivet holes, fifteen-six- 
teenths of an inch in diameter in a line and at varions distances from 
each other; and the opinion is given that this was faulty construc- 
tion, because it unnecessarily weakened the mast, and that the rivets 
should not hâve been placed in a line, but in at least two fows, or, as 
one witness called it, "staggered," and that no rivet holes should hâve 
been spaced nearer at the very least than 3}4 inches from center to 
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ceîjter» ri;5'heSe witnesses appeat to lose sight of the fact that the 
riv^t^R^fSeping together thfeiUpper and lower sections of the mast 
mm\ IjCiplaceci where the lap is, and that the rivets fastening on the 
goose nefiks must be placed where the derricks are to be locatëd on the 
piast. hXhe section offeredi in thei exhibit, sent up to this court by the 
respQpdgiil|s and alleged to bê similàr to the métal plate of the forward 
part pf i|}i^, rpast where it was riveted, shows that ont of a circum- 
ference.of 33 inches, 13% inches are taken up with 14 rivet holes at 
various distances apart, from ll/è inch to 4 inches from center to 
center, iaone place two very close together about */i« inch and in an- 
other thrgç with distance of '/is inch from hole to hole. 

The évidence of libelants' expert as to the fact is as follows: 

"The ithleknesÈt of the plate at the point of fracture was % of an Inch. 
ïhe forward half of that clrcumference was weakened hy 13 rivet holes of 
'"/la of an Inch alameter. It left an area of fractured plate in the forward 
half of the mast of IVz square Inches of area. ïhat 7% Inches of area, al- 
lowlng ,20 tons per square Inch as the average tensUe strength of steel, the 
mast ''y'o;ijild break with a straln of about 150 tons." 

The sàme witness also testified that the mast was of ordinary con- 
struction for vessels of that type, aiid f urther as follows : 

"Q. Is it a defect In the mast of any kind to hâve the rivet holes around it 
In thât wayî A. No. 

"Q. Is it customary in ail steamer masts? A. It is customary, yes. Where 
thèse holes were, there was a certain amount of re-enforcement equal to the 
diameter of the holes and loss of materlal through the rivet holes, by the 
application of steel pads that made the steps of the derrick. 

"Q. Ybu mean the derrick platform? A. The pads — goose necks. The 
goose necks were riveted on to thé mast by means of thèse holes. That was 
the object of putting thèse holes in — to secure the goose necks for the der- 
ricks tp step into. And thèse heavy steel castings being riveted on to the 
mast, exerted a compensation to the mast 

"Q. Aud it was Just above thèse rivets where the break oceurred, Just tn 
llne with them, was it? A. Just In llne with the holes at the top of thèse 
pads." ■ 

Thère îs some opinion évidence in the record as to the détérioration 
of a steel mast from using, shaking, seepage, and rust ; but it is not 
very :dear nor of convincing effect in this case, where it is shown that 
the Santona was comparatiyely a new ship, being at the time of the 
f alling of the f oremast not over two years old ; and that the fore- 
mast fell only through the misuse of appliances. 

On considération of the entire évidence relating thereto, we find that 
the foremast, at the time in question, was seaworthy within the terms 
of the charter party. 

Theré is a consensus of opinion, and it is even sworn to, that the 
foremast would not and could not hâve f allen through any pressure 
applied through the winch and derricks if it had been supported by 
the forestay; and learned proctors for respondent hâve been urgent 
in pressing this as showing négligence on the part of the shipowners. 
The fact may be conceded and, in addition, that the master removed 
the stay from the foremast on his own motion; and yet, when we con- 
sidér that the mast unsupported was sufficient for ail the rightf ul pur- 
poses of the charterers' agents, as shown by the loading and unload- 
ing on the former voyage and the loading commenced and carried on 
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ifor 12 days for the second voyage, and that the charterers' agents 
were fully cognizant of the use of the mast unsupported by the fore- 
stay, and that the mast only fell when the charterers' agents without 
warrant and against the implied stipulations of the twenty-second ar- 
ticle of the charter party misused and misapplied the winch and der- 
ricks, and thus furnished the real proximate and determinative cause 
(the causa causans) of the fall of the mast, we are clear the respond- 
ents can take nothing from the fact that the foremast would not hâve 
fallen if the forestay had been in place. The respondent can be heard 
to say that the shipowners could hâve built and supported with stays 
a mast that with ail our misuse and négligence could not hâve been 
broken. 

Thèse conclusions lead to the reversai of the decree appealed from 
and the rendition of a decree in f avor of the libelants Donald & Tay- 
lor and against the respondent Salmen Brick & Lumber Company for 
the full amount of the proved damages, which were, as shown by the 
commissioner's report, not disputed as to détails, as follows : 

For repairs of mast $1,375 00 

Surveyor's fées, etc 190 25 

Hlre of ship from August 20, 1907, to September 0, 1907, 

at £1,000 per month 2,832 07 

Additional hire withheldi and for small breakage 1,207 49 

Maklnga total of $5,604 81 

Less déductions agreed upon. 418 14 

Total damages $5,186 67 

— and interest at 5 per cent, should be allowed on such amount from 
judicial demand, and for ail costs. 
And it is so ordered and decreed. 

MAXEY, District Jud:ge (dissenting). Under the facts of the case 
at bar there was négligence on the part of the employés of the char- 
terer and also on the part of the oificers of the ship. ît is évident to 
the writer, upon a careful analysis of the testimony, that, but for the 
concurring négligence of the officers of the ship, the accident would 
not hâve happened. Under such circumstances, the damages should 
be divided. The trial court so held, and in such ruling there was no 
error. In the judgment of the writer the decree dividing the dam- 
ages was right and should be affirmed. See The Max Morris, 137 U. 
S. 1, 11 Sup. Ct. 29, 34 L. Ed. 586; Morris & Cummings Dredging 
Co. v. Nelson (C. C.) 134 Fed. 161 ; The Musselcrag (D. C.) 125 Fed. 
786. 
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WINFREY V. MISSOURI, K. & T. RT. CO.t 

(Circuit Court of Appeals, Bighth Circuit March 4, 1912.) 

No. 3,482. 

1. CaRRIEBS (§ 305*)— INJUET TO PASSENGERS— NEGLIGENCE— PROXIMATB 

Cause. 

Vyhere an Intoxieated passenger allghted from a north-bonnd train 
at hls destination, and tben entered on the traclr where lie remained 
when he was struek by a south-bound train about 20 minutes later, the 
négligence of the tralnmen on the north-bound train In falling to see 
that he was safely reiuoved from the train at his destination was not 
the proxlniate cause of bis death, and, In the absence of évidence of 
fallure of the tralnmen on the south-bound train to give the statutory 
signais and keep a proper lookout, there could be no recovery. 

[Ed. Note.— For otber eases, see Carriers, Cent. Dig. §§ 1132, 1136- 
1139, 1245-1246 ; Dec. Dig. § 305.*] 

2. Négligence (§ 141*)-t-1njubt to Passengeks— Contbibutobt NEGLIGENOH^— 

Instructions. 

An instruction in an action for the death of a passenger struek by a 
train after he had allghted, whlch correctly explalns the meaning of con- 
trlliutory négligence, and whieh states that, If the death of décèdent re- 
sulted "in any degree" from such contributory négligence, there can be 
no recovery provided such nesllgence contrlbuted proxlmately to the 
In jury, correctly charges on contributory négligence. 

[Ed. Note.— For other cases, see Négligence, Cent Dlg. §§ 382-399; Dec. 
Dlg. § 141.*] 

8. NEGLIGENCE (i 80*) — CONTBIBTITOBT NEGLIGENCE— STATUTOBY MODIFICA- 
TION. 

The rule that any négligence of a plaintifC direttly contributlng to 
his injury complalned of precludes a recovery, however great the nég- 
ligence of défendant may bave been, bas not been modifled by Comp. 
Laws 0kl. 1909, §§ 1149, 2938, 2940, making every one responslble for 
an injury occasioiied another by his want of ordinary care, except so 
far as the latter bas, by want of ordinary care, brought the injury on 
himself, and declaring that the degrees of diligence and of négligence 
are sligbt, ordinary, and gross. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. § 84; Dec. Dlg. 
§ 80.*] 

4. Appeal and Errob (§ 273*) — Instructions— Exceptions— Review. 

The rule that an exception to a charge must call the judge's attention 
to spécifie phases clalmed to be erroneous, so that he may correct them 
If he desires to do so before the jury retires, must be applled practically 
■witb a View of facllitatlng revIew, and where in an attempt to take an 
exception a gênerai référence to a topic discussed in a charge Is made, 
and the toplc coustltutes a definite part of the charge clearly distin- 
guishable from and not Involved in other parts, the exception is suffl- 
cient to require revlew. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent Dlg. §§ 1620- 
1630, 1764 ; Dec. Dig. § 273 ;* Trial, Cent Dig. §§ 256, 257, 689, 690, 694- 
696, 065.] 

6. Appeal and Ebbob (§ 273*) — Insteuctions- Exceptions— Review. 

Where a large part of the charge in an action for the death of an 
Intoxieated passenger eonsists of a considération of the subjeet of de- 
cedent's voluntarily putting himself in a condition of intoxication or 
danger, and the question is variously commented on in view of some 
particular phase of the testlmony bearing on it, an exception "to the 
proposition of deceased voluntari^ putting himself in a condition of in- 

*For other case» see tome toplc & S numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Reliearing denied May 13, 1912. 
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toxicatlon * • • or danger as not being warranted by the évidence" 
is too gênerai, and will not be consldered on wrlt o£ error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. DIg. §§ 1620- 
leao, 1764; Dec. Dlg. § 273;» Trial, Cent. Dig. §§ 256, 257, 689, 690, 69Jr- 
696, 965.] 

6. CAEKIERS (§ 281*) — INTOXICATED Passengees— Cabe Required. 

Where a passenger is so intoxleated as to be physically unable to 
care for himself, the trainmen, Imowing of hls condition, niust bestow 
such care on him as is reasonably neeessary for hls safety ; but, where 
a passenger is not in such a state of intoxication as renders him unable 
to care for himself, or where the trainmen do not know of his intox- 
leated condition, no spécial care for his safety is required. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 1093-1097^ Dec. 
Dig. § 281.»] 

7. Appeal and Eeeob (§ 882*)— Invited Ebeor— Riqht to Complain. 

Where an action for the négligent death of a passenger was tried on 
the theory that decedent's contributory négligence would defeat a re- 
covery, and no suggestion was made that the theory was inapplicable to 
any phase of the case, any error in giving an instruction on contributory 
négligence because of submission of the issue of last clear chance was 
Invited or acquiesced In, and was not reviewable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3591- 
3610 ; Dec. Dlg. § 882.*] 

8. Caeriees (§ 348*) — Passengees— Conteibutoby Négligence— Instexjc- 

TIONS. 

An Instruction in an action for the death of an intoxleated passenger 
alighting at his destination from a north-bound train, and entering the 
track where he remained when struck by a south-bound train about 20 
minutes later, whlch deals witb the subject of the carrier's liabllity for 
injury to a drunken passenger known by trainmen to be in a dangerous 
position, and helpless, and which states that the carrier is liable if it 
fall to exercise reasonable care to prevent injury, and which déclares 
that a man cannot voluntarily place himself in a condition whereby he 
loses such control of himself as a man of ordinary prudence in the posr 
session of hls faculties will exercise, thereby contributing to an injury 
to himself and then requlre of one Ignorant of his condition recompense 
therefor, Is sufflciently favorable to plaintiff on the issue of voluntary 
drunkenness. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 1403-1407 ; Dec. 
Dlg. § 348.»] 

9. Négligence (§ 88*) — Peesons Undee Disability— Intoxication. 

One voluntarily Intoxleated must exercise the degree of care in avold- 
Ing danger, as is exaeted from a sober person of ordinary prudence un- 
der like cireumstances. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. §§ 119, 120; 
Dec. Dlg. § 88.*] 

10. Teial (§ 260*) — Instructions— Refusal to Give Instructions Coveeed 

BT Charge Given. 

It is not error to refuse a requested charge fully covered in the charge 
givra, so far as it is correct and applicable to the issues. 

[Ed. Note. — For other cases, see Trial, Cent Dig. §§ 651-659 ; Dec. Dlg. 
§ 260.*] 

11. Appeal and Ebbob (§ 1048*) — Habmless Eeeob— Eeeoneous Admission 

OF Evidence. 

The error in permittlng a witness for the successful party to testlfy 
that a witness of the defeated party was addieted to the use of mor- 
phine, without flrst laying a foundation for Impeachment of the witness 

•For other cases see same topic & § nomeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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n by liavlng his attentlpn called to It whlle testlfying, was harmlesB, wliere 

the defeated party eoïtld not recover under the évidence. 
i;! [Ed. Note. — For other cases, see Appeal and Brror, Cent Dlg. §| 4140- 
I <■']< 4145, 4151, 415&-4160 ; Dec. Dlg. § 1048.*] 

In Error to the Circuit Court of the United States for the Eastern 
pis|;nct of Oklahoma. 

, Action by Lizzie Winfrey against the Missouri, Kansas & Texas 
Railway Company. There was a judgment for défendant, and plain- 
tiff brings error. Affirmed. 

This was an action by Uzzle Winfrey, wldow of William Winfrey, for 
damages pccasioned to lier by the death of her husband eaused by the nég- 
ligence of défendant RalIway Company. The pétition charges that the de- 
fendant recelved the deceased Into one of its cars at Vlnita, OkL, to be car- 
ried as .a passenger to Blue Jacket, a station about 12 miles north of Vlnita, 
knowlog ihe was so intoxlcated as to be Incapable of adequately caring for 
hlmself li that, on arrivai of the train at Blue Jacket, the agents of de- 
fendant, still knowlng his condition of intoxication, failed to exercise the 
care and précaution required of them in advlslng him of the arrivai of the 
train; ftBd; asslsting hlm to alight; that as a resuit he, when the train" had 
started up after a brlef stop at Blue Jacket, fell off the platform of the car, 
and in ïjSoine way got upon the track after the train had passed, and was 
run over and kllled by a south-bound train passlng Blue Jacket over the 
same track about 20 minutes later. It Is also alleged that the agents of 
the Railway Company in charge of the south-bound train negligently failed 
to maintain a proper lookout or ta stop their train in time to avold kill- 
Ing Winfrey. The défense wàs a déniai of the alleged négligence and a plea 
of coutrlbUtory négligence. On thèse Issues the cause was trled, and re- 
sulted In ft verdict and Judgment" for the défendant, from which the plaln- 
tl£C prosèottes error. The évidence tended to show that Winfrey was wlth 
the knowledge of défendant'» agents recelved aboard the train In an In- 
toxlcatéd' 'Condition, and contlnued drinking wlth two or three companlons 
ail the wày from Vlnita to Bine Jacket. 

As to the degree of intoxication, whether It was so great as rendered hlm 
unable to properly eare for hlmself, the wltnesses dIfPered materially. There 
Was évidence tending to show that, as the train stopped at Blue Jacket, 
Winfrey ahd two of his companlons arose from their seats, went out of 
the car tipbn the station platform in the usual way. On the other hand, 
there was "évidence tending to show that Winfrey dld not alight wlth his 
companidila, but remalned on the platform of the car untll after the train 
started, and then fell or was jostled off that platform through a vestibule 
door which Is sald to hâve been left open. The évidence conclusively es^ 
t^bllshed that whether the, deceased walked ofC the train wlth the other 
paBsengers or fell, as a resuit of his Intoxication, he In some manner got 
lipori thè track, and wlthlri about 20 minutes was run over and kllled by 
the south-bound train. There was no substantial évidence that the agents 
in chatge of the south-bound train failed to give the usual signais of Its ap- 
proach to Blue Jacket or failed to maintain a proper lookout. 

Upon tUls and other suct( évidence the case was submltted to the jury, 
and a verdict was rendered In favor of the défendant. 

W. H. Kornegay, for plaintiff in error. 

;Clifïqrd I^. Jackson, W. R. Allen, and M. D. Green, for défendant 
in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. ' 

ÂDA'MS, Circuit Judg;è (after stating the facts as above). The 
main theory of plaintiff's case as disclosed by the pleadings was that 

•For other cases see same topio & § jsdmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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defendant's agents in charge of the north-bound train knew of Win- 
frey's intoxicafed and incapacitated condition, and did not exercise 
that degree of care required of them to remove him, or see that he 
was safely removed from the train, at his destination at Blue Jacket; 
and as a resuit that the train started while he was in a perilous posi- 
tion, and so known by defendant's agents, and caused him to fall 
or be precipitated upon the track, and that he was so injured by the 
fall or so paralyzed by his intoxication that he could not escape be- 
fore the south-bound train overran him. 

Another theory disclosed by the pleadings was that defendant's 
agents in charge of the south-bound train were guilty of actionable 
négligence, in that they so failed to keep a proper lookout, and so 
negligently operated their train as to occasion the in jury and death 
of Winfrey. 

The court charged the jury among other things as follows : 

"If you flnd from the évidence that the deceased, William Winfrey, dld not re- 
maln upon the train until after it started to leave the station of Blue Jacket, 
but left the train at Blue Jacket with the other passengers leaving the train at 
that point, and, Instead of falllnj? from the train, came upon the track in some 
other way, then your verdict should be for the défendant. • ♦ * If the 
servants of the couipany whose duty it is to recelve passengers on the trains 
aecept one as a passenger who from drunkenness Is unable to care for and 
look after himself, when such condition Is knovpn to them, then the rail- 
road Company owes him the duty to exercise wlth regard to such passenger 
such care as may be reasonably neeessary for his safety, * * • [and] 
must bestow upon him any spécial care and attention beyond that given to 
the ordiuary passenger, whlch reasonable prudence and care demand for 
his safety. * * * If its servants in charge of the passengers on such 
train, knowlng the facts, fail to give such care and attention, and Injury 
results as an immédiate conséquence of such failure, then the company Is 
guilty of négligence. * * * If an Intoxicated person • * * negligent- 
ly places himself in a dangerous position, and his danger, by reason there- 
of, Is known to the servants of the défendant In charge of the train, vphose 
duty It is to take care of passengers, It then becomes their duty, notwlth- 
standing his Intoxication and its having caused him to become in a danger- 
ous position, to use reasonable and ordinary care — that is, such care as a 
reasonably prudent person would use under the circumstances — to prevent 
injuring him. If his dangerous position Is discovered, the fact that his 
négligence has placed him there would not warrant the défendant in not ex- 
erclsing with regard to him that care whlch it would exercise with regard 
to any other person, whom It was aware was In a slmilarly dangerous posi- 
tion. * * ♦ As one of the défenses to this action, the défendant pleads 
contributory négligence. The plaintiEf In this case cannot recover If the 
want of care or caution on the part of the deceased contributed proximately 
to bis injury ; but in such case the deceased would be guilty of what the law 
ternis contributory négligence. * * * If from a prépondérance of ail 
the évidence offered by both the plaintiEC and the défendant you flnd that 
the injury resulted In any degree from the plalntiff's contributory négli- 
gence, then your verdict sbould be for the défendant. * * * In consider- 
ing the question of contributory négligence of the deceased, I charge you that 
a nian cannot voluntarily place himself in a condition whereby he loses such 
control of his brain or muscle as a man of ordinary prudence and caution 
in. the full possession of his facultles would exercise, and thereby contribute 
to an Injury to himself, and then require of one ignorant of his condition 
recompense therefor. The law of contributory négligence Imposes upon one 
who has voluntarily disabled himself by reason of intoxication the same de- 
gree of care and prudence which Is required of a sober person. If the vol- 
untary Intoxication of a person leads him to place himself in an exposed 
position, or prevents the full use of his facultles, so that injury results there- 
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from, and but for suoh Intoxication the injury would net hâve resulted, then 
such Injured person is guilty of contributory négligence. The mère faet, 
however, that a person at the tlme he may recelve an injury Is Intoxlcated 
Is not of Itself évidence of contributory négligence, but Is a clrcumstance to 
be consldered, and It is for the jury to détermine whether it in fact con- 
trlbuted to his injury." 

Counsel for plaintiff took exceptions to the charge in thèse words: 

"I • * • except to ♦ • * that portion of your honor's charge wlth- 
drawlng from the jury the question of the négligence of the défendant In 
the event it should be ascertained that the deceased got off the train at Blue 
Jacket." : 

"I désire • » * to except to that portion of your honor's charge upon 
the subject of contributory négligence, whlch Instructs the jury that, If 
the Injury resnlted in any ûegree from the deceased's contributory négligence, 
this should be consldered by the jury as cutting the plaintiff ofC from a right 
of recovery. 

"I désire to except speelally to that portion of your honor's charge upon 
the proposition of the plaintiff's voluntarlly puttlng hlmself in the condition 
of intoxication, * • ♦ [and of hls] voluntarlly placlng hlmself in a posi- 
tion of danger; * • ♦ as not being warranted * * * by the évidence." 

I "désire also to except to that portion of your honor's charge whlch, by 
itself and uneoupled wlth the part whlch came la ter, told the jury that the 
same degree of care and prudence is required of a drunken man as of a 
sober man, for the reason that the same ignores the • * * helpless con- 
dition of a drunken man." 

"I also désire your honor to instruct the jury that drunkenness itself is 
not contributory négligence, • * • [and] that drunkenness itself is not 
sufi9clent évidence of contributory négligence." 

[1] Wé think there was no error in holding as a matter of law 
that if the deceased did not remain upon the train after it started to 
leave the station at Blue Jacket, but left it as other passengers did at 
that place, 'plàintiiï could not recover. If those were the facts, the 
first and main spécification of négligence could not hâve been the 
proximate cause of Winîrey being run over and killed by the south- 
bound train. Thèse being the facts, his death was not the natural 
and probable conséquence of the alleged négligence of the agents in 
charge of the north-bound train, but some other and intermediate 
efficient cause must hâve produced it (Milwraukee, etc., Ry. Co. v. 
Kellogg, 94 U. S. 469, 24 L. Ed. 256), and, as there was no évidence 
that the usuai or statutory signais were not given or the proper out- 
look maintained as the south-bound train apprt)ached the station, the 
instruction was clearly right on any phase of the case. 

[2] The next assignment of error is founded on the exception to 
the charge that, if the injury resulted in any degree from the de- 
ceased's contributory négligence, plaintiff could not recover. On this 
subject the court, after explaining what was meant by contributory 
négligence, charged not only that, if the injury to deceased resulted 
in any degree from any such contributory négligence, there could be 
no recovery, but that such négligence must hâve contributed proxi- 
mately to his injury. We discover no error in this charge. It is in 
accord with the established doctrine of this court as announced in Pyle 
V. Clark, 25 C. C. A. 190, 79 Fed. 744, and Gilbert v. Burlington, C. R. 
& N. Ry.Co., ,128 Fed. 529, 533, 63 C. C. A. 27, 31, and cases there 
cited, which déclare the gênerai rule that any négligence by a plaintiff 
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in a case directly contributing to his injury, precludes recovery by him 
however great the négligence of the défendant may hâve been. 

[3] It is claimed, however, that this rule has been modified by the 
statute in Oklahoma, and attention is called to section 1149 of the 
Compiled Laws of that state (1909), which reads as foUows: 

"Every one is responsible, not only for the resuit of his willful acts, but 
also for an injury occasioned to another by his want of ordinary care or 
sliill in the management of his property or person, except, so far as the lat' 
ter has, willfully or by want of ordinary care, brought the injury upon him- 
self." 

And also to sections 2938 and 2940 of the same compilation, which 
déclare that there are three degrees of diligence and three degrees of 
négligence, namely, slight, ordinary, and great or gross. It is claimed 
that thèse three sections hâve modified the rule governing contribu- 
tory négligence already referred to. But we do not so interpret them. 
If the Législature had intended to modify that well-established rule, 
it could, and doubtless would, hâve used language clearly appropriate 
and efficacious to that end. Moreover, thèse statutes were originally 
enacted in 1890, and since then many cases involving the question of 
contributory négligence hâve arisen and been decided by the Suprême 
Court of the state or former Territory of Oklahoma, and notwith- 
standing the existence of thèse statutes the rigid rule of nonliability 
in case of any contributory négligence has been adhered to. Blevins 
V. A., T. & S. F. Co., 3 0kl. 512, 524, 41 Pac. 92; Pittman v. Citv 
of El Reno, 4 Okl. 638, 646, 46 Pac. 495 ; Severy v. C, R. I. & P. 
Ry. Co., 6 Okl. 153, 161, 50 Pac. 162. In the last-cited case the 
Suprême Court, referring to the gênerai rule laid down on this subject 
by the Suprême Court of the United States in the case of Railroad 
Co. V. Houston, 95 U. S. 697, 24 L. Ed. 542, said: 

"The rule thus laid down is a salutary one. * • • It is true that, 
where the doctrine of comparative négligence prevalls, juries are permitted 
to measure the fault of each party contributing to the injury, and award 
damages against the party whose contribution to the cause of the injury 
appears the greater. But this is not the law in this territory." 

[4, 5] The next exception to the charge is in the language of coun- 
sel as follows: 

"To the proposition of deceased's voluntarily putting himself in a condition 
of Intoxication * • • [or] danger, as not being warranted by the évi- 
dence." 

One of the important purposes of exceptions to a charge is to call 
a trial judge's attention to spécifie phases, claimed to be erroneous, 
so that he may reconsider and correct them if he desires to do so be- 
fore the jury retires. This gênerai rule must, however, be applied 
practically with a view of facilitating rather than impeding review. 
Accordingly, if in an attempt to take an exception a gênerai référence 
to a topic discussed in a charge is made, and if that topic constitutes 
a succinct and definite portion of the charge clearly distinguishable 
from and not involved in other portions, it would satisfy ail rational 
requirements. But does the exception just quoted satisfy this de- 
mand? A large part of the charge consists of a considération of the 
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gênerai question referred to in the exception, and the question is 
variously commented upon in view of some particular phase of the 
testimonyï bearing upon it. In such circumstances we are unable to 
pass on an assignment founded on such an exception. We cannot 
do so without reviewing the entire charge in the Hght of ail the évi- 
dence. This under well-reeognized principles of practice we can- 
not do. 

[6] We hâve, nevertheless, given careful attention to the charge as 
a whole^ ând'discover that the court repeatedly told the jury in ef- 
fect that if Winfrey was so intoxicated as to be physically unable to 
care for himself, and if this condition was known by defendant's 
agents in charge of the train, they were bound to bestow such care 
upon him as was reasonably necessary for his safety, and that if Win- 
frey was not in such a state of intoxication as rendered him unable 
to care for himself, or if the agents, of the company did riot know 
of his intoxicated condition^ no such spécial care was requïred of him. 
This is the 'svell-understood gênerai rule governing such cases, and 
certainly the plaintiff could not hâve been prejudiced by its announce- 
ment and application to her case. 

[7] The néxt assignment oferror relates to contributory négligence 
broadly cbilsideréd. Before taking it up, we may, in viëw of some 
observations in thé brief of plaintiff in eirror, properly concède that if 
Winfrey wàs' so intoxicated as to be unable to care for hiinself on the 
train, and if defendant's agents knew that he was in imminent dan- 
ger or péril reSulting froni his condition; of intoxication, the duty to 
exercise reasonâble carç and take proper précaution for: his safety 
devolved ùpbn the défendant, notwithstanding any contributory neg- 
lignce on his part. Price V. St.;L., I. M. & S. Ry. Co., 75 Ark. 479, 
88 S. W. 575, 112 Am. St. Rep. 79. This is a récognition of the law 
laid down in what are çbHimohly known as the "last-clear chance" 
cases, which was inyoked in plaintiff's pétition so far as one, phase of 
the négligence relied upon is concerned. The trial court recognized 
this law and instructed the jury accordingly. It told them, as al- 
ready pointed out: 

"If his dangerous position f« ûiscoverei, the fact that his négligence bas 
placed him there would not warrant the défendant In not exerclslng wlth 
regard to him that' care whlch It would exercise with regard, to any other 
person, whom ît «^ais aware wais In a slmllarly dangerous position." 

On the hyppthesis just referred to and in the view we take of other 
phases of plaintiff 's complaint, it is probably true that no issue of 
contributory négligence should hâve been submitted to the jury, but 
plaintiff's counsel asked no instruction to that end, and, so far as we 
can discover iropi, the record, made no such point during the trial, 
but, on the contrary, requested instructions conditioning plaintiff's 
right of recovery upon Winfrey's having exercised ordinary care for 
his own protection. The case having been trial on the theory that 
Winfrey's contributory négligence would defeat plaintiff's recovery, 
and no suggestion having been made that that theory was inapplica- 
ble to any one or more phases of the case, we cannot hold that the 
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mère instruction of the jury on that subject, indépendant of what was 
said in the instruction, was erroneous. If it was in fact erroneous, 
it was an error invited or acquiesced in, and, therefore not reviewa- 
ble. 

The Suprême Court in Tweed's Case, 16 Wall. 504, 516, 21 L. Ed. 
389, said : 

"Courts are not Inclined to grant a new trial merely on account of am- 
blguity in the charge of the court to the jury, where it appears that the 
complalning party made no effort at the trial to hâve the point explained." 

[S] It remains, therefore, to consider the assignment of error taken 
to the court's charge as made concerning contributory négligence, and 
especially to that particular part of it which told the jury that the 
same degree of care and prudence is required of a drunken man as 
of a sober -man, without in the same connection telling them to con- 
sider the helpless condition of a drunken man. 

By referring to the charge as a whole on this subject, it will be 
seen that the court first dealt with the subject of defendant's liability 
for injury to a drunken passenger known by its agents to be in a 
dangerous position and helpless, in which the jury were told, in ef- 
fect, that défendant would be liable notwithstanding the intoxication 
of the passenger if it failed to exercise toward him reasonable and 
ordinary care to prevent bis injury. This fairly stated the law on 
the prominent phase of the case, and then, as if the minor phases of 
the case required instruction on the subject of contributory négligence, 
the court aîter properly defining it told the jury as follows : 

"In considering the question of contributory négligence of the deceased, 
I charge you that a man cannot voluntarily place himself In a condition 
whereby he loses such control of hls brain or muscles as a man of ordinary 
prudence and caution in the fuU possession of his faculties would exercise, 
and thereby contribute to an injury to himself, and then require of one ig- 
norant of hls condition recompense therefor." 

And then amplified and explained the proposition as hereinbefore 
stated. 

The court studiously limited the application of its charge on this 
subject of contributory négligence to those "ignorant of the condi- 
tion" of the drunken man. In other words, it obviously undertook 
to advise the jury what the law was, not respecting those who knew 
Winfrey's perilous plight concerning which it had already fuUy 
charged the jury, but respecting those who were ignorant of his plight, 
manifestly referring to the agents of the south-bound train who were 
charged with négligent conduct in operating their train which actu- 
ally ran over and killed Winfrey. Treating this matter, therefore, 
as an independent subject of inquiry, based,' not on the last clear 
chance theory which had already been considered, but upon the pri- 
mary négligence of the agents of the south-bound train, we discover 
no error in the charge of the court in this particular. It was fuUy 
as favorable to the plaintiff as the facts and pleadings of the case 
warranted. 

[9] A drunken man must be held to the conséquences of that con- 
dition. Otherwise a premium is put upon misbehavior. If he, by 
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voluntarîly renderîng himself unable to care for himself, can invite 
injury and recover from another ignorant of his condition therefor, 
notwithstanding his own direct contribution to the cause of it, the 
sober and careful man is put to a disadvantage in such cases. This 
seems and is unreasonable. 

Hutchinson, in his work on Carriers (volume 3, par. 1230), an- 
nounces this rule: 

"Intoxication does not per se constlhite contributory négligence, but Is 
a matter to be taken into considération as bearing on the question whether 
the passenger has, by his own conduet, brought the Injury upon himself. The 
law exacts from one who Is voluntarily intoxicated the same degrèe of care 
and caution In voiding an exposure of his person to danger as It exacts from 
a sober person of ordlnary prudence under like circumstances." 

Beach, in his work on Contributory Négligence, par. 391, says: 

"Drunkenness will never excuse one for a f allure to exercise "the measure 
of care and prudence which Is due from a sober man under the same cir- 
cumstances. Men must be content, especially when they are trespassers, to 
enjoy the pleasures of Intoxication cum pericuUs." 

In Trumbull v. Erickson, 38 C. C. A. 536, 97 Fed. 891, 893, Judge 
Caldwell, speaking for this court, said: 

"The authoritles are uniform that the mère lact that a person, when in- 
jured, was Intoxleated, is not in itself évidence of contributory négligence, 
but that It is a clrcumstance to be considered In determlnlng whéther his 
Intoxication contributed to his injury. If It did, he cannot recover. If it 
did not, It will not excuse the defendant's négligence." 

To the same effect are Keeshan v. E. A. & S. Trac. Co., 229 111. 
533, 82 N. E. 360, and Vizacchero v. Rhode Island Co., 26 R. I. 392, 
59 Atl, 105, 69 L. R. A. 188. 

[10] Other assignments of error relate to the refusai of the trial 
court to give certain instructions to the jury which were asked by 
plaintiff's counsel. Thèse requested instructions hâve ail been care- 
fully considered in connection with what was said to the jury in the 
main cha;rge, and we fail to find in them any correct principle of 
law applicable to the case under the pleadings and prooî which was 
not fully covered in the chargé. Ther.e was therefore no error in 
refusing to give them in the language requested. 

[11] An exception was taken to permitting a witness for défend- 
ant to testify that one of the plaintiff's witnesses was addicted to the 
use of morphine. Whether this fact could hâve been proven as an 
independent fact by way of impeachment of plaintiff's witness with- 
out liaving called his attention to it while on the stand may be ques- 
tioned, but it is obvions that this possible déviation from correct 
practice was without préjudice to plaintiff's rights under the plead- 
ings and proof as mad'e. 

Finding no prejudicial error in the proceedings below the judg- 
ment is therefore afiirmed. 
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BROAD RIVER LUMBER CO. v. MIDDLBBY et aL 
(Circuit Court of Appeals, Fourth Circuit February 7, 1912.) 

No. 1,038. 

1, LOGS AND LOGGING (§ 2*)— "TiMBEE." 

Generally the word "tlmber," as used In a contract Belling standing 
timber, unless modifled or controUed by other expressions, In tbe contract 
means such trees as are fit to be used in buildings or simllar construc- 
tion ; tbat is, trees of a slze fit to be used In tbe construction of dvvellin^s 
or sbips- trees too small to be used for thèse purposes, not, strict i.y 
speaking, being considered as timber, although their products are utlliz- 
able for tbe construction of interlor work in dwelllngs, or for tbe man- 
ufacture of tools and otber appliances. 

[Ed. Note.— For otber cases, see Logs and Logglng, Cent. Dlg. §§ 1-5; 
Dec. Dlg. § 2.* 

For otber définitions, see Words and Phrases, voL 8, pp. 6972, 6973 
7816.] 
2. Logs and Logging (| 2*) — "Merchantable Timbek." 

Tbe term "mercbantable timber," within a contract to sell land war- 
ranted to contain 100,000,000 feet of "mercbantable timber," wblle not 
llmlted to timber tbat could be reduced to board measure and raanufae- 
tured into lumber at a profit, is limited to timber capable of belug meas- 
ured In board feet wben sawed or eut for tbe purpose of utilization. 

[Ed. Note. — For other cases, see Logs and Logglng, Cent. Dlg. §§ 1-5; 
Dec. Dlg. § 2.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4489-4490.] 

B. Evidence (§ 591*)— Conclusiveness. 

On an issue as to tbe quantlty of timber on land, défendants own tes- 
timony binds blm. 

[Ed. Note.— For other cases, see Evidence, Cent Dlg. |§ 2440-2443; 
Dec. Dlg. § 591.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of North Carolina, at Greensboro. 

Bill by the Broad River Lumber Company against Katherine Midl- 
dleby and others. From a decree dismissing the bill, complainant ap- 
peals. Modified. 

E. J. Justice (Justice & Broadhurst, on the brief), for appellant. 
William P. Bynum and R. C. Strudwick (J. J. McCarthy, on the 
brief), for appellees. 

Before GOFF, Circuit Judge, and CONNOR and SMITH, Dis- 
trict Judges. 

SMITH, District Judge. On the 17th of December, 1906, J. Mîdl- 
dleby, Jr., and Katherine Middleby, his wife, executed a deed of con- 
veyance to the Broad River Lumber Company of several parcels of 
land in the counties of Rutherford, Cleveland, Burke, and McDowell, 
in the state of North Carolina, which several tracts were warranted 
in the conveyance to contain not less than 20,000 acres. The convey- 
ance also included a certain amount of personal property, viz., mules, 
oxen, viragons, carts, traction engines, with three savirmills, machinery, 

•For otber cases see same topic & S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
194 F.— 52 
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engine, an^ boilers, and eyer^thing- belonging thereto. The deed of 
conveyancè' *f urtHer contained this covenant : 

"It ie ftirther understood ftnd agreed between the parties to thls deed that 
the said parties oî the flrst part warrants and guarantees that there shall 
be not less than one hundred million feet of merchantable standing timber on 
the land herelnbefore descrlbed. If there should be less than one hundred 
million feet of such merchantable timber, then the parties of the flrst part bind 
themselyes, their beirs and assigns to pay to the said party of the second 
part, its successors or assigns, the si^m of $2.00 per thousand feet for such 
deflciency. Or If there shall be an excess of one hundred million feet of 
standing merchantable timber on the said lands, then the said party of the 
second part hereby binds Itself , its successors and assigns to pay to the said 
parties of the flrst part, their heirs or assigns the suin of $2.00 per thousand 
feet for such excess." 

The purchase price of ail the property mentioned in the deed of 
conveyance was $150,000, of which $10,000 was paid in cash, and 
the balance was represented by notes for the aggregate of $140,000, 
which was secured by a mortgage which was executed on the same 
day as the deed of conveyance. The proceeding before the court was 
initiated by a bill of complaint in equity alleging that the land con- 
veyed contained much less than 100,000,000 feet of merchantable 
standing tinjbèr, in' f act contained, as alleged in the bill of complaint, 
only 64,000,000 feet, and the complainants therefore claimed that they 
were entitled to a crédit of $2 per thousand feet upon the deficiency, 
or a crédit of $72,000 upon the notes given for the crédit portion of 
the purchaSé money. The proceèdings having been completed by 
answer and replication, on the 6th of October, 1907, a consent decree 
was entered rèquiring ,the complainants to pay ail the crédit portion 
of, the purchase money seciired by the mortgage, including the note 
maturing F*ébruary 1, 19Ô8, with interest, leaving still unpaid $75,000 
of the principal of the notes as secured by the mortgage. The consent 
decfee f urther provided that the case shouldl remain upon the docket 
as a cause in equity in order to détermine the amount of merchantable 
standing titnber on the land at the time of the sale, to wit, October 1, 
1906, and it was ref erred to a master to take the testimony and report 
hîs findings of fact and conclusions of law to the court. The consent 
decree f urther provided th^t, if there should be found a déficit under 
100,000,000 feet, then judgnjent was to be entered against the défend- 
ant for such déficit at the rate àî $2 per thousand feet, and be cred- 
ited on the amount unpaid of the purchase money. If. the déficit 
should be greater than the balance of the purchase money unpaid, 
then it should be applied to the payment of the balance of the pur- 
chase money unpaid, and whatever amount of the judgment was in 
èxcéss of thë purchase money uiipaid should be entered as a judgment 
against the défendant, and, if there should be found to be an excess 
over 100,000,000 feet of timber on the said land, the défendant Mid- 
dleby was to hâve judgment against the lumber company for the 
amount of such excess. 

The efifect of this consent decree was to put an end to ail other 
questions in the cause and leave open simply the détermination of 
the question as to the amOunt of merchantable standing timber on 
the laijd at. the time of the sale, to wit, October 1, 1906. For any 
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déficit under 100,000,000 feet the plaintiff was to hâve judgment 
against the défendant at the rate of $2 per thousand feet. For any 
excess over 100,000,000 feet the défendant was to hâve judgment 
against the lumber company for the amount of such excess at the 
same rate. In effect, therefore, the only question for détermination 
was the amount of merchantable standing timber on the land on Oc- 
tober 1, 1906. The master to whom it was ref erred to take_ testimony 
and report found that the définition of merchantable standing timber 
as contained in the covenant of warranty set out in the deed of con- 
veyance meant saleable standing timber and did net include any 
standing timber so defective or so inaccessibly located, ail the lands 
being considered together, as to render it unprofitable to handle the 
standing timber measured in board feet, and that estimated under this 
définition there was a deficiency of 53,000,000 feet of merchantable 
standing timber. On exceptions to the finding of the spécial master 
the case was heard by the trial judge below, who overruled the master 
on this point and held that the" term was sufficiently broad and com- 
prehensive to include ail timber as it stands in the forest, which can 
be manufactured into articles of trade or value recognized on the 
market when placed there, whether the timber be suitable to be man- 
ufactured into boards or turned into railroad sills, telegraph pôles, 
or the smaller products from standing timber, more particularly the 
hard woods, such as rims, spokes, handles, spools, bobbins, and shuttles, 
and that the proper construction of the contract required that ail 
timber standing on the land which had a value as such if placed upon 
the market should hâve been estimated as it stood in the forest, and 
that the timber contemplated by the contract should not hâve been 
confined to such only as could be reduced to board measure and 
manufactured into lumber at a profit. The trial judge therefore over- 
ruled the master, and held that the complainant had failed by the tes- 
timony to show that there was any deficiency in the amount of mer- 
chantable standing timber, included under his définition of the terms, 
at the date of sale upon the lands under 100,000,000 feet, and dis- 
missed the bill of complaint. Upon appeal from this decree below 
the case now comes before this court. 

[1,2] The single question for construction in the case is what is 
the meaning of "merchantable standing timber" as embracedl in the . 
covenant of warranty in the deed of conveyance. When the proper 
timber to be included in that définition is determined, the only ques- 
tion of fact is what amount of timber included in that définition has 
been shown to be upon the land. The court finds that as a gênerai 
rule the word timber, unless modifiedl or controlled by other expres- 
sions in the contract, means as a rule such trees as are fit to be used 
in buildings or similar construction ; that is, trees of such a size as 
are fit to be used in the construction, either of dwellings or ships. 
Trees of a size too small to be ussd for thèse purposes are not strictly 
speaking considered as timber, although their products are utilizable 
for the construction of interior work in dwellings, or for the manu- 
facture of tools and other appliances. The détermination, however, 
of what is meant by merchantable standing timber in the présent 



820 J94 FEDERAL REPORTER 

contract îs also to be taken in connection with the fact that the amount 
of this merchantable standing timber is under the terras of the con- 
tract to be ascertained in feet, and therefore it is a guide to the dé- 
termination of what timber is meant if we can détermine what meas- 
urement is meant by the word "feet" in this contract. It is admitted 
it does not mean cubic feet ; so, also, it does not mean lineal feet, as 
that would include mère pôles which may be of very small diameter, 
and not of a kindi fitted for the purposes of construction. The par- 
ties themselves seem to liave given a construction which évidences 
what is the meaning of the word "feet" in this contract. In the an- 
swer of the défendant Middleby, he sets out that the original contract 
of sale was made with D. A. Ritchie and B. E. Cogbill (afterwards 
ofiiicers and incorporators of the complainant), who had an estimate 
made with a view to the purchase of the property, and on June 1, 
1906, enteredi into a contract with the défendant Middleby for the 
purcliase of the lands and timber; that the contract so made by the 
défendant Middleby with Ritchie and Cogbill was taken over by the 
complainant the Broad River Lumber Company, which company was 
incorporated for the purpose of taking over the contract, and a copy 
of the contract is attached to the answer of the défendant Middleby 
as a part of his answer, and the défendant allèges that the estimate of 
the amount of timber on the land made for Ritchie and Cogbill was 
known to and relied upon by the complainant. This contract with 
Ritchie and Cogbill, which is annexed to the answer of the défend- 
ant Middleby, provides for a sale of the property (the lands to con- 
tain not less than 20,000 acres) for $150,(XX), to be partly represented 
by. notes; that the first note should be paid when 5,000,000 feet of 
lumber should hâve been eut f rom the premises ; and that the second 
note should become due when 5,000,000 feet additional should hâve 
been eut. 

The contract also provides that the several sawmills on the premises 
should be operated by Middleby after June 4, 1906, for the benefit of 
the purchasers until they could take control, but that ail lumber al- 
ready sawed or sawed prior to 4th of June, 1906, should belong to 
Middleby. It thus appears that this preliminary contract contemplated 
the payment of the purchase price of $150,000 accordingly as so many 
feet of lumber should hâve been eut; that is to say "sawed" from 
the premises, which would show that the word "feet" as embraced in 
this contract meant feet as calculated upon timber that can be sawed 
or eut for purposes of lumber, and as estimated by what is commonly 
known as feet in board measure. The prépondérance of the testi- 
mony also of the witnesses adduced, especially that of Dr. C. A. 
Schenck, an expert witness put up by the défendant Middleby, was 
to the efïect that the word "feet," when applied in expressing the 
number of merchantable standing timber, meant such timber that 
would be measured in feet by a sawmill man. This from the testi- 
mony would mean board measurement. If the word "feet" as used in 
this contract be one of technical character, to establish the meaning 
of which the évidence of persons skilled in the vocabulary of the par- 
ticular business is admissible, the testimony is that the word "feet" 
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as used în this contract would mean board feet, or timber that can 
be measured in board feet when sawed in lumber. This would appear 
to be exactly the same meaning as intended by the parties as ex- 
pressed in writing by the contracts made at the time. The court holds, 
therefore, that the court below was right in overruUng the master on 
the point that in the présent contract the words "merchantable stand- 
ing timber" embraced only timber that could be reduced to board 
measure and manufacturée in lumber at a profit, but erred in ex- 
tending the construction of those words in the contract to include 
any timber in excess of such timber as was capable of being measured 
in board feet when sawed or eut for the purposes of utilization. The 
exact amount of such timber does not appear to hâve been put in év- 
idence by the complainant, and the testimony put in the évidence by 
the complainant appears to be déficient in not proving with sufficient 
exactitude the amount of timber that would be embraced in this défi- 
nition as settled by this court, but there is in évidence as put in 
évidence by the défendant himself testimony to show that the quan- 
tity of timber upon the lands in question which would be embraced 
within this définition would be 78,826,676 feet which aggregate is 
arrived at by taking the 75,624,198 feet shown by Exhibit A in the 
transcript and adding thereto the 3,202,478 in cross-ties, making the 
total as above set forth. 

[3] Inasmuch as this is the defendant's own testimony, it should 
be binding upon him as to the amount of timber within the définition 
fixed by this court, and, as the complainant failed to show exactly the 
amount within the définition, the court is of the opinion that it would 
be better at this stage of the cause to give a final decree based upon the 
évidence before it. This would leave a deficiency under the 100,000,- 
000. feet guaranteed of 21,173,324 feet, for' which déficit, estimated 
at the rate of $2 per thousand, amounting to the sum of $42,346.64, 
the complainant is entitled to judgment against the défendant to be 
credited upon the unpaid notes secured by the mortgage. The crédit 
to be made upon the notes as of their date, so as to rediuce the prin- 
cipal of the notes when given by the amount credited. 

The decree of the court below, therefore, must be modified so as 
to accord with this conclusion. 



BURCHETT et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. February 26, 1912.) 

No. 1,000. 

1. Ceiminal Law (§ 1129*) — Additional Assignments or Ereob — Rioht to 
Considération. 

Tlie Circuit Court of Appeals wlll not consider additional assign- 
ments of error which the court below permltted counsel to lodge in the 
elerk's office, but which the court refused to permit to be filed; motion 
for permission having been made more than five weeks after the writ 
of error was allowed. 

[Ed. Note. — For *other cases, see Criminal Law, Cent. Die. S§ 2954r- 
2964; Dec. Dig. § 1129.*] 

•For otier cases see same topic & i ndmbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Inâexei 
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2. CRIMiiTAL I/AW (§ 1129*) — ^ASSIQNMBNIS OF EeROB — SUfFICIENCT. 

Under Circuit Court of Appeals Rule 11 (150 Fed. xivli, 79 0. 0. A. 
xxvii), requiring assignments of ' elTor to specify the errora relied on, an 
asslgnmetit that the court erred in Impanellng and swearlng the jury la 
Insufficient. 

[Ed. Note. — For other cases, see Grlmlnal Law, Cent. Dlg. §§ 2954- 
2964; Dec. Dlg. § 1129.*] 

3. Ceiminal Law (| 1129*) — Assignments or Eeeob — Sttfficienct. 

An asslgnment that the court erred In admltting testimony of speclfled 
witnesses as to offer of bribes and other means besldes threats, as set 
forth in the blU of exceptions, as the same was net alléged In the indlct- 
ment, Is InsufBdent, under Circuit Court of Appeals Rule 11 (150 Fed. 
xxvil, 79 C. C. A. xxvil), for falling to quote the full substance of the 
évidence adœitted, so as to Indicate the object of the testimony. 

[Ed. Note.: — For other cases, see Grlmlnal Law, Cent Dig. §§ 2954- 
2964 ; Dec. Dlg. § 1129.*] 

4. Ceiminal Law (§ 1129*)— Assignments op Ereob — Suiticiknct. 

An asslgnment that the court erred In Its Instructions given for the 
prosecutlon as set forth In the blll of exceptions is insufficient for not 
settlng eut the instructions in totidem verbis, as requlred by Circuit 
Court .of Appeals Rule 11 (150 Fed, xxvll, 79 C. C. A. xxvil). 

[Ed. Note, — For other cases, see Crimlnal Law, Cent. Dig. §§ 2954- 
29G4; Dec. Dlg. § 1129.*] 

6. Criminal Law (§ 10S6*) — Appbal ànd Ereor — Review — Exceptions Not 
Peesebved Below. 

The Circuit [Court of Appeals cannot review instructions glven for the 
prosecutlon Whére the record does not show thàt the rullng complained 
of wa'B èxceptèd to at the time Wh6n made a part of the record by a 
blll of exceptions. 

[Ed. i Note.— ^For other cases, seë Grlmlnal Law, Cent. Dig. §§ 273&- 
2709,, 2772, 3794; Dçc. Dlg. § 1086.*] 

6. Criminal Law ,(§ 1031*) — Appeai, and Ereob — Objections Not Baised 

Below. 

An objection to Irregularltles ta summonlng, Impanellng, or organiztag 
the gïahd jury cannot be ralsed for the flrst time on appeai. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. §S 2622, 2626, 
2631 ii Dec. Dlg. §1031.*] 

7. iNbiCTiiEKT and Information (§ 133*) — Ieeegulabities— Objections— 

Time for Making. 

Objections tp irregularlties In Sumimônlng, Impanellng, or organiztag a 
grand jury must be called to the trial courfs attention by a plea to 
abatement or motion to quash before a plea of not gullty. 

[Ed. Note.— For other cases, see Indictment and Information, Cent. 
Dlg. §1 454r468; Dec. Dlg. § 133.*] 

8. Ceiminal La.w (§1086*) — Recobds— ftEQtJïsiTES. 

The record in a crimlnal case should show that the grand jury Whlch 
returued the indictment was duly sworn. 

[Ed. Note. — For other cases, see Grlmlnal Law, Cent. Dlg. §§ 2736-2769, 
2772, 2794 ; Dec, Dig. § 1086.*] 

9. Ceimina;, Law (§,1088*) — Oaths-^Administbation— Pboof— Stjfficienot. 

That the grand jury which returned the Indictment was duly ^worn 
Is sufflcieutly shown by a récital ta a record that the grand Jury was "Im- 
paneled" and by a récital in the.captlon of the tadictment that the 
grand jurors were impaneled, sworn, and charged. 

[Ed. Note.— For other cases, see Crimlnal Law, "Cent. Dig. g§ 2746-2751, 
2757, i2766, 2782-2802, 2899; Dec. ÏMg. § 1088.*] 

^For.ottier cases see same tapie & i ncmb£:b in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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10. Ikdiotmknt and Infoiîmation (§ 21*) — Oaption— Bffect. 

While the captlon of an Indictment Is no part of the accusation, It Is 
a part of the record, and may be considered to ascertaln the court to 
which the jury was summoned. In wliich It was chargea, when the indict- 
ment was returned, and whether or not the grand jurors were sworn. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 92-97 ; Dec. Dig. § 21.*] 

In Error to the District Court of the United States for the West- 
ern District of Virginia, at Big Stone Gap. 

George Burchett and others were convicted of conspiring to pre- 
vent a witness from attending and testifying, and they bring error. 
Affirmed. 

S. H. Sutherland and Roland E. Chase (Smith & McCorkle, Suth- 
erland & Sutherland, and Chase & Daugherty, on the briefs), for 
plaintiffs in error. 

Barnes Gillespie, U. S. Atty. (Thomas J. Muncy, Asst. U. S. Atty., 
on the briefs). 

Before GOFF and PRITCHARD, Circuit Judges, and CONNOR, 
District Judge. 

GOFF, Circuit Judge. The plaintiffs in error, George Burchett, 
Columbus Colley, Jim Sykes, and Logan Salyers, were convicted in 
the court bêlow on an indictment charging violations of sections 5399, 
5404, and 5406 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, pp. 3656, 3657). They were found guilty of unlaw- 
fully conspiring together to prevent, and of preVenting by force, 
threats, and intimidation, a witness from attending and testifying in 
the court below. 

[1] The verdict was returned on the lOth day of August, 1910, 
and the sentence of the court was imposed on that day. The writ 
of error was allowed on August 15, 1910, on which day the assign- 
ments of error had been duly filed. On the 24th day of September, 
1910, the plaintiffs in error moved the court below for permission to 
file additional assignments of error. This request was refused, but 
the court permitted counsel to lodge the same in the clerk's office, 
from which, at the request of the plaintiffs in error, such additional 
assignments were certified to this court, and it is now contended by 
counsel for said plaintiffs in error that the same are part of the rec- 
ord. As a matter of course we are compelled to décline to consider 
them. This question has been heretofore considered and decided by 
this and other courts, and is no longer open for discussion. U. S. v. 
Goodrich, 4 C. C. A. 160, 54 Fed. 21 ; U. S. v. Fletcher, 8 C. C. A. 
453, 60 Fed. 53; Mutual Life Ins. Co. v. Conoley, 63 Fed. 180, 11 C. 
C. A. 116; Lloyd v. Chapman, 93 Fed. 599, 35 C. C. A. 474. 
■ [2-5] The assignments of error as filed in the court below do not 
"set out separately and particularly each error asserted and intended 
to be urged," as is required by rule U of this court (150 Fed. xxvii, 79 
C. C. A. xxvii), which reads as follows: 

"The plalntifC in error or appellant shall file with the clerli of the court be- 
low, with his pétition for the writ of error or appeal, an asslgiiment of er- 

*For other cases see same topic & § uumbeb in Dec. & Am. Digs. 1907 to date,' & Rep'r Indexes 
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rors, whieh shall set ont separately and particularly each error asserted and 
Intended to be urged. No wrlt of error or appeal shall be allowed until such 
asslgnment of errors shall hâve becn flled. When the error alleged Is to the 
admission or to the rejection of évidence, the asslgnment of errors shall quote 
the fuU substance of the évidence admltted or rejected. When the error al- 
leged is to the charge of the court, the asslgnment of errors shall set out the 
part referred to totldem verbls, whether it be in Instructions given or in in- 
structions refused. Such asslgnment of errors shall form part of the tran- 
script of the record and be prlnted with it. When thls is not done, counsel 
wlU not be heard, except at the request of the court ; and errors not assignèd 
according to thls rule wlll be disregarded, but the court, at Its option, may 
notice a plain error not asslgned." 

We are unable from the allegedi assignments of error filed when 
the writ of error was allowed to déterminé from the various causes 
mentioned in them what the errors are of which the plaintifïs in error 
complain. 

A référence to a few of said assignments will illustrate the difficulty 
we are laboring under, and demonstrate, not only the necessity of, but 
the importance of, adhering to the requirements of the rule referred 
to. One of the assignments reads as follows : "The court erred in im- 
paneling and swearing the jury." We are entirely unable to compre- 
hend what was intended by this asslgnment. Surely it was not error 
to impanel and swear the jury. If it was intended to convey the idea 
that irregularities were committed or that essential forraalities were 
dispensed with, its grave defects become apparent, and the object of 
the rule is brought plainly in view. 

Another assignment is as follows : 

"The court erred in admitting the testimony of Bruce Compton as to of- 
fers of bribes and other means besldes threats, as set forth in the bill of 
exceptions, as the same was not alleged in the indictment." 

The full substance of the évidence admitted should hâve been quoted 
as requiredi by the rule, so as to indicate the object of the testimony, 
and to show the reason of, the propriety for or the error in the ruling 
of the court. It is manifestly unjust to the trial court to permit such 
gênerai assignments as are hère indicated, under which points not 
mentioned during the trial, may in this court when presented by 
learned counsel with the aid of other facts and other assignments 
based on other bills of exceptions, be made to présent a situation en- 
tirely différent from the one existing when the court below ruled on 
the question then before it. 

Again we quote another assignment of error: 

"The court erred in its instructions to the jury, in the two instructions 
given for tbe government, which are set forth in the bill of exceptions m 
such exceptions." 

Not only does this assignment ignore that portion of the rule which 
requires that the instructions given alleged to be error should be set 
out in todidem verbis, but we find that the record shows that no ex- 
ception was taken by counsel for plaintiffs in error to the action of 
the court below in giving said instructions. It is fundamental that 
no alleged error in law can be reviewed in an appellate court of the 
United States, when the record does not show that the ruling of the 
court complained of was excepted to at the time, and made part of 
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the record by a bill o£ exceptions. The record of this case dîscloses 
that no exceptions were taken to the action of the court in giving the 
instructions now complained of, and therefore no bill of exceptions 
relating thereto could hâve been tendered to and signed by the court. 
An exception is intended, not only to challenge the correctness of the 
instruction given by the court, so that when his attention is called 
specially to the matter he may change his ruling, but also in case he 
should décline so to do, that a foundation may hâve been provided for 
a review in an appellate court. 

Without particularly referring to the other assignments of error, 
we dispose of them generally when we say that they ail entirely ignore 
the requirements of the rules of this court. The fact being that there 
is scarcely a semblance of their observance in any of the alleged as- 
signments. We hâve heretofore repeatedly called attention to the 
importance of thèse rules, and to the necessity of the proceedings in 
this court being conducted in strict conformity theréwith. We are 
impelled to the conclusion that it is our duty to disregard ail of the 
assignments of error that we find in the record. 

[Bj7] Because of the unusual circumstances with which this writ 
of error is entangled, and mindful of the fact that the liberty as well 
as the property of the plaintifïs in error are involved in its détermi- 
nation, we deemed it consistent with the due administration of justice 
• — as provided for in our rules — to request and permit counsel to ad- 
vise us fully concerning the points relied upon by them to demonstrate 
error in the proceedings during the progress of. this case in the court 
below, relating to the foUowing questions: Does it appear from the 
record that the grand jury which found the indictment on which the 
plaintifïs in error were convicted had been duly sworn before it re- 
turned the same? If not so sworn, did the plaintifïs in error waive 
such omission by not pleading the same in abatement, and by pleading 
to the merits ? 

It is now well established that no objection relating to irregularities 
in summoning, impaneling, and organizing a grand jury can be raised 
for the first time in an appellate court. Such objections must be 
called to the attention of the trial court by a plea in abatement or a 
motion to quash before a plea of not guilty is filed. Such matters 
will not be considered after verdict on a motion for a new trial, or 
in arrest of judgment, for the accused admits the validity of the in- 
dictment when he pleads to the merits. If there is no légal accusa- 
tion against him, he should show that to the court in the manner we 
liave indicated, otherwise he has waived such defects, if in fact they 
existed. 

[8, 9] We think that the record should show that the grand jury 
was duly sworn, and we are impelled to the conclusion that such es- 
sential fact is shown by the orders of and the proceedings in the court 
below relating to this case. The record sets forth that at a regular 
term of the District Court for the Western District of Virginia, held 
at Big Stone Gap, on Monday, January 24, 1910, a grand jury of 
inquest for the body of said district was impaneled, the names of the 
foreman and of the other members thereo'f being given, that such 
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jury retired to cdnsider of their indictments, and that in due time the 
indictment nowunder' considération was presented in Open court by 
such jury. The word "impaneled," as used in the earlier days of 
criminal procédure, had, a différent signification to that which it is 
now intended to- convey. In the old English practice a jury was said 
to be impaneled when the officer summpning the members thereof had 
entered their names in the "panel" which he attached_ to the venire 
before retnrning the same to the court from \vhich it issued. It ap- 
pears that in some jurisdictions the old meaning still adhères, and that 
"impaneling" does nbt include the swearing of the jury. We also 
find that in a large number of well-considered cases in many of the 
States of this country the contrary is held. It will we think aid ma- 
terially in determining the meaning of that word as it was used in the 
court bèlow to consider it specially in connection with the other words 
fpund in the orders and; récitals of that court relating to this indict- 
mjent Clearly • it was Oot used in this case — (the substance of the 
orf^er we hâve heretofore given) — in the sensé that was generally given 
it in the days of Lord Coke, when the sheriff returned the venire. It 
appçarjS : f rom the order that a foreman had been selected, and his 
name mijst hâve been taken from the list theretofore drawn and re- 
turned as provided by law, evidently in pursuance of the requirements 
of section 809 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 627). It was after the return of the panel, and 
subséquent to the sélection of a foreman, that the grand jury was 
"impaneled." What çould that word hâve been used for, save only 
to indicate the usual formalities, including the requirements of the 
statutes, and the proper discharge of ail their duties relating to that 
jury, by the court and its officers? 

[10] In addition to this, we find that the record discloses in the 
caption of the indictment that the grand jurors returning it "were im- 
paneled, sworn, and charged." The caption is not a part of the accu- 
sation returned by the grand jury, but it is a part of the record, and 
may be considered for the purpose of ascertaining the court to which 
the jury was summoned, in which it was charged, when the indictment 
was returned, and whether or not the grand jury was sworn. 1 Bish. 
New Crim. Pro. §§ 661, 667; 22 Cyc. 228, 239; Robinson v. Com- 
monwealth, 88 Va. 900, 14 S. E. 627; 10 Enc. P. & P. 430; U. S. 
v. Bornemann (C. C.) 35 Fed. 824; State v. Gilbert, 13 Vt. 647; 
Noies V. State, 24 Ala. 672; Duncan v. People, 1 Scan. (111.) 456; 
Melton V. State, 3 Humph. (Tenn.) 389. 

Finding, as we thus do, that the record discloses that the grand jury 
was duly sworn, it becomes unnecessary for us to further consider 
the question of waiver about which we heard argument. To an un- 
usual degree hâve we indulged the plaintiffs in error. We hâve given 
due considération to the arguments of the able counsel representing 
them in this court, hâve ailalyzed and àpplied the numerous authorities 
they hâve cited, the resuit being that we find no error in the judg- 
ment complained of. They were charged with offenses of a serious 
nature ; they intended to^ impede and corrupt the administration of 
justice; to shield criminàls and prevent their punishment. After a 
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faîr trial they were convicted by a jury of their country, and were 
sentenced by an able and conscientious judge who, familiar with ail 
the détails of the trial, was forced to overrule the motions by which 
they hoped to escape the punishment that their conduct invited, that 
th"e law imposed, and that fits the crimes of which they are guilty. 
AfErmed. 



CARLISLE V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit February T, 1912.) 

No. 1,041. 

1. Ceiminal Law (§ 1050*) — AppeaIt— Necessitt of Exceptions— Indictment 

— Motion to Quash. 

Déniai of a motion to quash an Indictment cannot be revlewed, in the 
absence of an exception noted to the ruling at the time it was made. 

[Ed. Note.— For other cases, see Criniinal Law, Cent. Dig. §§ 2656, 2058, 
2GC0; Dec. Dig. § 1050.*] 

2. Cbiminal Law (§ 1149*) — Indictment— Motion tO' Quash— Review. 

A motion to quash an indictment is addressed to the discrétion of the 
court, and the déniai thereof will not be revlewed In the apiiellate court, 
except where there has been such f allure to properly exercise judlclal 
discrétion as to cause real injustice. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3039- 
3043, 3058; Dec. Dig. § 1149.*] 

8. Cbiminal Law (§ 322*) — Return— Phesumption. 

Where an indictment has been regularly returned Into open court, It 
will be presumed that the grand Jury and other officiais properly dis- 
charged their respective duties wlth référence thereto. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. | 728; Dec. 
Dig. 1 322.*] 

4. Cbiminal Law (§ 721*) — ^Trial— Aegument or Cotjnsel. 

The rule that a district attorney shall not refer in his argument to 
defendant's failure to testlfy in hls own behalf does not prevent argument 
amountiug only to a claim that the government had made out a prima 
facie case, which had not been contradicted. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. § 1672; Dec. 
Dig. § 721.* 

Commenta of counsel and instructions on failure of accused to testify, 
see note to McKnlght v. United States, 54 0. C. A. 373.] 

5. Cbiminal Law (§ 1055*) — ^Teiai^-Appead— Exceptions at Trial. 

Alleged luiproper argument by the district attorney to the jury cannot 
be revlewed, where no exception was taken to a ruling of the trial judge 
on the objections interposed at the tlme the argument was made. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 26G6, 2667 ; 
Dec. Dig. § 1055.*] 

6. Cbiminal Law (§ 728*) — ^Appeal — New Tbial. 

An assignment of error, based on the refusai of the trial judge to 
grant a new trial because of alleged Improper argument by the district 
attorney, first suggested after the rendition of the verdict, will not be 
sustained in the appellate court. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. || 1689- 
1691 ; Dec. Dig. § 728.*] 

In Error to the District Court of the United States for the District 
of South Carolina. 

•For otber cases see same topic & | numbee la Dec. & Am. Digs. 1907 to date, & Rep'r Indeie» 



828 194 FEDERAL KBPOBTBB 

Milton A. Carlisie was convicted of violating the National Banking 
Act, and he brings error. Affirmed. 

Fred. H. Dominick and Côle h. Blease, for plaintiff in error. 

Ernest F. Cochran, U. S. Atty. 

Before GOFF and P'ËITCHARD, Circuit Judges, and McDOW- 
ELL, District Judge. 

GOFF, Circuit Judge. The plaintiff in error was convicted in the 
court below on an indictment containing 162 counts, charging viola- 
tions of sections 5208 and 5209, Revised Statutes of the United 
States (U. S. Comp. St. 1901, p. 3497). The first count charges that 
he, as président of the National Bank of Newberry, in the district of 
South Carolina, misapplied certain money of that bank by means of a 
check drawn by him on his gênerai account as a depositor. The counts 
from 2 to 73, inclusive, are founded on other checks of his, drawn on 
the same account, payable to other parties, of various dates and 
amounts. Counts 74 to 93, inclusive, charge similar misapplication by 
means of checks dravfrn by him on said bank, on a différent account, 
payable to a number of payées, of various dates and amounts. Counts 
94 to 146, inclusive, are based on checks drawn by the plaintiff in er- 
ror as président and treasurer of the Cold Point Granité Company, 
and paid by the bank. Counts 147 to 151, inclusive, charge him with 
misapplying the funds of the bank by means of certain notes and 
checks specially described in said counts. Counts 152, 153, and 154 
relate to certain drafts of the Cold Point Granité Company, drawn on 
separate drawees, charged as being worthless, paid by the bank, where- 
by its money was misapplied. Counts 155 to 160, inclusive, charge the 
défendant below with misapplying various sums of money, by turning 
the same over to said Cold Point Granité Company, under the guise of 
loans by means of worthless notes, and by coUecting various sums 
of money from différent parties which was misapplied. Counts 161 
and 162 are based on section 5208, as amended by Act July 12, 1882 
{22 Stat. 166), in which he is charged, as président of said bank, with 
certifying checks drawn by a depositor, when the amounts of such 
checks were not to the crédit of such party on the books of the bank. 

The défendant below was convicted on five counts of said indict- 
ment, viz., 152, 153, 154^ 159, and 160, and was sentenced by the 
trial judge to be imprisoned in the United States Penitentiary at At- 
lanta, Ga., for the term of five years. 

[1] When the case was called for trial in the court below, the at- 
torneys for the plaintiff in error moved the court to quash the indict- 
ment on the following grounds : 

"On account of the nuroerous coUnts contalned therein, that belng that 
the indictment was handed the grand Jury on October 21, 1909, and was 
returned by them on thé same day marked 'True BUl,' the indictment con- 
taining 162 (îistlnct and separate counts, composing 342 closely typewritten 
pages, and that consequently It was a physical impossibility for the jury to 
hâve read this indictment or to hâve taken sufflcient testlmony upon each 
of the separate counts to liave intelligently formed a basis (or the return 
of a true bill. 

"Furthermore, because It is burdensome beyond question and hardly pos- 
sible for any petit jury to take this indictment and take the testimony that 
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wlll be necessary, the verbal testlmony and the written testimony that wlll 
be necessary, and to dlstlngnlsh at one tlme between thèse différent counts, 
and to form an intelligent opinion upon which the défendant should be con- 
vlcted, and upon which he should be acqultted, and therefore the na/ural 
préjudice wlll lean against the défendant for the jury to write either a 
sweeping charge one way or the other, wlthout a proper and intelligent con- 
sidération of the différent counts In this Indictment, and 

"Furthermore, because the défendant in thls court, or in any other court, 
with an indictment like that presented against him, it Is hardly possible 
for hIm to prépare his défense In such a way as to présent to a jury the 
testimony necessary to explain ail of thèse counts, and that therefore it Is 
burdensome, and it is an unnecessary hardship, and almost reaches the point 
of torture, to hand out an Indictment of that kind against any man, and 
compel him to corne Into a court of justice and attempt to make answer be- 
fore a jury. We take the position that thls Indictment should hâve been 
separated, and that this man should hâve been indicted only in one Indict- 
ment, under such transactions as connect him wltb the différent allégations 
thereof." 

In reply to this motion, andi argument of counsel thereon, the court 

below remarked: 

"It does not seem to me that there is sufficient légal ground to quash the 
Indictment, and the motion is denied." 

Really that is ail that it is necessary to say on this motion. The 
court in a few words properly disposed of the question presented for 
its considération, and to this ruling it is well to hère notice that no 
exception was taken. As we understand the record, ail the points 
now presented to this court by the plaintiff in error were raised by 
him either on the motion to quash or the motion for a new trial, and 
we are unable to find that any exception was noted at the time to the 
ruling of the court. The object of an exception is to challenge the 
correctness of the court's ruling, and to permit the trial judge, when 
his attention has been specially called to the alleged error, to correct 
his disposition of the matter, should he deem it proper so to do, and 
in case he does not do so to provide a method for review in the ap- 
pellate court. Such an exception is absolutely indispensable under the 
practice in the courts of the United States. 

[2] A motion to quash an indictment is addressed to the discrétion 
of the court, and will not be reviewed in an appellate court, save only 
in cases where there has been such failure to properly exercise the 
judicial discrétion as to cause real injustice. In the case we now 
consider we are unable to conceive how the court below could hâve 
decided other than it didi. The questions involved were not new, but 
had in fact been disposed of by repeated décisions of the courts, 
among others, Pointer v. United States, 151 U. S. 396, 14 Sup. Ct. 
410, 38 L. Ed. 208; Ingraham v. United States, 155 U. S. 434, 15 
Sup. Ct. 148, 39 L. Ed. 213 ; Gardes v. United States, 87 Eed. 172, 
30 C. C. A. 596; Morse v. United States, 174 Fed. 539, 541, 98 
C. C. A. 321, 20 Ann. Cas. 938. 

[3] The indictment had been regularly returned in open court, 
and the presumption is that the grand jury, the court officiais, and 
the court properly discharged their respective duties. Nothing to the 
contrary appears; the only suggestion of impropriety being found in 
the brief and argument of counsel. 
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[4] The contention of couhsêl for the plaintiff in errer that the 
argument of the district attpriiey to the jury cari be construed as a 
référence to the failure of the défendant below to testify in his own be- 
half is not supported by the facts as they appear in the record. In 
substance, the iS'Ords complained of amounted tô the clâim that the 
government h^d niade eut a prima facie case, 'which bad not been 
contradicted. i The rule that the prpsecution shall not comment on the 
failure of the accused to testify should not prevent an argument that 
the évidence of the government is tincontradicted or unexplained. 

[5] In addition, tothis, it is well understood that, before such re- 
marks 'can be coiisidered in an appellate court, they must be brought 
to its attention by an exception taken to the ruling bf the trial judge 
on ail objection interposed at the time the argument was made. No 
such suggestion was made, nor was the attention of the court called 
to the matter. If the remarks of the district attorney were objection- 
able, def endant's counsel should hâve called the attention of the court 
to them, with the request that it interpose and caution the jury to dis- 
regard them. 

[6] An assignment of error, based on the refusai of a trial judge 
to grant a new trial because of a complaint of this character, first 
suggest'ed after the rendition of a verdict, will not be sustained in an 
appellate court. Crumpton v. United States, 138 U. S. 361, 11 Sup. 
Ct. 355, 34 L. Ed. 958; Chadwick v. United States, 141 Fed. 225, 246, 
72 C. G. A. 343; Higgins v. United States, 185 Fed. 710, 108 C. C. 
A. 48. 

Because of the fact that the liberty of the plaintiff in error was in- 
volved, we, as we wère authorized under our rule . to do, permitted 
and asked counsel to présent f ully the points relied upon by the plain- 
tiff in error to show error in the rulings of the court below ; the re- 
sult being an absolute failure to justify the contentions presented to 
this court. There is no merit in any of the assignments of error. 
It is well that, under ail the circumstances surrounding this case, the 
record is found to be without a flaw, that no error appears in it. The 
plaintiff in error was given a fair, patient, and impartial trial, was 
protected by ail the formalities of the law, and was by a jury of his 
country found guilty of the offenses with which he was charged. It 
would be a travesty on justice, in the light of the record we hâve be- 
fore us, to reverse the judgment of the court below. 

Affirmed. 



In re HUE ST. 

WASHINGTON et al. v. TEARNBT et al. 

(Carcuit Court of Appeals, Fourth Circuit. March 14, 1912.) 

No. 1,068. 

Bankbtjpxot (§ 157*) — Fkaudtjlent Convbyances^Paetioipation in Peo- 

CEEDS— RECOVBIET OF DiVIDENDS. 

A bankrupt, being ludebted to the county in the amount of $15,000 for 
défalcation as sheriff, obtained a loan of the amount from décèdent, hia 
father-ln-law, to settle the défalcation, and on December 4, 1896, as 

•For otber cases see eame topic & § numbbb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexei 
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part of the same transaction, exeeuted conveyances of certain real es- 
tate to décèdent as securlty for the debt. Thèse were not recorded, but 
were foimd among decedent's papers after his death in 1902, after which 
they were recorded by the exécutera, September 12th, 11 d<ays prier to 
the grantor's adjudication as a bankrupt. The executors filed a claiin 
for the Indebtedness which was proved and allowed, after which the 
bankrupt's trustée instituted suit in a state court to set aside the con- 
veyances for the beneflt of "ail" the bankrupt's creditors, and, being suc- 
cessful, the property was sold and the proceeds distributed; dividends 
being paid therefrom to the exécuter. Held tJiat, the trustées having 
sued to set aside the conveyances for the beneflt of ail creditors, they 
could not thereafter elaim that the dividends paid to the executors 
should be repaid because the land had been conveyed in fraud of cred- 
itors, participated in by the décèdent In withholding the conveyances 
from record. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 237, 238; 
Dec. Dig. § 157.*] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Martinsburg, in Bankruptcy. 

In the matter of bankruptcy proceedings of J. Garland Hurst. On 
pétition of J. F. Tearney and another, the surviving executors of Ed- 
ward Tearney, deceased, to revise the décision of a référée requiring 
repayment of dividends received by them on a claim in proceedings 
instituted by S. W. Washington and another, surviving trustées of 
the bankrupt. From a decree reversing the ruling of the référée (188 
Fed. 707), the trustées appeal. Affirmed. 

James M. Mason, Jr., for appellants. 

Forrest W. Brown and R. T. Barton, for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

ROSE, District Judge. The appellants are the surviving trustées 
in bankruptcy of J. Garland Hurst. They will be called the trustées. 
He the bankrupt. 

The appellees are the executors of Edward Tearney. They will be 
styled the executors. The deceased the creditor. 

Prior to December 4, 1896, the bankrupt owed the creditor a large 
sum of money. Moreover, at that time the creditor was indorser or 
surety for the bankrupt. As such he was subsequently called upon to 
make good sums that the bankrupt should hâve paid but did not. 

At the time of the filing of the pétition in bankruptcy, the amount 
due from the bankrupt to the executors on account of this indebtedness 
contracted before December 4, 1896, or for which the creditor at that 
time had become liable, was $18,166.22. No part of this sum was in 
any wise connected with the transactions that took place on the last- 
mentioned day. At some prier tiiiie the bankrupt had been sheriff of 
Jefferson county, W. Va. As such he had become indebted to the state 
in the sum of $15,000. He had been elected to the Législature. He 
could not take his seat until he paid the state what he owed it. The 
creditor was his father-in-law. He asked the latter to let him hâve 
the needed $15,000. The request was granted. The money was paid 

•For other cases see same topic & % ndmeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to pr for hitn. On December 4, 1896, as a part of the same transac- 
tion, he executed two deedis, one for a farm of 157 acres ; the other for 
his dwelling house in Harpers Ferry. The considération named in 
the conveyance of the farm was $8,000 ; in that of the house $6,000. 

The créditer lived until March, 1902. He never recordedi either of 
th^ deeds. The bankrupt remained in possession pf both the farm and 
the résidence. To the public he appeared to be still their owner. 
After the creditor's death, the executors found the deeds among his 
papers. The bankrupt asked that they should not be recorded until 
he l^ad opportunity to put his business affairs into better shape. In 
compliance with this request the executors withheld thera from record 
until September 12, 1902. Eleven days later the bankrupt was ad- 
judicated on his own pétition. 

The executors promptly filed in the bankruptcy proceedings their 
claim for $18,166.22, the amount of the indebtedness which was alto- 
gether apart from the dealings with the farm and house. This claim 
was properly proved. It was allowedi. No question has ever been 
made that it was both provable and allowable. 

On the lOth of March, 1903, the bankrupt court directed the trustées 
to file a bill in the state court to avoid the two deeds in question and 
"to recover the property thereby conveyed for the benefit of the cred- 
itors of the bankrupt estate." The trustées filed such a bill in the 
circuit court for Jefferson county. They made the executors and the 
heirs of the creditor défendants. They alleged, among other things, 
that: 

"The debts proved In bankruptcy against the said J. Garland Hurst, en- 
tltled to partielpate in the distribution of the estate amount, with interest 
(to) September 23, 1902, to the sum of $55,930.42, and the trustées report flled 
in said bankruptcy proceediug show that the assets, other than thèse pièces 
of property, will not pay as much as 10 per centum, and ail of the said 
creditors bave a rlght to hâve said two deeds set aside as to their debts, as 
being fraudulent as to creditors." (The italics are ours.) 

This sum of $55,930,42 included the claim of $18,166.22 filed by the 
executors, as well as the sum of $2,000 more which was claimed for 
the rent of the house and farm. This latter sum was subsequently 
disallowed in Re Hurst, 23 Am. Bankr. Rep. 554. 

The circuit court for Jefferson county dismissed the bill on final 
hearing. Its decree was on appeal reversed by the Suprême Court of 
Appeals of the state. Moore v. Tearney, 62 W. Va. 72, 57 S. E. 263. 

The opinion directed that the lower court should decree the sale of 
the property for the benefit of the plaintiffs as trustées in bankruptcy. 
The mandate adjudged that the deeds "be and the same are hereby 
held void and set aside as to the rights of the plaintiflE trustées." The 
property was thereupon sold. Its net proceedis were paid over to the 
trustées. Those proceeds were divided among the creditors by two 
distribution accounts stated by the trustées. Without objection divi- 
dends were allowed and paid to the executors on their claim for $18,- 
166.22. Thèse two dividends amounted to $4,188.46. 

On the 6th of June, 1909, the trustées began this proceeding. By 
their pétition then filed they asked that the executors be required to 
repay the dividends so paid them. This action was not taken until 
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more than six years after the same trustées had asked the state court 
to set aside the fraudulent deeds in order that the property included 
by them might' be distributed among ail the creditors, including among 
such creditors the executors as to their claim of $18,166.22. The réf- 
érée ordered the executors to repay the dividends. On pétition for 
review, the learned judge below in a careful opinion reversed the rul- 
ing of the référée. He dismissed the pétition of the trustées. They 
appealed to this court. 

They say that their pétition should hâve been granted, even if the 
proceeds of the sale of the farm and résidence constituted gênerai as- 
sets of the bankrupt estaté in the hands of the tru'stees. They argue 
that a court of banlcruptcy is a court of equity and will therefore post- 
pone the claim of the executors to those of the creditors who were 
not parties to the fraud. They urge that the creditor's fraudiulent con- 
duct in withholding the deeds from record gave a fîctitious crédit to 
the bankrupt. Had they been recorded, the latter would not hâve been 
able to contract the $35,000 of debts, which at the time of his bank- 
ruptcy he owed to others than the executors. 

A court of bankruptcy is undeniably in many sensés a court of equi- 
ty. It is guidied by équitable principles in i'iie administration of its 
relief. It will not enforce a fraudulent transaction. It will not aid any 
one to profit by his own wrong. It will usually, if not always, refuse 
to help one to recover property which he has let pass out of his hands 
with intent to defraud. The executors are not now making any claim 
with référence to the $15,000 which the créditer paid to or for the 
bankrupt at the time of the delivery of the fraudulent deeds and as 
a part of the same transaction. If they were, the principles invoked 
by the trustées might well be applicable. That question is, however, 
not before us. We express no opinion upon it, 

To the extent that a court of bankruptcy is a court of equity it can- 
not be a criminal court. Except where specially authorized by stat- 
ute, it may not punish men for an offense by decreeing the forfeiture 
of rights which hâve no connection with the wrong of which they 
hâve been guilty. Keppel v. Tiffin Savings Bank, 197 U. S. 363, 25 
Sup. Ct. 443, 49 L. Ed. 790. 

Courts of equity abhor forfeitures. They hâve neither the will nor 
the power to take from a man who has committed a fraud property 
which he has honestly acquired and which he has not in any way made 
use in furtherance' of the wrong he has donc. One who has suffered 
by his fraudulent conduct may compel him to make good the damage 
he has donc. Such redress may be sought by appropriate proceedings 
in a court of law or equity, and a judgment or decree there obtained 
may be, as a matter of course, enforced against any of the assets of 
the défendant. The circumstances under which a court of bankruptcy 
could administer such relief would be rare, if they could exist at ail. 
It may be called on in some cases to distinguish between prior and 
subséquent creditors and to détermine which of the latter, if any, 
had actual or constructive notice of some transaction. We know of 
no jurisdiction it has to inquire how many of the bankrupt's other 
creditors became such in a whole or in part because of the failure of 
194 p.— 53 
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the créditer tb record his deeds. It may net ordinarily require him to 
Oiake partial restitution to such as it may find were so induced to 
trust the bankrupt by applying to the purposes of such restitution 
property of his which was in no wise concerned in any of the fraud- 
ulent transactions. 

The trustées say that, however this may be they are still en- 
titled to recover. They contend that under the bankrupt law 
thèse deeds of house and farm were not void as to the trustées. 
If they were not, they assert that the assets recovered by the trustées 
were recovered in the right of those creditors only who could hâve 
avoided those deeds in the state court had not bankruptcy intervened. 
In that event they say that the assets so recovered must be distributed 
among the creditors in the way in which the state court would dis- 
tribute them. In their view the facts of this case bring it within the 
rule laid down by this court in Simmons v. Grcer, 174 Fed. 654, 98 
C. C. A. 408, and not within that applied by the Suprême Court in 
Miller v. New Orléans Fertihzer Co., 211 U. S. 496, 29 Sup. Ct. 176, 
53 L. Edl 300. They apparently overlook the différence between the 
eflfects of fraud in fact, as in this case, and a mère failure to file a 
mortgage otherwise valid against the world as in Simmons v. Gréer, 
supra. The Suprême Court calls attention to this distinction in Securi- 
ty Warehousing Co. v. Hand, 206 U. S. 427, 27 Sup. Ct. 720, Si L. 
Ed. 1117, U Ann. Cas. 789. The argument, of course, assumes that 
the trustées had no power in their own right to avoid the deeds in 
question. They point out that section 67e of the Bankrupt Law (Act 
July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]) 
déclares void only those fraudulent conveyances which were made sub- 
séquent to the passage of the bankrupt act and within four months 
prior to the filing of the pétition for adjudication. Thèse deeds were 
executed December 4, 1896. It was more than 18 months before the 
bankrupt act became a law. It was 5 years and 10 months before the 
pétition in bankruptcy was filed in this case. 

In the view we take, it is unnecessary for us to consider whether 
as against the trustées thèse deeds can be said to hâve been made on 
December 4, 1896, and not on September 12, 1902, at which latter date 
they were for the first time recorded or in any wise acted upon. Nor 
are we concerned to inquire whether the provisions of section 70a, 
by which the trustée is vested by opération of law with the title of 
the bankrupt as of the date he was adjudged a bankrupt to property 
transferredi by the bankrupt in fraud of his creditors, did not make 
the house and farm assets of the bankrupt estate so soon as a court 
of compétent jurisdiction had judicially decreed that such property 
had been transferred by the bankrupt in fraud of his creditors. 

Without going into such questions, we are, for the purposes of this 
case and for those purposes only, content to assume without in any 
wise deciding: 

(1) That the trustées are right in asserting that their bill was filed 
under the provisions of section 70e and under those provisions alone. 

(2) That against seasonable objection no bill would hâve been sus- 
tained in the state court unless it had been filed in the right of those 
creditors ,only entitled under the state law to attack the conveyance. 
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(3) That the trustées are right in asserting that the property recov- 
ered by them upon such a bill would hâve to be distributed by them 
among the creditors against whom the state court declared the con- 
veyance to be void, and among those creditors alone. 

We shall not follow the learned and zealous counsel for the trustées 
in his anaiysis of the statutes and décisions of West Virginia on the 
subject of fraudulent conveyances. It is unimportant to détermine 
how we would hâve construed and apphed those statutes and décisions 
to the facts of the record submitted to the Suprême Court of Appeals 
of West Virginia. We do not go into any of thèse questions, because 
the trustées themselves asked the state court to déclare thèse deeds 
void as to them as representing ail of the creditors, including the ex- 
ecutors. The highest court of the state did what they asked it to do. 
It does not lie in their mouths now to say that in so doing it erred. 
The property in this case must be distributed equally and ratably 
among those creditors whose claims hâve been proved and allowed. 
The court below was right in dismissing the pétition of the trustées. 

Affirmed. 



CENTRAL WISCONSIN TRUST CO. v. BARTER et al. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1912.) 

No. 1,802. 

Statutes (§§ 72, 80*) — Stockholdebs— Additional Liabilitt— AEnoLES or 
Incorporation— Amendment. 

St. Wis. 1898, § 1771, authorlzes organizatlon of corporations for a 
number of ennmerated purposes, and tlien adds, "or for any lawful busi- 
ness or purpose wbatever, wbether siuiilar to the purposes hereiu men- 
tioned or not," except banking and certain otlier speelfied purposes. Sec- 
tion 1772 déclares generaUy what the articles of Incorporation shall con- 
tain, relating entirely to corporate funetions, and then provides that they 
• may eontain such other provisions, not ineonsisteut with law, as the 
incorporators deem proper to be therein inserted for the interest of the 
corporation or for the accomplishment of the purposes thercof, including 
the duration of its existence. Const art. 4, § 31, prohibits the enact- 
ment of spécial or private laws for enunierated purposes, including the 
granting of corporate povirers or privilèges, except to cities ; and section 
32 requires the enactment of gênerai laws for the transaction of any 
business thus prohlbited by section 31, and requires that such laws shall 
be uniform in their opération throughout the state. HeUl, that where 
a corporation, organized for pecuniary profit, adopted articles imposing 
no additional stockholders' liabillty, section 1772 could not be construed 
to authorize the corporation hy an amendment of its articles to make 
the common stockholders liable for a 100 per cent, assessnient, since so 
to consU'ue the section would be to reuder it In violation of the constitu- 
tlonal provision requiring uniformity of corporate powers and privilèges. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. §§ 73, 74, 75, 86- 
89; Dec. Dig. §§ 72, 80.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Wisconsin. 

Suit in equity by Harold Harris against the Northern Blue Grass 
Land Company. On pétition for an order directing a receiver of de- 

•For other cases see eaioe topic & § ntjmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



836 194 FEDERAL BEPORTEB 

fendant to issue an assessment on the holders of defendant's comnion 
stock, to pay into court the par value of the stock held by them. Froni 
an order denying such appHcation and dismissing the pétition (185 
Fed. 192), the Central Wisconsin Trust Company, as receiver of de- 
fendant corporation, appeals. Affirmed. 

The appellant, Central Wisconsin Trust Company, Is receiver of the North- 
ern Blue Grass Land Company, an insolvent Wisconsin corporation, appointes 
by the Circuit Court under a blll filed thereln against that corporation, in 
an interlocutory decree ; and thls appeal is from an order of such court dis- 
missing upon the merits the recelver'a pétition for "an assessment of one 
hundred per cent, upon ail of the common stock of sald défendant corpora- 
tion.". Under citation to show cause why such assessment should not be or- 
dered, the appellees appeared as stockholders, and motion was made on thelr 
behalf "to dismiss said pétition," resultlng in the order appealed from, on 
final hearlng thereof. Harris v. Northern Blue Grass Land Co. (C. C.) 185 
Fed. 192. 

The pétition avers that the corporation was organlzed in Juiy, 1906, un- 
der the laws of Wisconsin, with a capital stock of $500,000, whereof "more 
than fifty per cent." was subscribed and "more than twenty per cent." was 
paid In, before tbe corporation "entered upon any business opération" ; that 
there was now "outstandlng and issued" stock thereof "of the face value of 
$344,666.67" ; that clalms of creditors hâve been filed amountlng to $404,006.- 
40 and about $70,000 of additlonal clalms are to be flled; that clalms in ex- 
cess of $150,000 are held by other creditors, not flled because such creditors 
prêter "to hold the securitles whlch are in thelr possession as collatéral se- 
curity"; that the assets of the corporation "consist almost whoUy of equl- 
ties in certain securlties or property pledged" for its obligations, and the 
value of its eqxiities therein does not exceed $75,000; that the valid Indebt- 
edness exceeds the assets "not less tlian $250,000." It further avers that 
the stockholders of the corporation adopted amendments to the articles of 
incorporation in 1908, at a meeting thereof duly called, at whlch ail of the 
stock "was duly and regularly represented," and that one of such amend- 
ments— thereafter duly flled as requlred by law — provides : 

"Art. 2. The capital stock of said corporation shall be $500,000, dlvlded 
Into 5,000 shares of $100 each. Of said capital stock 500 shares amounting 
to $50,000 shall be preferred stock and 4,500 shares amounting to $450,000 
shall be common stock. The preferred and the common stock shall be is- 
sued from time to time as may be determined by the board of directors, and 
in such proportion as such board shall deem best. 

"The holders of sald preferred stock shall be entltled to receive from the 
surplus of net profits of sald Company for each fiscal year a dividend at the 
rate of seven per cent, per annum, payable annnally before any divideud 
shall be set apart and paid to the holders of the common stock of sald Com- 
pany for such year, it being the intention that the common stock shall re- 
ceive dlvldends at the same rate after such dividend on preferred stock bas 
been paid, after which ail funds set aside for divldends are to be dlvlded 
equally between the two classes. 

"The common stock of said company, though paid for in full, shall be as- 
sessable to the extent of one hundred per cent, thereof and each stockholder 
of the common stock of said company shall be personally liable to the amount 
of stock held or owned by him for ail the debts, obligations and liabilities 
of sald company, and such assessments and liabilities of sald common stock- 
holders shall be enforced to such extent and in such manner and at such 
times as the board of directors of said company shall deem fit and proper." 

The pétition further avers that the stock ledger of the corporation shows 
the names and addresses of holders of its common stock, "together with the 
date of issuance of the stock to such persons" and the number of shares held 
by each, as exhibited in a list annexed to the pétition ; and ail certificates 
there noted bear date subséquent to the date of the above amendment, ex- 
cept one instance of 100 shares. A number of thèse stockholders are speci- 
fied in the pétition as insolvent, and it is averred that an assessment of 



CENTRAL WISCONSIN TRUST CO. V. BARTER 837 

100 per cent. Is necessary to meet the llablllties of tàe corporation and ex- 
penses of administration. 

S. T. Swansen, for appellant. 

McNeil V. Seymour and L,. K. Luse, for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). This 
appeal from an order dismissing the appellant's pétition for an assess- 
ment against the stockholders of an insolvent corporation présents a 
novel plan for charging such personal Hability for corporate indebt- 
edness, under the Wisconsin statute providing for incorporation for 
gênerai business purposes, notwithstanding the fact that the stock is 
"paid for in full." The contention is, in substance, that such double 
Hability may be imposed, within the gênerai terms of the statute, (a) 
either by provision in the original articles of incorporation, or (b) by 
subséquent amendteient adopted by stockholders of the corporation; 
and that such Hability was created in the case at bar, by an amendment 
so adopted nearly two years after the corporation was organized and 
engaged in business, and more than eighteen months prior to the 
filing of the présent bill. It is not averred in the pétition when or in 
what manner the corporate indebtedness arose — greatly in excess both 
of its property assets and of the entire issue of common stock — nor 
whether it arose before or after the présent holders of common 
stock became owners thereof, so that no question of personal Ha- 
bility is presented, by contract or otherwise, uniess the above-men- 
tioned amendment créâtes such liabiHty, per se, against every purchaser 
and holder of the stock. Thus narrowed, without plain statutory au- 
thority therefor, it is unquestionable that provision in the articles to 
that end by the alleged amendment cannot be upheld. 

The several provisions of the Wisconsin statute, applicable to the 
incorporation in question (sections 1772 and 1774, c. 86, W'is. Stat. 
1898) are completely set forth in the opinion of Judge Sanborn, as 
fîled below and) reported under the title of Harris v. Northern Blue 
Grass Land Co. (C. C.) 185 Fed. 192, and référence thereto is sufficient 
for the purposes of this opinion, with the remark that section 1774 
authorizes amendment of the articles, "by a vote of at least the owners 
of two-thirds of ail the stock then outstanding," to "provide anything 
which might hâve been originally provided in such articles." An 
amendment of the Constitution of Wisconsin (adopted in 1871), in sec- 
tion 31, art. 4, prohibits the enactment of "spécial or private laws" 
for varions enumerated purposes, including, "7. For granting corpo- 
rate powers or privilèges, except to cities" — municipalities being in- 
cluded thereunder by a subséquent amendment — and in section 32 
requires the enactment of gênerai laws "for the transaction of any 
business" thus prohibited by section 31, and that "such laws shall be 
uniform in their opération throughout the state." So, no spécial char- 
ter "powers or privilèges" are authorized, for incorporations under 
the above-mentioned gênerai laws and their gênerai provisions must 
be interpreted in conformity with this constitutional requirement, if 
otherwise uncertain. 
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The purposes for which thèse gênerai corporations may be organized 
are stated in section 1771 — with the business of banking and other 
spécial purposes provided for in other sections and chapters excepted 
therefrom — and it is not contended that any provision applicable to 
thç incorporation in question authorizes, in express terms, assessment 
of stockholders or charge of personal liability, for gênerai indebtedness 
of the corporation, as attempted by the amendment referred to. Sec- 
tion 1772 prescribes the subject-matter of the articles for incorpora- 
tion, cbncluding as foUows : 

"7. Such other provisions or articles, If any, not Ineonslstent wlth law, 
as they may deem proper to be thereln Inserted for the Interests of such cor- 
poration or the accompllshment of the purposes thereof, includlng, if deslred, 
the duratlon of Its existence." 

And thèse gênerai terms are relied upon for support of the amend- 
ment to the articles. Two other statutory provisions are cited in the 
argument as' récognitions that such personal liability "is not contrary 
to public poHcy": (1) Section 1769, providing that stockholders shall 
be liable for certain debts to corporate employés ; and (2) section 2024, 
providing double liability thereof in banking and trust corporations. 
But both are plainly marked exceptions from the gênerai ruie, lending 
no force to the contention. 

The nonliability of stockholders for the debts of the corporation ex- 
cept to make good unpaid subscriptions for their shares, is the estab- 
lished rule, both at common law and in the American states ; and the 
attempted departure therefrom, in ,the instant case, cannot be upheld 
without "provisions of positive law" for its support. Gray v. CofBn, 
9 Cush. (Mass.) 192, 199 ; 3 Thomp. Con. on Law of Corp. § 2925 ; 
Cook on Stock & Corp. Law, § 242. 

Interprétation of the above-mentioned provision to that end îs not 
only without sanction under any Wisconsin décision cited, but would, 
as we believe, départ from the uniformity of corporate "powers and 
privilèges" intendied by the statute, within the constitutional require- 
ment, and thus be unauthorized. 

We are of opinion, therefore, that the provisions of the statute were 
rightly construed by the trial court, and that the alleged amendment 
affords no ground for an assessment against the appellees, as sought 
under the pétition. The order of the Circuit Court, accordingly, is 
affirmed. 



"WltSON V. HIBBERT. 
- (Circuit Court of Appeals, Thlrd Circuit AprU 8, 1912.) 

No. 1,574. 

1, Masti» and Servant (§ 330*) — Injuries to Servant— Peoximate CAtrsE. 
Evidence held to warrant a fiudlng that the proximate cause of an 
Injury to plalntifC, while worklng In a building in process of construc- 
tion by défendant as gênerai contracter, was the undermining of a pler 
by an independent plumblng contractor, whose work was under def end- 

•FoT other cases see same toplc & § numbeb in Dec. & Âm. Digs. 1907 to date, & Kep'r Indexes 
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ant's supervision, and defendant's permltting the pler to reraain so under- 
mlned until the trench was fil lad and the wall softened by rainwater. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1270- 
1272; Dec. Dlg. § 330;* Négligence, Cent. Dlg. § 240.] 

2. Masteb and Servant (§ 318*) — Négligence— Indkpendent Contbaotob— 

INJDEIBS— General Conteactoe's Liabilitt. 

Where défendant, the gênerai contracter for the construction of certain 
buildings, sublet the mason work, carpenter work, and plumbing to inde- 
pendent contractors, but reserved to himself and exercised the right to 
supervise the work, he was liable for Injuries sustained by a servant of 
the carpenter contracter by the collapse of a brick pier, resulting from the 
négligent undermining of the pier by the plumbing contracter, and could 
not escape such liabîUty on the ground that the latter was an Independent 
contracter. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1257, 
1258 ; Dec. Dlg. § 318.* 

Négligence of independent contracter sçe note to Atlantic Transport 
Co. V. Coneys, 28 C. C. A. 392.] 

3. Master and Servant (§ 322*) — Dakqeeotjs Premises— Duty to Peotect. 

Where a brick pier, constructed In the érection of a building, had been 
accepted by the gênerai contractor, It was his duty to protect the sauie 
from being so undermined as to threaten the safety of the employés of 
other contracts working on or about it. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. § 1263 ; 
Dec. Dig. § 322.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by Charles M. Hibbert against E- Allen Wilson. Judgment 
for. plaintiff, and défendant brings error. Affirmed. 

G. Von Phul Jones, for plaintiff in error. 

John J. McDevitt, Jr., for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

GRAY, Circuit Judge. Wilson, the plaintiff in error, an architect 
by profession, entered into a written contract with one Brown, the 
owner of a lot of land in the city of Philadelphia, by which it was 
agreed that he should build for the said Brown upon said lot 26 houses. 
The contract was a complète and entire building contract, the houses 
to be delivered when finished, according to the spécifications drawn 
up by Wilson and accompanying the contract. For performance on 
his part Wilson was to receive a îump sum, payable in certain instal- 
ments as the work progressed. By a spécial stipulation, the owner 
was relieved from any responsibility for loss or damage which might 
happen during the course of the work of construction, or for any ma- 
terial or other things furnished or supplied by the contractor. There 
was also the usual stipulation in which the contractor covenanted to 
save from and keep harmless the owner from the filing of mechan- 
ics' liens by himself or any sub-contractors. It was further agreed 
that the said contractor, Wilson, should not "sublet any part of the 
gênerai contract to construct said opération." Under this contract, 
the défendant entered into possession of the premises, for the purpose 

•For other casea see same topic & S numbbb in Dec. & Âm. Digs. 1907 ta date, & Rep'r ladexe* 
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of the building opération, and entered into three sub-contracts — one 
for the mason work, one for the carpenter work and another for the 
plumbing work. Thèse contracts covered the entire work to which 
they related, ail of them being in the same form, written upon the 
same blanks. In each of them, as in the plumbing contract, with which 
we are hère concerned, the sub-contractor agreed with the défendant 
that, as to so much of the work as was sub-contracted for, he would 
take his place and do everything about and concerning the same as 
provided in the contract between the défendant and the owner, Brown. 
It was also stipulated that he should be considered as an indépendant 
contracter in respect to that part of the work which he had under- 
taken to perform, and that he alone should be answerable for any loss 
or damage caused by his own sub-contractor's agents or employés. 

During the progress of the work thus provided for, a brick wall on 
a stone foundation had beèn built, with a certain pier therein, by the 
sub-contracting mason. Afterwards the plumbing contracter, in mak- 
ing excavation for the réception of soil pipes, dug a trench under the 
said brick pier and allowed the same to remain open and to fiU with 
water f rom the rains that were then prévalent. While the pier was in 
this undermined condition, Hibberd, the plaintiff below, while working 
in the second story and pounding on the jamb of a door against the 
said pier, was suddenly precipitated from the place where he was 
working to the ground below, by reason of the falling of said pier, 
and suffered the injuries complained of. The suit in the court below 
was in conséquence brought against the défendant, Wilson, the gênerai 
contractor, to recover damages sufïered by plaintiff by reason of -the 
falling of said pier. 

The statement of claim allèges that plaintiff was, at the time of the 
accident, employed by the sub-contracting carpenter and that the de- 
fendant was the builder of the property in question; that while so 
employed, défendant neglected to properly construct and maintain 
certain walls and foundations and to provide proper methods for "pro- 
viding against the éléments," and neglected to require the filling in 
of various excavations and permitted the plumbing contractor or oth- 
ers to excavate at or about the foundations of the wall in a careless, 
négligent and dangerous manner, and allowed them to permit such 
excavations to remain in such condition as to become dangerous. 

It appears from the évidence (and there is no dispute about the ma- 
terial f acts in the case) that the plumber, under his sub-contract, was 
required to do his own excavating; that the trench dug for the soil 
pipe was improperly made to extend under the brick pier in question, 
and the expert testimony clearly shows that it would hâve been con- 
venient, as well as proper, to bave placed the pipe in another trench 
already open which did not so undermine the pier. It also appears 
that the undermining trench, in which the soil pipe was laid, was not 
covered over, but was allowed to remain open, and that the rains 
filled it with water. It is also in évidence that the brick pier itself, 
after it had fallen, appeared to be a mass of soft material, indicating 
that the mortar had not entirely hardened when the trench was dug. 

[1] That this undermining of the pier was the causa causans of 
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the accident, îs not seriously questioned by the plaintlff in error. In- 
deed, the défense relied upon is chiefly, if not entirely, the relation of 
the sub-contracting plumber to the gênerai contracter, the défendant. 
It is contended that the plumber, being an independent contractor, 
was responsible for the location and digging of the undermining 
trench, and therefore that he alone was liable for the damage that oc- 
curred by reason of the négligence in so locating the same. It is dis- 
clo?ed by the évidence that the contracting carpenter, one Lannagan, 
was aiso employed by the défendant as his gênerai superintendent of 
the whole building opération, and Lannagan himself testifies that he 
had supervision over practically ail the work for Wilson, the défend- 
ant; that a watchman was there employed by Wilson; that a tele- 
tîhone was there in Wilson's name, and that Wilson inspected the 
work at the end of each week, and then would allow the vouchers for 
the amount of work done. Lannagan also testifies that, in Wilson's 
absence, he, Lannagan, would give any directions required as to the 
doing of any of the work, whether by plumbers, carpenters or stone 
masons. Lannagan also testifies that the particular pier that fell was 
up as high as it was to be built, and had been built for approximately 
four weeks. Some référence was also made at the argument, although 
there was little or no évidence in regard to the matter, that the state- 
ment of claim charged improper construction, in that the pier col- 
lapsed by reason of a certain steel girder or girders, carrying a portion 
of the upper floor of one of said buildings, not haying been properly 
supported and imbedded. There is no testimony, however, nor was it 
insisted at the trial, that this alleged defect in the structure caused 
the falling of the pier. The real cause of the accident, so far as dis- 
closed by the testimony, was the conjoint undermining by the trench 
of a wall softened by the rains, There was évidence tending to show 
that the wall had been completed, and as a completed structure was in 
the possession and control of the défendant, and, as charged in the 
statement of claim, that he permitted it to be undermined by the nég- 
ligent placing of the trench beneath it. 

[2] The doctrine by which the owner of premises eut of posses- 
sion may be exempt from liability for the négligence of an independ- 
ent contractor engaged in a building opération on such premises, can- 
not apply to the case in hand. On the other hand, the légal situation 
has some analogy to one where, under the same circumstances, the oc- 
cupier or owner in possession is held liable. The défendant, as gên- 
erai contractor, necessarily had possession and control of the prem- 
ises, and though he made what are called independent contracts for 
certain portions of the work to be done, he could not relieve himself 
from liability for a dangerous situation, which, though created by the 
so-cal)ed independent contractor, he passively or actively permits to 
exist. 

[3] There was, moreover, évidence to go to the jury tending to 
show that this wall had been completed and accepted by the défend- 
ant, and if this were so, whatever were the duties or liabilities of the 
sub-contractor, it was the defendant's paramount right and duty to 
protect this wall from being so undermined as to threaten the safety 
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of those working on and about it. The case was fairly submitted to 
the jwy by the learned judge of the court below and we think the dé- 
fendants motion for judgment notwithstanding the verdict, was prop- 
erly overruled. The assignment of error in that regard, which is 
the only assignment contained in the record, must therefore be dis- 
allowedi and the judgment below affirmed. 



LEWIS et al. V. HOLMES et al. 
(Circuit Court of Appeals, Seventh Circuit. January 2, 1912.) 

No. 1,794. 

1. EQtiiTY (§ 454*) — Bill of Review—Right to File— Leave of Couet. 

ïhe right to file a bill of review for alleged etrors apparent on the 
face of the record Is an absolute rlght recognized In equity, for which 
leave of court Is not required. 

[Ed. Note.— For other cases, see Bqulty, Cent. Dig. § 1110; Dec. Dig. 
§ 454.»] 

2. Equity (| 464*) — Bill or Review— Eeeobs Apparent oï Recobd— Dib- 

MISSAL. 

A bill of review for errors apparent on the face of the record Is not 
subject to dismissal on motion beeause of the pendency of a prier bill to 
review the same records and proceedings, beeause of Insufficlency of 
avernients, beeause newly discovered évidence was not alleged, beeause 
It was flled without leave of court, beeause there were no specifled as- 
slgnments of error, or beeause It dld not appear that defendant's rights 
would be conserved by the further prosecution of the suit or that they 
would be injured or prejudleed by the dismissal, or that complainants' 
rights Would be conserved by the further prosecution of the suit or in- 
jured by the dismissal. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §8 1129-U40; Dec. 
Dig. § 464.*] 

8. Appbal and Erroe (§ 873*) — Equit*— Final Obdeb ce Decbeb— Allow- 
anoe;— Excessive Bond. 

Appeal from a final order or deeree in equity belng a matter of rlght 
to be allowed by the court when sdught as of course, without other con- 
ditions than the flllng of the usual bond for costs, It was error to make 
allowance of an appeal from an order dismlssing a bill of review, con- 
ditional on the flling o£ a bond with sufflclent sureties in the sum of 
$1,100,000. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §| 2001- 
2004 ; Dec. Dig. S 373.*] 

Appeal from the Circuit Court of the United States for the East- 
em Division of the Northern District of Illinois. 

Bill by John A. Lewis and another, as executors of the will of John 
A. Dowie, deceased, against William B. Holmes and others. From 
an order dismissing the bill and striking the same from the files, com- 
plainants appeal. Reversed and remanded, with directions. 

The appellants flled in the Circuit Court a bill of review, for alleged erroris 
apparent on the face of the record, under a prior bill of complaint flled 
therein by the appellee Holmes against their testator and other parties 
named, and another bill flled by their testator against Wilbur Glenn Voliva 
and other défendants named, together with certain banlcruptcy proceedings 

'For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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against the testator, Involved therewlth — ail Consolidated, heard, and de- 
cided together, under stipulations by the parties — and Involvlng (as alleged) 
ail parties named défendants in the bill of review. On motion of tbe appelles 
Wllbur Glenn VoUva, the court ordered that such Mil of review be stricken 
from the files, and that the cause be dismissed, and this appeal is from the 
order or decree accordingly, readlng as follows: "This cause coming on this 
day to be heard upon the entry of a spécial appearance and motion of the 
solieitor for Wilbur Glenn Voliva, one of the défendants to this cause, to 
strike the bill of complaint In this cause from the flles and dlamlss said 
cause, and said motion coming now on to be heard, and It appearing to the 
court that due notice of the time and place of said motion bas been glren 
to the solicitors representing the complainants in this cause, and said mo- 
tion comiug on for argument of counsel for the respective parties complain- 
ant and said défendant, and the court having heard tthe argument of coun- 
sel for and against said motion, the attention of the court in said argument, 
having been among other things directed to certain records and proeeedings 
of this court in the cause entltled John A, Lewis, Exécuter and Trustée, etc.. 
et al., V. William B. Holmes et al., Gen. No. 25,409, and the court having in- 
spected the bill of complaint filed In this cause as well as tne complaint flled 
in this court by the same complainants Gen. No. 25,409, being fully advised 
in the premises, flnds that the complainants in this cause heretofore on April 
10, 1909, in the same character as executors and trustées under the last will 
and testament of John Alexander Dov?ie, deceased, exhibited their bill of 
complaint in this court, Gen. No. 25,409, to review the orders and decrees of 
this court entered in tbe suit of William B. Holmes v. John Alexander Dowie 
et al., upon certain specifled errors of law apparent upon the record in said 
proeeedings of Holmes v. 'Dowie et al., and that said bill of review in said 
cause, Gen. No. 25,409, so instituted by said complainants, Is still pending 
in this court and undisposed of. 

"The court further finds from an inspection of the bill of complaint so 
filed by said complainants in this cause that said complaint is a bill exhibited 
by said complainants to review the record and proeeedings of this court had 
in said suit of William B. Holmes v. John Alexander Dowie et al., being 
the same record and proeeedings also sought to be reviewed by said com- 
plainants by their bill exhibited in Gen. No. 25,409, on April 10, 1909, and 
which is now pending and undisposed of. 

"And the court further finds from an inspection of the bill of complaint 
in this cause that the complainants John A. Lewis and Fielding H. Wilhite, 
as executors and trustées under the last will and testament of John Alex- 
ander Dowie, deceased, hâve not in and by their bill of complaint made or 
stated such a state of faets as diseloses upon the record In this cause that 
said complainants or either of them, hâve or hold any such a rlght or tltle 
to, or iuterest in, the subject-matter of the suit of William B. Holmes v. 
John Alexander Dowie et al. as entitle them, or either of them, to file or 
maintain a bill of review to review the record and proeeedings in said suit of 
Holmes v. Dowie et al. 

"And the court further flnds from an inspection of the complaint flled In 
this cause that 'the said bill of complaint is not verifled, and does not con- 
form with or to the established practice as a bill of review for newly dis- 
covered évidence, and contains no averments setting ont or alleging any 
newly diseovered évidence, and was filed and exhibited In this court by said 
complainants without having flrst had and obtained the leave of this court 
so to do. In accordance with the practice In such case made and provided. 

"And the court further finds that the bill of complaint In this cause fàils 
to conform with the practice of this court as a bill of review for errors of 
law apparent, in that there are no speciûed assignments of error in said bill 
of complaint contained wherein or whereby it is alleged or claimed by said 
complainants any error of law apparent bas Intervened upon the said record 
and proeeedings Of Holmes v. Dowie et al., to tbe damage or injury of said 
complainants or either of them. 

"And the court further flnds that It nowhere appears from any of tbe 
averments contained In the bill of complaint In this cause that the rights 
of any of the défendants to this suit would be conserved by the further prose- 
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cution of this suit, or that the rlghts of any of the défendants to ttls suit 
would be In any manner or to any extent Injured or prejudlced upon the 
dlsmissal of this suit, and that the motion of sald défendant should be 
granted and sustalned. 

"It Is therefore ordered, adjudged, and decreed that the motion of the de- 
fendant Wllbur Glenn Vollva to strlke the blll of complalnt In this cause 
from the files and to dlsmlss sald cause be, and the same is hereby, granted, 
allowed, and sustalned; and it is further ordered, adjudged, and decreed 
that the blll of complalnt exhlbited In this cause be, and the same is, hereby 
stricken from the flles of this cause, and this cause be and the same is hereby 
dlsmlssed. 

"To the entry of whleh order and decree strlklng the blll of complalnt 
from the flles in this cause and dlsmisslng this suit the complaliiants by 
thelr counsel object and except, and pray an appeal from sald order and 
decree to the United States Circuit Court of Appeals in and for the Sev- 
enth Judiclal Circuit, whleh sald appeal be, and the same is hereby, granted 
and allowed by the court, upon condition that complalnants file their ap- 
peal bond, condltioned as by law provided with good and sufflcient sureties 
to be approved by this court. In the sum of one million one hundred thou- 
sand ($1,100,000) dollars wlthin 30 days from the date of the entry of this 
decree, and that complalnants be, and they are also, granted 30 days from 
the entry of this decree in whleh to prépare, présent for approval, and flle 
their certiflcate of évidence In this cause." 

William F. Burns, for appellants. 
Eli B. Felsenthal, for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). lîie 
appellants' bill, which was "stricken from the files" and dismissed by 
the order or (kcree of the Circuit Court, is unquestionably f ramed as 
a bill of review for alleged errors apparent on the face of the record 
therein set forth. It is deemed sufficient to mention that the volumi- 
nous averments purport to state, in substance, the pleadings and pro- 
ceedings of record, under a bill of complaint theretofore filed in such 
court bythe appellee Holmes against John Alexander Dowie (appel- 
lants' testator) and other parties named, together with another bill in 
equity filed by their testator against the appellee Voliva; that both 
causes were (in effect) consolidated for hearing ; that various pro- 
ceedings and orders ensued, as set forth ; and that the final order or 
decree therein alleged for review as set forth was made and recorded 
July 14, 1910. The bill of review was filed January 14, 1911, after 
the expiration of the term of such decree and within th,e time allowed 
by law for appeal from the alleged final order. 

[ 1 ] The right to file such bill for review of errors apparent on the 
face of the record is well recognized in equity, as a right of course, 
for which leave of court is not required. Whiting v. United States 
Bank, 13 Pet. 6, 11, 10 L. Ed. 33; 3 Notes U. S. Rep. 781; Ricker 
v. Powell, 100 U. S. 104, 109, 25 h. Ed. 527; Story's Eq. Pleadings 
(lOth Ed.) § 403, et seq.; 2 Daniel Ch. PI. & Pr. (6th Am. Ed.) § 5, c. 
34; 2 Foster's Fed. Pr. § 354. Being "in fhe nature of a writ of er- 
ror" (Story's Eq. PI. supra), this bill involves "a strict légal right," 
and does "not in any manner dépend on the discrétion of the court," 
thus distinguishing it from a bill of review for newly discovered mat- 
ter, resting on f avor (Ricker v. Powell, supra), as well defined in Cope- 
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land V. Bruning (C. C.) 104 Fed. 169. The question îs not presented, 
whether a bill of review may be summarily dismissed, on motion, with- 
out plea or demurrer, where its averments disclose, either prématuré 
filing or lâches; nor is the order predicated on such ground. Find- 
ings are recited in the order, in substance, (a) of the pendency of a 
prior bill, filed by the appellants in 1909, wherein review is sought of 
"the same records and proceedings" whereof review is sought by the 
présent bill ; (b) that the averments of the présent bill are insufficient 
for the purposes of review ; (c) that newly discovered évidence is not 
alleged; (d) that the bill was filed without leave of court; (e) that 
there are "no specified assignments of error" ; and (f) that it does not 
appear that rights of the défendants "would be conserved by the fur- 
ther prosecution of this suit," nor that they would be "injured or 
prejudiced upon the dismissal." We believe neither of thèse propo- 
sitions lends support to the motion or order thereupon. 

[2] The bill of review, as filedl by the appellants, was entertainable 
alike with other bills for équitable relief, filed by a complainant, en- 
titled to invoke the fédéral jurisdiction. Hearing thereupon in con- 
formity with the rules of equity procédure is equally the right of 
either complainant. Neither bill is subject to summary dismissal upon 
motion for one or ail of the above-mentioned causes. Sufficiency of 
the averments for the relief sought must be tested under demurrer 
or other proper pleading; and the pendency of a prior suit, for like 
cause, constitutes no bar to a new bill — even were it assumed that the 
prior bill of review described in the order could be commensurate with 
the présent bill for review of the subséquent (alleged) decree — although 
such suits may be subject to équitable régulation, for hearing or 
otherwise. 

The above-mentioned propositions, therefore, of insufficiency of the 
averments for the purposes of review, are in no sensé involved for 
décision under this appeal, and we hâve not considered and intimate 
no opinion upon the sufficiency or insufficiency of the bill for such pur- 
poses, as variously discussed in the briefs. Irrespective of any ques- 
tion whether the bill appears to be with or without merit, we are of 
opinion that the order erroneously dénies such hearing thereunder as 
the rules of equity require. 

[3] Furthermore, the concluding provision of the order reads for 
allowance of the appeal therefrom, subject to the condition that an 
appeal bond be filed, with sufïîcient sureties "in the sum of one million 
one hundred thousand dollars." This requirement is neither reason- 
able in the amount named for the bond, nor authorized under the 
statute, as no supersedeas is mentioned or involved therein. Appeal 
f rom a final order or decree in .equity is matter of right, to be allowed 
by the trial court when sought, as of course, without other conditions 
than the filing of the usual bond for costs of the appeal. 

The order of the Circuit Court is reversed, accordingly, with direc- 
tion to reinstate the appellants' bill, and proceed thereupon in con- 
formity with the rules of equity. 
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In re HOGAN. 

HOGAN V. FAUERBACH BREWING CO. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1912.) 

No. 1,827. 

Bankbuptct (§ 143*) — Peopkrtt of Bankkupi>— Insuranoe Poliot— Bxpect- 

ANCY. 

A bankrupt'a mother at the tlme of adjudication held a poUey of In- 
surance on her life payable to certain deslgnated persons as beneficiaries, 
but providlng that the insured, witli the consent of the company, might 
Change the benefielary at any tlme, provided the policy had not been 
assigned by flllEg with the Uisurer a written request duly acknowledged 
and âccompanled by the policy for Indorsement. Durii^ her life the 
Insured directed that the benefielary should be changed so that the sum 
should be payable equally to the bankrupt and hls çister, children of 
the Insured, subject to further change as provided in the contraet In- 
sured hàving died subséquent to the bankrupt's adjudication, there was 
pald to hlm hls share of the proeeeds of the policy under such indorse- 
ment. Held that, by the terms of the policy authorlzlng change of ben- 
efielary, the bankrupt dld not bave a vested interest in the Insurance 
durlng the insured's life which he could by any means hâve transferred 
or whleh mlght hâve been levled on and sold under judicial process 
agalnst hlm, as provided In Bankr. Act. (Act July 1, 1898, c. 541, 30 
Stat. 565 [TJ. S. Comp. St. 1901, p. 3451]) § 70a, and henee the proeeeds 
so pald to hlm were not recoverable by hls trustée in bankruptcy, nor 
subject to administration In such proceédings. 

[Ed, Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 194, 201, 
202, 218-217, 228, 224; Dec. Dig. § 148.»] 

Pétition, for Revision of, Proceédings of the District Court of the 
United States for the Western District of Wisconsin, in Bankruptcy. 

In the ttjàtter of bankruptcy proceédings against William D. Hogan. 
Original pétition to revise an order in bankruptcy requiring the bank- 
rupt to transfer to his trustée (186 Fed. 537) the proeeeds of certain 
notes obtained by him since adjudication. Pétition granted, and order 
reversed. 

The bankrupt, William 'D. Hogan, pétitions for revlew and revision of an 
order (in bankruptcy) of the District Court for the Western District of Wis- 
consin whlch requires hlm to transfer to the trustée in bankruptcy $1,220.- 
44, acquired by the bankrupt since the adjudication of bankruptcy. Thls 
amount was derived as one of the beneficiaries ■ under a policy of Insurance 
upon the life of his mother, Susan S. Hogan, written by the Northwestern 
National Life Insurance Company, at the "home ofiice of the company in 
the City of Madlson, Wis.," Issued to such mother, December 14, 1900, pur- 
suant to application made by her. 

The policy Is for $4,000, "to be pald to the benefielary of the assured 
last deslgnated on the back of this policy, if llving, otherwise to the légal 
représentatives or asslgns of the insured," in considération of the payment 
of blmonthly premiums durlng the contln'uance of the policy ; and provides 
that failure to pay any premlum when due "will thereupon termlnate this 
contraet and Insurance and forfeit ail payments made to the company." It 
further provides: "Thls policy is issued with the express understandlng 
that the Insured may, with the consent of the company, change the bene- 
fielary at any tlme, provided it has not been assigned, by fiUng with the 
company a written request duly acknowledged and âccompanled by this poli- 
cy, such change to take effect upon Its endorsement hereon by the company." 

*For otlier cases see same topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The followlng are the Indorsements, entltled "Beneflciary Subject to 
Change" : 

"The sum Insured under thls pollcy Is payable to Sadle J. Hogan, daugh~ 
ter, $1,500.00 and remalnder to Matthew and William Hogan, sons of the 
insured equally as beneflciary, subject to change as provlded in this contraet. 

"Madlson, Wis., Feb. 15. 

"tJpon the written request of the insured made thls day, the sum insur- 
ed by this pollcy is hereby changed from Sadie J. Hogan $1500 and remaln- 
der to William and Matthew as beneflciary and instead is made payable 
to Sadle J., Matthew and William Hogan, equally, children of the insured, 
as beneflciary, subject to change hereafter as provlded In this contraet. 
[Signed.]" 

The adjudication of bankruptcy (voluntary) upon pétition of the bank- 
. rupt was made June 18, 1909. The insured, Mrs. Hogan died June 22, 1909, 
and in due course the bankrupt received the above-mentioned share of Insur- 
ance. Upon hearlng of an application by Fauerbach Brewing Company, crédi- 
ter in bankruptcy, to require the bankrupt to pay over the proceeds, the 
référée denied such relief as unauthorized. The District Court, on review 
thereof, reversed the referee's ruling as to the law applicable to the facts, 
ail undisputed, and ordered transfer of the proceeds to the trustée In bank- 
ruptcy. In re Hogan (D. C.) 186 Fed. 537. 

S. T. Swansen, for petitioner. 
C. F. Lamb, for respondent. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). Under 
proceedings in bankruptcy, the order of the District Court requires the 
bankrupt to pay over to the trustée the amount derived as a beneiiciary 
named in a policy of insurance on the Hfe of his mother through the 
death of the insured subséquent to his adjudication as a bankrupt. The 
terms of the policy and ail material facts are undisputed — including 
as well the fact that the policy was procured by and issued to the 
mother alone and that she paid ail the premiums as they accrued — and 
the order rests on the proposition, in substance, stated in the opinion 
of the district judge that the interest of the beneflciary in the policy, 
during the lif e of the insured, is a vested property right under the Wis- 
consin law, subject only to be divested by exercise on the part of the 
insured of her right to change the beneflciary or surrender the policy, 
Thus the pétition for review of the order distinctly présents a re- 
viewable question of law, namely, whether the bankrupt had a prop- 
erty right in the insurance, at "the date he was adjudged a bankrupt," 
either under the gênerai law or the law of Wisconsin, which justifies 
such order. 

The terms of the policy are unmistakable in their provision "that 
the insured may, with the consent of the company, change the bene- 
flciary at any time, provided it has not been assigned" ; and it is un- 
questioned that such provision was authorized (if not required) under 
the Wisconsin statutes applicable thereto. With the contraet rights so 
established in the insured, the gênerai doctrine (for which counsel 
contends in support of the order) as to the rights of a beneflciary un- 
der other contraet terms and circumstances we believe to be inappli- 
cable to the présent issue. The doctrine referred to is thus stated in 
Washington Central Bank v. Hume, 128 U. S. 195, 206, 9 Sup. Ct. 41, 
44 (32 L. Ed. 370) : That in the gênerai form of lif e insurance the 
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"policy, and the money to become due under it, belong, the moment 
it is issued, to the person or persons named in it as the beneficiary or 
beneficiaries, and that there is no power in the person procuring the 
insurance by any act of his, by deed or by will, to transfer to any oth- 
er person the interest o£ the person named." Numerous décisions o£ 
like import, in varions state reports, are cited in the argument of coun- 
sel as supporting this order (see 3 Am. & Eng. Encyc. Law [2d Ed.] 
981-1001; 25 Cyc. 76^778; Union Cent. Life Ins. Co. v. Buxer, 62 
Ohio St. 385, 57 N. E. 66, 49 L. R. A. 737, etc.), but review of such 
citations is not deemed needfui, for the reason above stated, that they 
rest either on other forms of poHcy, or on various conditions not ap- 
plicable to the case at bar. Moreover, it may well be noted, not only 
that want of harmony appears in the gênerai line of authorities there- 
upon, but that the Wisconsin Suprême Court has uniformly upheld 
a différent rule (commencing with Clark v. Durand, 12 Wis. 223), in 
favor of the right of the insured, under the gênerai form of policy, 
either to assign the policy or change the benefi,ciary, except as re- 
strained by statute in certain cases. 

Whatever may be the rule, therefore, in référence to the interest and 
rights of one named unqualifiedly as the beneficiary under a life in- 
surance policy, we are of opinion that such rule is not applicable to 
the express terms of the présent policy, providing that the insured may 
"change the beneficiary at any time," and that interprétation thereof 
must rest on the principles of contract law unafifected by spécial rules 
in respect of insurance policies which may appear in varions jurisdic- 
tions, other than the place of the présent contract. In the absence of 
restraint imposed by rule or statute governing the contract, the above 
stated terms of insurance were plainly open to arrangement between 
the contracting parties, and are conclusive of rights thereunder. So, 
if the question presented is one of gênerai law, we are advised of no 
rule thereof which would establish in the bankrupt, thrpugh the fact 
alone that he had been named, for the time being, as an intended bene- 
ficiary, a property right in the contract during the life and volition of 
the insured (mother), within the meaning of section 70a of the Bank- 
ruptcy Act. 

The mother was at the date of the bankruptcy adjudication vested with 
complète property rights in the policy, having possession and control of 
the policy, together with the unqualified right to dispose of the entire 
benefits of such insurance, with no obligation in évidence, légal or éq- 
uitable, to vest any share otherwise, either in the bankrupt or in his es- 
tate in bankruptcy. Thus the utmost effect of the existing indorsement 
naming the bankrupt as one beneficiary, under the gênerai rule applic- 
able to contracts, would be an inchoate benefit, a mère expectancy in 
his favor, without vested interest or property right during the life of 
the insured. Hopkins v. Northwestern Life Assur. Co., 99 Fed. 199, 
202, 40 C. C. A. 1; Masonic Mut. Benefit Soc. v. Burkhart, 110 Ind. 
189, 192, 10 N. E. 79, 11 N. E. 449; Martin v. Stubbings, 126 111. 387, 
404, 405, 18 N. E. 657, 9 Am. St. Rep. 620 ; Union Mut. Ass'n v. Mont- 
gomery, 70 Mich. 587, 594, 38 N. W. 588, 14 Am. St. Rep. 519 ; Wood- 
men Ace. Ass'n v. Hamilton, 70 Neb. 30, 97 N. W. 1017; 2 May on 
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Ins. (3d Ed.) § 399 M. Resting entirely on the wlll of the insured dur- 
ing her lifetime, the expectancy of possible benefits under the policy has 
neither substantial présent value, nor other élément of property, which 
the bankrupt could then "by any means hâve transferred, or which 
might hâve been levied upon and sold under judicial process against 
him," defiined in section 70a as property vesting in the trustée of the 
estate of a bankrupt by opération of law. In the case of an analogous 
expectancy— In re Wetmore, 108 Fed. 520, 523, 47 C. C. A. 477— the 
Circuit Court of Appeals of the Third Circuit so ruled, and the opinion 
is pertinent and instructive. It arose in bankruptcy, under a claim 
of expectancy in the bankrupt at the date of adjudication, through a 
provision standing in his favor, in a will madJe by his mother who was 
then living. The provision in question purported to exercise a power 
of appointment vested in the mother, under vi^ill of the deceased fa- 
ther, over the residue of a fund created for use of the mother, with 
power to appoint or dispose thereof by will or otherwise. As well 
remarked in the opinion, the test of property right in the bankrupt 
under the statute is not whether he "might for a valuable considéra- 
tion" prior to bankruptcy "by executory contract hâve barred or pre- 
cluded himself from enjoying, or hâve become bound to permit others 
te hâve the exclusive benefit of the fund," but whether "the bankrupt 
had some title to it at the date of the adjudication," and that no such 
title arose during the lifetime of the mother. 

In référence to another contention advanced by counsel in support of 
the order — that "a possibility coupled with an interest passes to the 
trustée" in bankruptcy — for which Williams v. Heard, 140 U. S. 529, 
535, 11 Sup. Ct. 885, 35 L. Ed. 550, is citedi as décisive, we do not 
understand the citation to militate in any sensé against the foregoing 
définition of property right which must appear in the bankrupt to vest 
in the trustée. The case arose in bankruptcy, under the Act of March 
2, 1867, c. 176, 14 Stat. 517, and involved the question whether claims 
for war premiums awarded in favor of the bankrupts long after the 
bankruptcy adjudication out of the Geneva arbitration award, pur- 
suant to subséquent act of Congress, constituted property of the bank- 
rupts amenable to the bankruptcy proceedings. As there ruled : The 
claims for indemnity arose when the losses were incurred during the 
war, and thus became property in the sensé of the law prior to bank- 
ruptcy ; so the claims were not created by the subséquent act of Con- 
gress, although thereby provided with means for their prosecution and 
collection. The distinctions there pointed out are in line with our 
understanding of the gênerai rule. 

The question remains, however, whether the Wisconsin authorities 
prescribe a différent rule of property right applicable to this Wis- 
consin contract, under which the order of the District Court may be 
sustainable. For the doctrine there assumed of "vested interest of the 
beneficiary" under the policy terms, the opinion cites Foster v. Gile, 50 
Wis. 603, 7 N. W. 555, 8 N. W. 217; Rawson v. Milwaukee Mut. 
Life Ins. Co., 115 Wis. 641, 92 N. W. 378; Slocum v. Northwestern 
Nat. Life Ins. Co., 135 Wis. 288, 115 N. W. 796, 14 L. R. A. (N. S.) 
194 F.— 54 
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1110, 128 Am. St. Rep. 1028; Meggett v. Northwestern Mut. t. 
Ins. Co., 138 Wis. 636, 120 N. W. 392. 

In Foster v. Gile, the opinion premises that the rule of the earlier 
cases (Clark v. Durand, 12 Wis. 223, and Kerman v. Howard, 23 
W5s. 108) "must be adiiered to by this court," namely, that the insured 
who procures the poHcy of insurance and pays the premiums "may 
dispose of it, by will or otherwise, to the exclusion of the beneficiary 
named in the policy." The policy in question was in the gênerai 
form, procured by the father, as the insured, and made payable to his 
two sons (named therein) in equal shares, "their guardians, executors, 
administrators or assigns." Both sons died before the death of the 
father, and the father had made no disposition of the insurance when 
his death occurred. The issue was whether légal right to the insurance 
passed to the administrator of the father's estate or to the estâtes 
of the sons, under the above stated terms thereof, and the décision be- 
low in favor of the administrator of the sons' estâtes was affirmed. 
It is stated in the (majority) opinion, however, that making the policy 
thus payable "is so far in the nature of an executed voluntary settle- 
ment that it vests in the persons to whom the insurance money is pay- 
able an actual subsisting interest in the policy, but not the absolute, 
unconditional ownership, and of the moneys therein agreed to be paid." 
The minority opinions concur in the resuit, but not in the above state- 
ment of a reason therefor; and it may well be noted in connection 
therewith that in a subséquent case — Given v. Wisconsin O. F. M. 
Life Ins. Co., 71 Wis. 547, 550, 17 N. W. 817— -the court speaks 
unanimously, through the writer of the majority opinion in Foster v. 
Gile, that the Foster décision rested "on the sole ground" that the 
insurance was made payable, not only to the beneficiaries, "but to 
'their guardians, executors, administrators or assigns.' " 

In Rawson v. Milwaukee, etc., the policy of insurance is described 
as "a benefit certificate issued by a fraternal order," providing for 
its surrender by the insured, "without consent of the beneficiary," to 
"receive a new certificate"; and the sole question discussed in the 
opinion was, whether évidence was admissible, as against the bene- 
ficiary, of subséquent statements by the insured, to third parties, in dé- 
rogation of his représentations of good health in the application for 
insurance. Exclusion thereof was upheld, and the opinion states that 
the beneficiary in such certificate "has so far vested interest therein 
that the prior déclarations of the assured are not" thus admissible. • On 
the other hand, Slocum v. Northwestern Nat. L. Ins. Co. arose undier a 
policy issued by the same company (and in like form) involved in the 
présent suit. The company had increased the rate of premiums and 
for alleged default of the insured therein had declared the insurance 
rescinded. Thereupon the "beneficiaries last designated on the back of 
the policy" sued the company to recover damages for such rescission, 
as unauthorized, alleging that both insured and beneficiaries were 
ready and able to pay the premiums due under the policy, but were 
not willing to pay the increase thereof exacted by the company. As 
the insured was then living, the complaint of the alleged beneficiaries 
was demurred to, and the appeal was from an order overruling the 
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demurrer. For reversai of such order^ the opinion states, as thé set- 
tled rule in Wisconsin, that beneficiaries were without interest to re- 
cover damages for the alleged breach ; that, although their rights are 
referred to as "vested" (in the Rawson case and other citations), they 
are in their nature "a mère expectancy, which is subject to be defeated 
by the act of the insured, and hence cannot be absolute and indefeasible 
until the death of the insured," and that they are too uncertain and 
"hypothetical to be made the ground for damages for breach of the 
contract." Meggett v. Northwestern Mut. Life Ins. Co. merely up- 
holds the validity of an assignment of a poHcy (in the ordinary form) 
by the beneficiary named therein, "with the consent of the insured." 

We are not concerned with the question whether the above men- 
tioned cases, together or severally, harmonize entirely — either in their 
ultimate ruling, or in mention of the interest of a beneficiary as 
"vested" in any sensé — with the rule of the leading case of Clark v. 
Durand, supra, reafSrmed in a long line of successive cases ; nor 
whether the mention of such interest as "vested" was mère obiter, as 
counsel for petitioner contends. It is deemed sufficient that throughout 
the Wisconsin cases no authority appears — apart from statutory re- 
strictions, not applicable to the présent case — to disturb the absolute 
property right vested in the insured, under the terms of the instant 
policy, to dispose of its benefits. Such right is expressly conceded and 
reaffirmed in each of the foregoing group of citations. So, with the 
interest of the beneficiary thus settled, as dépendent on the option of 
the insured during his lifetime, thèse mentions thereof as "a vested in- 
terest subject to be divested" at the will pf the insured, are without 
force, in either view of their bearing in the adjudication, to confer or 
impose property right in such expectancy, within the purview of the 
Bankruptcy Act. 

We are of opinion, therefore, that the order of the District Court 
is unauthdrized, and it is reversed, accordin^ly, with direction to dis- 
miss the pétition of Fauerbach Brewing Company, and release the 
insurance proceeds. 



GUARDIAN FIRE INS. CO., OF PENNSYLVANIA, v, CENTRAL GLASS 

CO., Limited. 

CENTRAL GLASS CO., Limited, v. GUARDIAN FIRE INS. CO., OF PENN- 

SYLVANIA. 

(Circuit Court of Appeals, Fiftb Circuit. February 20, 1912. Relieariog 
Denied March 12, 1912.) 

Nos. 2,218, 2,258. 

1. Appeal and Erkok (§ 701*) — Review— Instructions. 

A particular portion of the charge of the court cannot be revlewed In 
an appellate court, where the bill of exceptions fails to show whether 
or not there was an issue or state of facts to which it was applicable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2933- 
2935; Dec. Dig. § 701.*] 

•For other cases see same topic & | numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Appeal and Eerob (§ 975*)— Tbial (§ 303*>— Kbview— Mattebs o» Disceb- 

TION. 

Permltting the séparation of the jury before verdict in a fédéral court 
Is a matter whoUy withhi the discrétion of the court, and error cannot 
be predlcated on It, unless based on misconduct adversely alïectlug a fair 
trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3844; 
Dec. Dlg. § 975 ;* Trial, Cent. Dig. § 724; Dec. Dig. § 303.*] 

3. Ikteeest (§ 21*) — Verdict— Allowance of Inteeest. 

Under Civ. Code La. art. 1938, and Code Proc. La. art. 554, Interest may 
properly be allowed on the amount of a verdict, where It contalns no 
provision therefor. 

[Ed. Note. — For other cases, see Interest, Cent. Dig. § 42; Dec. Dig. 
f 21.*1 

4. Insurance (§ 602*) — Action on Polict— Stattitort Penalties. 

Act La. No. 168 of 1908, providing for the allowance of 12 per cent, 
damages and attorney's fées against Insurance companies on recovery 
against them, where they failed to pay a policy wlthin a stated time has 
no application to actions on policies issued prier to its passage. 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. 1 1498 ; Dec. Dlg. 
§ 602.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Action at law by the Central Glass Company, Limited, against the 
Guardian Firp Insurance Company, of Pennsylvania. Judgment for 
plaintifï, ànd both parties bring error. Affirmed. 

Donelson Caffery, Lamar C. Quintero, Philip S. Gidiere, and J. C. 
Hollingsworth, for plaintiff in error. 

Henry L. Lazarus and Eljdon S. Lazarus, for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

In No. 2,218. 

PARDEE, Circuit Judge. The first assignment of error, relating to 
the exclusion of the évidence of Joseph G. Weckerling, is not well 
taken: (1) Because the bill of exceptions does not show that the 
ratio between the cost of labor and the cost of material, either in said 
Weckerling's business or normally in such line of business, was ma- 
terial to any issue in the case. (2) The ruling of the court excluding 
the évidence of witness' individual expérience in relation to ratio of 
labor to material in carrying on the glass business for his own account 
was correct. 

The second assignment of error, complaining of the refusai of the 
trial judge to permit Mr. St. Paul to testify to what Mr. Marcuse, for- 
mer président and bookkeeper, testified, in a previous case in a state 
court, as to what the books of the Central Glass Company showed as 
profits of 1907, is not well taken, because the bill of exceptions does 
not show that such matter was either relevant or material to any issue 
in the case. 

[ 1 ] The third assignment of error complains of a certain portion of 
the charge of the court; but the bill of exception shows no issue or 
State of facts for us to judge whether the matter complained of was 

•For other cassa ue aame topic & 9 numbsb in Dec. & Am. Olgs. 1907 to date, & Rep'r Indexe! 
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relevant or material, or in any wise bore on any oî the issues in the 
case. If we look into the pleadings, and find an issue as to whether 
the plaintiff presented and kept complète and itemized inventories as 
provided for in the contract, and that the claim is made that an entry 
of "Salvage glass, $2,500," is not a sufficient itemizing under the con- 
tract for such a quantity of broken glass and then assume, as counsel 
do, that there was évidence showing or tending to show that the in- 
ventory presented by the plaintifï contained the gross item of "Sal- 
vage glass, $2,500," and that the same was made up of glass which 
could hâve been classified and itemized with more particularity, and 
thus furnish a better idea of the quantity and value of the glass in- 
cluded under the item, still we find no réversible error, if error at ail, 
in the définition the trial judge in his charge gave of the words "a 
complète, itemized inventory," as used in the iron safe clause in the 
policy in suit. 

[2] The fourth assignment of error relates to the séparation of the 
jury before verdict, which was a matter wholly within the control of 
the court below, and upon which no error can be predicated, unless 
based upon misconduct adversely afïecting a fair trial. As we read 
the bill of exceptions, there was no unauthorized séparation of the 
jury. 

[3] It was not error to allow interest on the judgment from the 
date of verdict and judgment. C. C. La. art. 1938; C. P. La. art. 554. 

In No. 2,258. 

The claim for statutory interest of 5 per cent, from judicial demand 
was correctly refused by the court below. 

[4] Act No. 168 of 1908 was not intended to bave, and cannot 
hâve, any rétroactive efïect, and therefore cannot be applied in this 
case, where the policy sued on was issued prior to the passage of said 
act. 

The judgment of the Circuit Court is affirmed, with costs, on both 
writs of error. 



B. J. WOLF & SONS V ROYAL INS. CO., LIMITED, OF LIVBRPOOL. 

(Circuit Court of Appeals, Fifth Circuit. February 20, 1912.) 
Nos. 2,209, 2,220, 2,222, 2,223, 2,225, 2,226, 2,230, 2,259-2,264. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Actions by B. J. Wolf & Sons against the Royal Insurance Com- 
pany, Limited, of Liverpool (No. 2,209), by the Northern Assurance 
Company, of London, England, against the Central Glass Company, 
Limited (No. 2,220), by the Hartford Pire Insurance Company, of 
Hartford, Conn., against the Central Glass Company, Limited (No. 
2,222), by the Michigan Commercial Insurance Company, of Lansing, 
Mich., against the Central Glass Company, Limited (No. 2,223), by 
the Dixie Pire Insurance Company, of Greensboro, iL C, against the 
Central Glass Company, Limited (No. 2,225), by the Détroit Pire & 
Marine Insurance Company, of Détroit, Mich., against the Central 
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Glass Company, Limited "(No. 2,226), by the Shawnee Fire Insurance 
Company, of Topeka, Kan., against the Central Glass Company, Lim- 
ited (No. 2,230), by the Central Glass Company, Limited, against the 
Shawnee Fire Insurance Company (No. 2,259), by the Central Glass 
Company, Limited, against the Détroit Fire & Marine Insurance Com- 
pany (No. 2,260), by the Central Glass Company, Limited, against 
the Hartford Fire Insurance Company, of Hartford (No. 2,261), by 
the Central Glass Company, Limited, against the Michigan Commer- 
cial Insurance Company (No. 2,262), by the Central Glass Company, 
Limited, against the Dixie Fire Insurance Company (No. 2,263), by 
the Central Glass Company, Limited, against the Northern Assurance 
Company ( No. 2,264). Judgment for défendants, and plaintififs bring 
error. Affirmed. 

No. 2,209: 

Henry L. Lazarus and Eldon S. Lazarus, for plaintiff in error. 

Donelson Caffery, Lamar C. Quintero, and Philip S. Gidiere, for 
défendant in error. 
No. 2,220: 

Donelson Caffery, Lamar C. Quintero, Philip S. Gidiere, and J. C. 
Hollingsworth, for plaintiff' in error. 

Henry L. Lazarus and Eldon S. Lazarus, for défendant in error. 
No. 2,222: 

J.' G. Hollingsworth, for plaintiff in error. 

Henry L. Lazarus and Eldon S. Lazarus, for défendant in error. 
No. 2,223: 

J. C. Hollingsworth, for plaintiff in error. 

Henry L. Lazarus and Eldon S. Lazarus, for défendant in error. 
No. 2,225 : 

J. C. Hollingsworth, for plaintiff in error. 

Henry L. Lazarus and Eldon S. Lazarus, for défendant in error. 
No. 2,226: 

J. C. Hollingsworth, for plaintiff in error. 

Henry L. Lazarus and Eldon S. Lazarus, for défendant in error. 
No. 2,230: 

J. C. Hollingsworth, for plaintiff in error. 

Henry L. Lazarus and Eldon S. Lazarus, for défendant in error. 
No. 2,259: 

Henry L. Lazarus and Eldon S. Lazarus, for plaintiff in error. 

J. C. Hollingsworth, for défendant in error. 
No. 2,260: 

Henry L. Lazarus and Eldon S. Lazarus, for plaintiff in error. 

J. C. Hollingsworth, for défendant in error. 
No. 2,261: 

Henry L. Lazarus and Eldon S. Lazarus, for plaintiff in error. 

J. C. Hollingsworth, Donelson Caffery, Lamar C. Quintero, and 
Philip S. Gidiere, for défendant in error. 
No. 2,262: 

Henry L. Lazarus and Eldon S. Lazarus, for plaintiff in error. 

J. C. Hollingsworth, Donelson Caffery, Lamar C. Quintero, and 
Philip S. Gidiere, for défendant in error. 
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No. 2,263: 

Henry L. Lazarus and Eldon S. Lazarus, for plaîntiff in error. 

J. C. HoUingsworth, for défendant in error. 
No. 2,264: 

Henry L. Lazarus and Eldon S. Lazarus, for plaintifï in error. 

J. C. HoUingsworth, Donelson Caffery, Lamar C. Quintero, and 
Philip S. Gidiere, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. Under agreement between the parties that the 
judgments in the above entitled and numbered cases should follow 
that in Guardian Pire Ins. Co. v. Central Glass Co., 194 Fed. 851, 
No. 2,218 and No. 2,258, just decided, the judgments of the Circuit 
Court are affirmed, with costs. 



BKOWN, Collector of Internai Revenue, et al. v. FOSTER et aL 

(Circuit Court of Appeals, Fourth Circuit. February 14. 1912.) 

No. 1,042. 

Internai. Revenue (§ 24*) — Commissioneb or Intbenal Revenue— Discbe- 
TioN— Bonds. 

Exercise by the Commlssloner of Internai Revenue of his discrétion 
under Rev. St § 3293 (U. S. Comp. St 1901, p. 2133), to requlre a new 
warehousing bond, should not be disturbed by the courts, where the 
principal obliger departed from the country, the llquor hiid been seized 
for violation of the revenue laws and was declared forfelted and then 
released to a person other than the original distiller, and tlie surety on 
the original bonds notifled the Commlssloner that It was no longer bound. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 68- 
71; Dec. Dig. § 24.*] 

Pritchard, Circuit Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the Western 
District of North Carolina, at Greensboro. 

Bill by D, C. Poster and another against George H. Brown, Collec- 
tor of Internai Revenue, and another. Judgment for plaintiiïs, and 
défendants appeal. Reversed. 

A. E. Holton, U. S. Atty. (A. L. Coble, Àsst. U. S, Atty., on the 
brief), for appellant Brown. 

George S. Bradshaw (C. E. McLean, on the brief), for appellant 
United States Fidelity & Guaranty Co. 

William P. Bynum and R. C. Strudwick, for appellees. 

Before PRITCHARD, Circuit Judge, and McDOWELL and 
SMITH, District Judges. 

SMITH, District Judge. In the year 1905, and up to January 1, 
1906, one Dart C. Poster, a distiller in the Western district of North 
Carolina, gave bonds under section 3292, U. S. Rev. Stats. (U. S. 

•For other cases see same topic & S numbee in Dec. & Am. Digfi. 1907 to date, & Rep'r Indexe» 
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Comp. St. 1901, p. 2132), with penalties in the aggregate of $41,400 
to the United States for the payment of the taxes due upon certain 
whisky to be paid within eight years from and after the entry of the 
whisky in the bonded warehouse, i. e., until the year 1913. His surety 
upon the bond was the United States FideHty & Guaranty Company, 
and thevpremium on the bonds to the surety Company appears to hâve 
been paid in full. Thereafter Foster transferred ail his interest in 
the whisky to the complainant N. Glen WilHams, and departed from 
the country, and became a citizen of and was, at the time of the action 
by the Commissioner of Internai Revenue hereinafter mentioned, re- 
siding in the Republic of Mexico. In April, 1910, the whisky referred 
to was, after due légal proceedings, adjudged forfeited to the United 
States for alleged violations of the internai revenue law, and judg- 
ment was rendered for the value of the same in excess of the taxes 
due the government of the United States, and thereafter the whisky 
was restored or released to the owner, N. Glen Williams, upon his 
executing to the United States a bond for the value of the whisky 
in excess of the tax. The surety on the warehousing bonds then gave 
notice to the Commissioner of Internai Revenue that it would contest 
any claim that its liability as surety on the bond continued after such 
forfeiture and release, and in view of the complication that had arisen 
in the case, especially the seizure and release and the notice from the 
surety, the commissioner concluded that a npw bond should be given 
under the provisions of section 3293 of the Revised Statutes of the 
United States (U. S, Comp. St. 1901, p. 2133), and the complainant 
N. Glen Williams having f ailed to give a new bond when required so 
to do, the Commissioner proceeded to collect the tax by distraint, and 
advertised the whisky for sale. The proceeding in this case was 
brought to enjoin the sale as threatened to be made by the Commis- 
sioner. The trial judge below held that the United States had entered 
into a contract with the distiller, by which the latter was given eight 
years in which to pay the internai revenue tax on the distilled spirits 
in the warehouse, and that in reliance upon that contract the distiller 
had paid the premium for the whole eight years to the indemnity Com- 
pany. The court further held that under the provisions of section 
3293 a new bond should be required in case of death, insolvency, or 
removal of either of the sureties, and could be required in any other 
contingency affecting its validity or impairing its efficiency, at the dis- 
crétion of the Commissioner of Internai Revenue ; but that inasmuch 
as there was no death, insolvency, or removal of the surety herein, 
the Commissioner could ônly require a new bond in a contingency af- 
fecting its validity or impairing its efficiency, and that nothing ap- 
peared in this case which either afïected the validity or impaired the 
efficiency of the bond, and that the discrétion given to the Commis- 
sioner of Internai Revenue was not one that he could exercise in a 
case in which the court should hold as a judicial matter that a con- 
tingency had not arisen affecting the validity, or impairing the effi- 
ciency of the bond. 

The principal question hère is whether this- power lodged in the 
Commissioner of Internai Revenue was one which so far rests in his 
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discrétion as that the court could review his action in a case in which 
it is not alleged or proven that any ulterior purpose existed, or there 
has been any improper abuse of the discrétion lodged in him. The 
deposit of the spirits in the warehouse and the extension of the time 
for the payment of taxes is solely for the benefit of the distiller, and 
to enable him to give bond for the payment of the tax instead of pay- 
ing the tax at once. U. S. v. Witten, 143 U. S. 76, 12 Sup. Ct. 372, 
36 L. Ed. 81. Except for this privilège given to him, the government 
could call upon him to pay the tax at once. In the opinion of this 
court the facts in this case are not sufficient to allow the court to in- 
terfère with the discrétion lodged in the Commissioner of Internai 
Revenue. Where Congress has committed to the head of a department 
certain duties requiring the exercise of judgment and discrétion, his 
action thereon, Mrhether it involve questions of law or fact, will not be 
review^ed by the courts unless he has exceeded his authority, or this 
court should be of opinion that his action was clearly wrong. Wheth- 
er such décision is right or wrong, is not the question. "Having 
jurisdiction to décide at ail, he had necessarily jurisdiction, and it was 
his duty to décide as he thought the law was, and the courts hâve no 
power whatever under those circumstances to review his détermina- 
tion by mandamus or injunction." Bâtes & Guild Company v. Pavne, 
194 U. S. 106, 109, 24 Sup. Ct. 595, 597 (48 L. Ed. 894). In that case 
the Suprême Court ruled as follows: 

"The r'ule upon this subject may be summarized as follows: That where 
the décision of questions of fact is committed by Congress to the judgment 
and discrétion of the head of a department, his décision thereon is conclu 
sive ; and that even upon mlxed questions of law and fact, or of law alone 
his action wlU carry with it a strong presumption of Its correctness, and the 
courts will not ordinarily review it, although they may hâve the power, and 
will oceasionally exercise the right of so dolng." 

In Public Clearing Hbuse v. Coyne, 194 U. S. 497, 24 Sup. Ct. 
789, 48 L. Ed. 1092, the court held, in referring to the case of School 
of Magnetic Healing v. McAnnulty, 187 U. S. 94, 23 Sup. Ct. 33, 
47 L. Ed. 90, that it was within the power of Congress to intrust the 
Postmaster General with the power tO seize and detain letters upon 
évidence satisfactory to Eimself, and that his action will not be re- 
viewed by the court in doubtful cases, and, again (194 U. S. 515, 24 
Sup. Ct. 796, 48 L. Ed. 1092), also referring to the McAnnulty Case: 

"That the party injured has a right to Invoke the judieial power of the gov- 
ernment, whenever his property rights hâve been Invaded by the exercise of 
such power, was settled by this court In Noble v. Union River Logging Rail- 
road, 147 U. S. 165 [13 Sup. Ct. 271, .37 L. Ed. 123], as well as in the McAn- 
nulty Case. But, as already indicated, It would practically arrest the execu- 
tive arm of the government if the heads of departments were required to ob- 
tain the sanction of the courts upon the multifarious questions arlsing in 
thelr departments before action were taken in any matter which might ia- 
volve the temporary disposition of prlvate property." 

In the case at bar, not only the principal obligor of the bond de- 
parted f rom the jurisdiction and became a citizen of a foreign country, 
but the liquor in question had been seized by the government upon an 
information for an infraction of the internai revenue laws ; had been 
actually adjudged forfeited, and then released to a différent party than 
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the original distiller, and the surety on the bonds had notified the 
Commissioner that it was no longer bound on bis bond. In view of 
thèse complications, the Commissioner of Internai Revenue, in the 
exercise of the discrétion vested in him by the terms of the statute, re- 
quired a new bond, and it does not appear to this court that the exer- 
cise of his discrétion was so palpably wrong, and such an invasion of 
the property rights of the complainant, as to require an interférence by 
a court with the action of the Commissioner of Internai Revenue. 
Whilst an ultimate recourse to the judiciary may be reserved in ail 
cases where the action of the officer is an invasion of property rights 
and) is in excess of his authority, or palpably and clearly erroneous, or 
an abuse of the discrétion lodged in him, yet the case at bar does not 
come within thèse catégories. . 

It foUows from this conclusion that the judge below erred in sus- 
taining the bill upon the facts f ound, and that his judgment must be 
reversed. 

Reversed. 

PRITCHARD, Circuit Judge, disserits. 



CHODKOWSKI V. UNITED STATES. 

(Circuit Court of Appeals Seventh Circuit January 2, 1912.) 

No. 1,762. 

1. Bankruptct (| 495*) — Concealment of Assets— Cbiminai, Liabilitt— 

BUBDEN OF PrOOF. 

In a prosecution o' a bankrupt for concealment of assets, the burden 
was on the government to establlsh defendant's gullt beyond a reasonable 
doubt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 912; Dec. 
Dig. § 495.*] 

2. Bankruptcy (§ 496*) — Instetjctions— Reasonabie Doubt. 

In a prosecution of a bankrupt for concealment of assets, In that he 
falled to disclose an alleged Interest In certain real property whlch he 
had conveyed to another, he was entitled to an Instruction that, If the 
jury found from the évidence that the bankrupt had conveyed to the 
grantee the property in question by warranty deed, the law présumes 
that In so doing he acted legally and in good falth, and that the jury 
should give him the beneflt of such presumption. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 913; Dec. 
Dlg. § 496.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Hylary Chodkowski was convicted of concealing assets from his 
trustée in bankruptcy, and he brings error. Reversed and remanded, 
with directions. 

Plalntlff in error was Indlcted upon two counts : (1) For unlawfully, know- 
Ingly, willfuUy, and fraudulently conceallUg from his trustée In bankruptcy 
certain of his property, conslsting of real estate, In violation of section 29b 
of the Bankruptcy Act; and (2) for unlawfully, knowlngly, wlllfully, and 

•For other cases see same toplc & § nitmbbk In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 



CHODKOWSKI V. UNITED STATES 859 

fraudulently eonceallng from his said trustée certain property, whlch con- 
elsted of a légal and équitable Interest in certain real estate, etc. He pleaded 
"not guilty," and was placed upon trial before a jury. Such further action, 
waa had upon the trial thatat the close' of the évidence tlie court gave to the 
jury the foUowing instructions : 

"It was the duty of the bankrupt, Chodkowskl, the défendant in this 
case, to give to Garmire, as hls trustée in bankruptcy, a disclosure of his 
(the defendant's) property, as, under the bankruptcy law, it was the de- 
fendant's duty to do in accordance with that provision requlring that when 
a citizen applies to the bankruptcy court, sets on foot — sets in motion — 
the bankruptcy court, with a vIew to securing protection from his creditors, 
In order that he may start life anew, freed from the burden that otherwise 
would be imposed upon him, it Is his duty, as the law points out and pro- 
vides, to disclose to the court, In response to the demand of the trustée for 
hls property, a full statement of what he has. The law requires that. So 
that really we hâve hère a dispute about one proposition, as I take it. That 
proposition is Involved in the charge that, when Garmire made hls demand 
on Chodkowskl, Chodkowskl kept still about this real estate ; that It was 
hls duty, as the Indictment charges, to speak about the real estate to Gar- 
mire, as it was hls duty under the bankruptcy law to speak if he owned 
the property ; that if he had retained, and had at the tlme the demand was 
made, an équitable interest in the property, that is to say, a bénéficiai in- 
terest in the property. In that event, under the law, It was his duty to speak 
and tell Garmire about it. It is for the jury in this case to décide, and an- 
swer the question by your verdict, whether or not this transaction between 
Chodkowskl and Wojnowski, the grantee in the deed introduced and shown 
to hâve been exeeuted by Chodkowskl to Wojnowski, was a real, bona fide, 
good fialth transaction. And that is what this dispute is. 

"You wlll consider ail the évidence, to détermine whether or not the con- 
veyance was merely colorable, or whether It was a good faith transaction, 
en'ding hls interest in the property and control over it. Of course, if in the 
fall of 1909 Chodkowskl was in a position to convey this same property to 
any of thèse creditors, thèse men who testlfied that Chodkowskl offered to 
convey it to them at that time, that is évidence for you to consider in de- 
terminlng whether or not he had divested hlmself of the property in the 
April before. Your functlon is to arrive at the truth of the situation as to 
whether Chodkowskl sold the property to Wojnowski, endlng his connection 
with and dominion over the property. If you flnd he did, he is entitled to 
a verdict of not guilty. If, on the contrary, you flnd that transaction was 
colorable, and merely to becloud the situation, and in determinlng that, as 
I said before, hâve regard to ail the évidence on it, as to this man's con- 
tact with the property, hls exercise of dominion over the property, hls en- 
joyment of revenue from the property, or his enjoyment of the property It- 
self, the statement made after the date of the deed to Wojnowski and the 
other wltnesses, If you believe the statement to bave been made as to his 
willlngness then to convey to them, with ail the other évidence in the case, 
and by your verdict answer whether or not, after hls adjudication in bank- 
ruptcy, and at the time Garmire made hls demand upon the défendant for 
his property, the défendant at that tlme had an Interest in this particular 
pièce of real estate contended for by the United States in this prosecution. 
If he had, your verdict must be 'guilty.' If he did uot, your verdict must 
be 'not guilty.' " 

To each of which plalntifC In error excepted. PlalntlfC in error also then 
and there requested the court to give certain other instructions, which are 
duly set out in clause No. 11 of the asslgnment of errors hereafter quotcd. 
Each of such requests was refused by the court. In due course, the jury. 
brought In a verdict of guilty as charged in the Indictment. Motions for 
new trial and arrest of judgment were made and overruled, and défendant 
was sentenced to serve a term of six months in the House of Correction for 
Chicago. PlalntlfE in error thereupon, and on June 22, 1910, flled hls péti- 
tion for a writ of error to this court, asklng that the same be made a super- 
sedeas, and that he be enlarged on bail pending said writ, which motions 
were granted, whereby the cause is now before the court for revlew. 
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■Clause 11 of the asslgnment of errors above referred to, reads as follows, 
vlz. : "11. Then aud there, and before the cause was submitted to the jury, 
the défendant requested the court to give each of the foUowlng. Instructions to 
the jury, but the court refused severally to glve.each of sald Instructions as 
requested, to whlch refusai the défendant then and there severally excepted, 
each of whlch instructions so requested and so refused Is as foUows : '(1) 
The court Instructs the jury that they are not permitted to suspicion or guess 
that the défendant owned an interest in the real estate subséquent to the 
date of hls deed, and then to use such suspicion or guess against the défend- 
ant; but the law places upon the prosecutlon the burden of proving that 
the défendant dld own such Interest, and If the évidence in the case falls to 
satisfy the jury beyond a reasonable doubt that the défendant did own such 
Interest, then it Is the duty of the jury to flnd the défendant not guUty. 
(Refused.) (2) The court instructs the Jury that whether the real estate 
was worth more than $6,000 is not in issue in the case, nor is It in Issue 
whether the défendant received the full value of the property. (Refused.) 
(3) The court Instructs the jury that If they flnd from the évidence that 
Hylary Chodkowskl and KamlUa Chodkowski, hls wlfe, by their warranty 
deed conveyed to John Wojnowskl lots 40 and 41, etc., known and described 
as No. 136 lOTth street, in the clty of Chicago, then the law présumes that 
when he dld so he acted legally and in good faith, and, further, the law re- 
quires the jury to give the défendant the benefit of this presuinption when 
they eonslder of their verdict. (Refused.) (4) The court instructs the jury 
that, if they flnd from the évidence that since the flling of the bankruptcy 
proceedlngs the défendant has not owned an Interest in the property known 
and described as No. 136 lOTth street, in the clty of Chicago, then it is the 
duty of the jury to flnd the défendant not gullty. And the court further 
Instructs the jury that. If they entertain from the évidence a reasonable 
dbubt whether the défendant since the beginning of the bankruptcy proceed- 
lngs owned sald real estate or a légal and équitable Interest In sald property, 
then It Is the duty of the jury to flnd the défendant not gullty. (Refused.) 
(5) The court instructs the jury that whether the défendant and bis wife 
are enjoylng the use of the premlses known and described as No. 136 107th 
street, In the clty of Chicago, is not In Issue in the case, and the jury are 
not to use the mère enjoyment and use of the premlses against the défend- 
ant. (Refused.)' " 

S. William Polkey, for plaintiff in error. 

James H. Wilkerson and Elwood G. Godman, for the United States 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the f acts as above). [ 1 ] 
Clauses 1, 3, and 4 of the instructions tendered by the défendant be- 
low, as numbered by us in the statement of facts herein, deal only 
with the questions of reasonable doubt and burden of proof. They 
State the law correctly, and the jury should hâve been so instructed. 
The burden of proof was on the government to establish the guilt of 
plaintiff in error beyonil a reasonable doubt. Thèse propositions are 
too well settled to require citation of authorities. 

[2] Plaintifï in error was entitled to hâve the jury instructed that, 
if they found from the évidence that Chodkowski and wife conveyed to 
Wojnowski the lots in question by warranty deed, then the law pré- 
sumes that in so doing appellant acted legally and in good faith, and 
required that the jury should give him the benefit of that presumption. 
American Hoist & Derrick Co. v. Hall, 208 111. 601, 70 N. E. 581 ; 
Schroeder y. Walsh, 120 111. 403, 11 N. E. 70. The refusai of the 
court to so instruct the jury constituted réversible error. 

The judgment is reversed, and the cause remanded, with directions 
to the District Court to grant a new trial. 
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DEVINE V. CHICAGO, M. & ST. P. RT. CO. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1912.> 

No. 1,835. 

1. CouBTs (I 406*) — Circuit Cotjet or Appeals— Rbview—Weiqht or Evi- 

DEKCE. 

ïlie Circuit Court of Appeals, in an action at law for allégea wrongful 
death, wlU net review the welght of évidence. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § 1103; Dec. Dlg. 

§ 406.*] 

2. Appeal and Eeeoe (§ 237*^ — Questions Reviewablb— Action Necessaet 

TO Peesent Breor. 

Alleged misconduct of defendant's counsel In addressing the jury can- 
not be reviewed, in the absence of a request for action by the trial court, 
in addition to exception. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1386- 
1388 ; Dec. Dig. § 237.*] 

In Error to tlie Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by John F. Devine, as administrator of the estate of Peter 
Argiriou, against the Chicago, Milwaukee & St. Paul Raiiway Com- 
pany. Judgment for défendant, and plaintifï brings error. Affirmed. 

Emery S. Walker, for plaintiff in error. 
O. W. Dynes, for défendant in error. 

Before BAKER and SEAMAN, Circuit Tudges, and ANDERSON, 
District Judge. 

ANDERSON, District Judge. The plaintifï in error brought bis 
action against the défendant in error for negligently causing the death 
of one J^'eter Argiriou. The déclaration was in five counts, and in 
each count it was averred that the accident happened by reason of 
a collision between one of the trains of the défendant and a hand car 
upon which the défendant was riding. In each count the négligence 
complained of related to the management and opération of the train. 
To this déclaration the défendant joined issue by a plea of not guilty. 
The cause was tried by a jury, a verdict rendered for the défendant, 
and judgment upon the verdict. Plaintiff in error has filed 25 as- 
signments of error, but in his brief mentions and relies upon 6 only. 

[1] The first is that the verdict of the jury is contrary to and 
against the weight of the évidence. It is too well settled to require 
the citation of authorities that this court in this kind of a case will 
not weigh the évidence. 

The second, third, fourth, and fîfth assignments relied upon relate 
to the rulings of the court upon the introduction of the évidence. 
The questions sought to be raised by thèse assignments are either 
without substance or are not properly presented. Thèse questions, 
whether of substance, or as involving practice only, are neither novel 
nor of sufificient importance to warrant further comment. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexée 
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[2] The sixth assignment is: 

"Counsel for the défendant made Improper ând prejudldal remarts In ad- 
dressing the Jury." 

No good purpose would be served by setting out the remarks com- 
plained of. We do not décide whether they were proper or improper. 
The bill of exceptions recites, after setting out the remarks: 

"To whlch remarks counsel for plalntlff then and there duly excepted." 

Plaintiff's counsel did not move or request the court to take any 
action with regard to such remarks and then except to the court's ac- 
tion. There was no action or ruling of the court invoked by plain- 
tiff in error, and he cannot assign as error of the court the remarks 
of opposing counsel. 

We find no available error in the record. 

Judgment aifirmed. 



.ETNA LIFE INS. CO., OF HARTFORD, CONN., v. OUTLAW. 

(Circuit Court of Appeals, Fourth Circuit. February 14, 1912.) 

No. 1,056, 

INSUBANCE (i 669*) — Life Policibs— Statembnts bt Insurbd— Effect. 

In an action on a life policy, which provided that statements by In- 
sured should be deemed représentations, and not warranties, in the ab- 
sence of fraud, it was not error to instruct that, in the absence of fraud, 
no false statement as to an immaterial matter, or not constituting an 
Inducement of the contract, would be a défense, and that représentations 
through nilstalîe would not avoid the policy, unless made with a frauda- 
ient purpose ; Insurer not belng entitled to an instruction that a mlsstate- 
ment or misrepresentation in a material matter would avoid the policy, 
although such misstatement may hâve been honestly made. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. §§ 1556, 1771- 
1784; Dec. Dlg. § 669.*] 

McDowell, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Florence. 

Action by Benjamin Lucas Outlaw against the ^tna Life Insurance 
Company, of Hartford, Conn. Judgment for plaintifï, and défendant 
brings error. Affirmed. 

W. G. Belser (Melton & Belser, on the brief), for plaintiff in error. 
Robert Macfarlan and P. A. Willcox (Macfarlan & Thornwell and 
Willcox & Willcox, on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and McDOWELL and 
SMITH, District Judges, 

SMITH, District Judge. This is a suit upon an Insurance policy 
upon the life of Daniel Angus Outlaw, which was assigned to the de- 
fendant in error. The policy was for $5,000, dated July 8, 1908, and 
was assigned to the défendant in error on the 13th of July, 1908. The 
insured, Daniel Angus Outlaw, died December 1, 1908, and suit was 

•For other cases see same topic & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tliereupon brought by bis assignée in the court of common pleas for 
the county of Darlington for the state of South Carolina to recover 
the amount of the poHcy, which action was removed to the Circuit 
Court of the United States for the District of South Carolina. The 
policy of insurance contained a provision as follows : 

"Ail statements made by tbe Insured shall, in the absence of fraud, be 
deemed représentations, and not warranties, and no such statement shall 
avoid the poUcy or be used in défense to a claim under it, unless It la con- 
tained In the written application for thls poUcy and copled hereon." 

The défense of the ^tna Life Insurance Company to the policy 
is based upon certain alleged misstatements, viz., that the défendant 
stated that he was in his 58th year, whereas he was in fact more 
than 60 years of âge; that he stated that he had made one applica- 
tion, which had been rejected by the Mutual Benefit Society, whereas 
he had also made another application, which had been rejected by an- 
other Company ; that he had made a statement that he had not within 
the last seven years had any disease or severe sickness, whereas he 
had within seven years suffered from disease or severe sickness; 
that he stated that he had never been intemperate in the use of either 
malt or spirituous liquors, whereas he had been so intemperate. Evi- 
dence on thèse controverted allégations was offered by both sides, and 
the case went to the jury, which found a verdict for the défendant in 
error. 

Under the assignments of error the question in this court turns 
npon the trial judge's charge with regard to the efïect of the statements 
of the insured. The trial judge charged: 

"That under the terms of the policy upon which thls suit Is based, ail 
statements made by the insured shall, in the absence of fraud, be deemed 
représentations and not warranties ; therefore, in the absence of fraud, no 
false statement in référence to an Immaterial matter, and no false statement 
which did not induce the company to enter into the contract, and in which 
the insured participated wlth a fraudulent intent, can be relied upon by the 
Insurer as a défense." 

And again; 

"That représentations whleh may be the result of mlstake or otherwise 
on the part of the appUcant, even if proved to be mistakes or mlsrepresenta- 
tions, unless made with a fraudulent purpose, would not avoid the policy." 

The contention of the plaintiff in error is that the trial judge should 
hâve charged the jury explicitly that a misstatement or misrepresen- 
tation in a material matter would avoid the policy; although such 
misstatement may hâve been honestly made in a sincère belief that it 
was correct, and without any fraudulent intent. The correctness of 
the charge as made dépends upon what is the true définition of a rep- 
résentation under the terms of the policy, and what is the différence 
between a warranty and a représentation. The distinction between a 
warranty and a représentation in an application for an insurance policy 
has by a number of décisions been stated to be that, if the statements 
are warranted, they must be true in every particular, whether material 
or immaterial; whereas, if the statements are représentations, incor- 
rectness in an immaterial matter will not avoid the policy, although, 
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if incorrect in a material matter, the policy will be avoidied. Undèr 
thèse décisions, if the misstatement be a material one, the policy would 
be avoided, whether the statement was a warranty or a représentation, 
and the honesty, good faithj and sincerity of the applicant would not 
afïect the question. Those circumstances would be considered only if 
the statement was a représentation and immaterial. The fraud or 
fraudulent intent of the applicant would in either case be for consid- 
ération only in the case of a représentation on an immaterial point. 
This distinction is not a satisfactory one logically, especially where, 
as in the présent case, the clause in the policy itself makes fraud a dis- 
tinguishing élément. It says : 

"Ail statements made by the insured shall, in the absence o£ fraud, be 
deemed représentations, and not warranties." 

If the misstatements were material, under the construction claimed 
by the plaintiff in error, the policy would be avoided, and in such case 
the only efïect of the use of the word "fraud" in this clause would 
be to avoid the policy in case of fraud for immaterial statements, not- 
withstanding that, without this clause, under the gênerai rule of law, 
fraud could be relied on as a défense. Such construction would seem 
to deprive the clause of effect. 

It was decided by the Circuit Court of Appeals of the Eighth Cir- 
cuit, in the case of Rice v. Fidelity & Deposit Company of Maryland, 
103 Fed. 427, 43 C. C. A. 270, that : 

"In insuranee a représentation Is a statement by the applicant to the in- 
surer regarding a f act material to the proposed insuranee ; and it œust be 
not only false, but fraudulent, to defeat the policy. A warranty, in the law 
of insuranee, is a binding agreement that the facts stated by the applicant 
are true. It is a part of the contract, a condition précèdent to a recovery 
upon it, and its f alsity in any particular is fatal to an action upon the policy." 

Accepting this as the définition of a représentation, it follows that, 
in Order for a représentation, under the terms of this policy, to serve 
as a défense, it must hâve been knowingly false, and therefore fraudu- 
lent. Unless so knowingly false and fraudulent, it could not be availed 
of by the insuranee company as a défense. Tested by this principle, or 
giving the clause in the policy its due effect, the charge of the trial 
judge was not erroneous under the case presented, and the judgment 
below must be accordingly affirmed. 

Affirmed. 

McDOWELrL, District Judge, dissents 



LAESEN V. NBAL et al. 

(Circuit Court of Appeals, First Circuit. March 8, 1912.) 

No. 947. 

Sales (§ 363*) — Direction of Verdict— When Authorized. 

Where a buyer of a patent for $10,000, of whieh $50 was paid at the 
time of the agreement of sale and $1,950 after title passed, gave a mort- 
gage with the usual condition that it should be void provlded he paid 
$8,000 due under the sale on or before a designated date, without dis- 

•For other cages see same topic & § ndmbee jd Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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closlng whether any note was taken for that amount, and where the 
question whether the mortgage constltuted the entire agreement is in 
controversy, in an action by the seller on an alleged personal obligation 
of the buyer beyond the condition of the mortgage, the court should not 
direct a verdict against the plaintlff, If, on the most favorable view of 
any theory advanced by him, a doubtful question of fact is disclosed. 

[Ed. Note. — For other cases, see' Sales, Cent. Dig. § 1064; Dec. Dig. 
§ 363.*] 

In Error to the Circuit Court of the .United States for the District 
of Massachusetts. 

Action by Gustav Adolph Larsen against Frank W. Neal and an- 
other. There was a judgment for défendants, and plaintiflf brings 
error. Reversed. 

Wade Keyes (Montague & Keyes, on the brief), for plaintiff in er- 
ror. 

Addison C. Burnham (Blodgett, Jones & Burnham, on the brief), 
for défendants in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. This writ of error relates to a situa- 
tion in which Gustav Adolph Larsen, the owner of a United Staves 
patent for a device known as an otter trawl, something which is used 
for catching fish f rom steam vessels, claims to hâve sold it for $10,000 
to the défendants. There are no question-s of deceit or of failure of 
considération. 

Gustav Adolph Larsen lived in the kingdom of Norway, and gave 
T. H. Nilson & Son authority to proceed to the United States and 
dispose of the patent, but named as the minimum price the sum of 
$10,000. There was certain correspondence and negotiation between 
thèse agents and Capt. J. W. Collins, then chairman of the Fish and 
Game Commission of Massachusetts, who sought as broker to nego- 
tiate a sale to thèse défendants. 

What appears in the record does not seem to be sufficient to justify 
an attempt to establish the ultimate right between the parties. The 
défendants did not put in any évidence, because a verdict was directed 
for the défendants upon the sole theory, so far as we can ascertain 
from the record, that the plaintiff did not make out any case. Enough 
does appear to show that there was some talk as to how much the 
purchasers of the patent should pay down, and it was finally agreed 
that $50 should be paid concurrently with the agreement of sale, and 
$1,950 after the title had passed. 

The pleadings, and the testimony, indicate that the purchase price 
was $10,000, $50 and $1,950 to be paid down, and the balance of 
$8,000 was to be paid on or before May 1, 1907. 

Though there was apparently no disagreement as to the amount 
of the purchase money of $10,000, and as to the amount remaining 
due after the two small sums were paid, the parties went to a firm 
of lawyers to hâve the papers drawn up, and, among other things 

•For other cases see same toDic & § ndmbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
194 F.— 55 



868 194 ffEDBRAL EEPOKTER 

donc, a mortgage was «cecuted from John R. Neal and Frank W. 
Nçal, the purchasers, with the usual mortgage condition that the mort- 
gage i? to be void providedl they pay the sum of $8,000, the balance 
due under the original sale, on or before May 1, 1907; but, so far as 
appears in the mortgage, no note or notes were taken for that amount. 

It would hâve been very usef ul if the particular grounds upon 
which the verdict was ordered had appeared through a rescript or up- 
on the brjef s, but nothing of that kind does appear; but the circum- 
stances of the case and the briefs indicate that the verdict was or- 
dered upon the sole ground that the mortgage expressed no personal 
debt or obligation on the part of the mortgagors. This doubtless was 
upon the theory that, there being no note or notes, no personal obli- 
gation was entered into beyond the condition that the mortgage might 
be foreclosed upon defaûlt of payment of the balance secured. 

Our conclusion is that the question is one of so much doubt that 
a court should not undertake to establish the ultimate right one way 
or the other upon a partial hearing ; and this is so because an entirely 
différent aspect might be placed upon the question of the real in- 
tention of the parties, if the défendants had been required to answer 
what the plaintifï put before the jury. It is because of such uncer- 
tainty, and because the purpose always is to détermine questions of 
ultimate right upon such proceedings as will best show the whole ma- 
terial situation, that the rule is now firmly established, and generally 
recognized, that no case will be ruled against the plaintifï, on demur- 
rer, if, upon the most favorable view of any theory advanced by the 
plaintifï, a doubtful question can be seen. The case of Kansas v. 
Colorado, 185 U. S. 125, 22 Sup. Ct. 552, 46 L. Ed. 838, is a good 
explanation of the rules of caution which guide courts in this respect. 
While the two situations are not precisely the same, the principle in- 
volved is the same, and the reasons for caution are strongly analogous. 

While we do not make any ruling upon the ultimate questions of 
right, and while ive do not assume to détermine any questions in re- 
gard to the admissibility of évidence, we do think it extremely doubt- 
ful whether a mortgage like this should be held to so far operate as a 
réduction of the entire agreement to writing as to exclude paroi évi- 
dence of the actual facts relating to the sale and the actual indebted- 
ness, and for thèse reasons : 

It is ordered that the judigment of the Circuit Court be vacated, 
and that f urther proceedings be had not inconsistent with this opinion, 
and that the plaintifï in error rêcover costs in this court. 



UNITED STATES LIGHT & HEATING CO. v. J. B. M. ELEOTEIO 

00. et al. 

(Circuit Court of Appeals, Second Circuit January 29, 1912.) 

No. 140. 

CORPOKATIONS (§ 426*) ASSIGNMENT BT PRESIDENT — KATIFICATION. 

Tliree persons owned ail of the stock of a corporation, and composed 
the board of dlrectors. One who was the président in the name of the 

*For other cases see same toplc & S kumbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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corporation executed an assignment of an application for a patent which 
had been made by hlm, and had been assigned to ttie eorporatiop, and 
of which the assignée claimed to be the owner. One of the other di- 
rectors was présent and signed as a witness, and the other had knowl- 
edge of it soon after, but no notice was given to the assignée of any dis- 
sent, although the parties had further business transactions together, 
during which there was a settlement and mutual receipts, and releases 
of ail elaims and demands were given. Held, that such conduet amount- 
ed to a ratification of the assignment by the corporation, and that It 
could not thereafter make a valid assignment of the application to an- 
other. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1596, 1702- 
lîM, 1707, 1708, 1710-1716; Dec. Dig. § 426.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of New York. 

Suit in equity by the United States Light & Heating- Company 
against the J. B. M. Electric Company and others. Decree for com- 
plainant (189 Fed. 382), and défendants appeal. Modified and af- 
firmed. 

Alan D. Kenyon and W. H. Kenyon, for appellants. 
K. H. Addington, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a bill in equity praying for the ref- 
ormation of an assignment of an application dated September 30, 
1907, No. 404,271, for letters patent, executed by the J. B. M. Electric 
Company inadvertently under the name of the "J. B. M. Company," 
•and also that a subséquent assignment thereof by the same company 
to the Gould Coupler Company be canceled as a cloud upon the com- 
plainant's title, and that the revocation by the inventor of his power 
of attorney accompanying the said application be annulled. 

The défendant filed a cross-bill, praying that the aforesaid assign- 
ment, as well as an assignment of the same date, No. 404,272, be de- 
clared void and canceled of record, or that the complainant be ordered 
to reassign the same. The introduction of an entirely new matter not 
mentioned in the original bill was improper, and we shall therefore 
not consider the rights of the parties with référence to application 
No. 404,272. It is to be noted that the cross-bill allèges no fraud or 
duress, but only charges that the assignment was executed by the 
président of the J. B. M. Company without considération and without 
authority. 

The présent parties are assignées, with no greater rights than their 
assignors, and we shall hereafter speak of the assignors. The com- 
plainant's assignor, the Bliss Electric Car Lighting Company, was 
engaged in the manufacture of devices for electric lighting, and John 
W. Jepson, Alexander McGarry, and George R. Berger were asso- 
ciatedi together as partners in the invention and promotion of devices 
for electrical distribution. January 8, 1907, thèse parties entered into 
an agreement, whereby Jepson and his associâtes assigned to the 
Bliss Company four applications for patents, Nos. 312,223, 276,276, 

•For other cases see same topic & S numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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314,531, and 288,055, and the Bliss Company agreed to manufacture, 
sell, aitd pay royalties upon devices under the same. The agreement 
provided as to future inventions : 

"Tenth. It is uiiderstood and agreed that sald party of the second part 
shall hare the right to manufacture, use, sell and rent any and ail Improve- 
ments that sald parties of the flrst part may make, elther jointly or severally, 
upon the aforesaid Inventions, and also the rlght to manufacture, use, sell 
or rent any apparatus devised by sald parties of the flrst part, elther jointly 
or severally, whlch may be in any way applicable to Systems embodying any 
features of the aforesaid inventions, or which may in any way fall wlthin 
the scope of the patents that may be obtained for the aforesaid inventions; 
provided, however, that such inventions, Improvements or apparatus shall 
be made, sold, leased licensed or rented only in equlpments or apparatus em- 
bodying In whole or In part the inventions in the aforesaid applications and 
patents on which royalty Is payable under this agreement and nothing in 
this agreement shall be construed to prevent the parties of the flrst part 
from granting rights or licenses to others for improvements or further in- 
ventions not embraced withln or covered by the aforesaid applications or 
patents which hâve been asslgned to the party of the second part." 

The subject of cancellation of the contract was regulated in article 
20 as follows: 

"Twentieth. It is understood and agreed that in the event that this agree- 
ment be cancelled or termlnated under any of the provisions thereof, then the 
party of the second part shall reassign to the parties of the flrst part the 
patent or patents and application or applications for letters patent covering 
the equipment or apparatus affected by sald cancellation or termluation ; and 
in the event that this agreement be not renewed at the expiration of the term 
of five years herein provided, then the party of the second part shall reassign 
to the parties of the flrst part ail the applications and letters patent for the 
aforesaid inventions or improvements made thereon by the parties of the flrst 
part, elther jointly or severally ; and the party of the second part agrées . 
to make, exécute and dellver to sald parties of the flrst part any and ail 
deeds, writings or instruments of assignment necessary or requlred to vest in 
and secure to sald parties of the flrst part the full and complète title, rights 
and interests in and to sald inventions and improvements In aceordance with 
the provisions of this clause." 

January 31, 1907, Jepson and his associâtes assigned their common 
interests to a corporation they had! organized under the name of the 
J. B. M. 'Electric Company. 

The Bliss Company constructed a car lighting device under one 
or more of thèse applications in aceordance with what is known as 
the "booster" system. Upon exhibition at an electrical convention held 
at Atlantic City in June, 1907, it proved a conspicùous failure. There- 
upon ail parties to the contract agreed that future efforts should be 
spent upon application 312,223. Just hère arises the vital issue of 
fact. The witnesses of the Bliss Company say that it thereupon fur- 
nished to Jepson an invention theretofore made by Bliss of an auto- 
matic reed regulator under an agreement that ail work in improving 
it was to be done by Jepson and his associâtes for the sole benefit of 
the Company, and not under the contract of January 8, 1907. On the 
other hand, Jepson and his witnesses say that ail work done upon it 
was to be done under the contract and covered by the contract as an 
improvement upon application 312,223. Either account might be true, 
and there is much in the record to sustain each, but in disposing of 
the dispute we shall rely upon a few facts that seem to us controlling. 
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Jepson's work did resuit in improvements which were covered by an 
application in his name for letters patent No. 404,271. March 28, 
1908, the parties to the contract of January 8, 1907, in accordance 
with article 20 thereof, canceled that agreement. The Bliss Company 
reassigned to Jepson and his associâtes the applications mentioned in 
it, and delivered copies of the same, together with the drawings, for 
which Jepson and his associâtes receipted April 3, 1908. 

Nothing whatever was said about application No. 404,271. If this 
application had been still in the name of Jepson, the inventor, this 
omission would be no ground for comment. But in point of fact he 
had oh the day of its date, September 30, 1907, assigned it to the J. 
B. M. Electric Company, and as président of that company (though 
the word "Electric" was left out of its name in the actual exécution) 
assigned it to the Bliss Company. Evidently it should hâve been re- 
assigned if it was covered by the agreement of January 8, 1907, as 
the défendant contends. 

July 30, 1908, the J. B. M. Company assigned applications Nos. 
312,223, 276,276, 314,531, letters patent No. 878,305, which had issued 
upon application No. 288,055, ail of which had been assigned to the 
Bliss Company under the contract of January 8, 1907, together with 
application No. 419,993 and "any others the numbers of which may 
hâve been omitted in this agreement" to the Gould Coupler Company, 
the défendant and cross-complainant, without making any mention of 
application 404,271. 

December 4, 1908, the J. B. M. Company executed an assignment 
of No. 404,271 specifically to the Gould Company, which recited that 
it was owned by it July 30, 1908, and was therefore covered by the as- 
signment of that date. 

Upon the foregoing statement it would seem to be perfectly clear' 
that the complainant is entitled to a decree and that the cross-bill 
should be dismissed. But the défendant, while not standing upon 
the inventor's obvions inadvertence in signing the assignment dated 
September 30, 1907, in the name of the J. B. M. Company, instead of 
the J. B. M. Electric Company, says that this assignment was with- 
out considération, and that Jepson as président of the company had no 
authority to exécute it. 

If the assignment were without considération, equity would not 
lend its aid to enforce it. The assignment recited a considération of 
$1 in hand paid'and other good and valuable considération, the receipt 
of which was acknowledged. The witnesses for the Bliss Company 
testify that Jepson and Berger were paid for the work they did on 
the Bliss regulator, and that it was delivered to them upon the express 
agreement that whatever they accornplished in connection with it 
should be for the sole benefit of the Bliss Company. This was quite 
considération enough if the testimony is true. And we are convinced 
that it is true because the assignment of the absolute title to the Bliss 
Company instead of its having a mère shop- right under article 10 of 
the agreement of January 8, 1907, and the fact that the parties did 
not in the cancellation agreement of March 28th, mention the assign- 
n7ent, nor make nor require any reassignment thereof, are whoUy in- 
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cçnsîstent with their understanding that the assignment was made 
uftdér the contract of January 8, 1907. 

We come now to the question of the authority of Jepson; to exécute 
the assignment as président of the J. B. M. Company. It is true that 
the powep of a président of a corporation to dispose of its property 
as président is very limited, and that this assignment was not made in 
pursuance of any resolution of the board of directors. But this cor- 
poration was owned by the three individuals Jepson, Berger, and Mc- 
Garry in equal shares. They constituted the board of directors. Jep- 
son and Berger were both présent when the assignment was made. 
Although various objections were raised by them, Jepson executed it 
as président and Berger signed as a witness. 

As against McGarry, the assignment might hâve been held inopera- 
tive, but he was informed of it as early as October, 1907. Yet, though 
the complainant in its correspondence was urging that the assignment 
should be corrected by re-execution in the name of the J. B. M. Elec- 
tric Company, that company did not reply to the BHss Company's 
letters until February 3, 1908, when it wrote as foUows : 

; "I beg to açknowledge the recelpt of your fa%'or of Dec. 18, 1907, and those 
of Jan. 9 and 18/08, and trust you will pardon me for not havlng answered 
before this date. 

"In replying will say that I hâve fully noted the discrepancy referred to 
In yours of Dec. 18, which, of course can easlly be corrected. 

"But this Is not the only defect, as there is I belleve a more serions dis- 
crepancy, which I came aeross and hâve been trying to straighten out for 
some time. I hâve no doubt but that everything will be ail right and the 
proper assignment made and in accordance with our agreement 

"We expect to hâve a meeting of the J. B. M. Electric Co. in the near 
future and the matter flnally disposed of. 

"As président of the J. B. M. Electric Co. I can assure you that we are 
wllling to make ail the necessary assignments as provlded for In our agree- 
ment. 

"ïou can expect to hear from me in the near future with référence to 
the subject in question, and trust that entire matter will be straightened out." 

In the meantime, on January 16, 1908, the board of directors had 
resolved riot to exécute the corrected assignment nor to ratify the 
assignment already made. No notice of disafïàrmance, however, was 
ever given to the Bliss Company. On March 28, 1908, the original 
contract was canceled by the parties to it, and on July 30, 1908, and 
December 4, 1908, as we hâve seen, the J. B. M. Company assigned 
the same applications to the Gould Coupler Company, and on Novem- 
ber 27, 1908, the défendant Jepson, the inventer, revoked the power 
of attorriey he had given to the attorney for the Bliss Company to 
act for him in the Patent Office. 

We are of opinion that the J. B. M. Company ratified the assign- 
ment executed by Jepson and witnessed by Berger. The cancellation 
agreement of March 28th is a further ground for sustaining the de- 
cree. It extinguished the agreement of January 8, 1907, and any 
rights that either party had under the same. It recited: 

"^V'hereas, the parties heréto do now désire to termina te, cancel and annul 
flrst-mentioned agreement and the rights given and granted thereby; and 
the said second party has reassigned, transferred and conveyed to the said 
flrst parties by separate instrument of even date herewith, the entire right 
In and to the said inventions, applications and letters patent. 
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"Now therefore, for and in considération of tlie exécution and dellvcry 
of said reassignment, transfer and conveyance of said inventions, applica- 
tions and letters patent, and of the payment of the second party to the flrst 
parties of the sum of one tliousand flve tiundred dollars (11,500), the receipt 
whereof is hereby acknowledged, and of the cancellation and termination- of 
the said flrst-mentioned agreement, the said first and second parties, for 
themselves, their and each of their légal représentatives and assigns, do 
hereby mutually release and dlscharge each other from any and ail claims 
of every kind and nature under said first-mentioned agreement, and mutually 
acknowledge each to the other full satisfaction thereof, and the parties 
hereto, for themselves, their légal représentatives and assigns, do hereby agrée 
and déclare that said flrst-mentioned agreement is hereby terminated, can- 
celled and annulled and that ail rights and privilèges given and granted 
thereby and ail claims thereunder whicii either party now has or may or 
shall hereafter hâve are satisfied and terminated." 

The form of the decree in reciting findings of fact and évidence is 
not in accordance with the practice of this circuit. So much of the 
first 27 pages as contains this matter should be stricken out, as well 
as so much of the ordering part as déclares the complainant to be 
the owner of application No. 404,272. See Delaware, Lackawanna & 
Western R. R. Co. v. City of Syracuse, 165 Fed. 631, 92 C. C. A. 41. 

As thus modified, the decree is affirmed, with costs. 



CHARLES BOLDT CO. v. NIVISON-WEISKOPF CO. 

(Circuit Court of Appeals, Sixth Circuit. March 5, 1912.) 

No. 2,165. 

1. Patents (§ 28*)^Designs— Recjuisites to Validity. 

The exercise of thé Inventive faculty, as vpell as originallty and beauty, 
are ail essential to the patentablllty et" a design. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. | 33; Dec. Dig. 8 

28.*] 

2. Patents (§ 310*) — Suit fob Infeingembnt— Demuekeb fob Invaliditt Op 

Patent. 

The question of want of novelty and invention as disclosed by the spéc- 
ification of a patent may be raised by demurrer by a défendant chargea 
with its infringement, and in a clear case, where, taking into considéra- 
tion the common and gênerai knowledge with respect to the art, the 
court can say that the want of novelty and invention is so palpable that 
It is impossible that évidence could show the fact to be otherwise, the 
bill may be dismissed. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.* 

Pleading in infringement suits — demurrer for want of novelty and in- 
vention, see note to Caldwell v. Powell, 19 0. C. A. 595.] 

S. Patents (§§ 45, 49*) — Noveltt— Evidence. 

Extensive or gênerai use of a patented article is évidence of Its utility, 
but is not conclusive in that respect and much less of its patentable nov- 
elty. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 51-53, 59--62; 
Dec. Dig. §§ 45, 49.* 

Utility, extent of use, and commercial success as évidence of Inven- 
tion, see note to Doig v. Morgan Mach. Co., 59 C. C. A. 620.] 

•For other cases see same toplc & § numbeu in Dec. & Am. Blgs. 1907 ta date, & Rep'r Indexe! 
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4. Patents (§ 328*) — Vamditt — ^Design toe Bottle. 

The Boldt design patent, No. 39,921, for a design for a bottle, Is vold 
on Its face for lack of patentable novelty and Invention. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

. Suit in equity by the Charles ; Boldt Company against the Nivison- 
Weiskopf Company. Decree for défendant, and complainant appeals. 
AfHrmed. 

Littleford, James, Frost & Poster (WaUer F. Murray and Francis 
B. James, of counsel), for appellant. 

,: Lewis M. Hosea and Walter A. Knight (Hosea & Knight, on the 
brief), for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

SATER, District Judge. On April 20, 1909, the complainant ob- 
tained a patent, No. 39,921, for a design for bottles, claimed to be new, 
original, and ornamental. He sued the défendant for infringement. 
The patent was held invalid on demurrer, as not involving the exercise 
of inventive genius, and the bill was dismissed. The case is hère to 
secure a reversai of the Circuit Court. 

His claim is for the ornamental design for a bottle shown by the 
two figures appearing in his patent. The description and claim are 
suffîcient. ' The purport of the description is that what the drawings 
represent as a. whole is the invention, and it is that which is claimed 
when applied to bottles. Dobson v. Dornan, 118 U. S. 10, 14, 6 Sup. 
Ct. 946, 30 L. Ed. 63. 

At thç top of the neck is a lip, from the base of which the neck 
descends vertically until the enlargement of the interior of the bottle 
causes an outward curvature. When a diameter is reached which is 
slightly more than one-third of that of the main body of the bottle, 
the outer surface makes a brief vertical descent, causing an offset or 
coUar-like effect, from the base of which an outward half-globular 
like expansion occurs until the fuU diameter of the cylindrical portion 
of the body is attained. The residue of the walls are perpendicular. 
Complainant's counsel describes the neck as terminating in a circular 
base or collar and as having the appearance of resting or bearing upon 
a flattened hémisphère, thus suggesting symmetry and strength. The 
bottle is an entirety and is devoid of ail added ornamentation. The 
claim made in argument that the diameter of its cylindrical portion 
equals the height of the same portion is not borne out by an examina- 
tion of the figure shown in the patent or by the sample exhibited for 
the court's inspection. The height exceeds the diameter 

[1] This court, in Soehner v. Favorite Stove & Range Co., 84 Fed. 
182, 28 C. C. A. 317, and Westinghouse v. Triumph Electric Co., 97 
Fed. 99, 38 C. C. A. 65, assented to the doctrine that both novelty and 
the exercise of the inventive faculties are essential to the patentability 
of a design. The insistence, however, is that designs, excepting such 
as exhibit merely the imitative faculty or obtain a mechanical resuit 

•For other cases see same topio & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and are therefore wanting in patentability, are patentable, if they are 
new and pleasing and increase the salability of the articles to which 
they respectively relate. A classification of décisions is attempted to 
ùhow that this theory bas prevailed excepting from about 1893 to 
1900. During the excepted period the reported cases confessedly ex- 
act substantially as high an order of inventive genius for design pat- 
ents as is required in mechanical patents. Numerous cases are cited, 
some of which tend to sustain complainant's theory. Others adopt 
the view that, in addition to novelty, pleasing effect, and increased 
salability, invention is prerequisite to patentability. Whatever con- 
fusion may hâve existed in the judicial minds of the lower courts as 
to the degree of invention essential to a valid design patent, Smith v. 
Whitman Saddle Co., 148 U. S. 674, 679, 13 Sup. Ct. 768, 770, 37 L. 
Ed. 606, forever put at rest ail controversy on that subject by declar- 
ing that: 

"The law applicable to design patents does not materially differ from that 
in casea of mechanical patents, and ail the régulations and provisions which 
apply to the obtalning or protection of patents for inventions or discoveries 
* * * shall apply to patents for designs. * * * To entitle a party to 
the beneflt of the act, in either case, there mnst be originality, and the exer- 
cise of the inventive faculty. In the one, there must be novelty and utillty; 
In the other, originality and beauty. Mère mechanical skill is insuiïicient. 
There must be something akln to genius — an effort of the brain as well as 
the hand. The adaptation of old devlces or forms to new purposes, however 
convenient, useful, or beautiful they may be In their new rôle, is not inven- 
tion." 

[2] The issuance of a patent gives rise to the presumption that it 
involves both novelty and invention. The dismissal of the bill denied 
to the complainant the right to produce évidence to support that pre- 
sumption. The question of want of novelty and invention, as disclosed 
by the spécifications of a patent, may be raised, however, by demurrer 
by a défendant who is charged with infringing the alleged invention 
(Richards v. Chase Elevator Ce, 158 U. S. 299, 15 Sup. Ct. 831, 39 
L. Ed. 991; Risdon Iron & Locomotive Works v. Medart, 158 U. S. 
68, 15 Sup. Ct. 745, 39 L. Ed. 899; American Fibre-Chamois Co. v. 
Buckskin-Fibre Co. [C. C. A. 6] 72 Fed. 508, 18 C. C. A. 662), and 
in a clear case a court may dismiss the bill to establish the patent and 
enforce a remedy for its infringement (Milner Seating Co. v. Yesbera 
[C. C. A. 6] 111 Fed. 386, 49 C. C. A. 397; Northwood v. Dalzell, 
Gilmore & Leighton Co. [C. C. A. 6] 100 Fed. 98, 40 C. C. A. 295), 
and thus save the parties the expense and delay incident to litigation 
(Strom v. Weir [C. C. A. 6] 83 Fed. 170, 27 C. C. A. 502). Indeed, 
if the court can see that a patent is void on its face for want of in- 
vention, it need not look beyond it and may sua sponte adjudge it in- 
valid, whether the défense of nonpatentability is made or not. Slaw- 
son V. Grand Street, etc., R. R. Co., 107 U. S. 649, 2 Sup. Ct. 663, 27 
L. Ed. 576; Brown v. Piper, 91 U. S. 44, 23 L. Ed. 200. But to jus- 
tify sustaining a demurrer to an infringement bill, adopting the lan- 
guage of Judge Taft, speaking for this court in American Fibre- 
Chamois Co. V. Buckskin-Fibre Co. : 

"The court must be able, from the statements on the face of the patent, 
and from the common and gênerai knowledge already referred to, to say that 
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the want of novelty and invention is so palpable that it is Impossible that 
eyldenee of any kind eould show the faet to be otherwise. Hence It mirat 
foUotv that, if the court has any donbt whatever wlth référence to the novelty 
or Invention of that which is patented, it must overrule the demurrer, and 
glve the complalnant an opportunity, by proof, to support and justify the 
action of the patent office. This Is the view which has been taken by the 
Suprême Court, and the most expèrienced patent judges upon the circuit." 

To the same effect, see Milner Seating Co. v. Yesbera. 

In considering a demurrer to a bill, such as the one before us, the 
court may take judicial notice of whatever is generally known within 
the iimits of its jurisdiction, of facts of common and gênerai knowl- 
edge tending to show that the device, process, or design patented is old 
or wanting in invention, and, if its memory is at f ault, it may ref resh 
the same by resorting to any means for that purpose deemed saf e and 
proper to ascertain what facts were of commbn and gênerai knowledge 
and had been published at the time the application for the patent was 
made. Brown v. Piper; American Fibre-Chamois Co. v.' Buckskin 
Fibre Co. ; Northwood v. Dalzell, Gilmore & Leighton Co. 

[3] The demurrer admits the well-pleaded averments of the bill, 
and therefore admits that complainant's bottle has gone into extensive 
use. It is earnestly argued that its salability créâtes a presumption 
of patentable novelty. Extensive or gênerai use of the bottle is évi- 
dence of its utility, but it is not conclusive évidence in that respect, 
much less of its patentable novelty. WTiere there is no invention, 
the extent of the use is not a matter of moment. McClain v. Ort- 
roayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800; Adams v. Bel- 
laire Stamping Co., 141 U. S. 539, 12 Sup. Ct. 66,, 35 L. Ed. 849; 
Drake Castle Pressed Steel Lug Co. v, Brownell & Co. (C. C. A. 6) 
123 Fed. 86, 89, 90, 59 C. C. A. 216. 

[4] The bottle shown in the patent is the old and familiar cylin- 
dirical bottle with a rounded top and a centrally rising neck with a 
coUar-like base." Bottles of the same design, dift'ering only in size and 
especially used for holding per fumeries, may be seen in many well- 
appointed drug stores of considérable size, and were so used long 
prior to the issuing of the patent. Other such bottles bave not one 
only, but two or three, of; the collar-like neck bases. Bottles with a 
cylindrical body, mounted by a hemispherical or oblate spheroidal 
surface bearing a neck with an offset base, like that shown in the 
patent, are seen in works on chemistry which issued from 40 to 50 
years ago. Necks, like that shown in complainant's drawing, ter- 
minating in circular bases or coUars of the same character as that 
dehneated in the patent, appear in architecture, columns, balusters, 
bottles and vases of ancient times, and are seen in the electrical fix- 
tures which, long prior to the date of the patent, were placed in the 
court room in which this case was heard, as well as in a wide range of 
other familiar articles of daily use. The complainant's bottles vary 
irjt size, but are ihtended to hold a considérable quantity of liquid. To 
obviate the danger of breakage, the patentée adopted the obvions and 
ancient method of thickening the walls and enlarging the base of the 
neck, thus distributing the stress of weight outwardly over a larger 
surface toward the outer vertical surface of the bottle. He did only 
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what had been done before and what would naturally and 
spontaneously occur to any mechanic or operator ordinarily skilled 
in the art of bottle making. His design lacks both patentable novelty 
and invention, and is clearly void. 

The judgment of the court below is affirmed. 



WESTEN MFG. CO. et al. v. HARTFORD et aL 

(Circuit Court of Appeals, Thlrd Circuit February 17, 1812.> 

No. 1,553. 

Patents (§ 328*) — Vauditt akd Infeingemen-^-Shock Absobber. 

The Truffault reissue patent, No. 12,437 (original No. 695,508), for a 
frietlonal retarding means for spring-supported vehlcles, is not Invalid 
for lâches in applying for the reissue, because of the broadening of the 
claiiiis, nor for anticipation, and discloses patentable Invention; also 
held Infringed. 

Appeal f rom the Circuit Court of the United States for the District 
of New Jersey. 

Suit in equity by Edward V. Hartford, George H. Hartford, and 
the Hartford Suspension Company against the Westen Manufacturing 
Company and Christian H. Westen. Decree for complainants (172 
Fed. 676), and défendants appeal. Affirmed. 

Conrad A. Dieterich (Samuel O. Edmonds and Robert H. McCarter, 
of counsel), for appellants. 

Clifford E. Dunn and Charles C. Linthicum, for appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. The appeal in this case is from the decree 
of the court below in a suit brought for infringement of United States 
reissue letters patent No. 12,437, granted January 16, 1905, to Edward 
V. Hartford and George H. Hartford, upon the invention of J. M. 
M. Truffault, for frictional retarding means for spring vehicles. The 
decree declared the letters patent valid and infringed by défendant and 
ordered the usual accounting for damages and profits. 

The patent ' is a reissue of original letters patent. No. 695,508, 
granted March 18, 1902. Its subject matter is thus stated in the spéc- 
ifications, which are identical in the original and reissue patents : 

"Thls invention relates to the class o£ vehlcles in gênerai whereln sprlngs 
are euiployed to relieve jolting and vibration, and partlcularly motor cars 
and cycles of the various well known klnds. * * * 

"The object of the présent invention is to overcome or materlally œodlfy 
thèse shocks and vibrations by combining with the spring supporting de- 
vices certain frictional devices between the moving parts or between the 
running-gear and the spring-supported parts, whereby sald frictional de- 
vices serve as brakes to retard tbe too-i-apld vibration or movement of the 
parts." 

The défenses set up by the answer are, that the claims of the reissue 
patent are invalid, because of lâches in applying for the reissue, and 

•For other cases see same toplc & § iiumbeb in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 
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because the reissue was not authorized by any statute în such case 
tnade; and provided, by reason of the unlawful broadening of the 
çlaimsof said reissue. Also, that the daims of the said reissue patent 
are invalid, because of anticipation in prior patents and in public use, 
and by reason of lack of invention, in view of the prior art. 

The patent in suit has been the subject of much litigation, and we 
hâve at least two adjudications prior to the one hère appealed from, 
in which ail the matters hère in controversy hâve been fuUy passed 
upon. Suit on the reissue letters patent was brought in the Circuit 
Court for the Southern District of New York, and upon final hearing 
in November, 1907, Platt, District Judge, in a short opinion deals with 
the challenged validity of the reissue and says : 

"I cannot avold the conclusion that, by narrowing the number of means 
he broadens the scope of his invention. He has not, therefore, reissued for 
the same invention." 

On this groundi, the bill of complaint was dismissed, with costs. 
Hartford et al. v. Hollander (C. G.) 158 Fed. 103. 

An appeal from this decree brought the case for review before the 
Circuit Court of Appeals for the Second Circuit (163 F. 948, 90 C. 
C. A. 308), and the court, discussing at length the sole ground upon 
which the bill was dismissed below, to wit, the decreed in validity of 
the reissue, adjudged the same to be valid, and assuming the validity 
of the patent, infringement was found and' the decree of the court 
below' Wàs réversed. 

In October, 1908, in a suit between the same complainants and Jo- 
seph Harris, 'trustée in bankruptcy of the Diezemann Shock Absorber 
Company, bankrupt, on a rule made by Judge Lacombe requiring the 
défendant trustée 'to show cause why an injunction should not issue 
against him, according to the prayer of the bill, and why the infring- 
ing devices in defendant's possession and control should not be de- 
stroyed, counsel were heard on behalf of both the complainant and 
défendant, and after due considération an injunction was ordered 
against the défendant, and further, ail of the said infringing devices 
in his custody or under his control were ordered to be destroyed by 
him in the présence of complainant's counsel. (See Record, pp. 12, 13.) 

Afterwards, suit was brought "in the Circuit Court for the Southern 
District of New York, by the same plaintiffs against one Moore (181 
Fed. 132), the bill of complaint alleging infringement by the défend- 
ant and praying for an injunction, etc. The same issues were raised 
by the answer as to the validity of the reissue patent — anticipation and 
lack of invention — as are hère raised, and after final hearing in June, 
1910, the court (Hand, J.) delivered its opinion, sustaining the validity 
of the reissue patent on the opinion of the Circuit Court of Appeals, 
in Hartford et al. v. Hollander, above referred to, and after a f ull 
discussion of the other défenses, entered a decree holding the patent 
valid and infringed. 

After careful considération, not only of the oral arguments of the 
able counsel on both sides, but of their voluminous briefs, we think 
the learned judge pf the court below was right in his conclusion, and 
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thac the decree as to the validity of the patent and infringement by 
the défendant should be affirmed. 

It is true that the learned judge in his mémorandum said that he 
doubted that the patented device showed invention, but added that his 
doubt was net of such an abiding or convincing character as to justify 
him in dteciding otherwise, and that he was therefore constrained by 
the prior adjudications that had expressly adjudicated the validity of 
the patent. The learned judge, however, has no difficulty in finding 
the défendant guilty of infringement. A careful considération of the 
expert testimooy and the exhibited drawings of the défendants' mech- 
anism compels us to agrée with the court below, that they embodied 
the same idea of means as found in the complainants' device, in ab- 
sorbing the shock created by the greater movement of the body of the 
car towardl and from the springs, and particularly as to the rebound 
when the greater obstruction to the movement of the automobile is eri- 
countered. We also agrée that the fact that in défendants' device 
there is presented both a lesser and a greater area of friction surface, 
while in complainants' there is but one, corresponding to the greater 
of défendants, and that in the lesser up and down movements of the 
car, only the lesser friction device of the défendants is employed, is 
no answer to the charge of infringement, vi^hen its greater friction de- 
vice is used in the greater movements of the car. Undoubtedly, as 
the learned judge says: 

"If the défendants' device had been a part of the prlor art, the complain- 
ants' would hâve been clearly antlcipated thereby." 

We think, however, the reasoning of the Circuit Court of Appeals 
in the case referred to is quite conclusive as to the validity of the re- 
issue of the patent in suit, and precludes the necessity of further dis- 
cussion on that point by this court. We think also that the opinion 
of the Circuit Court for the Southern District of New York, delivered 
by Judge Hand, in the case of Hartford et al. v. Moore, supra, clearly 
and satisfactorily discusses and disposes of every important question 
raised in the présent suit, touching the validity of the patent, whether 
depending on its relation to the prior art or upon the patentable in- 
vention that may be involved therein. After the filing of this opinion, 
an application was made and granted for a rehearing, on the ground 
of certain prior uses discovered by the défendant embodied in the Co- 
lumbia bicycle and) the Victor bicycle, in which friction joints were 
alleged to hâve been used, which embodied and anticipated the essen- 
tial feature of the complainants' device. After rehearing, Judge Hand 
refused to disturb the decree already made and accompanied his re- 
fusai by an opinion, in which he exhaustively discussed thèse alleged 
prior uses. The learned judge finds that thèse rotary frictional joints 
disclose nothing that was characteristic of the patent in suit, and "con- 
sisted only of a spécifie use, or rather misuse, of the machines which 
themselves cçntain no suggestion of the patent." The reasoning of 
both the original opinion andi the opinion on the rehearing are so 
complète and satisf actory that we hâve determined not to incumber the 
reports by attempting to add another and independent opinion to 
those to which we hâve referred. As we hâve said, they completely 



S78 194 FEDSBAL REPORTER 

and satisfactorily to this court cover the questions involved in this 
appeal. Adopting, therefore, the reasoning and conclusions reached by 
the courts ref erred to, in both cases, we affirm the decree of the court 
below. 



STEIGEB et al. v. WAITE GRASS CARPET CO. 

(District Court, E. D. Wlsconsin. February 21, 1912. 

No. 156. 

1. Patents (§ 167*) — Scope— Devices within Pbinciple of Invention. 

A patentée, who describes anû Illustrâtes what be deems the best ern- 
bodiment of bis invention, Is not confined to such form, but Is entitled 
to any other form wbicb is within the princlple of opération of his inven- 
tion. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. | 243; Dec. Dlg. 
§ 167.*] 

2.' Patents (§ 328*) — Validity and Infeingemeni— Feedinq Dévide for 
Geass Twine Machine. 
; The Jerrems patents, No. 745,625 and No. 824,871, for feedlng mechan- 
- Ism for grass twine machines, havhig as éléments opposing blades, both 
having serrated edges and one a vibratory motion, whlle valld and mer- 
itorlous and showing a considérable advance in the art, cannot be con- 
strued to cover a device for handUng the grass stems by what is called 
the rotary System, which was in the prior art. As so construed, held, 
not infringed by a device having a rotary memher Instead of the recipro- 

''''■'' cating blade of the patent and the opposing blade without serra tion. 

In Equity. Suit by Emil H. Steiger and Thomas W. Jerrems 
against the Waite Grass Carpet Company. On final hearing. De- 
cree for défendant. - 

Williaiïison & Merchant (Ja^. F, WilUamson, of counsel), for com- 
plainants. 

Samuel W. Banning (Thomas A. Banning and Wallter Banning, of 
counsel), for défendant. 

.■: SANBORN, District Judge. Suit on letters patent No. 745,625, 
applied for January 15, 1903, and: No. 824,871, applied for September 
|21, 1905, for feeding mechanism for grass twrine machines, issued to 
complainant Jerrems. Two claims only are in issue, being the first 
claim of each patent, as follows: 

"1. A feedlng device for a machine of the character described, comprislng 
opposing blades or bars having co-operating serrated edges, and means for 
vibratlng one or more of sald blades or bars to produce the feedlng action, 
substantiallj' as decribed." 

"1. In a feed device of the character described, the combination with oppos- 
ing blades or bars having c6-operating serrated edges, of means for vibrat- 
i»g one or more of the sald blades to produce a feeding action, and a vibratory 
agltatlng arm arrangea to act upon the grass blades in the vlcinlty of the 
point where the said blades make their entranee between the said serrations 
of said blades or bars, substantially as described." 

The différence between the two claims consista in the additional élé- 
ment of the vibratory agitating arm mentioned in the second claim. 

*For otber casea see same topic & § numbeSi io Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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Défendant pleads noninfringement and anticipation by the prior art. 

Both patents were granted by the Patent Office without objection by 
the first officiai action, and without the citation of any référence to 
the prior art. It also appears in proof that the agitating arm of the 
second patent was put on to the first operative machine made under the 
two patents. 

The opération of the feeding device of the first patent is thus de- 
scribed in the patent spécification : 

"The principal feature of my Invention résides In the grass-feeding device 
for feeding, In an even order of succession, the long wiry grass stems to the 
twisting devices or to other devices which are to reeeive them. This grass- 
feeding device Involves co-operating blades or bars having serrated edges — 
that Is, teeth or similar projections which eo-operate to feed the grass stems 
one or more at a time — one or more of said feed bars or blades having a vl- 
brating movement to produee the feeding action. 

"ïhe character a indicates three vertically disposed feed blades or bars 
having serrated inner edges ai and beveled inner edges aa above the said 
serrations. At one side two of the feed blades a are located parallel to each 
other, but spaced apart laterally, while the one co-operating blade on the 
other side is so located that it works in a plane passing between the co-oper- 
ating blades on the other side, as best shown in Figs. 10 and 12. The co-op- 
erating beveled surfaces 02 form an upwardly diverging crotch, which leads 
downward to the serrated edges of the feed blades and is adapted to reeeive 
the butt ends of the buneh of long grass blades, as best shown in Figs. 2 
and 9, wherein the character e Indicates such grass blades. The said feed 
blades a are guided for true vertical movement by slot-and-pin engage- 
ments «3. 

"Under the rapld but very short reciprocating motions of the co-operating 
feed blades or bars a, their serrated edges ai will work downward the butt 
ends of the grass blades or stems in an even order of succession, to virit, one 
or more for each reciprocation, but always approxlmately the same number 
for each reciprocation — and will drop the same where their ends will stand 
in position to pass between the co-operating feed roUers on. By the f eed rol- 
1ers said grass stems wlU be fed endwise Into the corresponding receiving 
ends of the guide spouts c», and as they are drawn through thèse feed spouts 
they will be loosely twisted together under the actions of the primary twls- 
ters." 

And the improved device of the second patent is thus described by 

the patentée: 

"It will be noted that the construction and arrangement of parts are such 
that the tootbed free end of the agitating arm 12 will move downward while 
the single blade on the corresponding side is being moved upward and while 
the two blades on the opposite side are being moved downward. This agi- 
tating arm therefore stirs up the grass blades at the bottom of the gathering 
crotch and prevents clogglng of the grass blades at this point, and, further- 
more, positively forces downward certain of the grass blades, so that they 
will be positively caught by the teeth of the single blade. The grass blades 
are thus positively started on their way downward between the serrations 
of the opposing blades and will be moved downward in a regular order ol 
succession under the alternate reciprocatlons of the opposing blades." 

Defendant's counsel give their idea of the Jerrems conception, which 
is repeated hère for greater clearness : 

"The first Jerrems patent In suit relates to a machine for feeding wisps of 
grass or straw from a bunch or mass in the hopper in an even order of suc- 
cession. The wisps thus fed or started downward form a procession of over- 
lapping lengths of material which are advanced by suitable means to a twist- 
ing meehanism, which serves to lash them together into a double-stranded 
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twirie. We may confine onr attention partlcularly to the devices for feedtng 
forward the lengths o£ grass or straw and starting thls procession, since the 
présent suit concerns Itself but slightly with the remaining portions of the 
machine. Such devlces consist of a set of Wades or bars havlng their edges 
in parallelism and very close together, and having downwardly extending 
teeth or serrations formed on the edges. As shown, a set consists of a pair 
of blades or bars which oppose a single blade or bar, with its edge Interme- 
diate the edges of the bars composing the pair. Those oppositely dispoaed 
members are mounted to bave a reverse reciprocation. That is, the single 
blade or bar moves upwardly as the opposing bar moves downwardly, and 
vice versa. The degree of movement is sufflcient to cause the teeth of one of 
the opposing members to move past the teeth of the other opposing member, 
with the resuit that grass or straw which is caught between the teeth will 
be fed or flexed downwardly by a step by step movement. 

"The mass of material lies immediately above and between the diverging 
upper edges of the blades or bars, with the resuit that there will be an al- 
ternate sélection and deflection of the blades of grass, flrst by the single bar 
and then by the opposing pair of bars. The grass will be caught and pulled 
down or segregated from the mass In this alterna te manner, and thereafter 
It will be carried progressively downward, first by the action of one of the 
blades or bars, and then by the action of the others. 

"Mr. See fully describes the construction and mode of opération of thia 
Jerrems feeding mechanism on page l&l of the Record and following. Af ter 
describing the structure of the devlce, he said (paragraphs 56 and 57) : 

" 'The lower portion of the blades, the portions below the crotch, hâve their 
contiguous edges provided with saw-teeth or serrations, as seen on a larger 
seale in Fig. 11. Thèse teeth are formed in ripsaw fashion and présent thëm- 
selves downward. If the right-hand reciprocating blade goes up and the 
blade of grass, or possibly two blades, gets in under the top tooth, the blade 
of grass will be carried downward as the reciprocating blade descends, down 
about a slxteenth of an inch. When the metallic blade rises again, the slop- 
tng back of the tooth pushes the blade of grass over into a tooth of the 
left-hand member, which not only keeps the blade of grass from rising, but 
pushes it down as the left-hand blade descends. The blade of grass wi]{l 
therefore be moved downward about a slxteenth of an inch, at each descent 
ôf each metallic blade, and eventually the blade of grass will hâve seesawed 
its way down through and out from between the toothed bars ; the grass 
blade, in Its descent, being in the bite of a downwardly presenting tooth of 
one bar and then shif tlng over into the bite of a downwardly presenting tooth 
on the other bar, and so on in zigzag order downward. While this first blade 
of grass is moving downward, step by step, it is being folio wed by other 
blades of grass withdrawn in succession from the mass, so that it may be 
reasonably assumed that as the toothed blades are performing their recipro- 
cating work ail of the teeth contain grass; a flat, thin stream of blades of 
grass thus moving downward in step by step order. As the blades of grass 
drop from the lower ends of the toothed edges, they are carried away in 
overlapping order to the other portions of the twine making machine, which 
twist up thé stranded grass, twisting two strands simultaneously and simul- 
faneously twisting. the two strands together to form a cabled twine. 

" 'In the example illustra ted, both of the toothed bars are glven their re- 
ciprocating motions. If one of the bars was stationary, the blades of grass 
would be carried down in the same manner, going step by step from one tooth 
in one bar to the next tooth in the other bar; but the rate of feeding capac- 
ity would only be half as much as in the case of both bars being recipro- 
cated. The patent appears to contemplate the employment of both bars or 
blades as reciprocating agents, or, alternatively, the employment of one sta- 
tionary toothed blade and one reciprocating toothed blade.' 

"Evidently the term 'agitating arm' can bave no meaning or slgniflcance, 
unless we study the spécification to learn what Is agitated and how the agi- 
tation is elïected. It is clear that the term 'agitating arm' is not inteuded 
to refer to a packing device which acts with substantlal uniformlty upon 
a large portion of the unorganized mass of grass in the hopper. It does not 
serve to force the grass downward by a packing movement, but merely serves 
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to take hold of a few of the blades in Immédiate proxîmlty to the croteh, in 
order to carry tliese particular blades of grass into the bite of the serrated 
feeding bars. 

"The characteristic feature of this agltating arm is that It acts upon small 
quantities of grass. It is an instrument or device peculiarly designed to act 
in conjunetion with a spécial kind of feeding mechanism; that is, with co- 
operating serrated blades or bars having an alternate reclprocation. It is 
a 'mechanieal packer' in a broad or generie sensé, in that it assists in earry- 
ing down the mass to the point where definite and permanent ségrégation of 
successive units is efCected; but it also assists in a very pronounced way in 
deflnitely efCecting this sélection, since it acts on only a few of the blades 
at a time and not on the mass as a whole, so that it, in truth and in fact, 
combines the functions of a selector with the functions of a packer. Neither 
the bar 28 nor the bar 29 of defendant's machine does this." 

Complainant's expert describes the invention as foUows: 

"While the Jerrems patent thns shows a complète machine for automati- 
cally produclng his particular twine, claim 1 of his patent relates excluslvely 
to the means by which the successive stalks or stems of grass are selected out 
f rom a mass and delivered in the required order of succession to the seeondary 
feeding devices, which, as shown in that patent, consist of a pair of feeding 
rolls. Thèse means for successfully selecting and feeding forward to the see- 
ondary feeding rolls the stalks or stems of grass that are to enter into the for- 
mation of this twine consist of a plurality of members, which are dlsposed on 
opposite sides of the Une of travel of the stalks or stems of grass through 
the machine, with their opposed co-operating edges, provided with serrations 
or teeth. The forms of thèse members, under the recitation of claim 1 of 
the patent, may be modifled in varions ways to suit them to the particular 
location or machine in which they are to be employed. In the spécifie form 
of the invention, which bas been selected for the purpose of illustration of its 
prineiple, however, thèse members are constructed in the form of flat plates, 
called in the patent 'blades' or 'bars,' with their opposed co-operatlng serrated 
or toothed edges made straight, and three of thèse members are employed. 

"As thus constructed, thèse blades or bars are arrangea to move vertically, 
with two of their number arranged a short distance apart in parallel re- 
lationship to each other, and dlsposed on one side of the line of travel of 
the grass through the machine, in which position they are connected so as to 
move together, while the other or third member is arranged on the opposite 
side of this line, in a vertical plane passing between the two members of the 
former or flrst-mentioned side. 

"With the blades or bars arranged as thus explained, a relative or vibrat- 
Ing movement is imparted to them by appropriate means. The particular 
form of thèse operatlve means, under the récitation of the flrst claim, is un- 
essential ; it only being required thereunder that they be sufflcient to impart 
to them the requisite relative or vibrating movement. In the spécifie form 
of the invention shown in the drawings of the patent, however, it consists 
of a shaft, which is mounted in suitable bearings formed in the framework 
of the machine, and is provided with oppositely arranged eranks, which are 
respectively connected to the plates or bars on the opposite side of the line 
of travel of the grass through the machine by suitable Connecting arms, 
whereby as the one, on the one side of that line, is moving in one direction, 
those on the opposite side thereof are moving in the other direction, and vice 
versa. 

"With the parts arranged and organized as thus explained, the stalks or 
stems of grass, when deposited in the croteh at the upper end of the blades 
or bars, will extend inward across them to the proper distance, which, in 
practice, is generally limited by an abutment, supported from the framework 
or other part of the machine; and the opération of the blades or bars upon 
the stalks or stems will tend to move them in a direction transverse of their 
length along and between the opposed and co-operating serrated or toothed 
edges to the place of discharge, where their butt ends are delivered to appro- 
priate seeondary feeding devices, which, in the form of the invention shown 
in the drawing, consists of a pair of feeding roUers, located sUghtly in the 
194 F.— 56 
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rear of the blades or bars, and rotated from any approprlate part' o( the ma- 
chine. 

"Dnder the récitation of the flrst clalm, no restriction Is Imposed upon the 
construction of thèse blades or bars, beyond the fact that they may be ar- 
ranged in opposition and hâve co-operating serrated edges. It is not required 
by thls recitation that the portions formlng the 'crotch' for recelvlng and 
holding the stocks or stems of grass be made an Intégral part of them. On 
the contrary, under It, the part formlng such crotch or réceptacle may be sep- 
arate therefrom; and, under It, it is not required that the co-operating, 
serrated edges hâve any partienlar linear form, and they may be elther 
straight or curved or any other form that will adapt them to any partleular 
location,, or to any partleular form of grass twlne maklng machine that Is 
provided wlth means for moving the stalks or stems longltudlnally of their 
lengths after they hâve .been deflected laterally or transversely of thelr 
length to carry their ends Into engagement with the means employed for mov- 
ing them longltudlnally. 

"By the term 'blades or bars,' I understand, from what Is shown In the 
drawings of the Jerrems patent, Is meant devlces that are made in plate or 
bar form. 

"ïhe same Is also true respectlng the means made use of for vlhratlng one 
or more of said blades or bars to produce the feeding action. Under the réci- 
tation contained in the clalm, no limitation is imposed upon the construction 
of the means for produclng thls resuit ; it only belng required under it that the 
means be pf such a character as will efflclently vlbrate one or more of said 
blades or bars to produce the feeding action. Beyond thls, there is no re- 
quirenient as to their construction in the récitation, and any of the ordinary 
or well-known forms of motion transmltting devlces, that are capable of im- 
parting this vlbratlng movement to one or more of said blades or bars, to 
produce the feeding action, may be employed. 

"From the movements imparted to the blades or bars, as shown In the 
drawings of the patent, I understand is meant by the term 'vlbratlng' any 
back and forth movement of one blade or bar, relativeiy to another, or others, 
or of ail the bars back and forth reiatively to each other or one another. 

"In other words, I understand from the file wrapper and contents of this 
patent, 'Coinplalnants' Exhiblt 32,' that the patentée, Jerrems, was the flrst 
to produce a feeding mechanlsm or grass twlne maklng machine, whlch operated 
to sélect and separate out, from a mass, stalks or stems of grass, and bend 
or deflect them transversely of thelr length, Into engagement with devlces that 
are adapted to move them longltudlnally, by the relative movement of one or 
more of a plurality of serrated or toothed edges with respect to the other, 
or each other.'' 

The practical form of the patented feeding devices is quite différent 
from the form shown and described. The reciprocating motion is 
omitted, the two blades on one side made stationary, and the opposing 
blade vibrated toward and àway from the others. To aid in getting 
the grass down to the point where it may be caught and a small por- 
tion selected> by the notches on the vibrating blade, the agitator of the 
second patent is employed. Then the notched portion of the vibrating 
bar is madie semicircular convex, and the notched portion of the oppos- 
ing blades semicircular concave ; the edges of the three being so near 
each other as to handle the grass with great rapidity and efSciency. 
When a wisp of grass is caught in one of the notches of the vibrating 
convex blade, it is moved downward a step by the approaching vibra- 
tion, and held in position by the opposite notches of the concave edges 
of the stationary blades while the retreating vibration occurs. A second 
downward movement rapidly succeeds the first, another wisp is caught 
and carried 'downward, while the first wisp is carried downward a 
second step. Thus, by a succession of quick forward and backward 
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movements, proper amounts of grass are fed down into engagement 
with the twine-forming mechanism. This form of machine comes 
within the gênerai terms of the claims, having opposing blades or 
bars with serrated edges, and means for vibrating one of the blades to 
produce the feeding action. 

Defendant's alleged infringing machine substitutes the notched ro- 
tary disk of the prior art for the vibrating semicircular convex blade 
and omits serrated edges on the opposing blade, using one instead of 
two. It employs the agitating arm to get the grass down to the notched 
disk, and an additional élément consisting of a vibrating packing arm 
opposite the agitator with teeth as large as t,hose on a gang saw for 
the purpose of forcing the grass down so it may be caught by the 
notches of the rotary disk and carried into the secondary roUs. 

The two important functions in grass twine feeders of the type un- 
der considération are (1) the supply feeder or grass holder, and (2) 
the selecting feeder. The patent supply feeder, or device for getting 
the grass down to the place of sélection, is quite différent from defendf- 
ant's. Treating the agitator of the patent device as the équivalent of 
defendant's agitator, there is nothing in the patent drawing to suggest 
the toothed arm of defendant's. This addition, however, would not of 
itself prevent infringement. Défendant may be therefore properly 
regarded as an infringer so far as the first step or supply feed is con- 
cerned. The use of an additional élément, by way of improvement, in 
no manner affects the question of infringement, because, as to this 
first step, défendant uses ail that complainant does, and uses it in the 
same way. 

As to the second step, made by the selecting feeder, if complainants 
are to be properly confined to the one form of selector shown in the 
drawings, there is a radical différence between the two, so great that 
défendant could not fairly or reasonably be held to infringe. The 
illustrated selecting mechanism of the patent sélects the small bunches 
of grass just below the throat of the supply feeder or holder by purely 
reciprocating motions of the notched blades. In this form of the pat- 
ented device the wisps of grass are selected by the notched blades, and 
moved down, step by step, by reciprocations of the notched blades. 
Défendant uses a différent System, consisting of a notched rotary disk 
opposed by a concave member with a smooth edge. But in its practical 
form the patent device takes a somewhat différent mode of opération. 
One of the blades is widened at the lower end ; one edge taking the 
form of the segment of a circle with notches. This is made to vibrate 
back and forth in the arc of a circle, while the opposite blade is made 
with a concave edge with notches to hold the grass during the back- 
ward motion of the vibration. In defendant's device a notdied disk 
rotâtes against the smooth edge of the opposing member. If therefore 
the patentée is confined to his illustrated form, there is no infringe- 
ment. 

[ 1 ] But the patentée is not so confined. He expressly says that the 
machine is capable of "a large range of modification within the scope" 
of the invention. 

"An inventer must deseribe what he conceives to be the best mode, but he 
is not conflned to that. If this were not so, most patents would be of little 
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worth. The princlple of the invention is a unit, and inrarifible; the modes 
of its embodiment in the concrète invention may be numerous, and In ap- 
pearance very différent froni eacti other.' " The Paper Bag Case, 210 U. S. 
405, 418, 28 Sup. Ct. 748, 52 L. Ed. 1122, 1128. 

So the real question is whether defendant's selecting rotary notched 
disk in co-operation with the concave smooth edge of the upright plate 
bar is within the principle of opération of the patent, as well as within 
the first claim. 

[2] Turning to the claim, and to complainants' présent form of 
device, we ûnà that the requisite éléments are: (1) Opposing blades 
or bars; (2) having co-operating serrated edges; (3) means for vi- 
brating one or more of the blades or bars to produce the feeding ac- 
tion. Then, looking at defendant's machine, it is at once seen that the 
second! and third éléments are wanting. There are not only no ser- 
rated edges in both of the opposing blades or bars, but no vibration. 
The rotary notched d^sk is one of the opposing blades, under fairly 
libéral construction; but the co-operating edge of the opposite blade 
is smooth, not serrated. And in addition the third élément, a vibratory 
member is also absent. Rotation is substituted for vibration, By 
this change in the mode of opération, the notching or serration of the 
opposing blade is rendered unnecessary. 

This, however, only leads to another question, which is whether the 
invention is broad enough to include defendant's changed construction 
as équivalent; in other words, whether the position of the patent is 
such as to entitle it to a range of équivalents broad enough to include 
defendant's changed form. 

Lowry was the pioneer in. the art of making grass twine, but his 
machine opérâtes on principles totally distinct from that of Jerrems. 
By Lowry's selecting means small wisps of grass are caught by fingers 
operating longtitudinally to the grass stems, and thus fed f orward in- 
to the secondary mechanism. Jerrems' opération is transverse to the 
position of the stems, selecting and measuring the wisps of grass by 
latéral deflection, and the process is quite différent, as well as much 
more simple. No other inventor came into this particular field be- 
tween Lowry and Jerrems, thus making a wide gap between them so 
far as the spécial art of feeding apparatus for grass twine machines is 
concerned, since Monahan and Kieren do not anticipate Jerrems, as 
shown in the opinion filed herewith. 

There are, however, a number of patents earlier than those in suit 
which operate upon principles similar to defendant's machine, using 
what is called in the testimony the rotary System. In this class are the 
Howe patent, No. 430,650; Bazerque, No. 485,146; Tejada, No. 584,- 
655; Ellis, No. 701,183; Behel, No. 93,165; and Stephens & Carter, 
No. 369,479. Thèse are machines for making cigarettes, grain bind- 
ing, straw handling, and fïax handling. The only one of thèse which is 
pleaded in the answer is the Howe patent for a band twister. Ail of 
them were designed to work on the rotary plan. Not one of them an- 
ticipâtes Jerrems, nor would they anticipate défendant if its machine 
was patented, nor Wessel, whose construction défendant adopted, with 
some change. But they are ail in arts closely related, and justify de- 
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fendant in the position that it adopted a System of handling grass 
stems well known to the art prior to Jerrems, being the rotary system 
referred to. Its machine does what had often been donc before Jer- 
rems entered the field. It would therefore seem to follow that, as de- 
fendant's selecting device leaves eut two éléments of the Jerrems pat- 
ents, opposing blades both having serrated edges and vibratory motion, 
it cannot be held to infringe in view of the considérable number of 
patents earlier than Jerrems which show substantially the rotary Sys- 
tem which it adopted. 

The Jerrems patents are meritorious, and a considérable step in ad- 
vance; but, if construed to cover the rotary system of sélection, 
they are so narrowed by what had gone before that the use of such 
System cannot be infringement. 

The bill should be dismissed, with costs, 



OSHKOSH GRASS MATTIXG CO. V. WAITE GRASS CARPET CO. 

(Circuit Court, E. D. Wlsconsln. February 21, 1912.) 

No. 148. 

Patents (§ 328*) — Validitt and Infringement— Grass Twine Machines. 

The Monahan and Kleren patents, No. 685,789 and No. 785,070, for 
grass twine machines, disclose invention, belng a step In advanee of prlor 
machines In the llne of cheapness, simpllcity, and speed, but are for 
Improvements only, and of narrow scope. As so construed, held not in- 
fringed. 

In Equity. Suit by the Oshkosh Grass Matting Company against 
the Waite Grass Carpet Company. On final hearing. Decree fc 
défendant. 

A. L,. Morsell, for complainant. 

Samuel W. Banning (Thomas A. Banning and Walker Banning, 
of counsel), for défendant. 

SANBORN, District Judge. Suit for infringement of two pat- 
ents, issued to Monahan and Kieren, now owned by complainant, re- 
spectively dated December 10, 1901, and March 14, 1905, and num- 
bered 688,789 and 785,070, on machines for making grass twine for 
matting and rugs. The case of Steiger v. Waite Grass Carpet Co., 
194 Fed. 878, decided herewith, relaîes to feeding devices for grass 
twine machines, by which the grass is brought into the machines in 
prôper order and amount. The machines hère involved take the grass 
so delivéred and make it into twine. 

The conception of the patentées was to construct a machine 
ito make a "straight" twine, in place of twisted, as produced by 
the earlier Lowry machines. In order that the straight twine may be 
soft and pliable, ît is necessary to crush the grass skin during the pas- 
sage through the machine. This crushing process was done by the 
twisting in the Lowry devices. The patentées also sought to largely 

*For other caseï Bee same toplc & i numebr In Dec. & Am. Dlgs. 1907 to dat», & Rep'r Indexai 
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increase product by higher speed, and diminish the initial expansé by 
a simpler machine, as well as by making more twine per hour. Ail 
thèse objects were finally accomplished. Their commercial machine 
is much less expensive to build, and it makes twine at a high rate of 
speed. No practical machine was built under the first patent; but 
in 1901 a machine was produced, embodying the conceptions of parts 
of both patents, but omitting several of their éléments. The inven- 
tors were striving for a simpler and more efficient device, which they 
were finally able to produce, making straight grass twine lashed to- 
gether by winding, after the epidermis had been crushed. 

Lowry was the pioneer in the art, and his machine is the most 
extensïvely used; the company now making twine by his process 
having built up an enormous business. When the third Monahan and 
Kieren machine appeared, infringement suits were brought by the 
owner of the Lowry patents, in which it was decided that the Mona- 
han and Kieren machine did not infringe. American Grass Twine 
Co. V. Choate, 159 Fed. 140, 86 C. C. A. 330; Id., 159 Fed. 429, 86 
C. C. A. 409. In the second opinion Judge Baker said that the in- 
ventive genius of Lowry was displayed, if at ail, in modifying, com- 
bining, and adapting old éléments to work successfully upon the ma- 
terials used. " 'There is room fdr 'such an adapter, to hâve only a 
spécifie patent for his particular form of adaptation, and he is not 
privileged to exclude others f rom gleaning in the same gênerai field.' 
* * * Considerinç Lowry and the patentées of appellees' feeder 
'ap alike having impfoved on the pi-,ior art, the question is whether 
the spécifie improvements of the one actionably invade the domain 
'of the other. The presumption f rom the grant of the letters patent 
is thàé' thèrë Was a sybstantial différence between the inventions." 
Whilé this language was used with 'respect to thé initial feeding 
mechanism, yet it applies generally to the whole of the devices then 
considered. It is évident that the Lôwry invention dèprives the pat- 
ent constructions iri question of aiiy; great breadth or -scope. 

For the purpose of procuring material for making mats and rugs, 
the object of a grass twine machine is to rapidly make twine of uni- 
fortii size blit of wiré grass, by selecting a proper amount from a 
massj moving'forward or advancing it, bringing it together, crushing 
its skin tô iWake it 'more pliable or soft, and winding it with thread. 
The important éléments involved in this case are sélection, forward 
movement, condensation or bringing' together, and compression or 
abrasion of the cuticle. The commercial machines of both parties 
each possesS ail thèse éléments, operating by différent means and. in 
a differetit Way. The claims sued on db not, however, cover the élé- 
ment of sélection per se, because defendant's selecting device does 
not advance the material used, although complainant's does. The 
claims of thé first patent hère in question are: 

"23. ïn a machine for making twine, the çombination of means for forcing 
the material forward, means for bringing the lengths of the material close 
tosether, ■ conipresslon-means adapted to compress the material, after the 
lengths of said material are bronght close together, and meaus, atter the ma- 
terial Is eompressed, for wrapplng the twine therearound. 

"24. In a machine for making twihè, the çombination of means for forcing 
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the material forwardly, a funnel Into whlch the material is recelved, compres- 
sion-roUs adapted to recelve the material therebetween, after said material 
leaves the funnel, and means, after the material is compressed for wrapping a 
twine therearound." 

Ten daims of the second patent are involved, three of which fol- 
low: 

"9. In a material-feeding device the combination of a frame constrncted 
for the travel therethrough of the material to be acted upon, a rotable roU 
journaled in the frame, a séries of revoluble devices co-operating with the 
roll, each revoluble device provided wlth a concentrically-curved edge, the 
said devices being so set that the material Is always acted upon by one or 
more of the curved concentric edges, whereby said material is pressed agalnst 
the roll and moved along the frame of the machine." 

"17. In a material-feeding device the combination of a frame constrncted 
for the travel therethrough of the lengths of material to be operated upon, 
a pair of draw-roUs arrangea in Une with the travel of the material and 
transverse of the lengths thereof, and roUer means for starting or forcing 
the ends of successive lengths of the material between the draw-rolls, vv'here- 
by said roUs serve to grasp and draw a portion of the lengths of the ma- 
terial," 

"24. In a material-feeding device, the combination of a frame constructed 
for the travel therethrough of the material to be operated upon, mechanism 
for moving the material along the frame, one member of said mechanism 
being movable and adapted to act at différent longitudinal portions thereof 
successively on the material fed into the machhie, and the other memiber 
thereof having an opposing surface eo-operating, and adapted, in connection 
wlth the successively-acting portions of the other member, to start the move- 
ment of the material along the frame of the machine, and a pair of draw- 
rolls arrangea In Une with the travel of the material and trausverse of the 
lengths thereof, and adapted to reçoive therebetween the lengths of material 
moved by the material-moving mechanism, and thereby draw said lengths of 
material therebetween." 

The compression means claimed in the first patent are necessarily 
friction means, in order to crush the cuticle of the grass and make 
it soft and pliable. Undriven rolls for this purpose are shown. In 
the commercial machine thèse rolls are wanting, and the mouth of 
a funnel substituted. The funnel is located at an angle to the line 
of draft, so that the material is drawn around this angle and the 
grass skin scraped ofif. No friction means are used by défendant, but 
in going through the three sets of rolls the cuticle is rubbed ofï, and 
the same resuit reached as in complainant's operating machine. As 
the grass cornes to the machine the stems are covered with a hard 
cuticle, which makes them brittle, and, if not crushed or scraped off, 
reriders the twine stiff and brittle. In the Lowry machine the crush- 
ing was accomplished by the twisting process, while in complainant's 
machine this is done by scraping the stems, just before wrapping, 
through the funnel nose, which is the same size as the completed 
twine. D'efendant accomplishes this by its second pair of draw-rolls, 
operating before the stream of grass is finally brought together in 
the funnel. 

Corning, now, to a comparison of the complainant's and defendant's 
machines it is found that the first 'sélects and pushes forward the 
grass by a séries of revoluble devices working longitudinally of the 
grass stems, while the second employs the notched disk described in 
tlie Steiger Case, v\?hich only sélects, and which rotâtes at right an- 
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gles to the grass stems. This particular means of "forcing the grass 
forward," counted on in daim 23, is wanting in defendant's selector. 
To perform this same function of advancing the grass complainant's 
machine employs, not only its feeding device, but tail and draw-rolls 
and a pair of driven smooth rolls immediately next to their selector. 
Défendant, on the other hand, uses three pairs of draw-rolls. As 
to the condensing opération, complainant's spreads out the grass in 
k thin, wide layer, advances it through the first pair of rolls partly 
through the pull of the tail end draw-rolls, and then brings it to- 
gether in the funnel nose by the contracting walls of the funnel, partly 
by gravity and partly by the draw-rolls. In defendant's machine this 
compacting process is almost wholly absent, for the reason that its feed- 
ing disk delivers the stems in line with the completed twine, so that 
only a little bringing together is necessary. This is done, not by 
gravity or draw-rolls at the end of the machine, but by threads on 
the second pair of rolls and a horizontally disposed funnel. The third 
step mentioned in claims 23 and 24, that of compression or crushing 
of the cuticle, is done in complainant's process, as already explained, 
by pulling the stems across the funnel nose after they hâve been 
compacted and left the funnel, while in defendant's machine this 
crushing process is effected by the second pair of rolls, before the 
grass reaches the funnel and before any condensation of the stream 
occurs. 

Not only is it évident that the patents in suit are not entitled to a 
very broad construction, in -view of the décisions of our own Court 
of Appeals in the cases referred to, but there are many machines in 
the prior art which employ the principle of advancing straw, wool, 
excelsior, flax, hemp, etc., by means of power driven rolls. In view 
of this situation, while I find the Monahan and Kieren patents cov- 
ered a step in advance, in the line of simplicity, cheapness, and speed, 
yet I think défendant employs différent means and a différent mode 
of opération ; such means and mode being suffîciently distinct to néga- 
tive infringement, giving the patents as libéral a construction as they 
ought to hâve. 

The patents should be sustained, but held not infringed. 

Decree for défendant, with costs. 



WESTINGHOUSE ELECTRIC & MFG. CO. v. SUTTER et al. 

(Circuit Court, W. D. Pennsylvanla. February 21, 1B12.) 

No. 8. 

1, Patents (§ 327*) — Stjit fob Infringement— Effect of Pkiob Décisions. 

Where a court is in doubt as to the correctnesa of its own vlews upon 
the question of the validity of a patent which has been adjudicated in 
other circuits, the rule of comi^y applies, and it should follow the prior 
décisions. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 620-625; Dec. 
Dig. § 327.*] 

•For otiier cases see same topic & S hvmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Patents (§ 328*) — Infeingement— ElecteicaT/ Tbansfoemee. 

The Stanley patent, No. 469,809, for a. System o( electrical distribution, 
construed, and heH not Infringed. 

In Equity. Suit by the Westinghouse Electric & Manufacturing 
Company against Frederick C. Sutter and others, trading as the Pitts- 
burgh Transformer Company. On final hearing. Decree for défend- 
ants. 

Gififord & Bull, for Westinghouse Electric & Mfg. Co. 
Clifton V, Edwards and S. S. & C. B. Mehard, for the Pittsburgh 
Transformer Co. 

ORïl, District judge. This patent case is before the court upon 
final hearing. Since the bill was filed the patent has expired. There- 
fore no relief is sought except compensation for inf ringement. Before 
granting relief, the court must be fuUy satisfied that the patent was 
valid, and that the défendant infringed.- No other questions hâve been 
raised. 

The patent was issued to William Stanley, Jr., by the United States 
on March 1, 1892, was numbered 469,809, and was for a "system of 
electrical distribution." It relates to alternating current transformers 
or converters. A transformer having no moving part is structurally 
very simple. It consists of an iron core, about which are wound two 
separate unconnected coils of wire; one connected with the dynamo 
called the "primary coil," the other connected with the lamps called 
the "secondary coil." Its utility is in its power to transform an electric 
current of high tension to one of such low degree as to be reasonably 
safe for domestic use. The transformer was old in the art at the date 
of the Stanley patent. To make it self-regulating had been the aira 
of inventors for some time prior to that date. What they hoped to 
produce was a transformer which would cause a fixed amount of 
light in each used lamp connected with the secondary wire, no mat- 
ter how many lamps thus connected were in use. Dimness in the 
lamps as more were lighted was then the undesirable feature of the 
existing transformers. It is insisted by the complainant that Stanley 
made the discovery that the trouble was due to an improper length 
of wire on the primary core. In his patent Stanley says: 

"This should be of sucà length that reacting self-inductlvely upon its own 
magnetic circuit the average eounter-potential so produced approximately 
equals the potential applied to the primary circuit. When so constructed, an 
ammeter will practically show no current when the secondary circuit is open. 
To obtain thèse results in practice I use the folio wing method: I flrst choose 
the percentage of efliciency to be obtained. Then having selected a type of 
magnetic current aCEording as great magnetic conductivity as iwssible, I ap- 
ply such a length of primary conductor that acting self-inductively upon its 
core the différence of the eounter-potential and applied potential multiplied 
by the current in the converter shall equal the predetermined loss of energy 
inévitable in conversion and vary the length of primary wire until the de- 
Bired results are obtained." 

The claims of the patent in issue are as f ollows : 

"1. In a System of electrical distribution, and in combination, an alternat- 
ing current dynamo and converters electrically connected with the main-line 

*For other cases see same topic & § numbeir In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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conductors in multiple arc and organized to transform the current In thé 
main conductors Into currents Qf less potential and greater quantity In the 
secondarles, each converter made with a primary coil containing such length 
of wire exposed to magneto-eleetric Induction that when operated by the 
dynamo wlth which It is to be uaed wlth its secondary current open the elec- 
trlcal pressure and counter-pressure In Its primary circuit shall be equal 
wlth Iilcandescent lamps or other translatîng devices in the secondary cir- 
cuits, substantially as and for the purposes set forth." 

"3. In a System of electrlcal distribution and in combination, an alternat- 
ing eurrent-dynamo and converters organized to transform the current gen- 
erated by the dynamo into currents of less potential and greater quantity at 
or near the points of consumption electrically conneeted with the main-Une 
conductors in multiple arc and having their primary circuits constantly 
closed, each converter adapted to the dynamo operating the System by making 
its primary coil of such length that when supplied with its full propo»tionate 
sharé of the entire normal electro-motlve force of the machine, its secondary 
circuit being open, the electrlcal pressure and counter-pressure in its primary 
circuit shall be. approximately equal wlth translating devices in the secondary 
circuits of the converters to be eut out of the circuit when not in use wlth- 
out the introduction of any résistance in the place of them, substantially as 
and for the purposes set forth." 

In each of the claims the most important élément is such length 
of wire in the primary coil, etc. Those courts which hâve sustained 
the patent haye held that its essential feature is the disclosure of the 
length of the primary wire. They hâve ail assumed or found that a 
definite length of primary wire was necessary in order that a trans- 
former should produce the desired resuit. 

In Westinghouse Electric & Mfg. Co. v. Saranac Lake Electric 
Ught Co. (C. C.) 108 Fed. 221, page 226, Judge Coxe says: 

"He diseovered that he could remedy existing evils by regulating the length 
of the wire on the primary Coil of the transformer. The patent tells those 
skllled in the art, how to aceomplish this resuit. To the uninitiated, Stanley's 
rule seems Indeflnite and obscure, but electricians hâve no difflculty in un- 
derstanding it He détermines the correct length of thé primary coil," etc. 

In the same case (113 Fed. 884, page 886, 51 C. C. A. 514, at 
page 516), Judge Lacombe, speaking for the Court of Appeals for 
the Second Circuit, said: 

"Stanley suggested that the difflculty was due to an improper length of wire 
on the primary, and among much else he states preclsely, specifically, and ex- 
actly what that length should be. The amount of wire for a given character 
of current supply cannot be stated in feet and inches, because It is, to some 
extent, dépendent upon other things, such as the quality of Iron employed 
in the core, the quality of copper used in the colis, the shape of the trans»-' 
former, and the way the colis are applled. The Stanley patent, recognlzing 
thèse variable éléments, glves a rule applicable to ail conditions." 

While thèse excerpts from the opinions in that case would indicate 
that Stanley's invention lay in "a certain length of primary winding," 
it was thought by some that the opinions found the real essence of the 
invention to be the Stanley rule for arriving at such length. This was 
the view of Judge Coït in the First Circuit in Westinghouse Electric 
& Mfg. Co. V. Stanley Electric Mfg. Co. (C. C.) 117 Fed. 309. There- 
fore he refused an injunction because it was conceded that the de- 
fendant's apparatus was not made by the Stanley rule. Subsequently, 
in the Second Circuit it was from time to time specially emphasized 
that the essence of the invention was the length of primary coil. In 
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Westinghouse Electric & Mfg. Co. v. Montgomery Elec. L. & P. Co. 
(C. C.) 131 Fed. 86, Judge Coxe says : 

"The essence of the invention is the length of the wire on the prlmary coil 
and ijot the instrument or method by which that length is determined." 

In the same case, 153 Fed. 890, 82 C. C. A. 636, the Court of Ap- 
peals of that circuit, by Judge Townsend held that claims 1 and 3 
of the patent cover combinations in whîch the length of the primary 
wire is the same substantially as would resuit from foUowing the 
Stanley rule. 

[ 1 ] In the case at bar it was insisted by the plaintif? that this court 
was bound by the construction given to the patent by the courts of 
the Second Circuit, and expert évidence was introduced to explain cer-- 
tain language in some of the opinions. If the phenomena of electricity 
and its laws had ceased to be in dispute at the date of the patent, if 
the art was not obscure to those most intimate with it, 'there would 
be great force in the position that this court for reasons of comity 
should adopt the conclusions reached elsewhere. It may well be 
doubted that any court to-day would reach the same conclusions under 
the évidence offered in the case. However, because the patent has 
expired, and an injunction is not sought and because the fact of in- 
fringement is not 'ound, the question of the validity of the patent 
need not enter into this case, but may rest as determined by the courts 
of the Second Circuit. Indeed, comity is applicable because this court 
doubts the soundness of its own views of the question of validity. 
Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 485, 20 Sup. Ct. 708, 
44 L. Ed. 856. 

Before considering defendant's transformer in the light of the pat- 
ent, the relations of the parties to this action may be considered. The 
défendants are the largest independent competitors of the plaintiff 
in the manufacture of transformers, and hâve their plant in the city of 
Pittsburgh §bout 15 miles from the plant of the plaintiff, which is in 
the borough of East Pittsburgh. In 1902 . plaintifif gave défendant 
notice of the infringement. In 1908 the bill was filed. On the day 
the bill was filed a représentative of plaintiff visited the electric light- 
ing plant of the Borough of Pitcairn, not far from plaintiff's works, 
and found in use 11 transformers made by the défendant and 6 made 
by plaintiff. That plaintiff should hâve delayed suit so long in the 
face of such compétition indicates that plaintiff had some doubt of de- 
fendant's infringement. It is true that a plaintiff's delay is often 
excused where litigation is in progress in another forum. But the 
prosecution of suits against users of infringing apparatus, not made 
by the défendant in the case -at bar, in other jurisdictions, coupled 
with a neglect to sue the largest independent competing manufacturer 
whose plant and activities are near those of the plaintiff, is a cir- 
cumstance from which the inference may be drawn that infringement 
by défendant could not hâve been shown without difficulty. 

[2] The évidence introduced by both sides is great in bulk, most of 
it being expert testimony of a technical and scientific nature. Hy- 
pothetical questions are answered by experts of perhaps equal qual- 
ifications in very dift'erent ways. Repeated study of the propositions 
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urged on the part of the plaintiff has failed to convince the court that 
they hâve sufficient merit to justify a finding for plaintiff. It is clearly 
shown that the transformers of défendant are self-regulating, and 
that in this respect they are like the transformers heldi to hâve in^ 
fringed in the other litigation. That similarity of resuit may be pro- 
duced by apparatus of différent kinds is a raatter of such fréquent 
observation that a mère statement thereof without illustration is suffi- 
cient. 

It was not made to appear satisfactorily that défendants use the 
Stanley rule in the construction of their transformers. Many pages of 
testimony are introduced as to whether in défendants' primary wire 
there was any différence between the applied potential and the counter 
potential. Of course, if the différence be o, then the product of such 
différence and the current as contemplated by the Stanley rule will be 
o also. Experiments were made by plaintiff's experts and as well by 
défendants' experts, and were confidently relied upon as settling the 
question. The former were not madie by the use of différent lengths 
•of primary wire, but were made by the use of a uniform length of wire, 
and by repeatedly changed) and increased voltage. The latter were 
made with varied lengths of primary wire and by uniform applied 
voltage. The former observed a différence between the counter and 
applied potentials, while the latter did not. The évidence in respect 
to the latter is more satisfactory, and, when considered with the offer 
of the défendants to repeat their experiments in the présence of rep- 
résentatives of plaintiff and their declination of such offer, should be 
considered as convincing. The results of their tests show that with a 
primary potential of 2,200 volts the counter potential was also 2,200 
volts, whether there were 760 or 1,800 turns of primary wire or some 
intermediate number, and that self -régulation did not cease at any 
number of turns. The conclusion seems to folio w that défendants' 
transformer is self-regulating without respect to the number of turns 
of primary wire. If diefendants' length of primary wirfe be not as- 
certained by the Stanley rule, or be not such as would be arrived at 
by the use of the rule, then under the décisions above cited infringe- 
ment cannot be found. Judge Lacombe, in Westinghouse, etc., Co. v. 
Orange County Gas & Elec. Co. (C. C.) 119 Fed. 365, refused a mo- 
tion for a preliminary injunction because: 

"It cannot be held that tbe length of wire In primary coil is substantially 
the same as it would be if such length were determined by the Stanley rule. 
If it be not substantially the same, we seem to hâve the very exception siig- 
gested in the opinion of the Court of Appeals — 'some other length covered by 
the language of the claim, but not of the rule and Infringement is not shown.' " 

There are two gênerai types of transformers, called the "core 
type" and the "shell type." In the former the coils mainly surround 
the iron, in the latter the iron mainly surrounds the coils. Défend- 
ants' transformer is of the former type. Ail transformers which were 
the subject of former litigation with respect to the Stanley patent, so 
far as appears, were of the latter type. The plaintiff has not satis- 
fiedl the court that there may not be a différent magnetic relation be- 
tween coils and core in the one f rom that in the other, or a différence 
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between the electrical or magnetic conditions in each. Hypothesis 
without test does not answer. 

This case is one where the absence of actual fact proof is not met 
by expert spéculations. The plaintiflf has not sustained the burden 
which rests upon it. Its évidence of infringement by défendants is not 
sufiScient. 

Its bill must be dismissed, with costs to the défendants. Let a de- 
cree be drawn. 



NATIONAL ELECTRIC SIGNALING GO. v. TELEPUNKEN WIRBLESS 
TELEGRAPH CO. et al. 

(District Court, S, D. New York. March 18, 1912.) 

1. Patents (§ 310*) — Suit foe Infbingement—Jukisdiotion— Allégations 

OF Bill. 

A bill for infringement of a patent against a corporation of another 
State held to sufflciently allège that défendant coœmitted acts of in- 
fringement and had a regular and established place of business within 
tbe district, to give the court jurisdiction. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § SIC* 

Jurisdiction of fédéral courts in suits relatlng to patents, see note to 
Bailey v. Mosher, 11 C. C. A. 313.] 

2. Patents (§ 291*) — Suit roB Infringement— Service on Noneesident Cor- 

POEATION. 

The provision of Aot March 3, 1807, c. 305, 29 Stat. 695 (U. S. Comp. 
St. 1901, p. 589), that where a suit for infringement of a patent Is brought 
in a district of which défendant is not an inhabitant, but in which such 
défendant has a regular and established place of business service, "may 
be made by service upon the agent or agents engaged in conducting such 
business in the district in which suit is brought," is permissive only, and 
where the défendant is a corporation, and a regular oiHcer, upon whom 
service may be made generally, is found in the district, service may be 
made upon him. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 291.* 
Service of process on foreign corporations, see notes to Eldred v. 
American Palace-Car Co. of New Jersey, 45 C. C. A, 3 ; Cella Commission 
Co. V. Bohlinger, 78 C. C. A. 473.] 

In Equity. Suit by the National Electric Signaling Company 
against the Telefunl^en Wireless Telegraph Company and others. On 
demurrer to bill, and motions to set aside service and to vacate sus- 
pension of injunction. Demurrer and motions overruled. 

See, also, 193 Fed. 424. 

F. W. H. Clay, for complainant. 
Hector T. Fenton, for défendants. 

LACOMBE, C. J. Three proceedings in the action were argued 
at the same time and may be disposed of together. 

[1] 1. The corporation défendant is a citizen of Pennsylvania, and 
in order to maintain suit for infringement against it in this district 
it must have committed acts of infringement hère and bave a regular 
and established place of business in this district. 

*For other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The corporation défendant demurs to the bill on the ground that it 
does not set forth facts showing that this court has jurisdiction to en- 
tertain a suit against 'it' for inf ringement. 

Leaving out immaterial words, the amended bill avers that défend- 
antes a corporation organized under the laws of Pennsylvania, and is a 
citizen of the state of Pennsylvania, and has a regular and established 
place of business in the Southern district of New York ; also that de- 
fendants (the other two défendants are individuals) hâve jointly used, 
and after notice, without license and in violation of complainant's 
right, continue and threaten to continue jointly to use, within this 
district, apparatus the same as in the letters patent claimed, etc. I 
am at a loss to see why the averments of the bill are not sufficient. 

[2] 2. The marshal served the subpœna upon the défendant corpo- 
ration "by exhibiting to Alfred J. Ostheimer, as secretary and treasur- 
er of said company, at 227 Fourth avenue, the within original, and at 
the sarne time leaving with him a true copy thereof." 

A motion is made to set aside this service, because it was not made 
by service upon the agent or agents engaged in conducting the busi- 
ness of the corporation in this district. Référence is had to the Juris- 
diction Act of March 3, 1897. That act provides that when a corpora- 
tion, not an inhabitant of a particular district, shall hâve committed 
acts of infringement and hâve a regular and established place of busi- 
ness in such district, service may be made upon the agent or agents 
engaged in conducting such business in the district. This language is 
permissive merely, and I see no reason why it should be construed as 
imperative. If the regular officers of a corporation, upon whom serv- 
ice may generally be made, are found hère, where the company has a 
regular and established place of business, there is no necessity for a 
substituted service on some local agent.- 

3. When the order was madfe suspending the injunction, it was 
provided that : 

"Unless the appeal is perfected, record and brlefs printed, and appellant 
ready to argue same at the opening of March session of Circuit Court of Ap- 
peals, this suspension will be vacated, or the amount of the security in- 
creased." 

There has been some delay, but the record has now been printed, and 
the appeal will be moved on the calendar to-day. The présent motion 
to vacate suspension is therefore denied, with leave to renew, should 
the appeal not be heard at the April session because of any delay or 
fault of appellant. 



UNITED STATES v. McHIB et aL 
(District Court, N. D. Illinois, E. D. llarch 28. 1912.) 

1. GaMINQ (§ 60*) — CONDUCT OF OfFICEES— ILLEQAL ACTS. 

In a raid by spécial agents of the United States and state policé offl- 
cers on certain offices, in which it was alleged a bucket shop was being 
operated In violation of Cr. Code, § 215 (Act March 4, 1909, c. 821, 35 
Stat. 1130 tu. S. Comp. St. Supp. 1909, p. 1455]), without a search warrant, 
such officers had no authority to "hold up" the occupants with a revolver, 

•For other cases see same toplo & § ncmbbb In Dec. & Am. Digs. 1907 to daîe, & Rep'r Indexa» 
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eut the telegraph wlres, aud seize the Instruments, books, and records of 
the opeiators of the business. 

[Ed. Note. — For other cases, see Gamlng, Cent Dlg. § 117; Dec. Di?. 
§ 60.*] 

2. Searciies and Seiztjbbs (§ 3*) — ^Warrant. 

A warrant authorizing a searcli and selzure of Personal property for 
alleged violation of law may be Issued from the clerk's office on a bench 
warrant after direction by tba judge on a verlfied pétition. 

lEd. îsote. — For other cases, see Scarches and Selzures, Cent. Dlg. §§ 
2, 3 ; Dec. Dlg. § 3.*] 

8. Seahches and Seizures (§ 3*) — Abeest— Warrant. 

Where an arrest of persons alleged to be engaged In operatlng a bucket 
shop was made wlthout a warrant because of the absence of a marshal 
or deputy, selzures of personal property made at the same tlme were 
therefore unlawful. 

[Ed. Note. — For other cases, see Searehes and Seizures, Cent. Dlg. §§ 2, 
3; Dec. Dlg. § 3.*] 

4. Searchïs and Seizures (§ 5*) — Recovebt of Pbopebtt— Pétition. 

Where property was wrongfully selzed by fédéral offlcers, and was 
held under clalm of Judicial proeess and therefore beyond the reach of 
a wrlt of replevln, the owner was entitled to recover the same by pé- 
tition addressed to the court in which the selzure proceedings were had. 

[Ed. Note. — For other cases, see Searehes and Selzures, Dec. Dlg. § 5.*] 

6. Searches and Seizures f§ 7*) — Consiitutional Law (§ 252*) — Equal 
Protection of Laws— "Pekson." 

Since a corporation Is a person wlthln the fédéral Constitution guar- 
anteelng to ail persons equal protection of the laws, corporations are also 
wlthln the protection of the fourth, flfth, and fourteentb amendments 
of such Constitution. 

[Ed. Note. — For other cases, see .Searehes and Seizures, Cent. Dlg. § 5 ; 
Dec. Dlg. § 7;* Constltutlonal Law, Cent. Dlg. §§ 728-731; Dec. Dlg. § 
252.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5322-5335 ; vol. 
■ 8, p. 7752.] 
6. Pbocess (§ 141*) — Retubn— Traverse. 

Though a marshal's rettim is eoncluslve between the parties untll set 
aslde, aud may not be traversed in a collatéral proceeding, it is not eon- 
cluslve as against strangers to the writ. 

[Ed. Note. — For other cases, see Proeess, Cent. Dig. §§ 189-192; Dec. 
Dlg. § 141.*] 

Proceedings by the United States of America against Sidmon Mc- 
Hie and otiiers. On pétition of the Capital Investment Company for 
the return of certain personal property seized by fédéral officers in 
a raid on an alleged bucket shop operated by the Capital Investment 
Company. Granted. 

James H. Wilkerson, U. S. Dist. Atty., and Robert W. Childs and 
John F. Voight, Assts. U. S. Atty. 

Francis Adams, Jacob J. Kern, Joseph B. David, Hugh Ryan, and 
John A. Brown, for défendants and Capital Inv. Co. 

SANBORN, District Judge. It appears that in December, 1910, 
petitioner was engaged in Chicago in running an alleged bucket shop, 
claimed by the officers of the government to be in violation of sec- 
tion 215 of the Criminal Code, relating to the use of the mail in car- 

*For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, ïfc Rep'r Indexei 
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rying out a scheme to defraud. Petitioner was not indicted as a de- 
fendant. On the 15th of December, 1910, George M. Scarborough, 
spécial agent of the department of justice, made a complaint before 
Mark A. Foote, United States commissioner, in respect to the ex- 
istence of a scheme to defraud, whereupon a warrant was issued by 
the commissioner for the arrest of Sidmon McHie and 17 other per- 
sons. The only name appearing -upon the warrant was that of Mc- 
Hie, but it appears that the names of the other 17 persons were 
typewritten on two slips of paper, both of which were pasted upon 
the warrant after the words "Sidmon McHie." Shortly afterwards 
thèse slips disappeared, and hâve not since been found, so that the 
warrant appears to hâve been issued only against McHie. The 
complaint filed with the commissioner contains the names of ail the 
défendants, 45 in number, and it appears that 7 warrants were is- 
sued, 6 in addition to the one above described. On the same day 
Scarborough, Charles F. De Wioody, another spécial agent, and some 
other assistants, together with about 20 policemen of the city of Chi- 
cago, went to the offices of the Capital Investment Company for the 
purpose of arresting the défendants and seizing the property of the 
Company on the theory that it was being used in the perpétration of a 
felony. No marshal or deputy marshal was présent, nor any per- 
son authorized to serve a warrant or make a séizure. At the time of 
the raid Sidmon McHie was in New York, but some of the officers 
of the corporation and its clerks and employés were présent, about 18 
in number, some of them being made défendants. 

[1] The Capital Investment Company was doing business in a num- 
ber of cities in différent states, having branch offices connected by 
private telegraph wires, and, as the spécial agents desired to raid ail 
of the offices simultaneously, they conceived it to be necessary tô eut 
the telegraph wires in the main office, and seize the telegraph instru- 
ments. It appears from the affidavits on the part of the petitioner 
that, when the arrests and seizure were made De Woody, Scarborough, 
10 spécial government agents, and 25 policemen came to the office 
of the Company, and Scarborough advanced to the center of the 
room, and drew a large revolver, waving it towards the employés, and 
calling out loudly, "Throw up your hands, and keep them up, or 
some of you will get plugged. This place is in the hands of the 
United States government, and you are ail under arrest." De Woody 
and Scarborough deny that the revolver was a large one, but admit its 
use. 

De Woody testifies that the company had a number of différent 
offices, and that it was the plan of the department to simultaneously 
arrest the managers of the différent offices. Being connected by pri- 
vate telegraph wires, it was desired to put the private wire system out 
of commission, and, at the time Scarborough drew the revolver, he 
said, "Take your hands off those keys," which ail the operators did, 
and that thereafter no revolver' was flourished by any one in saidi of- 
fices, nor was any officer or employé of the company addressed by any 
officer except in ordinary conversational tones. Ail the property of 
the Investment Company was seized and taken to the government 
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building in Chicago, including some property which was not in use in 
their business. Afterwards défendants were allowed access to the 
rooms containing the books, papers, documents, and other property 
seized, with the right of inspection and taking copies. 

It further appears from the affidavit of Walter Wainwright, deputy 
marshal, that about 3 'o'clock p. m. December 15, 1910, he was re- 
quested to make a return upon the warrant above described against 
McHie and others, and was informed that 12 or 13 men had been 
arrested upon tbe warrant. Wainwright had just returned from a 
trip out of the city to Joliet, 111., upon officiai business. He objected to 
niaking the return because he was not présent and did not make any 
arrest, but after conférences with the district attorney and De Woody 
he made the ordinary return showing the arrest of certain of the 
défendants under the warrant. He testifies that he was not présent 
at the time of the raid, being at Joliet as above stated. The papers 
show varions other facts in relation to the disappearance of the 
typewritten slips attached to the warrant. Défendants claim that no 
such slips were attached, while the commissioner and bis clerk and 
other witnesses state positively that the slips were typewritten and 
pasted upon the warrant, as there was not room on the blank to Write 
ail the names. It does not appear that the typewritten slips were 
seen by any one after the arrest. 

Varions other irregular acts by the spécial agents appear, such as 
the arrest without warrant of a stenographer in the commissioner's 
office, and, having him put under bond, "just to show him how it 
was donc." He was not made a défendant in the original complaint 
before the commissioner, nor was any indictment found against him. 

It would be exceedingly difficult under any circumstances to sus- 
tain the wholesale seizure and destruction of property shown in this 
case. The officers of the government, deriving their authority from 
the department of justice, acted in a most un just and unnecessarily 
lawless manner. Under no circumstances had they any power to eut 
telegraph wires or break open a safe or vault. Nothing but a spécial 
order showing such a seizure as made it necessary to destroy property 
could bave authorized it. They did not even insure the présence of 
a marshal, although making an entirely extravagant and wholly un- 
necessary show of force through policemen, spécial agents, and the 
use of the revolver. Such unauthorized raids are most déplorable in 
exciting the keenest sensé of outrage and injustice in their victims, 
and are utterly opposed to the policy of the government. Even in 
such desperate cases as counterfeiting, the rules of the Secretary of 
the Treasury expressly deprecate arrests without warrant, and pro- 
hibit searches and seizures without a search warrant, except in cases 
of arrest. Secret Service Rules, arts. 3, 9. Seizure under subpœna 
duces tecum so broad as to be invalid as too gênerai under Haie v. 
Henkel, 201 U. S. 44, 26 Sup. Ct. 370, 50 L. Ed. 652, is a mild pro- 
ceeding compared with an arbitrary and illegitimate proceeding like 
this. The absolute necessity of constitutional restraint on officiai 
power is certainly shown to a démonstration by this record. 

[2] The suggestion that no fédéral statute authorizes a commis- 
194 F.— 57 
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sioner's warrant for the seizure of property used in the abuse of the 
mails is without force since the constitutional provisions referred to 
are self-executing. It is common practice to file a verified pétition 
for searcties and seizures, upon which a bench warrant issues from the 
clerk's office, after direction by the judge. 

[3] The arrest having been made without warrant because of the 
absence of a marshal or deputy, the seizures were unlawf ul on this 
ground. The leading and satisfactory case of Dillon v. O'Brien, 16 
Cox Crim. Cas. 245 (Irish, Elxchequer Div.), and U. S. v. Mills _(C. C.) 
185 Fed. 318, are therefore inapplicable. The Irish case contains the 
best discussion extant upon the right of the state upon arrest under 
a criminal warrant to seize the instruments of crime found in the pos- 
session or control of the person arrested. 

It is, however, sought to justify the seizure on the ground that the 
persons arrested were found actually in the perpétration of a crime, 
and could be arrested without warrant, under the Illinois statute; 
and thus, the arrest being lawful, the seizure was also valid under the 
Dillon and Mills Cases. It is sufficient to say, in answer to this posi- 
tion, that the seizure was unreasonable, no matter what technical 
power may hâve 'been behind it. Moreover, it would be a most sur- 
prising extension of the law of arrest without warrant to justify the 
seizure of peaceable persons, sitting quietly in their offices, on the 
ground that they were carrying on some business made criminal by 
some statute, or had formerly committed such an offense. On this 
theory ail the officers, agents, and servants of the American Tobacco 
Company, for example, would hâve been subject to arrest without 
warrant by any one, officer or layman, because they were prosecuting 
an unlawful combination. Such a doctrine has no foundation, ei- 
ther in reason or necessity, and is utterly opposed to the fourth amend- 
ment to the Constitution. 

[4] It is further objected on the part of the government that the 
Capital Investment Company has no standing in this case, no right 
to pétition the court for the restoration of its property so unlawfuUy 
seized. As to this point, it is enough to say that the property was 
seized under the claim of judicial process, and thus brought under 
the control of the court. It appears to be placed beyond the reach of 
a writ of replevin, or any other effective independent or plenary 
remedy. The courts are always open to pétitions of this kind, and 
the jurisdiction has been often exercised without question. 

[5] That corporations are within the fourth, fifth, and fourteenth 
amendments to the Constitution was intimated in Haie v. Henkel, 201 
U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652. This inevitably follows 
from the multitude of décisions of the Suprême Court holding that a 
corporation is a person under the provision giving equal protection of 
the law. Smyth v. Ames, 169 U. S. 466, 578, 18 Sup. Ct. 418, 42 
h. Ed. 819. 

[6] It is urged that the marshal's return, although utterly false, 
cannot be traversed in a collatéral proceeding, under Brown v. Ken- 
nedy, 15 Wall. 591, 21 L. Ed. 193. This application is made in the 
same proceeding. No doubt the marshal's return is conclusive be- 
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tween the parties, until set aside, but this rule does not concludc 
strangers. Even the judgment would not hâve such effect. Rigney v. 
De Graw (C. C.) 100 Fed. 213. 

An order will be entered directing the surrender of the property 
to petitioner. 



TIÎB AMERICAN. 

THE LIZZIE CRAWFORD, 

(District Court, E. D. Pennsylvanla. Febniary 13, 1912.) 

No. 11. 

Collision (5 95*) — ^Tows Meetinq — Mutual Faults. 

Two meeting tugs, each wlth a tow alongslde, both held In fault for a 
collision In Delaware river about dusk, where, although eacb was to the 
starboard of tbe other when only 700 feet apart, one gave and the other 
assented to a signal to pass port to port, and in attemptlng to exécute 
such dangerous maneuver the collision occurred. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. |§ 200-202; Dec 
Dig. i 95.* 

With or between towlng vessels and vessels In tow, see note to The 
John Englis, 100 C. C. A. 581.] 

In Admiralty. Suit for collision against the tug American, in which 
the tug Lizzie Crawford was also joined, Decree against both tugs. 

John Hampton Barnes, for libelant. 
Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. On November 10, 1910, the 
tug Lizzie Crawford, under charter to the Pennsylvania Railroad Com- 
pany, was towing a car float from Greenwich up the Delaware river, 
bound for the Atlas pier on the New Jersey side. The float — 205 feet 
long and; 35 feet wide — was lashed to the tug's port side, and projected 
beyond its bow. How far does not appear; but, as the tug was not 
large and was lashed aft of the float's amidships, the projection was 
probably considérable. The tug American, which is also small, was 
coming down the river from Vine street towing a loaded mud scow 
(whose dimensions were not proved) that was lashed upon her port 
side and projected beyond the bow about 75 feet. The tide was flood, 
the wind light from the southwest, and the hour about 5 :30 in the 
afternoon. It was dusk, but not dark, and there was no difficulty in 
seeing objects at least as far as any distance referred to by the wit- 
nesses. Proper lights were in place and burning upon both tugs, and 
the float was also lighted, although the scow was not. But neither 
lights nor lookouts play the most important part in this inquiry and 
they need not be dwelt upon. 

In my opinion both vessels were at fault. The testimony is in direct 
conflict, and it has been necessary to décide which account is more 
probable. The décision has been influenced to some extent by the con- 
viction that the American's principal défense is unfounded. She avers 
that her attention was first engaged by another tug that was nearer to 
her than the Crawford, and that while she was trying to avoid this 

Tarothm caoei ■«• same topic & S mriiBKa In D*c. A Am, Dig». U07 to date» & Rep'r Ind*xM 
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immédiate danger the Crawford approached without sufRcient warning 
and improperly attempted to cross her bow. I am satisfied that this 
averment is not correct. No other tug was in the neighborhood, and 
the American's testimony is in some degree discredited. What hap- 
pened, I think, was this: The Crawford had nearly reached the pier 
for which she was bound, and was preparing to round to starboard in 
order to make the mooring. At this point, over an interval of about 
700 feet, each tug was aware of the other's présence. Each was show- 
ing its green light to the other, and it seems clear that in such a posi- 
tion and at such a distance there was danger in attempting to pass 
port to port. The proper maneuver would hâve been to keep their 
respective courses and pass starboard to starboard, and this could hâve 
been done in safety. But the Crawford was apparently unwilling to 
make the détour that would be necessary if she should pass starboard 
to starboard before rounding toward the pier, and signaled with one 
blast. This was an error, and the American was not bound to accept 
the proposai, especially as she could only move very slowly against the 
flood tide. But she made a similar error by agreeing to the signal and 
answering with one blast. Thereupon both vessels ported, and the at- 
tempt, dangerous as it was, nearly succeeded. As they approached, 
however, it became highly probable that they would come together. 
Danger signais were blown, and the American reversed; but the col- 
lision could not be wholly avoided, the float and the scow collided, the 
port corner of the latter's bow striking the port side of the float about 
10 feet from the stern, and the damage complained of was done. 

The Crawford's fault was in giving the wrong signal, offering to 
pass on the wrong side, and in attempting to carry out a dangerous 
maneuver. The American was at fault in accëpting an obviously im- 
proper proposai, and in taking part in the effort to carry it out. The 
damages and costs should be divided, and a decree to that effect may 
be entered. 



THE BUFFALO. 

THE CHAUTAUQUA. 

(District Court, E. D. New York. Mareh 9, 1912.) 

Salvage (§ 31*) — Natuke of Sebvice — Amount of Compensation. 

A salvage award of $50 made to one of two licensed boatmen, who 
yolunteered to take a tug owned by a railroad company, from whieh the 
master was absent, and move a ferryboat, also owned by the same com- 
pany, and laid up for Sunday, from the vicinity of a flre in an oil build- 
ing in the railroad yards alongside a slip, from which the burning oil 
had spread over the water and a pier, creatlng more or less danger to 
shlpping in the nearby slips. 

[Ed. Note. — For other cases, see Salvage, Cent. Dlg. §§ 75-77 ; Dec. Dig. 
S 31.* 

Salvage awards in fédéral courts, see note to The Lamington, 80 C. 
C. A. 280.] 

In Admiralty. Suit by Louis Hazzard and another against the steam 
tug Buffalo and steam ferryboat Chautauqua ; Erie Railroad Company, 
claimant. Decree for libelants. 

•For other cases see same toplc & § otjmbbr lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 



THE BUFFALO 901 

Foley & Martin, for libelant Hazzard. 
Herbert Green, for claimants. 

CHATFIELD, District Judge. The libelant Hazzard, who was a 
licensed and experienced boatman, with one Breen, also a licensed mas- 
ter, volunteered to use the tug Buffalo, which had been put in readiness 
by one Raymond, an engineer of the Erie Railroad, to remove the 
ferryboat Chautauqua from the possible danger zone, at a fire oc- 
curring Sunday noon, in the Erie Railroad yards at Weehawken, on 
February 5, 1911. 

The testimony shows that the fire was in a one-story building filled 
with barrels of oil. Some of the oil at first ran down into the slip in 
front of the house, where the barrels were stored, and burned there. 
The fire was of considérable extent ; the blaze and smoke being carried 
out into the river. A number of barges and lighters, three other tugs 
of the Erie Railroad, and some boats of the Jersey Central and the 
Delaware, Lackawanna & Western were lying in the slip where the 
Chautauqua was moored, and were taken out of the slip by the Dela- 
ware, Lackawanna & Western and the Jersey Central tugs after the 
ferryboat had been taken out. The ferr>'boat was in commission, laid 
up for Sunday, and having her boiler tubes cleaned. Her value is in 
excess of $50,000. Nothing was burned except the house containing 
the oil and the pier immediately next to it, with some slight damage to 
a boat moored at the other side of that pier. The exact position of 
the Chautauqua was two slips to the south, over 200 feet away. 

The case présents unusual features, in that the salvage service was 
rendered by a boat belonging to the railroad company which owned the 
Chautauqua. This tug was used by the volunteers, with the consent 
of Raymond, who evidently anticipated that she might be needed for 
the service. The captain of the Buffalo did not return until the work 
had been accomplished. The élément of risk to the property of the 
salvor is not présent. The élément of danger to life, aside from the 
remote possibility of explosion, is not shown. The removal of the 
boats was evidently a matter of good judgment, although finally the 
action of the fireboats and the lines of hose from the varions tugs suc- 
ceeded in confining the fire to its original situation. In other words, 
if the ferryboat and the tugs had remained where they were moored, 
and nothing had occurred other than did occur after they were re- 
moved, they probably would hâve escaped injury. Nevertheless, the 
action on the part of the Bufïalo and of her crew was such a service 
as would be recognized as a salvage service by an independent tug. 

I should consider that, if a full crew had been on board, for services 
of an hour or an hour and a half in duration, not more than $150 
would be allowed to the crew for such a matter. There being but two 
men concerned, it is necessary to consider what each man did. It is 
évident that the libelant Hazzard joined in the responsibility, advised 
the action which has been characterized as good judgment at the time, 
and was entitled equally with Breen to whatever could be allowed for 
the services. It also appears that the engineer Raymond had been 
prompt and efficient in getting his boat ready, and that, if he were in 
a position where he could make a légal claim against the railroad, his 
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daim should be recognized. If promotion can be claimed for sâlvage 
work, he seems to hâve earned considération. 

The salvage service has tp be confined to the f erryboat, even though 
the tug alsb Wàs moved, for the employment of somebody by Raymond 
to heip run the tugboat would be nothing more than ordinary service. 
Hence no awafd of salvage with référence to the tugboat alone can 
enter in the case ; but compensation for services to the tugboat should 
be considered in estimating the award for what was donc on and for 
both boats. 

Under the circumstances, it seems that an award of $100 for the 
services rendered by Breen and Hazzard would be fair; and, as Haz- 
zard albne is prosecuting his claim, he may hâve a salvage award of 
$50 agàinst the two vessels. 



McDERMOTT v. HATES (two cases). 

.(District Court, D. Massachusetts. March 11, 1912.) 

Nos. 207, 208 (0. G. Nos. 859, 860). 

Attachment (§ 293*) — Motion to Dissolve— Pbotecting Rights or Inteb- 

VENEB. 

Under the facts appearlng, a recelver, who had attached property 
conceded to In fact belong to an intervener, requlred to glve bond for 
the protection of the Intervener's rlghts; the attachment to otherwise 
be dlsBolved. 

[Ed. Note.— For other cases, see Attachment, Cent Dig. §§ 640, 641; 
Dec. Dig. § 293.*] 

At Law. ' Actions by Frank P. McDermott, receiver, against Al- 
fred S. Hayes. On intervening pétition and demurrer thereto. Or- 
der requiring plaintif? to give bond. 

Nelson B. Vanderhoof, for plaintiff. 
Alfred S- Hayes, for défendant. 

ALDRICH, District Judge. This case has been heard tipon briefs 
and orally. The intervening pétition is received nunc pro tune, and as 
of a time anterior to the appointment of Mr. Charles K. Darling as 
master. The fact being found, and it being conceded on the oral ar- 
guments, that the property attached in fact belongs to the intervening 
party it seems to me that a situation is created in which it is at least 
doubtfui whether the attachment by a receiver should be upheld with- 
out some safeguard to the actual owner, who manifestly is being dam- 
aged by the existence of the attachment. 

Query, whether an attachment by a receiver stands quite like the 
ordinary oné by an attaching créditer; but, whether it does or not, 
an attachment, without actual notice by a créditer, who has parted with 
nothing on the strength of the record, does not stand quite like a 
bona fide purchaser without notice, who pays out money in reliance 
upon the record title. 

To the end that both parties shall be safeguarded, it is ordered 
that the attachment be dissolved unless within five days the receiver 

*For other cases see same topic & g nvmbeb in Dec. & Am. Dlge. 1907 to date, & Rep'r Indexes 
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give bond in the sum of $20,000, conditioned upon the payment of 
ail damage sustained by feason of the attachment, in the event of 
its being held invalid in this intervening proceeding or elsewhere. 

There is considérable to be said in favor of the position that there 
was enough known by the défendant company to put it upon in- 
.quiry. The party in whom the title stands, and who is the défend- 
ant, was at the time the title was created an officer in the Continen- 
tal Téléphone Company, of which the plaintiff is now the receiver. 
The défendant was a director, a member of the executive committee, 
assistant treasurer, and secretary of the board of directors. He, 
at least, had actual knowledge of the trust. Whether that is the légal 
knowledge of the company, or actual knowledge of the company, I 
do not undertake to -détermine, or whether that alone was enough 
to put the company on inquiry; but influenced somewhat by the 
strong équitable grounds of actual conceded ownership by the inter- 
vening party, somewhat by the status of the receiver as an attach- 
ing creditor, somewhat by circumstances in respect to the duty to 
inquire, somewhat by the question of actual notice of an officer of 
the company, and somewhat by the strong case made that the re- 
ceiver has adéquate security without the attachment in question, I 
am inclined to make the order indicated above. 

Therefore it is ordered that the attachment of the property de- 
scribed in the intervening pétition be dissolved, unless the attaching 
creditor within five days shall file with the clerk a bond conditioned 
as above indicated, and to his satisfaction. 

The above order applies to each of the law cases, numbered 859 
and 850. 

If an équitable appeal is taken in favor of any party aggrieved, 
and such appeal shall be held not the remedy, on the ground that it 
should hâve been by writ of error, then it is understood that the 
right of exception shall not hâve been prejudiced by reason of the 
lapse of time. 



UNITED STATES v. CAMINATA. 

(District Court, E. D. Pennsylvania. March 29, 1912.) 

No. 12. 

1. CusTOMs DuTiES (§ 125*) — Opium— Importation— ELEMENTS of Offense. 

Act Cong. Feb. 9, 1909, c. 100, § 1, 35 Stat. 614 (U. S. Comp. St. Supp. 
1909, p. 658), prohibits tàe Importation of opium into the United States 
except for médicinal purposés under régulations, and section 2 provides 
tbat if any person shall knowingly import or brlng into the United States 
any opium contrary to law, or shall receive, conceal, buy, sell, or In any 
manner facllitate the transportation and concealment or sale of such 
opium, or derivative therefrom, after importation, he shall be gullty of 
an offense. Eeld, that the offense described in section 2 Is committed 
whenever smoking opium is fraudulently and knowingly brought by 
the offender within the territorial limits of the United States; the of- 
fense being complète, though the opium may not hâve been landed from 
the ship, or carrled across the customs Itnes. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. | 266; 
Dec. Dig. i 125.*] 

•For other eaaes see same topic & l numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. CîJSTOMs DuTiEs (§ 134*)^Opium— WRONGnjL Importation— Possession. 
Act Cong. Feb. 9, 1909, c. 100, 35 Stat. 614 (U. S. Comp. St. Supp. 1909, 
p. 658), prohlbits the Importation of smoking opium, and déclares that, 
whenever a défendant is shown to hâve or to hâve had possession of 
opium or a préparation thereof, sueh possession shall be deemed suffl- 
cient to authorize a conviction, unless défendant shall expl0.1n the same 
to the satisfaction of the jury. Held, that where the steward of a 
vessel, bound for Philadelphla, was found to hâve sOioklng opium In ■ 
hls posses'sion as the vessel was proceeding up Delaware Bay, such 
possession was sufficient to sustaln a conviction for vlolatlng the act. 

[Ed. Note.— For other cases, see Customs Dutles, Cent. Dig. §§ 336-339; 
Dec. Dig. § 134.*] 

Prosecution by the United States against Manoel Caminata. On 
motions for new trial and arrest of judgraent. Overruled. 

Jasper Yeates Brinton, Asst. U. S. Atty. 
J, Addison Abrams, for défendant. 

J. B. McPHERSON, District Judge. [1] The argument on behalf 
of the goVernment will appear by the following summary of the ex- 
cellent brief presented by the Assistant United States Attorney : 

"Thls motion présents a question of wlde importance to the government, 
vitally affecting the future enforcement of the Opium Act of 1909 (Act Feb. 
9, 1909, 35 St^ 614). By the first section of that act, it is made unlawful 'to 
import into the United States opium in any form or any préparation or de- 
rlvatlve theref rom : Provided, that opiuin, » * * other than smoking 
opium or opium prepared for smoking, may be imported for médicinal pur- 
iposes only, under régulations.' 

"By the second section it Is provided 'that if any person shall fraudulent- 
ly or knowingly import or brlng into the United States or assist in so doing, 
any opium or any préparation or derlvative therefrom contrary to law, or 
shall receive, conceal, buy, sell, or in any manner facllltate the transporta- 
tion, concealment or sale of such opium or préparation or derivative there- 
from, after Importation, knowing the same to hâve been imported contrary 
to law,' such person shall be deemed guilty of an offense and the opium 
shall be forfeited. Thls section further provides that whenever, on a trial 
for a violation of the section, 'the défendant is shown to hâve or to hâve had 
possession of such opium or préparation or derivative therefrom, such pos- 
session shall be deemed sufficient évidence tô authorize conviction, unless 
the défendant shall explaln the possession to the satlsiiaction of the jury.' 

"The évidence clearly showed that the opium in this case was brought with- 
in the territorial boundaries of the United States, to wit, Into Delaware 
Bay, upon a vessel on whieh the défendant was steward. The inferenee was 
unavoidable that it had been thus fraudulently and knowingly brought in 
contrary to law by some one. It was found in défendants possession, thua 
fairly raising the presumptlon of guilt as declared by the court to the jury. 
There was further direct évidence that the défendant was guilty of the 
crime. At the time of his arrest, défendant was within the port of Phila- 
delphla, and thus within the jurisdiction of the state of Pennsylvania aud 
of thls court. The opium had been previously selzed on the vessel by the 
ofHcers of the government. 

"On the above facts, défendant contends that the offense descrlbed in the 
act is not committed until the opium is brought on shore, and relies in sup- 
port of his contention upon the celebrated case of Keck v. United States, 
172 U. S. 434 [19 Sup. Ct. 254, 43 U Ed. 505], and other cases arisiug un- 
der the customs laws. 

"The government submits in the flrst instance that this contention is based 
on a totally false analogy and on a misconceptiou of the true purpose and 
charaeter of , the opium act. Thls act is not a customs law designed to avoid 
fraud upon the revenue, but is purely a prohlbitory statute, absolutely for- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Jodexe* 
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blddlng the bringing Into thls country from abroad of an article deemed by 
Congress to be Injurious to the health and morals of our people. The act 
bas no relation to the customs System, and the fine distinctions which are 
dlscussed in the customs cases, relating to the time when the obligation to 
pay customs duties flrst accrues, hâve no bearing whatever upon a case ot 
this character. The words 'Import or bring' as used in this act. should be 
Interpreted in their natural and llteral meaning In the light of the purpose 
of the act in which they occur. Interpreted thus, they clearly prohibit the 
bringing of the prohibited article within the territorial boundaries of the 
TJnited States — that ts, allke within the waters or upon the lands — and to 
say that the commission of the offense is suspended until the actual land- 
ing of the goods misses wholly the prohibitive character of the act. 

"WhoUy apart from the distinction above suggested, the Keck Case lends 
no comfort to the défendant. The question there presented turned entirely 
on the définition of the word 'smnggling' as it occurred in R. S. 2865 (U. 
S. Comp. St 1901, p. 1905). While, the Indlctment In that case included a 
count under R. S. 3082 (U. S. Comp. St. 1901, p. 2014), a section which imeludes 
the words 'import or bring,' this count was summarily disposed of by the Su- 
prême Court on the ground of vagueness, and no question of the interprétation 
of thèse words was then or subsequently raised. Moreover, a distinction fatal 
to defendant's analogy was caref ully drawn in the opinion of the court itself 
between the technical act of smuggllng and those miseellaneous acts précèdent 
to this spécial offense which might well include such acts as would fall within 
the description of 'import or bring.' See specially the language of the court 
[172 U. S.l on pages 449 and 454 [19 Sup. Ct. 254. 43 L. Ed. 5051, and note 
also Anti-moiety Act of June 22, 1874 (18 Stat. at L. 186, c. 391 [U. S. Comp. 
St. 1901, p. 2018]). Nor bas any case been discovered where the word 'Im- 
port' bas been limited to the actual landing of goods, its narrowest définition 
even under the customs laws being a restriction to the bringing within a 
port. Moreover, even under the customs laws, a possible distinction bas 
been suggested between the words 'import' and 'bring in.' Thus, in the case 
of United States v. Chesbrough [D. C] 176 Fed. 778, cited by the défendant, 
Judge Rellstab uses this signiflcant language: 

" 'Section 3082 uses the phrase "Import or bring." The demurrant contends 
that thèse words are synonymous. They may or may not be, accorddng to 
the législative purpose for which they are used.' 

"The government merely asks the court to Interpret the act in the llgbt 
of the législative purpose referred to by Judge Rellstab. It is well known 
that in the great majority of cases of this character the prohibited opium, 
which Is readily coneealed and easily brought ashore and disposed of, can 
only be successfully seized before it is landed. On the one hand, the de- 
fendant contends for a narrov^ technical construction of the act that would 
largely defeat its purpose. On the other hand, the government contends for 
the natural and literal interprétation that will enable tbat purpose to be 
carried into effect." 

I agrée with this reasoning, and hold : 

(1) That the offense described in section 2 is committed whenever 
smoking opium is fraudulently and knowingly brought by an offender 
within the territorial limits of the United States. The offense is then 
complète, although the opium may not hâve been landed from a ship, 
or been carried across the customs Unes. 

[2] (2) That the offender's possession of such opium within the 
territory of the United States — his possession of it elsewhere is not 
now in question — is sufficient évidence of guilt to justify a jury in 
convicting. 

In the présent case the prisoner was arrested, and smoking opium 
was found in his possession, while the vessel on which he was em- 
ployed was moving up the Delaware river and was near the city of 
Philadelphia, her port of destination. 

The motions are overruled. 
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In re IRON CLAD MFG. CO. 
(District Court, B. D. New York. March 15, 1912.) 

1. BANKRtJPTOT (I 293*) — Eeoovbrt of Assets— Plenaby Strrr— Jurisdiction. 

A plenary suit agalnst a third person to assert title to money or prop- 
erty clalmed as assets of the bankrupt can be brought only In a court 
havlng Jurlsdlctlon generally over sueh a suit, and cannot be main- 
talned as a step in the bankruptcy proeeedings. 

lEd. Note.— For other cases, see Bankruptcy, Cent Dlg. §§411, 417: 
Dec. Dig. § 293.* 

Jurlsdiction of fédéral Courts in suits relating to bankruptcy, see note 
to Balley v. Moslier, 11 C. 0. A. 313.] 

2. Bankeuptoy (§ 298*) — Recoveey or Assets— Bankbuptct Coubt— Jukis- 

DICTION. 

Tlie bankruptcy court, in the exercise of its jurlsdiction to cause the 
assets of the bankrupt to be coUected, may compel the bankrupt or hls 
agent to deliver money or assets of the bankrupt's estate, and by sum- 
mary proeeedings compel the surrender of the property where there Is 
no bona fldc claim of adverse title, but not so if the person in whoise 
hands the property is claims a right of property or possession therehi 
in good faith. 

[ISd. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 411, 417; 
Dec. Dlg. § 293.*] 

S. Bankeuptct (§ 293*) — Assets— Possession— Administbation. 

A court of bankruptcy may recover property of the bankrupt In sum- 
mary proeeedings if it is heid by the bankrupt's agent or bailee without 
claim of title, or If It bas been fraudulently transferred to some other 
person, and can be traccd into the hahds of the latter and the court's 
.iurisdiction Is consenled to, or. in spite of objection if the frand is in- 
dlsput^blo on the record, or where It appears that an independent cor- 
poration or agent has property to whleh no title is clalmed or over 
whlch It Is necessary to extend a restraining order or receivership to 
prevent Irréparable in jury until the property over which the court has 
jurlsdiction can be locatéd and disposed ot. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 411, 417; 
Dec. Dlg. § 293.*] 

4, BAWKBtTPTOT (I 288*) — Pbopeett of Bankbupt— Eecoveby— Summabt Pbo- 

OEEDINGB. 

Facts held insufflcient to show that the daim of third persons to cer- 
tain assets, alleged to belong to the bankrupt, was so clearly unfounded 
on the face of the record as to authorlze a détermination thereof by a 
court of bankruptcy In sùmmary proeeedings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 444-447; 
Dec. Dig. § 288.*] . 

In the matter of bankruptcy proeeedings of the Iron Clad Manu- 
facturing Company. Renewal of an application for an order to com- 
pel ,tbe American Steel Barrel Company and Elizabeth C. Seaman, 
jndîvidually and as président of such corporation, to turn over to the 
bankrupt's trustée the stock certificates, bocks, and assets of the 
American Steel Barrel Company for administration as assets of the 
bankrupt. Application denied. 
; Sge, also,.193 Fed. 781. - 

'For other cases see same topio & § nombbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Whitridge, Butler & Rice (John A. Garver, Edwin T. Rice, and 
Charles A. Rîegelman, of counsel), for petitioning creditors. 

Léo Oppenheimer, for unsecured creditors. 

Adolph Kiendl, for receiver. 

James A. Allen, specially, for respondents American Steel Barrel 
Company and Elizabeth C. Seaman. 

CHATFIELD, District Judge.* The présent application is a re- 
newal ôf a motion made herein in June, 1911, based upon an order 
to show cause why the American Steel Barrel Company, a corpora- 
tion, and Elizabeth C. Seaman, individually and as président of the 
American Steel Barrel Company, should not tum over to the receiver 
in bankruptcy of the Iron Clad Manufacturing Company ail stock 
certificates, books, records, documents, manufacturing plant, ma- 
chinery, tools, property, and assets of the American Steel Barrel Com- 
pany. The trustée of the Iron Clad Manufacturing Company has 
now been brought in as the proposed récipient or person alleged to be 
entitled to this property; the papers having been finally submitted 
upon February 8, 1912. 

On the first hearing, on June 20, 1911, the respondents, the Amer- 
ican Steel Barrel Company and Mrs. Seaman, appeared specially by 
their attorney, and objected to the power and jurisdiction of this court 
to consider the matters raised by the moving papers. The minutes 
of the court (which were not included in the record used upon review 
by pétition to the Circuit Court of Appeals) show that the respond- 
ents, citing Louisville Trust Co. v. Comingor, 184 U. S. 18, 22 Sup. 
Ct. 293, 46 L. Ed. 413, claimed that the court was without power in 
this summary way to détermine the issues raised or to grant any. part 
of the relief asked for. The court directed the respondents to go on 
with the proceedings, and reserved a ruling upon the objection to 
jurisdiction based upon their spécial appearance, until it could be seen 
whether they could show a bona fide claim of title to the property 
claimed and possessed by them. The court held that at the outset 
it must pass upon the record then presented, and détermine whether 
or not the property sought was that of the alleged bankrupt, holding 
that, if the property were that of the alleged bankrupt, the court had 
jurisdiction to make a summary order. There being opportunity 
upon the final submission for but a cursory examination of the papers, 
the motion was denied with leave to renew or transfer to another 
judge, in order that a careful considération of the record might be 
had. The application to another judge, for a transfer of the motion 
and reconsideration thereof, was denied, but no order was entered 

1 Before any order was entered upon this opinion, the creditors made an 
application for further hearing. They then flled an affldavlt of bias, under 
section 21 of the fédéral Judlcial Code (Aet March 3, 1911, c. 231, 36 Stat 
1090 [U. S. Ck)mp. St. Supp. 1911, p. 133]), and asked before Judge Mayer 
(to whom the case was sent for further conduct thereof) for leave to présent 
wltnesses and testlmony on a renewal of the motion. Judge Mayer was un- 
able to hear the witnesses personally, and has referred to a spécial master 
the issue of whether the creditors can show the claim of title to be merely 
colorable, and this référence is now proceeding. 
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thereon, and subsequently, in order to enable the petitioners to bring 
the motion on again before the writer, if it were wished, an order 
was made denying the motion without préjudice, and with leave to 
renew upon the same or additional papers. At the same time the court 
refùsed to sign an order presented as an alternative, which, in effect, 
suggested apparently a withdrawal of the court's previous conclusion 
that a cursory examination of the record seemed to show a claim of 
title by a third party in possession, and provided that the question as 
to the bona fides of that claim should be sent to a référée as spécial 
commissioner to pass upon this question for the court. In refusing 
to sign this alternative order, which seemed unnecessary as the court 
had indicated its willingness to hear the renewal motion itself, the 
court made the following mémorandum: 

"As the motion was denied for lack of jurlsdlctlon (Inasmuch as the papers 
did not show ownershlp by the Iron Clad, but only an apparent indebtedness 
to the Iron Clad, or an Investment by the Iron Clad In the Barrel Co. and 
an apparent ownershlp of both companies by a person who is solvent and 
resp'onsible for her ac.ts Individually and as an offlcer and director) I do 
not see how the Issues can be referred. A question of title Is involved re- 
quirlng a plenary suit unless fraudulent concealment of assets by the Iron 
Clad (acting through those operatiug it) Is shown. Any further examination 
under- 21a eaû be had or a Master may be appolnted to take testimony ofCered 
on a renewal of the motion on proper allégations, but for such relief a sep- 
arate order should be made. "T. I. C, 

"U. S. J." 

It af)^éàrs by the record that a review of thèse proceedings was had 
withôut including either the minutes of the proceedings upon the first 
motion, or â statement of the submission of this alternative order and 
the cirCtimstances under which the mémorandum opinion just quoted 
was made.' The Circuit Court lOf Appeals (191 Fed. 831) thereupon 
handed down its opinion and issued a mandate to the efïect that the 
previous order, in so far as it held that the court did not hâve juris- 
diction to summarily détermine whether the claim of the third party 
was bona fide, should be reversed, and that the court should proceed 
to exercise that jurisdiction. The court having previously so done, 
and feeling thàt the Circuit Court of Appeals had not had the entire 
record before it, then placed upon the calendar for rehearing the orig- 
inal motion, in accordance with the privilège which had been given to 
the petitioners and appellants in the order appealed from, and upon 
this rehearing an amended pétition, setting up the previous record and 
at the sa:me time referring to an adjudication had in bankruptcy in 
the matter of the pétition against the Iron Clad Manufacturing Com- 
pany, upon the 2d day of December, 1911, was filed. This amended 
and supplemental pétition recites the various matters upon which the 
petitioning creditors now rely to show that the entire property of the 
American Steel Barrel Company should be considered as assets of the 
Iron Clad Manufacturing Company. The respondents, namely, the 
American Steel Barrel Company and Mrs. Seaman, individually and 
as président of the American Steel Barrel Company, hâve interposed 
objections and filed various affidavits or answers to the summary in- 
quiry, while still insisting on their plea that the court is without juris- 
diction to pass upon the claim of title to the property in their posses- 
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sion. They hâve also objccted to a rehearing of the motion, upon the 
ground that this court upon the former hearing passed summarily 
upon the question of the bona fides of the respondents' claim to the 
property, and that the so-called "reversai" by the Circuit Court of Ap- 
peals did not affect that ruhng, inasmuch as this court had not re- 
fused to entertain that jurisdiction. 

This last objection was overruled in open court, upon the 15th day 
of D'ecember, 1911, under the préviens order of this court expressly 
allowing a renewal of the motion. The respondents thereupon inter- 
posed, under their spécial appearance and allégations of possession, 
a claim that ail the property involved in this motion belonged to the 
American Steel Barrel Company, and was not that of the Iron Clad 
Manufacturing Company or of its creditors; also, that the capital 
stock of the American Steel Barrel Company was at the time of the 
argument of this motion the property of one George A. Wheelock, 
whc also appeared and claimed ail of this stock by purchase for value 
fiom Elizabeth C. Seaman, the previous owner, except four shares. 
It is alleged that one share has been retained by Mrs. Seaman in order 
to qualify her as a director. 

At a further hearing, upon the 22d day of December, 1911, an op- 
portunity was given to both parties to call witnesses upon the issue 
raised for summary détermination, namely, as to whether the claim 
by the American Steel Barrel Company to the property, and by George 
A. Wheelock to the stock previously owned by Elizabeth C. Seaman, 
was a bona fide claim of title, or was so fraudulent as to be invalid 
upon the face of the record, and to be in that sensé a colorable title 
only. No testimony was presented other than that contained in the 
affidavits and answers filed by the respondents and in certain reply 
afifidavits presented on behalf of the creditors and submitted with their 
brief tipon the 8th day of February, 1912. Before analyzing the mat- 
ters set forth in thèse affidavits, certain questions perhaps should be 
stated as premises. 

[1] Under the décision in Bardes v. Hawarden Bank, 178 U. S. 
524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, the proposition has remained 
settled that a plenary suit against a third party to assert title to money 
or property claimed as assets of the bankrupt can be brought only 
in a court having jurisdiction generally over such plenary suit, and 
cannot be maintained as a step in the bankruptcy proceedings. 

[2] In White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. 
Ed. 1183, Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 
L. Ed. 814, and Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 
L. Ed. 405, it was decided that the bankruptcy court has jurisdiction 
to cause the assets of the bankrupt to be collected; that is, to com- 
pel the bankrupt or his agent to deliver up money or assets of his es- 
tate, and by summary proceedings to compel the surrender of that 
property, where no adverse claim (that is, no bona fide claim, of ad- 
verse title, as opposed to mère actual possession) exists, as a step in 
the bankruptcy proceeding. In the last case the court, upon page 15 
of 184 U. S., page 275 of 22 Sup. Ct. (46 L. Ed. 405), says: 

"But suppose tbat respondent had asserted that he had the rlght to pos- 
session by reason of à claim adverse to the bankrupt, the bankruptcy «ourt 
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had the power to ascertaln whether any basls for such a clalm actually ex- 
latecl at the tlme of the flling of the pétition." 

As was said in the case of Bryan v. Bernheimer, supra, a purchase 
of property claimed as a part of the bankrupt estate by a person hav- 
ing knowledge of that claim cannot give the purchaser any claim of 
title superior to that of the person from whom he bought. 

In the présent instance the title and claim of Mr. Wheelock to the 
stock of the American Steel Barrel Company is no better nor greater 
than that of Mrs. Seaman individually thereto. The actual purchase 
by Mr. Wheelock is attacked by the creditors as improbable, but upon 
his statement that he has paid Mrs. Seaman therefor, and upon the 
apparent obligation which he has thereby assumed, it would seem that 
it makes no différence if he has paid over the $25,000 purchase price 
for the stock and taken the risk of losing that considération, if the 
stock belongs to the Iron Clad Manufacturing Company or its cred- 
itors. If the claim of Mrs. Seaman and of the American Steel Barrel 
Company to its property and to this stock be a bona fîde claim, then 
the sale to Mr. Wheelock is valid as against Mrs. Seaman, until such 
time as the title of Mrs. Seaman and the American Steel Barrel Com- 
pany mây besuccessfuUy assailed in a suit at law or an action in 
equityi But his title is no better and no greater than theirs. 

We hâve, therefore, only to consider the transfer to Mr. Wheelock, 
in so far as it may be évidence upon the question of bona fides. As to 
this, the creditors point out that Mr. Wheelock is by profession a 
bookmaker, and a résident of the upper part of New York, who has 
not takçn oyer the rnanagement of the property nor had himself 
elected a director, butleft it in thehands of Mrs. Seaman. Thèse 
charges bear directly upon the probability of Mr. Wheelock having 
invegted in, the property with the chance of losing the amount of his 
investment, but do not throw much light upon the question as to 
whether or not this prop,erty bought by him with knowledge of the 
creditors' claims was that of the Iron Clad Manufacturing Company. 

But, before disposing of the question of this sale of stock to Mr. 
Wheelock, we must proceed a little further in an attempt to follow 
down the décisions of the courts in determining and stating the power 
of a bankruptcy court to take possession of property in the hands of 
persons who on the one hand are alleged to be mère agents for the 
bankrupt, and, on the other hand, hold themselves out to be owners 
, and claimant? under a title which gives them the légal right to retain 
possession as against the receiver or trustée, until their title is de- 

In the Matter of Friedman, 161 Fed. 260, 88 C. C. A. 306, the Cir- 
cuit Court of Appeals in the Second Circuit approvéd of a summary 
order to third parties, directing them to pay over sums of money 
claimed byspihe of them to be their own, and the possession of which 
even was dehied by certain of the third parties. The lower court had 
decided thèse questions after a hearing against the respondents, and the 
Circuit Court of Appeals, under the authority of Mueller v. Nugent, 
184 U. S- 1, 22 Sup. Ct. 269, 46 L. Ed. 405, directed the property to be 
turned over, although there is an indication that the opinion of the Cir- 
cuit Court of Appeals was based upon the failure of thèse parties to ob- 
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ject to the jurisdiction of the bankruptcy court to détermine the ques- 
tion summarily, as to whether the property was that of the bankrupt. 
Similarly, in the case of In, re Berkowitz, 173 Fed. 1013, the bank- 
ruptcy court ordered certain property in the possession of the Berk- 
owitz Tailoring Company, a corporation, to be seized by the receiver 
of one Berkowitz, upon évidence that the property of Berkowitz had 
been turned over to the corporation, and that the corporation had ap- 
parently been organized by the bankrupt's brothers as an instrument 
to enable the bankrupt to carry out a concealment of bis assets. The 
record shows that the brothers of the bankrupt had invested some 
$2,000 in the capital stock ôf the corporation, and that the bankrupt 
had invested $25. The court made no attempt to interfère with the 
corporation nor its capital stock, but upon évidence showing palpable 
fraud in the opérations of this corporation by Berkowitz, and, in the 
absence of any objection to the jurisdiction of the court, it was held 
that the bankrupt was using and was allowed to use the independent 
corporation as a cloak for his own opérations. Hence the court said 
that any property plainly his own, but as to which the corporation was 
being used as his agent, was subject to a restraining order, and, as be- 
tween the bankrupt and his own creditors, was liable to seizure for the 
payment of his debts in the bankruptcy proceeding. Also, in the Mat- 
ter of Kane, 131 Fed. 386, certain moneys in the hands of a third 
party, but shown (after a considération of the évidence) to be the prop- 
erty of the bankrupt and to be held by the third party merely as agent 
or bailee, were ordered turned over to the receiver or trustée where 
the asserted adverse claim was found merely colorable. The court 
says : 

"If the claim Is asserted In good falth, substantiated by verlfled pleadlngs 
or by oral testlmony, then the objection to the jurisdiction of the court is 
coutrolling." 

But the balance of the opinion shows that this language is intended 
to mean that unless the court, upon the verified pleadings or testi- 
mony, can find that the claim was not asserted in good faith, the ob- 
jection must be sustained. 

The next case which we must consider and which enunciated the 
doctrine upon which most of thèse proceedings are based is In re 
Muncie Pulp Co., 139 Fed. 546, 71 C._ C. A. 530, decided by the Cir- 
cuit Court of Appeals for this circuit. A corporation, through its 
officers, çaused the organization of another corporation in order to 
comply with certain state laws, and caused themselves to be made offi- 
cers of the new corporation. Certain property of the old corpora- 
tion was transferred to this new corporation, and it was managed by 
the officers and directors, in order to carry out the business and pur- 
poses of the old corporation. The capital stock of the new corpora- 
tion was held in the name of the officers of the old corporation, and 
the entire activities of thjs new corporation were in reality but the 
transactions of an agent holding this property of the original corpora- 
tion for its benefit and use. Upon thèse facts, an application was 
made to compel the transfer of the capital stock of the new corpora- 
tion, and the property which had been previously transferred from the 
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original corporation which was then in bankruptcy. The court based 
its décision upon the apparent conclusion that the whole transaction 
had been a transf er of the bankrupt's property to an agent, and that, 
therefore, the court had jurisdiction to order the property of the bank- 
rupt, in the possession of a bailee or agent, delivered into the custody 
of a receiver. 

Lâter, in the case of In re Holbrook Shoe & Leather Co., 165 Fed. 
973, the bankrupt's trustée filed a pétition for a direction to the Pack- 
ard Shoe Company to turn over to the trustée in bankruptcy certain 
property within its possession which it was alleged to hold as agent of 
the bankrupt corporation. It was shown that the Packard Shoe Com- 
pany had been organized for taking over the stock and property of 
the bankrupt corporation, in order to hinder and def raud the creditors 
of the bankrupt ; that this was done at a time when the bankrupt cor- 
poration was insolvent ; that the property of the new corporation had 
been derived f rom the bankrupt corporation ; and that 8(X) shares out 
of a possible 1,000 had been transferred as considération for this 
stock of goods from the new corporation to the bankrupt. The évi- 
dence also showed that the new corporation was apparently arranging 
to dispose of its property and had passed a resolution directing its 
sale under circumstances which of themselves would arouse suspicion. 
The court upheld the order of the référée under thèse circumstances 
restraining the sale of the property of the Packard Shoe Company, 
and holding that the property of the Packard Shoe Company should 
be turned over to the trustée. 

In the décision of the Circuit Court of Appeals for the Second Cir- 
cuit, in the case of In re Watertown Paper Co., 169 Fed. 252, 94 C. 
C. A. 528, we reach the other side of the question. There the court 
says : 

"Uniess, therefore, It can be shown that some exception to the gênerai rule 
of separate çorporate existence and llabllity applies In this case, It must 
follow that the claim of the Pulp Company should hâve been allowed. The 
only exceptions to that rule pôsslhly applicable hère are: (1) The légal fiction 
of distinct çorporate existence will be disregarded, when necessary to circum- 
vent fraud. (2) It may also be disregarded in a case where a corporation is 
so organized and controlled, and its afCairs are so conducted, as to make it 
merely an Instxumentaiity or adjunct bf another corporation." 

In that case the court refers to the Muncie Pulp Co. Case, supra, 
but holds that the case under considération is not like that of the 
Muncie Pulp Company. In the Watertown Paper Co. Case, supra, 
the money to furnish the Pulp Company's plant was advanced from 
the Paper Company, and was charged to certain individuals, who 
controlled and were large owners of the Paper Company. The Pulp 
Company corporation was, the court says, a conduit through which 
the money of thèse parties passed to meet their obligations. The 
two corporations mingled their affairs, but it did not appear that the 
Paper Company had any claim, légal or équitable, to the stock of the 
Pulp Company. The contrôlling stockholdèrs regarded the two cor- 
porations as being in a gênerai way différent departments of their 
business. The stockholdèrs were not entirely the same. Each corpo- 
ration had its own creditors, its own assets, and conducted its business 
in its own name. Books of account were kept, and the two corpora- 
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tiens were apparently managed and conducted as différent departments 
of one considérable business, of which the people referred to as the 
Remingtons were the controlling stockholders. The court calls atten- 
tion to the line of cases holding that when a corporation créâtes an- 
other corporation for a particular purpose, and holds ail its stock, the 
latter will be treatedi as the agent of the former, or as an instrumen- 
tality for carrying out its purposes. In thèse cases the controlling cor- 
poration has been held liable for the debts of the subordinate Com- 
pany. But, as was pointed out by the Circuit Court of Appeals, that 
principle did not apply to the Paper Company Case, nor does it apply 
in the présent instance, for hère the so-called agent or instrumentality 
is not the bankrupt corporation. The Iron Clad Manufacturing Com- 
pany is in bankruptcy, and the creditors are claiming that the assets 
of the American Steel Barrel Company, a solvent corporation, should 
be used for the payment of the debts of the Iron Clad Manufacturing 
Company, of which the American Steel Barrel Company is alleged to 
be an agent; while the converse is the situation in the line of cases 
referred to in the paragraph just quoted. 

The présent case must stand upon the doctrine upon which the 
Muncie Pulp Company Case is based, as applied in the case of In 
re Rieger, Kapner & Altmark, 157 Fed. 609, if the creditors hâve the 
right to take the capital stock and assets of an apparently solvent cor- 
poration and administer them as the property of the bankrupt, under 
circumstances much like those in which this right was denied, in the 
case of the Watertown Paper Co., supra. In the Rieger, Kapner & 
Altmark Case, supra, a partnership had been adjudicated a bankrupt, 
and the receiver of the partnership was directed to take possession of 
the property of a corporation in which the capital stock was owned by 
the partners of the bankrupt firm, and which manufactured goods to 
be sold by the firm. Separate books were kept, but the resuit of an 
accounting between the firm and the corporation was open to dispute. 
The court reviews the various cases to which we hâve referred, finds 
that the partners used the assets of the corporation in order to give 
them a double Hne of crédit, that the corporation was subsidiary to 
and the mère agent of the partnership, and that the partners had ac- 
quired the corporate stock ; in other words, organized the corporation 
for that purpose. While holding that the partnership firm, acting as 
selling agent of the corporation, obtained the advantage of property 
rights in the capital stock and in the management of this apparently 
solvent corporation, the court nevertheless held that because thèse 
owners of this stock had mismanaged their partnership property, 
and had not kept their activities separate, to the extent of avoiding 
fraud upon the partnership creditors who relied upon the représenta- 
tions of the availability of the assets of the corporation, ail of the 
assets of the independent corporation should be available for the cred- 
itors of the bankrupt partnership, in order that thèse individual and 
partnership creditors should not be dfenied participation in the admin- 
istration of so much of the bankrupt's estate as might be found in 
the possession of the corporation. The court further held that to 
compel the partnership creditors to remain silent spectators until the 
194 F.— 58 
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corporate creditors shall fiave been paid in full out of the proceeds 
of the sale of the corporate property, or out of the proceeds of the 
business if it should be continued, or until the corporate property is 
exhausted, is to deny them a right guaranteed by the bankruptcy act, 
and îs consequently fraudulent in law. The court further held that: 

"The Indlvldual partnership creditors hâve a direct Interest In the corporate 
assets, for, assuming, wlthout deciding, that the innocent corporate creditors 
must flrst be pald out of the corporate property, the residue; if any, would 
pass for administration to the trustée In bankruptcy." 

In order to prevent ultimate loss, the court in that case extended the 
receivership to the property in the possession of the corporation, giv- 
ing such receiver the power to exercise the rights of ail parties in in- 
terest. But it did not détermine, nor apparently attempt to détermine, 
in a summary way or otherwise, whether or not the title to the proper- 
ty of the solvent corporation was in the bankrupt estate, and certainly 
did not détermine that the corporate assets were held by it merely as 
agent or bailee. The court was apparently attempting to prevent dis- 
sipation of the assets, and in view of the fact that the bankrupts were 
partners, and that their personal holding of ail the stock of the cor- 
poration put the bankruptcy court in control of the entire stock of the 
corporation, a plain reason existed why, under circumstances indicat- 
ing such apparent f raud, the bankruptcy court should exercise the 
right of thèse stockholders to prevent further fraud, and the extension 
of the receivership was the only practical and légal way. But the 
doctrine of this case has to be extended materially, and the rights of 
the corporate creditors and corporate stockholders seriously interfered 
with, before, in the situation shown in the Watertown Pulp Company 
Case, supra, an order can be made treating the property of a solvent 
corporation as that of a bankrupt corporation, and in a summary pro- 
ceeding holding that this property belongs to the creditors of the bank- 
rupt corporation, without the right of the respondents to a détermina- 
tion of their claims, in an action in a court having jurisdiction to try 
the same. 

[3J The whole line of cases seems to dépend upon three principles. 
First, the property of a bankrupt, held by an agent or bailee without 
claim of title," can be administered by the court in the bankruptcy 
proceeding; second, if the property of a bankrupt has been fraudu- 
îently transferred to some other person, and can be traced into the 
hands of that other person, then in a summary proceeding, if the ju- 
risdiction be consented to, or in spite of objection if the fraud be in- 
disputable upon the record presented by the parties, the bankruptcy 
court may proceed to deal with the property as to which title did not 
pass by such fraudulent transfer; and, third, if upon the admitted 
situation of the parties it appears in a summary proceeding that an 
independent corporation or agent has property to which no title is 
claimed or Which seems to fall within the class just defined, a restrain- 
ing order, or, if necessary, a receivership with respect to that prop- 
erty fnay be ordered by the bankruptcy court to prevent irréparable 
in jury, until the property over which the bankruptcy court does hâve 
jurisâictiori eàn be located and disposed of. Having thus considered 
the principles and their application as set forth in the decided cases. 



IN KE IKON CLAD MFG. OO. 915 

it is necessary to analyze the exact situation in the présent case, to 
détermine into which class it falls and what rights the creditors 
appear to hâve. 

[4] The application is to compel the American Steel Barrel G>mpa- 
ny, as a corporation, and Mrs. Seaman, as an individual and as an 
officer of the American Steel Barrel Company, to turn over the capi- 
tal stock of the American Steel Barrel Company, and also to deliver 
to the trustée of the Iron Clad Manufacturing Company ail of the 
assets of that corporation, not as security nor to prevent loss, nor be- 
cause any such right as the lien of a judgment or an équitable claim 
upon an accounting has been shown to exist against the American 
Steel Barrel Company, but for the alleged reason that thèse assets 
and the capital stock belong to the Iron Clad Manufacturing Company, 
and hence that a summary détermination as to their possession can be 
made. 

At the time of the first application, certain éléments of necessity 
for preserving those assets might hâve been made the basis of an order 
for a temporary receivership, similar to that in the case of Rieger, 
Kapner & Altmark, supra ; but the creditors, instead of renewing or 
following up their application, as this court intended them to do, and 
apparently anticipating that in the face of the interposed answer and 
prior to adjudication greater difficulty would be experienced than 
afterward, preferred to appeal; and hâve only renewed their appli- 
cation after having brought in the trustée, who now has title to the 
estate of the bankrupt, the Iron Clad Manufacturing Company, and 
who has the right to bring any plenary action for which a cause can 
be shown. 

The détermination, therefore, that the assets or the stock of the 
American Steel Barrel Company belong to the estate of the Iron 
Clad Manufacturing Company, in a summary proceeding of this na- 
ture on behalf of the trustée in bankruptcy, is équivalent not to a mère 
order for the préservation or administration of the assets, but to an 
actual finding that the American Steel Barrel Company has no title 
thereto, and no right to administer thèse assets, nor to answer for any 
claim that may exist with référence thereto. It would seem that 
strong évidence of fraud and strong necessity for the intervention 
of such a summary remedy would be necessary before it can be held 
that the claim of title, under which the American Steel Barrel Com- 
pany seeks to défend its property and answer in a court of law or 
equity whatever claims might be brought against it, should be held 
to be merely colorable or fictitious. 

In addition to this, the stock in question, now held by Mr. Wheelock 
(but at the time the pétition in bankruptcy was filed apparently stand- 
ing in the name of Mrs. Seaman), was nominally the property of 
Mrs. Seaman individually. The question of whether she as an ofScer 
and owner of the stock of the Iron Clad Manufacturing Company 
can be shown to be merely the agent of the Iron Clad Manufacturing 
Company in thus holding the stock of the American Steel Barrel Com- 
pany might be tried at the same time and upon the same testimony, 
but its décision will not f urnish automatically an answer to the ques- 
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tion as to whether the trustée of the Iron Clad Manufacturing Com- 
pany is entitled as well to take the assets of the American Barrel 
Company. 

If the position of the American Steel Barrel Company be that of 
the Remington Pulp Company, in the case in 169 Fed. 252, 94 C. C. 
A. 528, it might be held that the shares of stock were the property 
of the bankrupt estate, and yet that the corporation was so indépendant 
and held its assets under a claim of title such that it could not be 
deprived thereof, without the obtaining of judgment in an action. 
It appears from the record and there is notîiing to indicate the con- 
trary that the Iron Clad Manufacturing Company had been in exist- 
ence many years and had built up a continually increasing business; 
that at a time as long ago as July 18, 1907, the real estate and build- 
ings of both corporations were appraised at the sum of $974,000, and 
of this $714,000 represented the property owned by the Iron Cladi 
Manufacturing Company alone. This property was subject to a 
$75,000 first mortgage which is now being foreclosed, and the papers 
show plainly that for many years prior to 1905 at least the stock of 
the Iron Clad Manufacturing Company» should hâve paid dividends 
and was increasing in value. This condition seems not to hâve 
changed substantially at the time the American Steel Barrel Company 
was incorporated. 

The creditors attack the incorporation of the American Steel Bar- 
rel Company as having been organized by the use of dummies; but, 
as is shown in the creditors' own affîdavits, this was the usual arrange- 
ment by which men skilled in such matters prépare the preliminary 
papers and start a corporation upon its way, turning it over when 
organized to the persons actually interested. Such directors are not 
fairly characterized as "dummy directors," except in the sensé that 
théy are doing no more than to perf orm, in a perf ectly légal manner, 
with no pecuniary interest in the business itself, the necessary and 
légal requirements, for a proper compensation. The argument which 
the creditors seek to draw from their criticism of this method of or- 
ganization casts some light upon their attitude in concluding that 
fraud is apparent throughout ail of the transactions. The capital stock 
of the American Steel Barrel Company was immediately increased 
from $2y000 to $25,000. A brother of Mrs. Seaman was active in 
the organization, under her direction, and became a director and offi- 
cer of the company. Money for purchasing the capital stock is claimed 
by Mrs. Seaman to hâve been paid by her personally. The creditors' 
affidavits furnish the suggestion, and substantially prove that it was 
advanced out of the bank account of the Iron Clad Manufacturing 
Company at Mrs. Seaman's direction. Neither party has shown 
clearly whether or not it was charged to her or what crédit the Iron 
Clad Manufacturing Company received therefor on its own books. 
Ail of the real estate occupied by the American Steel Barrel Company 
and standing in its name is shown by the papers to hâve been pur- 
chased through the efforts of one Maximilian Kahn, a broker em- 
ployed by Mrs. Seaman, with the exception of one lot which was 
obtained in foreclosure, and that lot was bid in by a broker acting for 



IN EE IRON CLAD MFG. CO. 917 

the Iron Cladi Manufacturing Company. Again, the money with which 
thèse lots were paid for came eut of the treasury of the Iron Clad 
"Manufacturing Company ; but the évidence does not show clearly 
whether this was charged to Mrs. Seaman or what crédit the Iron 
Clad Manufacturing Company received therefor. 

After the American Steel Barrel Company began its business, which 
is shown by the papers to hâve been profitable and increasingly pros- 
pérons, a considérable tract of real estate belonging to the Iron Clad 
Manufacturing Company was used by the American Steel Barrel 
Company, under an arrangement claimed to hâve been a lease, but 
which now turns out to be a verbal direction by Mrs. Seaman as 
to the use of this part of the Iron Clad Manufacturing Company 
plant. In the same way the large and expensive power plant of the 
Iron Clad Manufacturing Company, which included- an engineroom 
with dynamo for furnishing electric current, has been run more and 
more for the benefit of the American Steel Barrel Company and less 
and less for the Iron Clad Manufacturing Company, until at the time 
of the receivership the power plant was entirely toc large for the Iron 
Clad Manufacturing Company's activities, and the balance for this 
use was going heavily against the American Steel Barrel Company. 
In the same way, the purchase of machinery, tools, materials, gênerai 
equipment, and ail sorts of supplies was made with the money of the 
Iron Clad Manufacturing Company or on its orders. Certain methods 
of charging up to the American Steel Barrel Company its proportion 
of ail thèse items was foUowed ; but communitv of office and clerks. 
with the sharing of shops, workmen, and plant, led to a confusion 
which increases the difficulty of tracing any item through the varions 
books of the Iron Clad Manufacturing Company and the American 
Steel Barrel Company. The wages of the workmen who performed 
work for the American Steel Barrel Company in the Iron Clad Man- 
ufacturing Company's plant were paid by the Iron Clad Manufac- 
turing Company, but separate and| différent colored time checks were 
used for tabulating their work, and were charged up on the books 
against the American Steel Barrel Company. The affidavits indicate, 
and the situation seems to hâve b^en, that the funds of both companies 
were used, not only by the orders of Mrs. Seaman, but by others, 
from time to time as occasion demanded, and it would also seem that 
in many instances the accounts were confused. It may well be 
doubted whether or not the books show the proportions which the 
American Steel Barrel Company should bear of many of thèse trans- 
actions. Some of the real estate stands in the personal name of Mrs. 
Seaman and is not involved in this motion, but the papers show that 
in the same way the considération with which this real estate was 
purchased apparently came from the Iron Clad Manufacturing Com- 
pany, and was paid) by it to Mrs. Seaman at her direction. Some in- 
vestment was made by her from her own private funds, and recently, 
according to the affidavits, she has increased thèse advances both to 
the Iron Clad Manufacturing Company and to the American Steel 
Barrel Company, and in so doing has not distinguished upon the books 
of the concerns whether or not thèse crédits are diue to lier as presi^ 
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dent of the Iron Clad Manufacturing Company, or as président of 
the American Steel Barrel Company, or as an individual. 

It.appears from the record that certain officers and employés of the- 
Iron Clad Manufacturing Company bave made such use of its funds 
and hâve so interchanged expenditures and cash items represented by 
checks that there now exist claims amounting to much more than the 
entire indebtedness of the Iron Clad Manufacturing Company, which 
Mrs. Seaman (and through her the trustée in bankruptcy) allèges were 
wrongfully paid upon false or forged checks, and which, according 
to the paperS upon this motion, are in no way the acts of Mrs. Sea- 
man or of the officers of the corporation through whose acts the cred- 
itors claim that the stock and assets of the American Steel Barrel 
Company belong to the Iron Clad Manufacturing Company. 

It also appears from the record that between 1907 and 1911 there 
has been a 40 per cent, dépréciation in the value of the real estate of 
both companies, which of itself may hâve created the condition of in- 
solvency. An apparent balance in favor of the Iron Clad Manufac- 
turing Company against the American Steel Barrel Company has (ac- 
cording to the affidavits presented and the claims filed with the réf- 
érée) beén wiped out, and, if thèse claims be allowed, to hâve been 
changed from a balance of over $300,000, against the American Steel 
Barrel Company, to $445,811.89, which the American Steel Barrel 
Company claims is owed by the Iron Clad Manufacturing Company to 
it. If thèse figures be verified and allowed to any appréciable extent, it 
would ihdicate that the Iron Clad Manufacturing Company has run 
behind through loss of business, bad management, or the possible 
criminal acts of individuals, and also diminution in the value of its 
real estate of some $280,000, and that the property of the American 
Steel Barrel Company has been used to stop the loss of Iron Clad 
Manufacturing Company assets to an exceedingly large amount. 
There is shown by the papèrs a claim of Mrs. Seaman for salary 
throughbut the varions years and for other advances (which was 
waived by her for the purpose of determining the question of sol- 
vency but which is now presented for allowance) amounting to over 
$200,000, and, as has been indicated, the capital stock of thèse com- 
panies has never been considered nor hâve the individual cash ac- 
counts of the stockholders ever been charged against them. 

It appears from the papers that the Iron Clad Manufacturing Com- 
pany ctnd the American Steel Barrel Company were owned by Mrs. 
Seaman, were conducted by her, were managed by her as her Per- 
sonal property, and, in so far as there is any estoppel with respect to 
the American Steel Barrel Company^ it arises from the acts of Mrs. 
Seaman. The Iron Clad Manufacturing Company would be certainly 
estopped from denying that it has treated and claimed much of the 
property of the American Steel Barrel Company as its own. But it 
is impossible to hold that title to the property of another, or a claim 
of title to that property, ean be successfully made- out by représenta- 
tions on the part of the claimant where the authority of the person 
making the représentations is not shown to hâve been given by the 
party whom it is sought to estop ; i. e., the American Steel Barrel 
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Company. The creditors show statements to R. G. Dun & Co. by the 
Iron Clad Manufacturing Company, signed by Mrs. Seaman, and in- 
cluding an item entitled "American Steel Barrel Company" in the 
column labeled "Assets." In the statement of December 1, 1906, this 
amount was fixed at $75,000; in 1907, $100,000; and in 1909, $161,- 
328.92. A further item of $43,927.97 was also included, but this re- 
fers to certain Baltimore real estate, and was put in by mistake on 
the part of the creditors. The statement for 1909 calls the item above 
set forth "Investment — American Steel Barrel Company." Some of 
the witnesses whose testimony is presented hâve stated that thèse 
amounts represent the balance of débit and crédit items. In June, 
1907, the Axnerican Steel Barrel Company issued a statement show- 
ing assets of $262,761.59, with an item of accounts payable due to 
the Iron Clad Manufacturing Company of $13,638,55. The testi- 
mony further shows that R. G. Dun & Co. issued ratings upon the 
American Steel Barrel Company as a separate corporation each year, 
and hâve furnished such information without regard to the Iron Clad 
Manufacturing Company's statements or ratings, also made by them. 
The real estate and Ijuildings of the American Steel Barrel Company 
are shown by the papers to hâve cost $142,000, its capital stock was 
$25,000, and in 1907 this real estate was apparently appraised at $260,- 
000. 

The respondents deny ail statements of intention to admit more 
than a débit relation, but it must be presumed that, in so far as Mrs. 
Seaman knew of the claims by the Iron Clad Manufacturing Com- 
pany in the above statements, she would be estopped, and the Amer- 
ican Steel Barrel Company would be estopped, so far as claims upon 
her stock might be concerned, from denying the amount of the items 
above set forth, and, if the items can be substantiated, from admit- 
ting whatever they represent against the American Steel Barrel Com- 
pany. Mr. Nutt, the former accountant of the Iron Clad Manufac- 
turing Company, has testified that they represent apparently débit 
balances ; but how the Iron Clad Manufacturing Company invested 
or advanced thèse amounts to the American Steel Barrel Company, 
or the basis for this computation or valuation, nowhere appears. No 
interest has ever been claimed and no dividends from the American 
Steel Barrel Company hâve ever been demanded. If this represents 
indebtedness, the item may hâve increased or diminished. The Iron 
Clad Manufacturing Company may be entitled to interest upon what- 
ever amount may hâve been advanced as a loan, or an accounting for 
profits if an actual investment was made. But we bave no guide upon 
the présent proceedings from which to détermine the situation, and 
the statements amount only to an admission by Mrs. Seaman and the 
American Steel Barrel Company of some sort of liability for the 
amounts in question, and a responsibility to account for whatever it 
may be shown that thèse items represent. A written statement by 
one Maj. Gilman, who was a director and financial manager of the 
Iron Clad Manufacturing Company (and who is alleged also to hâve 
been manager of the American Steel Barrel Company, although this 
is specifically denied, and no proof is shown beyond inference from 
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his own statemetit), that the Iron Clad Manufacturing Company 
owned the stocks and bonds of the American Steel Barrel Company, 
is not évidence of title, nor shown to be any admission within the 
scope of his authority as to the American Steel Barrel Company. 
Certain cuts or représentations of the entire plant, upon the letter 
heads of both companies, might be considered évidence if any one 
were deceived thereby, but do not show ownership of one distinct 
entity by the other. Similarly, the fact that an appraisal of the prop- 
erty standing in the name of the Iron Clad Manufacturing Company 
was made to include the land of the American Steel Barrel Company, 
because Maj. Gilman told the appraiser that ail of the real estate was 
a part of the plant, and that the appraiser thereupon used this direc- 
tion instead of the description of the property covered by the mort- 
gage, does not show that the American Steel Barrel Company and 
Mrs. Seaman knew of the error, or intended it to be committed. 
Some action might lie thereon, but title in the Iron Clad Manufac- 
turing Company is not conclusively established thereby. The ap- 
praiser did not hâve before him the description of the property which 
the Iron Clad Manufacturing Company intended to be appraised, and 
the American Steel Barrel Company did not participate at ail in the 
transaction. 

It appears that raw materials and supplies for the use of the Amer- 
ican Steel Barrel Company were ordered through a purchasing agent 
of the Iron Clad Manufacturing Company, and if crédit were needed, 
and if the Iron Clad Manufacturing Company had crédit, this may 
hâve induced the creditor to make the sale. John M. Dierkes, a wit- 
ness called by Mrs. Seaman, testified that the Iron Clad Manufac- 
turing Company received substantially ail the proceeds of the sale of 
manufactured products by the American Steel Barrel Company, since 
the American Steel Barrel Company commenced business. He tes- 
tified, further, that the Iron Clad Manufacturing Company received 
substantially ail of the large profits which were earned by the Amer- 
ican Steel Barrel Company. Thèse items of testimony would show 
plainly that if the creditors of the American Steel Barrel Company 
were seeking to show that the Iron Clad Manufacturing Company 
had received assets belonging to the American Steel Barrel Company, 
or were seeking to estop it and the Iron Clad Manufacturing Com- 
pany from denying that the creditors of the American Steel Barrel 
Company had rights against the Iron Clad Manufacturing Company, 
the question would be easier. 

But does the converse follow? If the Iron Clad Manufacturing 
Company is indebted to the American Steel Barrel Company to this 
extent, and if the Iron Clad Manufacturing Company has received the 
proceeds of sales of the property in return for thèse purchasee, or as 
items upon the other side of the account, the matter would seem to be 
one of débit and crédit, and does not furnish us any évidence on the 
question now before the court. The testimony does not show plain 
ownership of the American St,eel Barrel Company and of its assets by 
the Iron Clad Manufacturing Company, even though the American 
Steel Barrel Company and Mrs. Seaman hâve allowed the Iron Clad 
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Slanufacturing Company to incnr debts and use the property of the 
American Steel Barrel Company to pay the same without action by 
the American Steel Barrel Company independent of the Iron Clad 
Manuf acturing Company as its agent. In making the return for the 
fédéral incorporation tax, in September, 1910, and again in November, 
1910, Mrs. Seaman verified the report given to the government. In 
each case the American Steel Barrel Company was said by her to be 
a subsidiary of the Iron Clad Manufacturing Company. At the time 
of the latter report, she stated that a separate report could not be 
made for the American Steel Barrel Company "which is a subsidiary 
Company." The afiàdavit goes on to say that the American Steel 
Barrel Company bas "never been separated from the main company. 
It is simply a department. The same presses do the work for both 
companies. The same pay rolls are used for both companies and no 
separate books were kept, so that it is impossible for us to divide or 
separate them. The one report covers both." Thèse papers describe 
the American Steel Barrel Company as being a subsidiary of the Iron 
Clad Manufacturing Company, in the sensé that the interests and the 
business of the companies were so intermixed that no separate report 
could be rendered to the government which would correctly difïeren- 
tiate between the two companies. But it is also apparent that the 
oflacers of the government, knowing that each was a separate corpo- 
ration, might well bave inquired whether or not each was not doing 
more than $5,000 worth of business per annum, and whether the com- 
panies were not subject to taxes, even though the totals be so merged 
that they could not be distinguished. The affidavit does not show that 
the Iron Clad Manufacturing Company owned the assets of the 
American Steel Barrel Company, when it is also taken into considéra- 
tion that Mrs. Seaman at that time owned the capital stock of both 
companies, and that the claim of the Iron Clad Manufacturing Com- 
pany to ownership of the American Steel Barrel Company would cer- 
tainly dépend upon ownership by the Iron Clad Manufacturing Com- 
pany of Mrs, Seaman's individual holdings of stock, and" of her own 
Personal and private property. In other words, the Iron Clad Manu- 
facturing Company must trace into the hands of Mrs. Seaman prop- 
erty of its own, such that she must be held to bave been a trustée for 
the Iron Clad Manufacturing Company and not for herself as an in- 
dividual, and that the investments which she made in the American 
Steel Barrel Company property, or in its own stock, were made for 
the Iron Clad Manufacturing Company and its creditors and not for 
herself, or that she was guilty of such fraud that the creditors of the 
Iron Clad Manufacturing Company hâve the right to treat her as a 
trustée for themselves in her dealings with the American Steel Bar- 
rel Company. 

It does not seem that the proof goes nearly to the extent necessary 
to show thèse things. The progressive changes in the value of the 
Iron Clad Manufacturing Company's business, and the progressive 
improvement in the value of the American Steel Barrel Company's 
business, would indicate that Mrs. Seaman was allowing one of her 
properties to increase in value, and another to decrease, and that she 
personally may be responsible, or may hâve made herself responsible 
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to any creditor who extended crédit to the company which was going 
down in value, on her représentation of facts; and, to the extent to 
which she used the capital stock, or the right to ownership of the val- 
uable or increasingly valuable company, in obtaining crédit for the 
other company, that this capital stock, or her rights in the prosperous 
Company, should be made subject to any crédit which was obtained by 
her on the strength thereof. But we are not concerned with that on 
the présent motion. We hâve to détermine whether or not her daim 
that the assets as well as the real estate of the American Steel Barrel 
Company are actually the property of the company is plainly and cer- 
tainly false. It cannot make any différence on this motion whether 
she or the American Steel Barrel Company may be held liable for any 
crédit or for any contract which she obtained upon the strength of 
those représentations. 

The affidavit of Thatcher M. Brown, verified the 22d day of June, 
191 1, shows that crédit was extended to Mrs. Seaman as an individual, 
and as representing the Iron Clad Manufacturing Company, upon a 
statement that she owned her city home, and that the Iron Clad Man- 
ufacturing Company owned certain real estate appraised at $970,000. 
It now appears, as has been said, that some $260,000 worth of this 
real estate was not included in the property covered by the trust mort- 
gage, and not in the property now standing in the name of the Iron 
Clad Manufacturing Company. It also appears that Brown Bros. & 
Co. extended crédit upon delivery of certain bonds and securities, 
which were covered by the trust mortga^e in question, and that the 
issue of this trust mortgage, viz., $550,000, in addition to the $75,000 
first mortgage, make a total indebtedness greater in amount than the 
présent appraised value of the real estate of the Iron Clad Manufac- 
turing Company. But, whether or not this mortgage be a good in- 
vestment at the présent time, the appraised value of the real estate of 
the Iron Clad Manufacturing Company, at the time the mortgage was 
made, was much more than the face value of the mortgage ; and there 
seems to be nothing in the affidavit to indicate that any représenta- 
tion was made as to the ownership of the American Steel Barrel Com- 
pany beyond the valuation placed thereon by the appraiser, who does 
not seem to hâve appraised the property by the description in any of 
the instruments, but rather to hâve appraised ail . of the property 
pointed out to him by the manager as constituting the plant. 

Again, it may be that the American Steel Barrel Company would 
be estopped, and that Mrs. Seaman would be compelled to make good 
for the acts of her agent in any déception (if it amounted to that) by 
which the property of the American Steel Barrel Company was in- 
cluded in the extension of crédit. But this does not go so far as to 
show that the title to the American Steel Barrel Company's property 
is in the Iron Clad Manufacturing Company, and that the fraud for 
which damages might be asked is such as to vitiate the ownership or 
the claim of title to the property of the American Steel Barrel Com- 
pany as a separate corporation. The books of the company were cer- 
tainly confused. Taxes upon the property of the American Steel Bar- 
rel Company, and interest on its mortgages, were paid by the Iron 
Clad Manufacturing Company, and no proper entries of thèse were 
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made in the books. The profits of the American Steel Barrel Com- 
pany were paid to the Iron Clad Manufacturing Company, and, if 
thèse payments had been made as dividends on stock, or by formai 
action of the corporation (apparently thus admitting ownership), it 
would seem that.Mrs. Seaman and the American Steel Barrel Com- 
pany would be estopped from claiming that the matter is actually one 
of débit and crédit. But inasmuch as Mrs. Seaman was the owner 
of both, and inasmuch as she has erroneously assumed the right to 
do with the property of both concerns as she pleased, then the ques- 
tion which we hâve hère is whether or not the fact that Mrs. Seaman 
undertook to treat the assets of both properties as if they were re- 
sponsible for the debts of either company, or for her own use, is mak- 
ing the property of either company merely an asset of the other, or 
whether it gives the right to the creditors of the one first getting into 
difficulties to look to the property of the other, because the name of 
the one in difficulties is that which has been applied generally to ail of 
Mrs. Seaman's property, and because that company is the older and 
has acquired the greater known business réputation. 

A further question is presented by the trustée and by the creditors. 
If we were determining whether or not damages had resulted from 
the acts of Mrs. Seaman or of the American Steel Barrel Company, 
and whether or not those damages could be assessed, if we were con- 
sidering whether or not, in an équitable way, the property of ail the 
parties concerned should be taken into the custody of the court and 
protected, so that whatever may belong to the bankrupt can be se- 
cured for it, assuming thereby that some portion of the property can 
be traced and that it is inséparable from other portions, so that the 
bankruptcy court would bave a right to assume possession of the 
whole, to the extent of protecting thèse assets, or if this motion were 
an attempt to actually trace assets into the hands of the American 
Steel Barrel Company, or if the parties had consented to the juris- 
diction of this court, it might be possible to take further testimony or 
to work out some conclusion from what testimony we hâve. But this 
is not the case. The creditors do not ask for any such relief. They 
ask to hâve the receivership extended solely upon the ground that the 
property of the American Steel Barrel Company belongs to the Iron 
Clad Manufacturing Company, and that the capital stock of the 
American Steel Barrel Company did not belong to Mrs. Seaman, but 
that it also belonged to the Iron Clad Manufacturing Company and 
was wrongfully withheld by her. An adjudication having been had, 
the question of turning the property over to the receiver can no longer 
be considered. We hâve no opportunity to consider issuing merely 
a restraining order, or to treat the receiver as a custodian pending the 
further order of the court, which is what the court apparently as- 
sumed in the case of Rieger, Kapner & Altmark, supra. 

If in a summary proceeding the court holds that the property of 
the American Steel Barrel Company is actually that of the Iron Clad 
Manufacturing Company, and directs that it be turned over to the 
trustée who now stands in the place of the receiver, such détermina- 
tion is équivalent to a finding that no one has title thereto except the 
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Iron Clad Manufacturing Company, and that we hâve thrown out of 
considération the claim of Mrs. Seaman or of Mr. Wheelock to the 
capital stock of the American Steel Barrel Company, and the claim 
of that Company to the property and real estate in its possession by 
determining upon the face of the record that its cla.im is not a claim 
of title; that, even if they be wrongdoers, they hâve not the right to 
be held responsible for their wrongs and to hâve the damages as- 
sessed. We must hold, on the other hand, if the view of the cred- 
itors be taken, that no title ever passed, and that ail of the capital 
stock and ail of the assets are shown upon the présent record conclu- 
sively to be property of the Iron Clad Manufacturing Company, and 
to be available as a vi'hole for the purposes and needs of the bankrupt 
estate. This might hâve resulted, prior to the adjudication in bank- 
ruptcy, in making the Iron Clad Manufacturing Company solvent. 
It might hâve resulted in ousting this court of jurisdiction to consider 
the case at ail; but at the présent time this question cannot be con- 
sidered. The adjudication in bankruptcy has been had, the question 
of insolvency has been determined, upon the assets vi^hich the Iron 
Clad Manufacturing Company had upon the 23d day of May, 1911, 
which did not include any of those now claimed by this motion. The 
creditors hâve claimed that this court had jurisdiction to adjudicate 
the Iron Clad Manufacturing Company insolvent, upon the showing 
of assets it had according to the statements that were presented upon 
the trial of the issue. The creditors did not treat any of the assets 
of the American Steel Barrel Company, nor the capital stock of that 
Company held by Mrs. Seaman, as property of the Iron Clad Manu- 
facturing Company, and they apparently thereby admitted that for 
the purpose of their claim that this property was not in the Iron Clad 
Manufacturing Company. If the property was held by Mrs. Sea- 
man or the American Steel Barrel Company, in- fraud of the Iron Clad 
Manufacturing Company, it was available as an asset of the Iron 
Clad Manufacturing Company to the creditors of that company, and 
should hâve been included in the proof as to the assets of the Iron 
Clad Manufacturing Company at the time of adjudication. Of course, 
as between Mrs. Seaman and the creditors, lier failure to introduce 
évidence or to admit that the property of the American Steel Barrel 
Company, and the capital stock, was available as an asset of the Iron 
Clad Manufacturing Company, would be sufficient to close her mouth 
from now questioning the fact that the creditors did not include the 
property. But when the court is merely considering whether or not 
her claim of title to this property is a bona fide title, or whether it is 
colorable only, it is impossible to escape the conclusion that if the 
creditors considered the property of the American Steel Barrel Com- 
pany, and its capital stock, to be property of the Iron Clad Manu- 
facturing Company, and merely in the possession of a third party, that 
claim should hâve been presented upon the trial of the question of 
solvency. Their failure to raise the question at that time would in- 
dicate that there is sufficient dispute as to the title to make it impos- 
sible to dispose of it summarily upon a motion of this sort. 

As the motion stands at présent, if the property should be turned 
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over to the trustée as property of the Iron Clad Manufacturing Com- 
pany, no issue as to damages based on fraud, and no claim of debt 
could ever be déterminée and liquidated. The creditors and the trus- 
tée in bankruptcy would never hâve to prove any spécifie item or any 
spécifie fraud as to which damages could be assessed. The creditors 
of the American Steel Barrel Company would either become gênerai 
creditors of the Iron Clad Manufacturing Company, having been deal- 
ing with an agent for an undisclosed principal, or they would hâve 
to be taken care of out of the proceedis of the American Steel Barrel 
Company's property, and would hâve to hâve the assets of the Amer- 
ican Steel Barrel Company realized upon in the bankruptcy proceed- 
ings of the Iron Clad Manufacturing Company. The creditors of 
the American Steel Barrel Company, as well as of the Iron Clad 
Manufacturing Company, would take the chance of the assets proving 
to be sufficient for their needs. In view of the fact that the trust 
mortgage to secure bonds to the sum of $550,000 is outstanding, and 
that thèse bonds hâve apparently been sold for a very small amount, 
and that the balance stands as a deficiency, so that the right to fore- 
close this mortgage, in addition to the mortgage for $75,000 upon the 
real estate of the Iron Clad Manufacturing Company, is also being 
acted upon by the secured creditors, some of whom were also petition- 
ing creditors in the case, and in view of the fact that if thèse large 
deficiency claims be proven, and the property be disposed of upon 
foreclosure, considérable further deficiency judgments may be created, 
it would seem that the unsecured creditors of the Iron Clad Manufac- 
turing Company are likely to receive a very small percentage, if they 
receive anything at ail, upon their claims. It is alleged that there are 
no creditors of the American Steel Barrel Company except a mort- 
gagee, whose lien seems to be valid. But the stockholders and their 
creditors, or any one now becoming a creditor for merchandise, would 
be in a difficult situation to protect their rights, if the property of the 
American Steel Barrel Company be turned over to the trustée in 
bankruptcy, and if the rights of the creditors of the Iron Clad Man- 
ufacturing Company against the American Steel Barrel Company shall 
not be definitely determined and the amounts fixed in some suit or 
proceeding where the varions interests can be heard and compared. 
In fact, the turning over of this property to the trustée in bankruptcy 
would not be a détermination of creditors' rights, but would be équiv- 
alent to a détermination that the respondents herein hâve no rights, 
and this has not been conclusively shown. 

Under thèse circumstances and bearing in mind that the American 
Steel Barrel Company now claims a large debt from the Iron Clad 
Manufacturing Company, and that in endeavoring to prove this claim 
it will be necessary for the American Steel Barrel Company to show 
the amount which it previously owed to the Iron Clad Manufacturing 
Company, or which had been invested in the American Steel Barrel 
Company by the Iron Clad Manufacturing Company, and that thèse 
amounts hâve been paid, it is impossible to conclude that a bona fide 
, claim of title cannot exist on the part of the respondents to the prop- 
erty as to which thèse questions arise. The only basis for such a 
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daim would be the joinder of ail thèse property fights in Mrs. Sea- 
man, at the time when the alleged f raudulent acts by her are said to 
hâve ocGurred. But as the companies and she herself were then 
abundantly solvent, and no reason for fraud has been shown, her 
claim of title cannot be held to be merely colorable, and the demand 
by Mrs. Seaman and the American Steel Barrel Company, that the 
creditors shoùld not obtain this property withôut suit, must be 
sustained. 

As to the stock held by Mrs. Seaman, the question is apparently 
even more simple. A very difficult matter of bookkeeping is shown, 
and a very difficult question of fact is presented as to whether Mrs. 
Seaman owed money to the Iron Clad Manufacturing Company, or 
whether the Iron Clad Manufacturing Company owed money to Mrs. 
Seaman. It dépends upon the alleged criminal acts of many people. 
This cannot be determined upon this motion. Her claim to the capi- 
tal stock, and that of Mr. Wheelock as her successor, or her claim 
to the proceeds thereof, is such that the creditors can ask no more 
than that she be temporarily restrained, and that now Mr. Wheelock 
be temporarily restrained, f rom diisposing of his capital stock without 
notice to or consent of this court under the circumstances. In the 
same way, the American Steel Barrel Company should be restrained 
from disposing of its property as a whole, and the trustée should be 
given opportunity to substantiate his claims against that company, 
with the certainty that the assets will not be removed beyond the reach 
of the court; but further than that the court cannot go. 

The objection to a summary proceeding to détermine the claim of 
title of third parties in possession must be sustained. 



THE TWILIGHT. 

(District Court, S. D. Alabama. March 11, 1912.) 

No. 1,316. 

SHIPPING (8 181*) — OONSTBUCTION OF CHARTES— COMPUTING DeUUBBAGB OB 

Dispatch Money. 

A charter party, which provlded the lay days for loading, and also 
provided for demurrage and dispatch money, contained a provision that 
"charterers may flnlsh loading on the day the steamer Is-eleared at the 
custom house, without countlng It as a lay day used, neither shall it 
count for dispatch money." Held, that the meanlng of such provision 
wàs neither obscure nor doubtful, but that by the plaln meanlng of the 
words used Its pfCect was that, In case the charterer dld not flnlsh load- 
ing wlthln the lay days flxed, but flnlshed on the same day the vessel 
cleared, such day should not count In computing demurrage, while In case 
It completed loading wlthln the lay days, and on the day the vessel 
cleared, the charterer could not count such day as one saved in Comput- 
ing dispatch money earned. 

[Ed. Note. — For other cases, see Shlpplng, Cent. Dlg. §§ 589-592; Dec. 
Dlg. § 181.* 

Demurrage, see notes to Harrlson v. SmIth, 14 C. C. A. 657; Randall 
V. Sprague, 21 0. O. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

•For other cases see same topic à | number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit by the Gulf States Shipping Company against 
the steamship Twilight. Decree for respondent. 

N. R. Leigh, Jr., and ElHott G. Rickarby, for libelant. 
Gregory L. & H. T. Smith, for respondent. 

TOULMIN, District Judge. This is a suit brought by the libelant 
against the steamship Twilight to recover a sum of money alleged to 
be due it as dispatch money. The respondent answers, denying the 
indebtedness, and says that libelant presented a claim against respond- 
ent for dispatch money, which was correct and due, and which claim 
was paid in fuU. 

This suit is for dispatch money for one day, alleged to hâve been 
omitted from the account presented and paid, through mistake of 
libelant in making up said account. This dispute between thé parties 
arises on the interprétation of a clause in the charter party made be- 
tween them on which the claim for dispatch money is based. The 
clause in question reads thus, after providing for the number of days 
allowed charterer for loading the vessel : 

"If sooner loaded, the steamer to pay charterers or thelr agents the sum 
of 2d. sterling per net register ton per day dispatch money for every day 
saved, including Sundays and légal holidays, and pro rata for any part of 
a day saved. Charterers may finish loading on the day the steamer is cleared 
at the oustom house, without covMting it as a lay day used, neither shall it 
count for dîspatch money." 

A charter party is but an ordinary contract, and is to be inter- 
preted by the ordinary principles of contract law. The purpose of 
ail interprétation is to ascertain and to give effect to the intention of 
the parties to a contract expressed by their writings. The intention 
of the parties, when manifest, or when ascertained, from the writ- 
ten contract, must control and be enforced, unless that intention is 
directly contrary to the plain sensé of the binding words of the agree- 
ment. American Bonding Co. v. Pueblo Inv. Co., 150 Fed. 27, 28, 
80 C. C. A. 97, 9 L. R. A. (N. S.) 557, 10 Ann. Cas. 357; A. Les- 
chen & Sons Rope Co. v. Mayflower G. M. & R. Co., 173 Fed. 856, 
97 C. C. A. 465. 

The charter party provides that any delay in loading by the char- 
terer beyond the time allowed under the charter party entitles the 
• ve^el to demurrage. It also provides that for any time saved to the 
vessel in loading an allowance shall be made to the charterer, called 
"dispatch money," which is an amount to bepaid by the vessel to 
the charterer for loading in less time than that permitted by the char- 
ter party. It is agreed by the parties in this case that the lay days 
permitted by the contract were 24.92; that there were four Sundays 
and one holiday (excepted). The loading began on June 6th, and was 
finished and the vessel cleared on June 19th. Thus was consumed 
in loading and clearing 12 days. The loading was finished and the 
vessel cleared on the twelfth day. It is also provided in the charter 
party that, in case demurrage is incurred, Sundays and légal holidays 
are counted, on the ground that the demurrage is an allowance for 
the time during which the ship would otherwise be on her voyage. 
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The sanie reason applies to dispatch money; Sundays and holîdays 
being counted. But it is stipulated in the charter party that : 

"Charterers may flnlsli loading on the day the steamer la cleared at the 
custom house, wlthout counting it as a lay day used, neither shall it count for 
dispatch money." 

But for that provision in the charter party the charterer would be 
charged with the loading on the twelfth day, but the day on which the 
loading was finished and the vessel cleared was, by the terms of the 
contract, not to be counted in any claim for demurrage, nor counted 
for dispatch money. The lay days were definitely fixed in the con- 
tract, and before its performance was entered upon, and "the stipula- 
tion above referred to was necessarily entered into before it could be 
known when the loading would be finished and the vessel cleared. 
The terms of said stipulation clearly indicate that it was to be op- 
erative, whether the loading was finished and the vessel cleared during 
the lay days or after they had ended. That the parties so contem- 
plated I hâve no doubt. My interprétation of the clause of the char- 
ter party in question is that the day on which the loading may be 
finished and the vessel cleared is reckoned as a lay day, but not a 
lay day used in counting demurrage days, which could only arise 
after the expiration of the lay days ; neither shall it be counted in a 
claim for dispatch money, which could only arise during the running 
of the lây days fixed by the contract. By any other interprétation, 
no eflfect would be given to that clause. It provides a rule which 
seems to me to be reasonable and just. 

The language of the contract in this instance is not, in my opin- 
ion, contradictory, obscure, or ambiguous, or its meaning so doubtful 
as that the contract is fairly susceptible of two constructions. No 
custom, as shown or sought to be shown in this case, has any field 
of opération, so far as the question under considération is concerned, 
as I view it. I think that the interprétation put upon the contract 
by the person who made out the account for dispatch money, which 
was paid by the vessel, was the correct one. The intention of the 
. parties to the contract, as he ascertained it from the writing itself, 
was, in my opinion, in accordance with the plain sensé of the binding 
words of the contract. 

Lay days allowed by charter party 24.92 

Days in loading 11. 

13.93 
' Day loading finished and vessel cleared. and not to be counted in claim 
for dispatch money 1. 

12.92 

Add Sundays 2. 

Holidays 1. 

Days saved, for which dispatch money was due 15.92 

and has been paid before this suit. 

My opinion is that the libelant is not entitled to recover, and the 
libel is therefore dismissed. 
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COLSTON V. AUSTIN RUN MINING CO. 

(Circuit Court of Appeals, Third Circuit. April 3, 1912.) 

No. 1,584 

Bakkktjptct (§ 58*) — "Act of Bankbuptcy." 

Where a validly created and subslsting lien for more than four montbs 
before the fillng of a pétition in involuntary bankruptcy of the debtor 
Is enforced within the statutory four montbs and while the debtor Is 
Insolvent, the mère failure of the debtor, while Insolvent, to vacate or 
dlseharge the lien within the statutory period, and at least flve days 
before a sale or final disposition of the property afCected, does net con- 
stitute an "act of bankruptcy," within Bankruptcy Act July 1, 1898, c. 
541, § 3a, 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), deflning acts of 
bankruptcy, since the priority obtained by reason of the lien is obtalned 
when the lien attaches. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 61-65, 6T, 
68, 86-96 ; Dec. Dlg. § 56.* 

For other définitions, see Words and Phrases, vol. 1, p. 118; vol. 8, 
p. 7562.] 

Appeal from the District Court of the United States for the District 
of Delaware. 

Pétition in involuntary bankruptcy by Fred M. Colston and others 
against the Austin Run Mining Company. From a decree of dismissal, 
rendered after sustaining a demurrer to the pétition, petitioner named 
appeals. Affirmed. 

The following is the opinion of the court below, by Bradford, Dis- 
trict Judge. 

This case Is before the court on demurrer to a pétition In Involuntary bank- 
ruptcy filed by Thomas M. Mackey and others against the Austin Run Min- 
ing Company, a corporation of Delaware. The clause settlng forth the act 
of bankruptcy Is as foUows: 

"And your petltioners further represent that said Austin Run Mining Com- 
pany is insolvent, and that within four montbs next preceding the date of 
this pétition, the said Austin Run Mining Company committed an act of 
bankrtptcy. In that It did heretofore, to wit, on the 31st day of May, A. D. 
1911, suffer and permit while insolvent, William J. Westcott, a créditer, to 
obtain a préférence over other credltors of said corporation through légal 
proceedings, in an action of foreign attachment and to obtain a decree 
therein against the said Austin Run Mining Company, for payment of a debt 
of 541,080.69, entered in the Corporation Court of the City of Frederickburg, 
in the County of Stafford, in the State of Virginia, and in said légal pro- 
ceedings an order of sale was made on said date by said court, whereby ail 
the real and Personal property of said Austin Run Mining Company, situated 
in the County of Stafford, State of Virginia, consisting . of lands, railways, 
sidings, cars, buildings, mines, mining rights, franchises, tools and other 
property of the said corporation, were ordered to be sold at public sale, 
after due notice, and the same is advertised to be sold on Friday, August 
18, 1911, at the courthouse at Frederickburg, in the State of Virginia, for 
the satisfaction of said debt of $41,080.69, and certain liens and claims in 
the order of priority thereof. Whereby the said William J. Westcott is about 
to obtain an unlawful préférence over other credltors of the said Austin 
Run Mining Company by the payment of said debt, and the said Austin 
Run Mining Company not having at least flve days before the said sale and 
final disposition of said property affected by said préférence vacated or dis- 

•For other cases see same topic & § numbeb itt Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
194 F.— 59 
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rharged such préférence. The sald property about to be sold belng ail the 
property of the sald corporation." 

In section 3a of the bankruptcy act It Is provlded: 

"Acts of bankruptcy by a person shall consist of hls havlng • * * (3) 
suffered or permitted, whlle Insolvent, any credltor to obtaln a préférence 
through légal proeeedings, and not havlng at least flve days before a sale 
or final disposition of any property affected by such préférence vacated or 
discharged such préférence." 

And In section 3b it is provlded : 

"A, pétition may be flled agalnst a person who is Insolvent and who bas 
committed an act of bankruptcy wlthln four months after the commission 
of such act." 

Adœlttedly the only subdivision of section 3a which by any posslbllity 
can apply to the facts hère admltted on demurrer Is the thlrd. The péti- 
tion States in efCect that in the forelgn attachment proeeedings a decree for 
the paymept of the debt of $41,080.69 was reeovered, and that an order of 
sale of the attached property v?as made May 31, 1911, whlch was withln the 
space of four months next precedlng the date of fillng the pétition.. Evl- 
dently v^hàt Is relied upon as constltuting a préférence is, not the création 
of the lien under and by virtue of the forelgn attachment, but the order of 
sale withln the statutory period coupled with the failure on the part of 
the alleged bankrupt to secure a discharge of the property from sale or li- 
ability to sale under such order. For the pétition after referring to the or- 
der of sale and advertiseœent thereunder avers "whereby the sald William 
J. Weseott Is about to obtaln an unlawful préférence • * * by the 
payment of sald debt," etc. But the burden rested on the petltionlng cred- 
Itors to set forth that the lien under and by virtue of the forelgn attachment 
was created during the statutory period of four months if it was essentlal 
to a suflScient averment of an act of bankruptcy under section 3a (3) that 
the création of the lien should hâve occurred during that period. It is no- 
where alleged in the pétition, however, wheri the forelgn attachment Issued 
and became operative as a lien. The language employed in the pétition Is 
such that no violence would be done to It by holding elther that the lien 
came into existence only during such period, or that it was created prlor 
to Its commencement. It cannot be assumed that the lien was created withln 
and not prier to that period. Where a pleading is falrly susceptible of two 
constructions it is an elementary rule that, other thlngs belng equal, that 
construction wlll be adopted whlch Is less favorable to the pleader. This 
Court is, therefore, bound to assume that the lien of the forelgn attachment 
became operative prier to the commencement of the four months, and in mak- 
ing thIs assumptlon no Injustice can be done to any one, for it was dis- 
tinctly admltted by the counsel for the petltionlng credltors in open court 
during the hearing on demurrer, and the argument of counsel on both sldes 
proceeded on the ground, that the lien of the forelgn attachment was a valid 
lien upon the property of the alleged bankrupt, subsequently ordered to be 
sold, much longer than four months next before the filing of the pétition 
In bankruptcy. The question thus is presented whether an attempted en- 
forcement while insolvent withln the space of four months next before the 
flling of a pétition In Involuntary bankruptcy of a lien on the property of 
the alleged bankrupt valldly created and subslstlng for more than that pe- 
riod, coupled with an omission by him to secure, at least flve days before 
a sale or final disposition of such property, the vacation or discharge of 
such lien, c'onstitutes an act of bankruptcy under section Sa. Mère failure 
while insolvent to vacate or discharge the lien withln the statutory period 
of four months and at least five days before a sale or final disposition of 
the property affected clearly does not constltute an act of bankruptcy. In 
addition to such failure it Is essentlal that the alleged bankrupt should 
withln that period of four months hâve "suffered or permitted while in- 
solvent" the lien to be obtained; for the "act of bankruptcy" by section 3b 
must hâve occurred within four months next before the flling of the péti- 
tion, and its commission Includes a combinatlon of three essentlal éléments, 
namely, flrst, sufCerlng or permlttlng the obtainlng of the lien of the forelgn 
attachment; second, Insolvency of the alleged bankrupt at the tùne; and, 



COLSTON V. AUSTIN EUN MINING CO. 931 

third, failure to vacate or discharge the lien in manner above mentloned. 
There are several provisions of the bankruptcy act pertinent In this connec- 
tion. While section 3a (3) mentions a "préférence through légal proceed- 
iiigs," sections 60a, 67c and e7f also relate to préférences and throw mueh 
light on the point to be decided. Section 60a defines a préférence through 
légal proeeedlngs as follows: 

"A person shall be deemed to hâve glven a préférence If, belng insolvent, 
be has, within four months before the flling of the pétition * * ♦ pro- 
cured or suffered a judgment to be entered against himself in favor of any 
person * * • and the effect of the enforcement of such judgment • * * 
will be to enable any one of his creditors to obtaln a greater percentage of 
his debt than any other of such creditors of the same class." 

Section 67c provides for the dissolution by the adjudication of bankruptcy 
of liens resulting from Judicial proeeedlngs under certain circumstances, as 
follows : 

"A lien created by or obtained in or pursuant to any suit or proceeding 
at lavr or in equity, including an attachaient upon mesne process or a judg- 
ment by confession, which was begun against a person within four months 
before the flling of a pétition in bankruptcy by or against such person shall 
be dissolved by the adjudication of such person to be a bankrupt If (1) It 
appears that said lien was obtained and permitted while the défendant was 
insolvent and that Its existence and enforcement wlU work a préférence, or 
(2) the party or parties to be beneflted thereby had reasonable cause to be- 
lieve the défendant was insolvent and In contemplation of bankruptcy, or (3) 
that such lien was sought and permitted in fraud of the provisions of this 
act; or if the dissolution of such lien would milita te against the best in- 
terests of the estate of such person the same shall not be dissolved, but the 
trustée of the estate of such person, for the benefit of the estate, shall be 
subrogated to the rlghts of the holder of such lien," etc. 

Section 67f, relating to the same gênerai subject, provides: 

"That ail levles, judgments, attachments, or other liens, obtained through 
légal proeeedlngs against a person who is insolvent at at any time vi'ithin 
four months prier to the flling of "& pétition In bankruptcy against him, shall 
be deemed nuU and void in case he Is adjudged a bankrupt, and the prop- 
erty afifected by the levy, judgment, attachment, or other lien shall be 
deemed wholly discharged and released from the same, and shall pass to 
the trustée as a part of the estate of the bankrupt, unless the court shall, 
on due notice, order that the right under such levy, judgment, attachment 
or other lien shall be preserved for the benefit of the estate," etc. 

It Is impossible to read thèse varions provisions without being foreed to 
the conclusion that no lien or préférence created or sufCered by the bank- 
rupt in légal proeeedlngs is avolded or rendered voidable by the adjudication 
In bankruptcy unless created or suffered within the period of four months 
next preceding the flling of the pétition. And it Is equally clear that a 
judgment or decree merely for the enforcement of a pre-existing lien is not 
in the contemplation of the bankruptcy act a préférence, and consequently 
if founded on a lien existing prier to the statutory period of four months 
will not be set aside or injuriously affected, although obtained within that 
period. This doctrine has been authoritafively applied even where the lien 
was not perfect in the sensé of being absolute, uncondltlonal and indefeasible. 
In Metoalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122, it was 
held that the bringing of a judgment creditor's bill more than four months 
before the flling of a pétition in bankruptcy created an équitable lien on the 
assets of the bankrupt, though contingent in a certain sensé, and that a 
judgment or decree for the enforcement of the lien recovered less than four 
months before the fillng of the pétition was not obnoxious to the provisions 
of the bankruptcy act. The court, through Chlef Justice Fuller, after quot- 
ing section 67f, said : 

"In our opinion the conclusion to be drawn from this langxiage is that 
it is the lien created by a levy, or a judgment, or an attachment, 
or otherwlse that is invalidated, and that where the lien is obtained more 
than four months prior to the flling of the pétition, it is not only not to be 
deemed to be null and void on adjudication, but its valldity is recognized. 
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When It Is obtalned within four months the property Is dlscliarged there* 
from, but not otherwlse. A judginent or decree In enforcement of an other- 
wlse valid pre-existing lien Is not the judgment denounced by the statute, 
whlch Is plalnly confined to Judgments creating liens. If this were not so 
the date of the acquisition of a lien by attachment or creditor's bill would 
be entirely Immaterlal." 

If a valid lien àntedates the statutory period of four months a Judiclal 
ascertainment of the extent of sueh lien and the enforcement of it are 
legitlmate and proper; not being forbldden by any of the provisions of the 
bankruptcy act. And this is true in certain cases where the lien Is only In- 
choate at the commencement of the statutory period and where something 
must still be done to render It perfect. In Thompson v. Falrbanks, 196 U. 
S. 516, 25 Sup. Ot. 306, 49 L. Ed. 577, it appears that in April, 1891, one 
Moore, in Vermont, gave to tHe défendant a chattel mortgage of certain ex- 
isting livery property and of slmilar property thereafter to be purchased or 
aequired by him. Moore flled a pétition in voluntary bankruptcy June 30, 
1900, and shortly thereafter was duly adjudged a bankrupt. The chattel 
mortgage had been duly executed and recorded years before the flling of 
the pétition in bankruptcy. The défendant, withln four months before the 
flling of the pétition, took possession under the chattel mortgage of ail the 
livery property then on hand, It being after-acquired property, and June 11, 
1900, caused the same to be sold at publie auction by the sheriff. The suit 
was brought by the trustée In bankruptcy to recover from the défendant 
the proceeds of sale on the ground, as claimed, that the action of the dé- 
fendant in taking possession and making sale of the after-acquired property 
was unlawful under the provisions of the bankruptcy act. The Court, after 
referring to Sabin v. Camp (C. C.) 98 Fed. 974, said: 

"The- principle that the taking possession may sometlmes be held to re- 
late back to the ttme when the right so to do was created Is recognized 
in the above case. So in thls case, although there was no actual existing 
lien upon this after-acquired property until the taking of possession, yet 
there was a positive agreement, as contained in the mortgage and existing 
of record, under which the -Inchoate lien might be asserted aUd enforced, 
and when enforced by the taking of possession, that possession, under the 
facts of this case, related back to the time of the exécution of the mortgage 
of April, 1891, as it was only by virtue of that mortgage that possession 
could be taken. The Suprême Court of Vermont has held that such a mort- 
gage gives an existing lien by contract, which may be enforced by the ac- 
tual taking of possession, and such lien can only be avolded by an exécu- 
tion or attachment créditer, whose lien actually attaches before the taking 
of possession by the mortgagee. Although this after-acquired property was 
subject to the lien of an attaching or an exécution creditor, if perfeeted be- 
fore the mortgagee took possession under bis mortgage, yet if there were 
no such creditor, the enforcement of the lien by taking possession would be 
légal, even if withln the four months provided in the act. There is a dis- 
tinction between the bald création of a lien withln the four months, and 
the enforcement of one provided for in a mortgage executed years before the 
passage of the act, by virtue of which mortgage and because of the condi- 
tion broken, the title to the property becomes vested in the mortgagee, and 
a subséquent taking possession becomes valid, except as above stated." 

In Une wlth Thompson v. Falrbanks is the subséquent case of Fisher v. 
Zollinger, 149 Fed. 54, 79 0. C. A. 76, decided by the circuit court of ap- 
peals for the slxth circuit. 

In the case of In re Blair (D. C.) 108 Fed. 529, it was held that where 
there was an attachment on mesne process more than four months before 
the flling of the pétition in bankruptcy, the obtaining of judgment and levy 
of exécution withln that period were not forbldden by the bankruptcy act. 
The Court said: 

"It is urged that whatever be the lien created by an attachment standing 
alone, that lien cannot be enforced by judgment entered or levy made withln 
four months of the flling of the pétition. Where, however, the lien is created 
by the attachment, the judgment and levy create no new or addltional lien, 
but only enforce a lien already existing. Hence in this case the levy and 
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exécution did not affeet the property attached with a lien avoided by the 
bankrupt act, but only enforced a lien already existing, whlch lien the bank- 
rupt act expressly proteeted. The meanlng of the subsection [67f] appears 
to be tbls: Under some circumstances, ail liens obtained through légal pro- 
ceedings are avoided, In whatever part of the suit or by whatever form of 
proceeding they are created. If the lien Is created by the levy, then the 
lien of the levy is avoided; If cre.ated by the judgment, then the lien of 
the judgment Is' avoided ; If created by the attachment, then the lien of the 
attachment is avoided; but, If the lien created by the attachment is saved, 
that lien may be enforced by appropriate proceedings, even though such 
proceedings include a judgment and levy made within the limlted time." 

So in the case of In re Beaver Coal Co., 113 Fed. 889, 51 C. C. A. 519, It 
was held by the circuit court of appeals for the ninth circuit that section 
67f does not invalidate the lien of an attachment obtained more than four 
months before the flling of the pétition in bankruptcy, though the judgment 
and order of sale necessary for its enforcement are not secured until after 
the commencement of that period. The Court said : 

"The judgment order so made does not create a new lien nor diseharge 
the old. It directs only the enforcement of the lien. It is similar In its na- 
ture to a decree for the foreclosure of a mortgage. It sustains the attach 
ment lien and subjects the attached property to its satisfaction. Construing 
the language above quoted from section 67f, we think it refers solely to liens, 
and that it does not mean that ail judgments rendered within four months 
prior to bankruptcy shall be nuU and void. The use of the words 'judgments 
* * * or other liens' indicates that it was the purpose of the act to avoid 
liens only which were obtained by judicial proceedings within the prescribed 
time, and not to déclare void judgments as such. This view is in barmony 
with other provisions of the bankruptcy law. Judgments rendered, even 
after bankruptcy, are sustained as determlning the claim thereby adjudged. 
Section 63a. In brief, the Intention of the act was to set aside préférence 
liens obtained by légal proceedings within four months prior to bankruptcy. 
The lien In the présent case was 'obtained' by the attachment. The bank- 
ruptcy law recognizes ail valid liens that existed four months prior to bank- 
ruptcy proceedings. The attachment lien was not discharged nor was its 
nature altered by the judgment. It reanired no judgment or levy to make 
it good as a lien. It would hâve remained a valid lien if no judgment had 
been taken. No lien was 'obtained' by the judgment, and none was lost 
thereby." 

The foregoing cases and others unnecessary to cite show that the enforce- 
ment by sale within the period of four months next before the flling of the 
pétition in bankruptcy of a lien or other préférence obtained through ju- 
dicial proceedings more than four months before such filing Is not in con- 
travention of any of the provisions of the bankruptcy act, and virtually con- 
trol the décision of the point now before thih court. For it follows as a 
corollary from the doctrine of those cases that the omission of the debtor 
to prevent the creditor from dolng precisely what the law allows him to 
do cannot be imputed to him as a fault, actual or constructive, or render 
• that an act of bankruptcy which without such permissible action on the part 
of the créditer would fail to furnish the basis for an adjudication. In Owen v. 
Brown, 120 Fed. 812, 57 C. C. A. 180, the circuit court of appeals for theeighth 
circuit dealt with a case in which the alleged act of bankruptcy eonsisted 
of the failure of the alleged bankrupt to vaeate and discharge five days be- 
fore sale a judgment which had become a lien on real estate more than 
four months before the flling of the pétition. In fact prior to the passage of 
the bankruptcy act. The court held that the pétition could not be sustained. 
saying : 

"The contention of the appellants is that the judgment creditor obtained 
a préférence and the act of bankruptcy was eommitted when the defendant's 
real estate was sold on exécution, without regard to the date of the judg- 
ment on which the exécution was issued, and regardless of the fact that the 
judgment was a lien on the real estate of the défendant sold on the exécu- 
tion from the date of its rendition. This contention finds no support in thé 
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bankrupt ,act or on prineiple. * » * The 'préférence through légal pro- 
ceedlngg' mentloned in subdivision 3 Is a préférence obtained by such means 
withiE four months next precedlng the flling of the pétition in bankruptcy. 
Neither ttie thlrd subdivision of section 3a, nor any other provision of the 
bankrupt act, contemplâtes that valid judgment liens on real property ac- 
qnired before tthe passage of the act, or more than four months before the 
flling pf. the pétition in bankruptcy, shall bevacated; or that the due en- 
forcement of such liens by exécution sfiall constitute an illégal préférence, 
whiçh would be exaetly tantamount to vacating or annulllng the lien Itself. 
♦ * * The judgment credltor's right to hâve this real estate sold on ex- 
écution, and the proceeds of the sale applled to the payment of his judgment 
was acqulred when the lien of the judgment ^ttached to the real estate and 
not when the exécution sale took place. As the judgment creditor did not, 
wlthin four months of the flling of the pétition In bankruptcy, obtain 'a 
préférence through légal proceedings' there was no 'such préférence' for the 
défendant to vacate or disqharge, and the third subdivision of section 3a 
does not, therefore, apply to this case. The préférence was obtained when 
the lien attached, and not when it was enforced., When the creditor obtains 
no préférence wlthin four months the debtor sufCers or permlts none for 
whlcb hè can be adjudged a bankrupt. Under the construction of the act 
contended for by the appellants it would be useless for a creditor to take a 
mortgage or obtain a judgment lien on the property of his debtor in any 
case ; for years after he obtained his lien, and whenever by approprlate ju- 
dldal proceedings he enforced the same to procure satisfaction of his debt, 
he would be met by the proposition that by the 'légal proceedings' he had 
resorted to to enforce his lien he had thereby obtained 'a préférence through 
légal proceedings'; and the judgment debtor, for sufifering or permitting 
such préférence, would be adjudged a bankrupt, and the proceeds of the 
credltor's securlty would Inure to the equal benefit of ail the debtor's cred- 
itors. The bankrupt act, does not work any such fell destruction of securl- 
tles." 

The court further held that the décisions of Metcalf v. Barker, 187 U. S. 
165, 23 Sup. et. 67, 47 L. Ed. 122, and Pickens v. Roy, 187 V. S. 177, 23 Sup. 
et. 78, 47 L. Ed. 128, "must be held to conclude this question." saylns: 

"Though other provisions of the bankrupt act were under considération In 
those cases, the reasoning of the court Is èqually applicable to the provision 
of the act under considération In this case." 

Whlle there is some confllct in the cases a clear prépondérance of the dé- 
cisions, both in number and we'lght of reasoning, supports the conclusion 
that the omission of the alleged bankrupt to yaeate or discharge the attach- 
ment Ueii or the judgment or order of sale was, under the circumstances, 
whoUy ■ïrtthout eulpabllity, and that no act of bankruptcy has been eom- 
mltted. It is not necessary to discuss or refer to the several other objec- 
tions ralsed on demurrer. T]^e pétition must be dismissed, wlth costs. 

Charles L. Smyth (Ward W. Pierson and J. Howard Reber, on the 
brief), for appellant. 
Claude I,. Roth (John W. Brady, on the brief), for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

GRAY, Circuit Judge. This is an appeal by a creditor or creditors 
of the Austin Run Mining Company, a corporation of the state of 
Delaware, from the judgment of the court below sustaining a de- 
murrer to the pétition filed by said creditors, alleging that the said 
respondent had committed an act of bankruptcy, in that on the 31st 
day of May, 1911, it had permitted, while insolvent, one William J. 
Westcott, a creditor, to obtain a préférence over other creditors of said 
corporation, through légal proceedings in an action of foreign attach- 
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ment in the state of Virginia, and to afterwards obtain a decree there- 
on for the payment of a debt of $41,080.69, entered in a court of that 
State; that in said légal proceedings, an order of sale was made on 
said date by the court, whereby ail the real and personal property of 
the respondent corporation, situated in the county of Staflford, state 
of Virginia, was ordered to be sold at public sale ; and that the same 
was advertised to be sold on Friday, August 13, 1911 ; by which order 
of sale, ît is alleged that Westcott was about to obtain an unlawful 
préférence over other creditors of the Austin Run Mining Company 
by the payment of said debt, that company not having, at least five 
days before said sale and final disposition of said property aiïected by 
such préférence vacated and discharged the same. 

To the pétition thus filed, a demurrer was interposed by the alleged 
bankrupt, on the gênerai ground that the said pétition did not state 
facts sufficient to warrant an adjudication of bankruptcy. The péti- 
tion did not state the date on which the writ of foreign attachment 
issued and the lien thereof became operative. The court, however, felt 
bound to assume that the lien of the foreign attachment became op- 
erative prior to the commencement of the four months preceding the 
filing of the pétition, and ït was afterwards admitted by the counsel 
for the petitioning creditors during the hearing on the demurrer, and 
the argument of counsel on both sides proceeded on the ground, that 
the lien of the foreign attachment was a valid lien upon the prop- 
erty of the alleged bankrupt subsequently ordered to be sold, much 
longer than four months next before the filing of the pétition in bank- 
ruptcy. 

The question is thus presented, as stated by the court below, wheth- 
er an attempted enforcement while insolvent within the space of four 
months next before the filing of a pétition in involuntary bankruptcy, 
of a lien on the property of the alleged bankrupt validly created and 
subsisting for more than that period, coupled with an omission by 
him to secure, at least five days before a sale or final disposition of 
such property, the vacation or discharge of such lien, constitutes an 
act of bankruptcy under section 3a of the Bankruptcy Act. There 
has been some conflict in the décisions upon this question, but we 
agrée with the learned judge of the court below that both reason and 
the weight of authority compel the conclusion that mère failure, while 
insolvent, to vacate or discharge the lien within the statutory period 
of four months, and at least five days before a sale or final disposi- 
tion of the property aflfected, does not constitute an act of bankruptcy. 
Priority is obtained when a lien attaches, and not when it is enforced. 
The date of the sale is immaterial in this respect; whenever it takes 
place, it relates back to the date when the lien attached. The attach- 
ing créditer in the case before us, therefore, did not obtain a préférence 
by the decree liquidating his debt. In the language of Mr. Chief Jus- 
tice Fuller, in Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. 
Ed. 122: 

"A judgment or decree in enforcement ol an otherwise valid pre-existing 
lien is not the judgment denounced by the statute (section 6îf of the Bank- 
ruptcy Act of 1898), which is plainly confined te jutJgments creatiug liens." 
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It is not our purpose, however, to discuss at length the interesting 
question raised by this appeal. The authorities in support of our con- 
clusion, as well as those that conflict therewith, hâve been elaborately 
discussed in the well-reasoned opinion of the learned judge of the 
court below, and its decree is hereby affirmed. 



MUNROB et al. V. CITY OF CHICAGO. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1912.) 

No. 1,832. 

Navigable Watbrs (§ 20*) — Failuke to Open BEinaE — Liabilitt fob In- 

JURT TO' VeSSEL. 

The steamer Markhani, golng up Chicago river at night, when 800 
feet away, signaled for the opening of the bascule bridge at Taylor 
Street, owned by the city. The bridge was not opened, and the steamer 
proeeeded for 400 or 500 feet at slow speed, slgnaling twice more, and 
then stopped and backed; but her momentum and the current carried 
her agalnst the bridge and she was injured. The bridge was equlpped, 
as required by, the government régulations, with two red lights in the 
center, one on the end of each opening section, which changed to green 
lights when the sections and lights were raised. The weather was clear, 
and such lights could be seen by the steamer. An ordlnanee also required 
a signal llght to be shown where for any reason the bridge could not be 
opened ; but it was not observed. Held that, under the settled rules in 
admiralty, that it is incumbent on the owner of a bridge over a naviga- 
ble stream to keep some one in charge to operate the same on proper 
signal, that the right of navigation Is paramount, and that a vessel, 
havlng signaled, may properly proceed at slow speed, on the assumptlon 
that the bridge will open, until It appears by proper warnlng or in rea- 
sonable vlew of the situation that it will not, the steamer was not in 
fault, and that the city was liable for her Injury. 

[Ed. Note.— For other cases, see Navigable Waters, Cent. Dlg. §§ 73-99 ; 
Dec. Dlg. § 20.*] 

Appeal from the District Court of the United States for the Eastem 
Division of the Northern District of IlHnois. 

Suit in admiralty by William Munroe, the Michigan Trust Company, 
trustée of the estate of Thomas Munroe, William Brinen, A. F. Tem- 
ple, and W. J. Brinen, as owners of the steamer Markham, against the 
City of Chicago. Decree for respondent (186 Fed. 564), and libelants 
appeal. Reversed. 

This appeal is from a decree in admiralty w^hich dismisses the libel 
in personam filed by the appellants, as owners of the steamer George 
C. Markham, to recover for damages sustained by the steamer, through 
collision with a bascule bridge crossing the Chicago river, alleged to be 
caused by négligence on the part of the city of Chicago in maintaining 
and operating the bridge. Dismissal resulted upon final hearing of 
the issues ; and the facts in évidence, in référence to the navigation 
of the steamer and the signais upon the bridge — which failed to open 
in response to the signais from the steamer — are thus stated in the 
opinion filed by the trial court : 

"On October 19, 1909, the steamer Markham was bound up the Chicago 
river, and whlle opposite Polk street signalée! for the Taylor Street bridge. 

*For other cases see same topic & § iiVMBEB in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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The flrst signal was glven when about 800 feet from the bridge. The Mark- 
ham was proceeding under slow check, as slow, In fact, as it was possible for 
her to go and maintain steerage. It was about 5 o'clock in the morning. The at- 
mosphère was clear, and the captaln could see the two red lights In the center 
of the bridge. Thls bridge was of the jack-knife or ba seule variety, and was 
equipped with the lights prescribed by the Lighthouse Board under the direc- 
tion of the Department of Commerce and Labor, namely: There were placed 
on each leaf, near the point where they touched, and on the upstream and 
downstream sides, a square lantern swinging behind a frame containing a 
circular panel of red and green colored glass, with the resuit that when the 
bridge was closed there would be shown on the upstream and downstream 
sides two red lights close together in the center of the bridge, and when 
completely open two green lights at an élévation on each side of the open- 
ing. There were also stationary red lights at the lower side of each leaf, 
showlng the width of the channel. The lights in the center of the bridge 
flashed red when the bridge was down, and green when the bridge was open. 
On the morning of the accident, the bridge was down, with the two red 
lights in the center showing, indicating that the bridge was closed. 

"When the Markham had proeeeded 20O or 250 feet, after her flrst signal, 
her master signaled again for the bridge to open. The bridge was not opened, 
nor was any bell rung (indicating to those on the street that the bridge was 
opening, or about to be opened), nor was any other signal given which could 
hâve led the master of the vessel to believe that the bridge was to be opened. 
The steamer then proeeeded about 200 feet further down stream, when she 
signaled a thlrd time and stopped her engines. The current was carrying 
the beat towards the bridge at about 3 miles an hour, and the captain, at 
this point realizing that the bridge was not going to open, backed the steamer. 
The momentum of the boat, however, carried it against the bridge, and a 
damage resulted, it is claimed, of $1,000, The pilot house was taken off and 
one of the spars broken." 

Other facts, deemed material and controlling, are stated iii our 
opinion. 

Charles E. Kremer, for appellant. 
Wm. H. Sexton, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts, as above). The 
appellants' libel was dismissed upon final hearing, pursuant to the con- 
clusion stated in the opinion of the trial court, that "the accident in 
this case was due entirely to the fault of the master of the" steamer. 
Ail material facts — both in référence to the navigation of the steamer 
and of alleged négligence on the part of the city, whereon reversai is 
sought — are undisputed under the testimony, and we believe the rule of 
admiralty law which must be applied thereto leaves the inferences of 
ultimate fact free from difficulty. In Clément v. Metropolitan West 
Side E. Ry. Co., 123 Fed. 271, 273, 59 C. C. A. 289, 291. Judge 
Jenkins, speaking for this court, thus aptly deiînes the duties of the 
parties respectively : 

"A bridge spanning a navigable river is an obstruction to navigation, toler- 
ated because of necesslty . and eonvenience to commerce upon land. Such 
a structure must be so maintained and operated that navigation may not be 
impeded more than is absolutely neeessary; the right of navigation being 
paramount. It is ineumbent upon the qwner that the bridge be so constructed 
that it may be readily opened to admit the passage of craft, and maintained 
in suitable condition thereto. It is also his duty to place in charge those who 
are compétent Tto operate the bridge, to watch for signais, and to open the 
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bridge fpr the passage of vesgels, and for the performance of such delegated 
duty he Is responsible. It Is also his duty to equip the bridge wltli proper 
llghts, givlng waming of the position of the bridge and of its openlng and 
closlng. If for any reason the bridge cannot be opened, proper signala should 
be given to that efCect, such as will warn the approaching vessel in time to 
heave to. A vessel, having glven proper signal to open the bridge and prud- 
ently proceeding under slow speed, has, in the absence of proper wam- 
ing, the rlght to assume that the bridge will be timely opened for passage. 
She is not bound to heave to until the bridge has been swung or raised and 
locked, and to crltically examine the situation before proceeding (Olty of 
Chicago V. MuUen, 54 C. C. A. 94, 116 Fed. 292), but may carefully proceed 
at slow speed upon the assumptlon that the bridge will open In response to 
the signal, and may so proceed untll such time as It appears by proper wam- 
ing, or in reasonable vlew of the situation, that the bridge will not be opened 
(Manistee Lumber Company v. Olty of Chicago [D. C] 44 Fed. 87; Central 
Railroad Company of New Jersey v. Pennsylvanla Railroad Company, 8 C. 
C. A. 86, 59 Fed. 192), when It becomes the duty of the vessel, if possible, 
to stop, and, if necessary, to go astern." 

And we understand the rule so stated to be the well-established 
doctrine of admiralty, applicable to the case at bar. As the opinion 
of the trial court recites (in conformity with the testimony), the steam- 
er, laden with lumber, bound up the Chicago river, was about "800 
feet from the bridge" when her "first signal was given," and "was 
proceeding under slow check, as slow, in fact, as it was possible for 
her to go and maintain steerage," moving with a current (variously 
estimated) at 2 or 3 miles an hour. Her signal for the bridge was 
twice repeated, with headway under further check, until within about 
200 feet of the bridge, when she attempted to stop and back up, on 
discovering that no start was made in opening the draw. She was 
then unable to keep away from the bridge and the collision ensued. 
Thèse occurrences were about 5 o'clock in the morning, "the atmos- 
phère was clear," and the "two red lights in the center of the bridge" 
were in plain view throughout the approach. The finding of fault 
on the part of the steamer is therein predicated substantially : That 
thèse lights "complied with the requirements of the Lighthouse 
Board" ; that the master of the steamer knew, when 800 feet away, 
that "the bridge was down" ; that "the bridge tender gave no signal 
i/j proceed" and "no indication that the bridge was going to open," so 
that the master was not misled ; and that "there was no time when 
he hadi any right to believe that the bridge was going to open," and 
he was bound "to keep his boat under such control" as to avoid col- 
lision. We believe this conclusion to be inconsistent with the above- 
m.entioned rule, that "in the absence of proper warning" the vessel 
has "the right to assume that the bridge will be timely opened for 
passage," and that it cannot be upheld in the light of further circum- 
stances which appear in évidence. 

The régulations of the Lighthouse Board referred to (for display of 
two red hghts) are applicable alike to ail bridges spanning navigable 
waters, in thoroughfares of ail grades of use, to indicate whether the 
draw is closed or open, so that the lights are down when the bridge 
is normally closed, and are in no sensé indicative that the bridge will 
not open, on signal, for passage of a vessel. In populous cities, hav- 
ing numerous bridges over navigable waters, régulation may be need- 



MUNKOE V. CITT OF CHICAGO 939 

fui, consistent as well with the rights of navigation and with the re- 
quirements of street traffic and other exigencies, to give warning 
when a bridge cannot be immediately opened for passage of a vessel. 
So the city of Chicago has provided by ordinance for "vessel signais" 
to be maintained "at the several bridges over the Chicago river and 
its branches" (section 992), to consist of a red bail for use in the day- 
time and a red lantern (as specified) for the nighttime, to be elevated 
on the bridge "when upon the approach of any vessel," having "sig- 
naled for the bridge," the "bridge tender for any reason cannot open 
the bridge," and so remain until it can be opened (section 993). The 
reasonableness of this provision is unquestioned, and we believe it en- 
titles the navigator to expect such warning, if any cause prevented 
opening of the bridge upon his signal for it. Not only was no such 
warning given — nor notice in any form that the bridge could or would 
not be opened for the steamer — but it appears in évidence that this 
bridge was not equipped with such signais, although they were pro- 
vided and used on other bridges of the city spanning the river. We 
believe, therefore, that no fault appears in the steamer's approach, 
under the check described, beyond the place of first signal, although 
it was then observed that "the bridge was down." 

But the further question arises whether culpable fault appears in 
approaching within 200 or 300 feet of the bridge, even under her least 
speed for keeping steerageway; and its solution rests on other cir- 
cumstances in évidence. The bridge was equipped with electrical 
power, with a bridge tender on each side to operate the two leaves of 
the bridge, and the opening was speedily accomplished when power 
and attendants were in readiness. It appears, however, that one of 
the bridge tenders had been called from his station and was on the 
dock when the steamer signaled for the bridge ; that, recalled (by 
the signais or outcries), he hastened to the bridge, and in the excite- 
ment of the close approach of the steamer turned on the current so 
hurriedly that "the fuse blew out," so that the bridge could not be 
opened until another fuse was inserted, causing such delay that colli- 
sion could not be avoided. The testimony does not establish the dis- 
tance of the steamer from the bridge when this fuse accident occur- 
red, but it is fairly presumable that no collision would hâve occurred 
otherwise. So — while the appellants' contention of defect in the elec- 
trical equipment is unsupported by the évidence — we believe no ground 
appears for condemnation of the steamer, as not "prudently proceeding 
under slow speed," in the absence of any warning that the bridge was 
not properly attended for timely opening. Not only was no warning 
given of the absence of the bridge tender, but it further appears in 
évidence that barges passed under the bridge, upbound, during the 
approach of the steamer, that men on the barges called out to th? 
bridge tenders to open the bridge for the steamer, and that their cries 
were heard by the master of the steamer, who reasonably assumed that 
no further delay would occur. Without warning of any cause for de- 
lay therein, we believe that the steamer's approach was not unreason- 
abîe uncfer the circumstances, and that she was placed in extremis by 
the failure of the bridge tenders to open the bridge, when it was too 
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late to haul over to the doctes — the only other course reasonably open 
to her, during the approach, to abide the opening. 

We are of opinion, therefore, that the collision was caused by 
failure on the part of the city to provide and give the warning sig- 
nal, in conformity with its ordinance, that the bridge could net be 
opened promptly for an approaching vessel; that when the bridge 
tender was called away, leaving no one to operate the bridge mean- 
time, the duty arose to give warning of the immédiate disability, so that 
any vessel bound through the bridge in this busy channel could govern 
its course accordingly ; and that the city of Chicago is answerable for 
the ensuing collision damages. 

The decree of the District Court in admiralty is reversed according- 
ly, with direction to enter a decree in favor of the libelants and pro- 
ceed thereupon for assessment of damages in conformity with the adl- 
miralty rules. 



NATIONAL HOME FOR DISABLED VOLUNTEER SOLDIBRS et aL 

V. PARRISH. 

(Circuit Court of Appeals, SixtU Circuit April 2, 1912.) 

No. 2,186. 

1. United States (§ 110*) — Right to Allowanck— Claims Against Govebn- 

MENT— InTEEEST. 

Generally interest Is not allowable on daims against the United States 
or against a state uniess the government has stipulated to pay interest, 
or interest is given by express statutory provision. 

[Ed. Note.— For other cases, see United States, Cent Dlg. { &3; Dec. 
Dig. § 110.*] 

2. Ihtebest (I 13*)^RiGHT to ALLOWANCI!. 

Against debtors generally, interest is awarded, not only by vlrtue o( 
contract therefor, express or implied, but, under proper circumstances 
and in the exercise of a proper discrétion, as compensation for delay or 
default of the debtor. 

[Ed. Note. — For other cases, see Interest Cent Dig. § 25; Dec. Dlg. I 
13.*] 
3 Akmy and Navt (i 52*)-t-Soi:,DiERs' Home — Inteeest on Claim. 

Under a cross-blll against the National Home for Disabled Volunteer 
Soldiers, whlch was Incorporated under Act Gong. March 21. 1866, c. 21, 
14 Stat 10, and acts amendatory thereto (Rev. St. § 4825 [U. S. Comp. 
St. 1901, p. 3337]), with power to sue and be sued, etc., by whlch damages 
were sought and recovered for default of the Home under a building 
contract, which the latter was autborlzed to make, interest upon the 
recovery is allowable against the Home. 

[Ed. Note. — For other cases, see Army and Navy, Cent Dig. S§ lOO- 
102; Dec. Dig. | 52.*] 

i. Abmt and Navt (§ 52*)— Soldiers' Home— Action— Costs. 

Under Rev. St. § 1001 (U. S. Comp. St. 1901, p. 713), and Circuit Court 
of Appeals rule No. 31 (150 Fed. xxxv, 79 C. C. A. xxxv), an afflrmance 
of a decree on a eross-complalnt against the National Home for Disabled 
Volunteer Soldiers should be made without costs on appeal, where the 
appeal was taken by direction of the fédéral department of Justice. 

[Ed. Note. — For other cases, see Army and Navy, Cent Dlg. §§ 100-102; 
Dec. Dig. § 52.*] 

<F<r othâr cases see same toDtc & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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Appeal from the Circuit Court of the United States for the East- 
ern District of Tennessee. 

Action by the National Home for Disabled Volunteer Soldiers and 
another against J. E. Parrish. From the judgment, plaintifïs appeal. 
Affirmed. 

Samuel C. Williams, for appellants. 

Shields, Cates & Mountcastle and Harr & Burrow, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The National Home for Disabled Vol- 
unteer Soldiers is incorporated under congressional act of March 21, 
1866 (14 Stat. 10, c. 21), and the acts amendatory thereto (Rev. Stat. 
§ 4825 [U. S. Comp. St. 1901, p. 3337]). By act of January 28, 1901 
(31 Stat. c. 184, p. 745), the board of managers of the Home was 
authorized to purchase grounds and erect buildings for what is now 
called the Mountain Branch of the Home, near Johnson City, Tenn. ; 
an appropriation being made for the purpose. On November 19, 1901, 
the Home, through its gênerai treasurer, contracted with the appellee 
for the construction of a group of buildings for this Mountain Branch 
of the Home. Af ter the construction was partly performed, the Home 
annulled the contract for failure of the contractor to fulfiU its terms, 
and the buildings were completed by the Home authorities. Under 
proceedings in equity instituted by the Home and its General Treas- 
urer (cross-bill being fîled by the appellee), the conflicting claims and 
equities of the parties growing out of the contract and the proceedings 
thereunder, including the completion of the buildings by the Home 
authorities, were fully tried out, with the resuit that appellee was, 
by final decree, held entitled to recover against the Home the net 
amount of $21,139.12, after allowing in the latter's favor the payments 
made to appellee, the expense of completing the buildings, and déduc- 
tions on account of defects and omissions. To this sum was added 
interest from February 15, 1904, the date when (as stated in the de- 
cree) "the Home went into complète possession of said property, us- 
ing and enjoying the same for its purposes." In an opinion filed as 
basis for the final decree the presiding judge stated that the Home 
"had in its hands, at the time of annulment, reserved percentages, on 
its own estimate of work previously donc, aggregating $23,353, or 
more than the principal sum now found to be due Parrish [appellee] 
on the basis of the accounting." The errors assigned challenge only 
the award of interest. 

[1] The gênerai rule is well settled that interest is not allowed on 
claims against the United States, or against a state, unless either the 
government has stipulated to pay interest, or such interest is given 
by express statutory provision. Gordon v. United States, 7 Wall. 188, 
19 L. Ed. 35 ; Angarica v. Bayar'd, 127 U. S. 251, 260, 8 Sup. Ct. 1156, 
32 h. Ed. 159; United States v. North Carolina, 136 U. S. 211, 216, 
217, 10 Sup. Ct. 920, 34 L. Ed. 336; South Dakota v. North Carolina, 
192 U. S. 286, 321, 24 Sup. Ct. 269, 48 L. Ed. 448; Bledsoe v. State, 
-64 N. C. 392, 397. And by express statute such is the rule (as to in- 
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terest before judgment) in suits against the United States in the Court 
of Claims and in the District and Circuit Courts of the United States 
under the Tucker act (Rev. Stat. § 1091 [U. S. Comp. St. 1901, p. 
747] ; TiUson v. United States, 100 U. S. 43, 47, 25 L. Ed. 543 ; 
Harvey v. United States, 113 U. S. 243, 248, 249, 5 Sup. Ct. 465, 28 
L. Ed. 987). 

[2] This suit is not in form against the United States. Appellants 
insist, however, that it is such in substance ; that the National Home 
is but an agency of the fédéral government ; that the corporation 
known as the National Home for Disabled Volunteer Soldiers is or- 
ganized merely as a means of carrying out the eleemosynary purposes 
of the United States in caring for its disabled soldiers ; that the activ- 
ities of the Home are thus those of the gênerai government; and 
that, as any recovery against the Home can in fact be paid only 
through congressional appropriation, the situation is to ail practical 
intents the same as if the decree were rendered directly against the 
United States. We think the Home is, in a proper sensé, an admin- 
istrative agency of the fédéral government. Ohio v. Thomas, 173 
U. S. 276, 19 Sup. Ct. 453, 43 L. Ed. 699; Overholser v. National 
Home, 68 Ohio St. 236, 67 N. E. 487, 62 L. R. A. 936, 96 Am. St. 
Rep. 658. The Circuit Court expressed the opinion that, as the "suit 
is not against the government directly, the strict rule of law forbid- 
ding the allowance of interest is not applicable, but that, as it is a suit 
against a national home as a governmental agency, in référence to a 
matter as to which it is specifically authorized to contract, interest may 
be allowed against it, as against any other litigant, upon équitable 
terms." 

Whether, apart from the statutory authority given the Home to 
make contracts, and the power to sue and to be sued (to which we 
shall later refer), the .case is taken out of the rule of nonliability for 
interest, from the mère fact that the suit is not directly against the 
United States, we do not find it necessary to détermine ; nor did the 
learned judge who presided below décide that question. It is to be 
noted, however, that no case has been cited, nor has any been found 
by us, in which the rule of nonliability to interest has been applied 
elsewhere than in a proceeding directly against the government, state 
or national, or one in which payment directly from the national or 
State treasury was sought. The case of Bledsoe v. State, supra, which 
was cited with approval in United States v. North Carolina, supra, 
and on which case appellants place great reliance, is not strongly in 
point. In that case, although the claims under considération were for 
supplies furnished the State Asylum, they were under express con- 
stitutional provision audited by the court as claims against the state. 
The fact that the action of the court was only recommendatory to 
the Législature is not important. It is further to be noted that in 
suits against collectors to recover moneys paid under protest, even 
though the recovery is by express statute payable directly from the 
United States treasury, upon certificate of probable cause, recovery 
of interest is allowed (Erskine v. Van Arsdale, 15 Wall. 75, 17 , 21 
L. Ed. 63; Kinney v. Conant [C. C. A. 1] 166 Fed. 720, 721, 92 C. 
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C. A. 410; Treat v. Farmers' Loan & Trust Ce. [C. C. A. 2] 185 Fed. 
760, 108 C. C. A. 98) ; interest having, however, been denied in Red- 
field V. Ystalyfera Iron Ce, 110 U. S. 174, 176, 3 Sup. Ct. 570, 28 
L. Ed. 109, on the ground of plaintiff's lâches, and in Redfield v. Bar- 
tels, 139 U. S. 694, 703, 11 Sup. Ct. 683, 35 L. Ed. 310, allowed, un- 
der the peculiar facts of that case, only from the commencement of 
suit. But the act incorporating the Home gave the board of man- 
agers — 

'perpétuai succession, with powers to take, hold, and convey real and Per- 
sonal property, establish a common seal, and to sue and be sued In courts 
of law and equity ; and to make by-laws, rules, and régulations, not ineon- 
sistent with law, for carrying on the business and government of the Home, 
and to aflix penalties thereto." 

Appellants urge, however, that this statutory subjection to suit does 
not make the Home liable to a recovery which the United States would 
not be liable to under a similar statute; that the law merely imposes 
a liability to suit, as distinguished from a Hability in suit. In support 
of this contention, reliance is had upon cases such as Overholzer v. 
National Home, supra ; Maia v. Eastern Hospital, 97 Va. 507, 34 S. 
E. 617, 47 E. R. A. 577; Moody v. State Prison, 128 N. C. 12, 38 S. 
E. 131, 53 L. R. A. 855 ; Lyle v. National Home (C. C.) 170 Fed. 842, 
which' hold that administrative government agencies, state or fédéral, 
are not liable to actions for torts arising through the négligence or 
misconduct of the officers of such institutions. Thèse décisions seem 
to rest largely upon the proposition that statutes imposing power and 
liability to sue and to be sued relate to such matters only as are within 
the corporate powers of the défendant sued. But in the case before 
us the board of managers was expressly authorized to erect the build- 
ings in question, and by necessary implication to make contracts there- 
for. The contract on which recovery has been had was clearly within 
the statutory authority giVen the Home. It is true that the statute did 
not expressly authorize the awarding of interest, in case of default 
on the part of the Home in performing such contract. But it did of 
necessity impose liability for damages for breach of the contract. 

[3] Àgainst debtors generally, interest is awarded, not only by 
virtue of contract therefor, express or implied, but, under proper cir- 
cumstances and in the exercise of a proper discrétion, as compensation 
for delay or default of the debtor. United States v. Sherman, 98 U. 
S. 565, 567, 25 L. Ed. 235 ; Treat v. Farmers' Loan & Trust Co., su- 
pra, at pages 760, 764, of 185 Fed., 108 C. C. A. 98. The ground for 
refusai to allow interest against the government is that "delay or de- 
fault cannot be attributed to the government. It is presumed to be 
always ready to pay its debts." United States v. Sherman, supra, at 
pages 567, 568, of 98 U. S., 25 L. Ed. 235 ; Erskine v. Van Arsdale, 
supra, at page 77 of 15 Wall., 21 L- Ed. 63. We are cited to no au- 
thority, and we hâve found none, holding that such presumption ap- 
plies in f avor of a governmental agency such as the Home in question. 
Appellants urge that controlling analogies are suggested by décisions 
denying the application of the statute of limitations to suits by such 
governmental institutions (Eastern State Hospital v. Graves' Com- 
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mittï-e, 105 Va. 151, 52 S. E. 837, 3 L. R. A. (N. S.) 746, 8 Ann. Cas. 
701), denying liability of buildings under construction as govern- 
mental institutions to the provisions of mechanics' lien statutes (Phil- 
lips V. University, 97 Va. 472, 34 S. E. 66, 47 L. R. A. 284), and deny- 
ing liability to taxation of property held in trust for a state (Auditor 
General v. Régents, 83 Mich. 467, 47 N. W. 440, 10 L. R. A. 376). 
But in our opinion such analogies are not complète. The statute in- 
corporating the Home, construed in connection with the act providing 
for the érection of the buildings, made the Home liable in suit to dam- 
ages for noncompliance with its contract. While the question is not 
free from difficulty, nor its solution entirely clear, we think the lia- 
bility imposed by thèse statutory provisions included by natural im- 
plication the usual éléments of applicable damage, including interest, 
in a proper case and in the exercise of a proper discrétion, for delay 
and default in performance. The fact of the omission from the stat- 
utes referred to of any provision for exemption from interest, as is 
expressly contained in the Tucker act relating to suits directly against 
the United States, is, we think, significant. Had Congress intended 
the claimed immunity, it would seem natural to hâve so declared. 
That the case presented is a proper one for the allowance of interest 
(if allowable under any circumstances, against a governmental agency) 
is clear. As said by the presiding judge below : 

"It [the Home] obtalned possession of the buildings shortiy after the an- 
nulment, and the buildings were completed, as reported by the master, and 
agreed by counsel at bar, on or before February 15, 1904, since whlch time 
It bas been in complète possession of the property, using and enjoying the 
same for its charitable purposes." 

As already said, interest was awarded only from February 15, 1904, 
and an awai'd of principal and interest combined will, as said by the 
trial judge, "resuit in an aggregate decree for less than the reasonable 
value of the property which it [the Home] obtained at the annulment, 
as otherwise fixed on a quantum meruit basis." 

[4] We think the decree of the Circuit Court is right, and should 
be affirmed, but without costs of this court, as the appeal was taken 
by direction of the department of justice of the United States gov- 
ernment. Rev. Stat. § 1001 (U. S. Comp. St. 1901, p. 713) ; C. C. A. 
Rule No. 31 (150 Fed. xxxv, 79 C. C. A. xxxv) ; Treat v. FarmerS' 
Loan & Trust Co. (C. C. A. 2) 185 Fed. 760, 763, 765, 108 C. C. A. 98. 



In re CHANDLER et al. 

FITCH V. BEOOES et aL 

/Circuit Court of Appeals, Seventh Circuit January 22, 1912.) 

No. 1.809. 

Bahkbdptoy (I 262*) — Assm-s— Sale— CoNriBMATiow. 

A bankrupt's trustée was dlrected to advertise for bids for certain 
assets of the bankrupt, to be accompanied by a certified check for $5,000, 
to be open September 21, 1911 ; the sale to be subject to confirmation by 
the court, objections to be flled on or before September 26, 1911, and 

•For other cases see same toplc & { numsub lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexas 
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heard on October 3d followlng. Two bids were received, one from pe- 
titioner for $45,000, and one from W. for $40,000. Petitioner was noti- 
fied that his bid was the highest and that it would lie over untll Sep- 
tember 26th, and objections thereto would be heard on October 3d. On 
September 25tb tbe référée notlfled tbe petitioner that objections liad 
been flied, whicli were based on the gross inadequacy of priée, and at 
tlie hearing the référée reopened the bidding, when H. bld $50,000, and, 
petitioner refusing to bid more, the property was sold to H. The réf- 
érée refused W.'s application for the return of his check, but offiered to 
deliver petltioner's check, whlch he refused to accept. Meld, that the 
trustée was only authorized to receive bids under the order of sale, and 
not to sell, and there was no sale untll the one made to H. for $50,000, 
and hence petltioner's bid gave Mm no standing to complain elther oï 
its rejection or of the sale to H. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 363-S65 ; 
Dec. Dig. § 262.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern Division of the Southern District of 
ininois, in Bankruptcy. 

,In the matter of bankruptcy proceedings of Charles V. Chandler 
and another, copartners doing business under the name of C. V. 
Chandler & Ce, Bank of Macomb. Pétition by Fred H. Fitch to re ■ 
view an order of the District Court confirming a sale of the bankrupt's 
assets to another than petitioner. Dismissed. 

A trustée In bankruptcy, who had been directed to soUcit sealed bids for 
and thereupon to sell certain property, subject only to confirmation of the 
sale by tbe court, sub.sequently, on August 21, 1911, after the withdrawal of 
the bids made pursuant to such order, was again directed to solicit sealed 
bids, to be submitted, with oertifled check for not less than $5,000, either 
to him or to the référée, on or before 2 o'clock p. m. on the 21st day of Sep- 
tember, 1911. This order further provlded as follows: 

"AU bids to be subject to the approval of the court, and the terms of pay- 
ment of the purchase money shall be as follows; The deposit shall be ap- 
plied upon the purchase price made by the successful bidder upon the 
confirmation of the sale, and the remalnder to be paid in ten (10) days there- 
after, unless otherwise ordered by the court. The deposit made by each 
bidder shall stand as a guaranty that if he Is the successful bidder that 
the bidder will comply with the terms of his bid and the order of the court, 
and in default thereof that the same shall be forfelted to the estate as 
agreed and liquldated damages. It is further ordered that ail objections to 
any bid made shall be made and flled with the court on or before the 26th 
day of September, 1911, and the same shall be set down for hearing at 10 
o'clock on October 3, 1911." 

The notice of sale, after stating that the bids would be opened at the 
hour specified. In the présence of the référée, added: "The right is reserved 
by the référée to reject any and ail bids pursuant to said order." Two bids, 
one of the petitioner, Fred H. Pitch, for $45,000, and one of William A. 
Work for $40,000, were the only ones received that complied with the order. 

Subsequently the référée notlfled Fitch that his bid was the highest re- 
ceived, and that under the notice it would lie over until September 26th, 
and, if objections should be flled as to the amount of the bid, the hearing 
would be had on the 3d of October. On September 25th the référée notlfled 
Pitch that such objections had been flled, that the hearing would be on 
October 3d, and that he would not hâve to pay anything until the sale was 
confirmed. The objections flled were based on the gross inadequacy of price. 

At the hearing on October 3d the référée stated that he would reopen the 
bidding, and that, if no one présent ofCered more, he would conflrm the sale 
to petitioner. Thereupon a bid of .$50,000 was made by one Harris. Fitch 

•For other cases see same toplo & i NtJMBBU In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
194 F.— 60 
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had Ml opportunlty then and there to ralse hls bld, biit refuspd to do so. 
Th© I référée thereupon sold the property to Harrls, over Fltch's objection, 
aod directed the certified eheeks to be returned to Fltch and Work. He liad 
refused Work's application, made September 21st, for a return of hls check. 
Work accepted, but Fitch declined to accept, hls check. 
A pétition Is flled by Fitch to revlew the order of the court 

Edmund D. Adcock, for petitioner. • • . 

S. Shope Page, Milton J. Foreman, George T. Page, Andrew IX 
Hainline, T. B. Switzer, and Philip E. Elting, for respondent. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. The only sale in this case was to Harrîs. 
The trustée in bankruptcy was not empowered under the order of Au- 
gust 21st to sell, but only to solicit sealed bids. If the order had di- 
rected him to sell, and if he had accepted Fitch's bidi, subject only to 
confirmation by the court, a différent question would be presented. 

In this case, not only was no such authority granted under the sec- 
ond order, but no sale, either absolute or conditioned on confirmation, 
was in fact made by the trustée or référée. It is conceded that, even 
though the notice, as well as .the order, had failed expressly to reserve 
the right to reject any and ail bids, such right would necessarily be 
implied, inasmuch as the mère bid, without something in the nature of 
an acceptance, could give even the highest bidder no rights. 

It is argued, however, that the notices given to Fitch by the référée 
and the rétention of his check constitutedi an acceptance of his bid, 
subject only to such objections as can be made to judicial sales. Inas- 
much as the référée retained both Work's and Fitch's checks, Work 
might urge with equal right that his bid had been accepted — perhaps 
even with greater right, inasmuch as his express demand for its return 
had been refused, 

The order expressly provided that objections couldi be made, not 
merely to a Sale, but to any bfds. The objections were to the bid. The 
référée refrained from knocking down the property until he had con- 
sidered the objections. Having considered them, he declined to ac- 
cept Fitch's bid and to sell the property to him. The bid gave Fitch 
no standing to complain either of its rejection or of the sale to Harris. 

As we find no error in thèse proceedings, the pétition to revise will 
be dismissed. 



TAYLOR et aL v. HERNDON. 

(Circuit Court of Appeals, Fifth Circuit. March 5, 1812L Eehearlng Denled 

April 2, 1912.) 

No. 2,299. 

Bquitt (§ 888*)— Anouxabt Suit— Dismissal Without Psejudicb. 

The défendant in a pendlng action of trespass to try tltle in a fédéral 
court flled an ancillary bill to establlsh an équitable title. No cross-bill 
was flled. Held that, on a flndlng that the évidence was insufflclent to 

■<For otlier caseï ses sanie topio & i numbgb ia Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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establish the équitable title alleged by complainant, the court sbould not 
decree title in défendant, but should dismiss the Mil witliout préjudice. 

[Ed. Note!— For other cases, see Bqulty, Cent. Dig. |§ 827-829; 0ec. 
Dig. § 388.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Texas. 

Suit in equity by Mrs. E. L. Taylor and others against W. S. Hem- 
don. Decree for défendant, and complainants appeal. Reversed. 

W. D. Gordon, for appellants. 

B. B. Gain and H. E. Lasseter, for appellee. 

Before PARDEE and McGORMIGK, Circuit Judges, and MAXEY, 
District Judge. 

PARDEE, Circuit Judge. The case does not satisfactorily show 
that Dr. Taylor owned or claimed to own the certifîcate on which the 
patent for the land in cbntroversy was issued to William H. Cham- 
bers, assignée, his heirs or assigns. Dr. Taylor's letter of November 
2d, 1874, to G. A. Nations, in référence to the certifîcate and survey, 
describes him as "agent and locator," and this letter is neither con- 
tradicted nor explained. The court below, therefore, correctly found 
that the appellants had failed to prove such an équitable title in Dr. 
Taylor or his heirs as would warrant the presumption of a sale and 
transfer of the said certifîcate of William H. Ghambers in 1836 or 
1837 to Dr. Joseph Taylor. 

The évidence does not show that the appellee hère, défendant be- 
low, is an innocent purchaser for value without notice of the title or 
claim of title asserted by the appellants. The fînding to the contrary 
should be eliminated from the decree. Ail the judges agrée that the 
complainants' bill in the court below should be dismissed, but a ma- 
jority are of opinion that the dismissal should be without préjudice. 

The decree of the Circuit Court is reversed, and the cause is re- 
manded, with instructions to enter a decree dismissing the bill with- 
out préjudice. See Rogers v. Durant, 106 U. S. 644, 1 Sup. Ct. 623, 
27 L. Ed. 303; Buzard v. Houston, H9 U. S. 347, 7 Sup. Ct. 249, 
30 L. Ed. 451. 



UNITED CIGARETTE MACH. CO., Limited, v. WINSTON CIGARETTE 

MACH. CO. et al. 

(Circuit Court of Appeals, Pourth Circuit March 7, 1912.) 

No. 1,055. 

1. Account (§ 17*) — Jurisdiction— Accounting. 

A bill in equity by a buyer of patents covering cigarette machinery, 
with the exclusive right to sell the same except in the United States and 
Canada, and with the right to require the seller to eonstruct and dellver 
machines to the buyer for a specifled price, whlch sets out the contract 
between the parties, and shows that the buyer has exclusive right to 
sell the machines except in the United States and Canada, and to eon- 
struct machines for use except in the United States and Canada, and 
which gives the buyer the beneflt of such exclusive right, and which' 

•For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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' shows that the managing oflleer of the selîer sold elght machines In 
forelgn countrles and thereby deprived the buyer of the profits there- 
from, and that the seller, through its manager, supplied an old machine 
in violation of the agreement causing damages, and that the buyer is 
entltled to a lien on the shares of stock registered in the name of the 
seller and Its managing offlcer, and which prays for injunctive relief and 
for an accounting for unlawful selling, etc., does not state a cause, of 
action for an accounting elther on the theory of mutual accounts or 
on the theory of complexity. 

[Ed. Note.— For other cases, see Account, Cent. Dig. §§ 77-82, 84-88; 
Dec, DIg. § 17.*] 

2. DiSCOVEBY (§ 19*) — JUBISDICTION. 

The biU does not show a cause of action In equlty for a dlscovery. 
[Ed. Note.— For other cases, see Dlscovery, Cent. Dlg. §§ 20-26; Dec. 
Dlg. i 19.*] 

8. Injunction (§ 59*) — JuEisDicnoN— Resthaining Breach of Contbact. 

The Jurisdictlon of equlty to restrain a breach of contract dépends on 
the inadequacy of the remedy at law, and a bill in equlty by a forelgn 
corporation to restrain a breach of contract by a domestle corporation 
and its managing offlcer, personally llaWe for the wrongs complained of, 
which allèges the Insolvency of the domestle corporation, but whlch 
shows that it holds stock of the forelgn corporation which bas under 
Its charter a lien for liabillties of holders of stock and which does not 
show the insolvency of the offlcer, does not state facts justifying relief. 
[Ed. Note.— For other cases, see Injunction, Cent. Dlg. §§ 114-116, 128; 
Dec. Dig. § 59.*] 

4. COEPOBATIONS (§ 306*) — ^TOETIOUS ACTS OF OïFICEBS— PEBSONAL LIABILITT 

TO Thibd Pebsons. 

The managing offlcer of a corporation, who fraudulently violated a 
contract by the corporation wlth a third person causing injury to the 
third person and resultlng in profits to the officer, Is liable to the third 
person. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1457, 1458 ; 
Dec. Dlg. § 306.*] 

6. CoBPOBATioNS (i 163*) — Lien on Stock and Divid-ends— Bona Fidb Pub- 

CHASEES. 

The charter of a corporation, whlch provides that it shall hâve a first 
lien on ail stock registered in the name of eaeh member for hîs liabil- 
lties to it, and that the lien shall extend to ail dlvidends declared on 
the stock, gives to the corporation a lien on the stock and dlvidends, and 
a member cannot transfer his stock to prevent satisfaction of a pecuniary 
recovery by the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 577, 609- 
614; Dec. Dig. § 163.*] 

6. Injunction (§ 57*) — Restbaining Breach of Contbact— Equitable Ju- 

eisdiction. 

An injunction wlll not Issue to restrain the breach of a long term con- 
tract, slnce such an injunction is a négative enforcement .of spécifie per- 
formance which Is denied where performance will be continuons and 
will require protracted supervision by the court. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ lll-lli3 ; Dec. 
Dig. i 57.*] . , 

7. COEPOEATIONS (§ 169*) EqUITT (§ 51*) JUKISDICTION— MULTIPLICITT OF 

SUITS. 

A biU by a foreign corporation against a domestic corporation and 
its managing offlcer, to restrain a breach of a contract for the sale of 
patents of maehinery wlth the exclusive rlght of sale of same except in 
the United States and Canada, and for the ascertainment of damages for 

*i<°or othâr cases see same topic & % numbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the breach of the contract çommitted by the managing offlcer of the 
domestic corporation, and for a lien on stock registered in the names 
of tlie domestic corporation and its managing officer, which allèges that 
tbe offlcer has sued for divldends on the stock and that he may do so 
again but does not show that he will institute vexations litigation, does 
not State a cause of action for équitable relief to prevent a multiplicity 
of suits, and the forelgn corporation must obtain a judgment at law 
before it can proceed in equity to enforce its lien. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 577, 620- 
623; Dec. Dig. § 169;* Equity, Cent. Dig. |§ 167-171; Dec. Dig. § 51.*] 

8. Corporations (§ 169*) — Judgment fob Dividends — Set-Ofp. 

Where a foreign corporation, having a flrst lien on stock registered in 
the names of eaeh member for liabilities to the corporation, reduces a 
claim against a domestic corporation and its managing officer holding 
stock for damages for breach of contract, the judgment can, under Code 
Va. 1904, § 3298, be set ofiC against the offlcer's suit at law for dividends. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. |§ 577, 620- 
623 ; Dec. Dig. i 169.*] 

9. Corporations (S 165*) — ^Lien on Corporate Stock — "Liabilitt." 

The charter of a corporation, which déclares that it shall bave a flrst 
lien on ail stock registered in the names of each member for bis liabil- 
ities to the corporation, and that the lien shall extend to ail dividends, 
embraces a demand for damages for breach of contract by a stockholder 
receiving the stock in considération that the corporation may purchase 
at a fixed low price machines to be made by the stockholder ; the Word 
"llability" meaning responsibility, or the state of one who is bound in 
law and justice to do something which may be enforced by action (quot- 
Ing 5 Words and Phrases, 4111, 4114, 4115). 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §f 577, 605; 
Dec. Dig. § 165.*] 

10. Corporations (? 169*) — Jttrisdiction— Enfokcement of Lien. 

The lien given to a corporation by its charter, declaring that it shall 
hâve a flrst lien on ail stock registered in the name of each member for 
hls liabilities to the corporation, and that the lien shall extend to divi- 
dends declared, is an équitable lien ; but where the enforcement of the 
lien can only arise after the corporation bas successfully maintained its 
claim to damages, which is the primary Issue, equity does not hâve juris- 
diction of an action for damages and the enforcement of the lien, though 
equity will award damages ineidental to équitable relief. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 577, 620- 
623 ; Dec. Dig. § 169.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of North Carolina, at Greensboro. 

Suit by the United Cigarette Machine Company, Limited, against 
the Winston Cigarette Machine Company and another. From a de- 
cree of dismissal, complainant appeals. Affirmed. 

J. T. Coleman and A. B. Kimball (Coleman, Easley & Coleman and 
King & Kimball, on the brief), for appellant. 

William P. Bynum (Manly, Hendren & Womble, on the brief), for 
appcUees. 

Before PRITCHARD, Circuit Judge, and McDOWELL and 
SMITH, District Judges. 

•For other cases see same toplo & § numbee In Dec. & Am. Diga. 1907 to date, & Hep'r Indexes 
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McDOWELL, District Jiifige. Theappellant was complaînant be- 
low. The bill cannot be so condensée as to adequately state the case, 
and it is hère set out in f ull : 

"Bill of Comiiifllnt 

"In the Circuit Court of the United States oi America for the Western 
District of North Carolina. 

"United Cigarette Machine Company, Limited, v. Winston Ci.x ;rette Machine 
Company et al. In Equity. 
"To the Honorable Judges of sald Court: 

"The United Cigarette Machine Company, Limited, a corporation creatcd, 
organlzed, and existing nnder the Inws of, nud a citizen of, England, brings 
its blU of complalnt agalnst W. T. Urown, a ?ltlzen of the state of North 
Carolina, and residing in the Western district thereof, and the Winston Cig- 
arette Machine Company, a corporation created, organlzed, and existing 
tmder the laws of, and a citizen of, the sald state of North Carolina, having 
its principal office and place of business at Winston, in the Western district 
of the sald state of North Carolina. 

"I. And thereupon your orator charges, avers, complalns, and says that 
jieretofore, to wit, on the 24th day of August, 1899, the Winston Cigarette 
Machine Company (hereinaf ter ref erred to as the Winston Company) entered 
into an agreement with your orator whereby the Winston Company sold, 
assigned, granted, and conveyed to complainant certain schedule patents set 
forth In a schedule attached to the sald agreement, and also each and every 
other patent relating to or covering cigarette maehinery of which the Winston 
Company was the owner or to which it was entitled, including each and eyery 
pending application for such patent or patents, and also and imrticularly the 
invention in cigarette maehinery knôwn as the Briggs cigarette machine, to- 
gether with each and ail improvements hi cigarette maehinery which the Wins- 
ton Company then owned or was entitled to or mlght thereafter acqulre or be- 
come entitled to, with the exclusive right to sell, hire, or otherwise disposel 
of the same or any of them throughout the world, except the United Statee 
and Canada, and also the right to apply for and obtain patents covering then» 
or any of them, or any parts thereof. In any country or countries. 

"The Winston Company, by the same contract, also granted, sold, and as- 
signed to your orat«r the complète set of worklng drawings and patterns of 
its improved cigarette maehinery, and ail other drawings and patterns there- 
of; It belng provlded, however, that the same should, subject to certain 
provisions and conditions set out and expressed in sald contract, remain irt 
the possession of the Winston Company. And it was further provlded that 
the Winston Conipany should from tlme to time, to the extent that such ma- 
chines should be deslred by the plaintlff or its successors and after reason- 
able notice to do so, construct and deliver, securely packed on board cars at 
Winston, N. C, complète cigarette machines equlpped with latest improve- 
ments, for each of which sald machines, substantlally of the then présent 
type, so packed and delivered, your orator should pay to the Winston Com-, 
pany the «um ot S450, with the understanding that should any materlal addi- 
tions or improvements of such machines be authorized, your orator should 
pay a reasonable and falr priée therefor in addition to the $450 per machine} 
che cost of such additions or improvements to be agreed upon between the 
parties before the same were made. Each machine constructed and delivered 
as aforesaid was to be in first-class worktng condition, made of good materlal 
and in a workmanlike manner, and should be thoroughly tested by the Wins- 
ton Company before delivery. Each and every Briggs machine sold or hlred 
by your orator was to be constructed by the Winston Company for the priée, 
and on the conditions, hereinbetore stated ; but your orator was to Le at 
liberty, nevertheless, to bave constructed elsewhere pièces and parts of such 
machines if it should désire to do so- 

"The Winston Company agreed that the persons from time to tlme engagea 
by it to construct and bulld cigarette machines should at no tlme furnish 
any of sald machines to any party other than the Winston Company aii'J Ita 
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llcensees, for use in the United States and Canada, and to your oratbr and 
Its lieensees for use in the rest of the world; and to tlils end the Winston 
Company covenanted tliat it would securely obllgate by contract every per- 
sou engaged then or tbereafter in constructing such machines, and that sucti 
contracts should inure to the benetit of your orator for the entire world, ex- 
cept the United States and Canada. 

"In the event of any breach of the agreement on the part of the Winston 
Company or its successors in properly constructing and promptly delivering 
such machines and parts as œight be ordered as aforesaid, or in the event of 
any other breach, your orator waa thereupon to hâve the right to hâve de- 
livered to it ail of said drawlngs and patterns (whlch were to embrace the 
latest improvements), and thereat'ter your orator or its successors should be 
at liberty to construct such machines and parts thereof at any other place; 
but before withdrawing said drawings and patterns, reasonable time was to 
be given to the Winston Company in whlch to hâve dupllcate drawings and 
patterns made to be retained by it, to be used only in constructing machines 
the use of which was to be confined to the United States and Canada ; and no 
other copies or duplicates of drawings or patterns, or any part thereof, were 
to be made, or permitted to be made, except with the written consent of your 
orator. 

"It was further provlded, among other thlngs, that your orator should sue- 
ceed to the rights of the Winston Company in certain contracts In said agree- 
ment mentioned between the Winston Company and W. C. Briggs, as well as 
in any other contract or contracts it had or might thereafter acquire v?ith 
any person, firm, or corporation relatlng to the acquisition by the Winston 
Company of inventions In cigarette machines, or by whlch any person, firm. 
or corporation should be debarred from or restrlcted In acqulrlng or otherwlse 
becoming Interested in cigarette machines, or the handllng of the same, but 
with the provlso that your orator should thereby incur no obligation or lia- 
bility to pay anything on account pf any such contract. 

"It was further provided in said agreement, in effect, that the Winston Com- 
pany should account for and pay over to your orator ail moneys theretofore 
recelved, as well as such moneys as should be thereafter received by or become 
due to the Winston Company on account of certain machines euumerated in 
a schedule attached to the said contract and sold by the Winston Conii)any 
Blnee June 13, 1899 ; the Winston Company reservlng to Itself on account of 
each such machine the cost price thereof of $415 per machine. 

"It was further provlded in said agreement that If your orator should de 
slre to sue any user of the Briggs machine, It should notlfy, by letter, the 
Winston Company, and thereupon the Winston Company should prompily 
furnlsU to your orator copies of ail papers relatlng to or evideucing the sale 
of any machine Involved in any such contemplated suit, and In due tlme 
should furnlsh your orator the original paperg to the extent needed as évi- 
dence in any such suit 

"It was further provided in said agreement that, except as therein other- 
wlse provlded, the United States and Canada should be excepted froni the 
opération of the contract, but that ail cigarette machines placed by tbe Win- 
ston Company in the United States and Canada should be so placed In pur- 
Buance of a contract, distinct in its terms, provldlng that the parties with 
whom such machines should be placed should in no event operate the same 
or permit the same to be shlpped outside of the United States or Canada. 

"It was further provlded in said agreement that the Winston Company 
Bhould turn over to your orator ail letters and other papers glving Informa- 
tion as to cigarette machine business and would-be purchasers or hirers there- 
of, except such papers and letters as relate to the use of the machines In the 
United States or Canada, and that the Winston Company should thereafter, 
from time to time, furnish to your orator ail letters recelved by it, and eom- 
municiate ail inquirles made of it, relatlng to the cigarette machine business 
for any part of the world outside of the United States and Canada ; and 
further that the Winston Company should forthwlth furnish to couipialnant 
fuU particulars as to any machine or machines it may hâve sold, olher than 
those enumerated In certain schedules attached to the contract, giviiig the 
names of the parties to whom sold, thelr résidences, the numbers of the ma- 
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Chines,' and the priées at whlch sold, and that the Winston Company, and ail 
other necessary parties should, from tlme to tlme, as requested by your ora- 
tor and at Its Instance, exécute and do ail assurances and thlngs necessary 
for glvlng your orator the full beneflt of the sald agreement. 

"It was stlpulated In the sald agreement that the term 'United States' as 
■used therein should be construed to mean that section of country designated 
and known as the United States just prlor to the late war with Spain, and 
should not include any of the West Indies, Philippine Islands, or Sandwicli 
Islands. 

"The considération for the sald sale and for the covenants entered Into as 
aforesaid by the Winston Company was the sum of £27,000, to be pald and 
satisfied by the allotinent by eomplalnant to the Winston Company, or as the 
Winston Company should direct, 27,000 shares of £1 each in the capital of 
the complainant Company. 

"Your orator further shows that subsequently, to wlt, on the 6th day of 
April, 1900, by a further agreement then made between and duly executed 
by the sald Winston Cigarette Machine Company and your orator, certain 
modifications and amendments of the sald coutract of the 24th day of August, 
1899, were made, of whlch mention need be made of only two, namely: (1) 
That your orator should, In addition to other rlghts secured to It by the sald 
- contract of August 24, 1899, hâve the rlght at any tlme to construet, or hâve 
constructed on its own account and for Its own purposes, Briggs cigarette ma- 
chines, as a whole and In parts. In the United States or elsewhere, such ma- 
chines 80 constructed to be used outslde of the United States and Canada, 
and, to thls end, that your orator should hâve the rlght to secure duplicate 
dravrings and patterns of the Briggs machine from the Winston Company; 
and (2) that the considération to the Winston Company should be the sum of 
£25,000, whlch should be pald and satisfied by the allotment by your orator 
to the Winston Company, or as it might direct, of 25,000 shares, of £1 each, 
in thè capital of the eomplalnant Company, whlch sald shares should be cred- 
ited as fully pald, and numbered as In sald contract provlded — the Winston 
Company having, in considération of certain amendments of the original con- 
tract embodled In the later one, agreed to reduce the considération £2,000, 
and subject only to the changes in sald later contract particularly speclfled 
and expressly authorlzed, it was stlpulated that the original contract should 
be and remain In full force and effeet. 

"At the tlme of the exécution of the sald later agreement, a certain W. 
T. Brown was président of the sald Winston Cigarette Machine Company, and 
the sald contract was signed and executed by the sald company acting by and 
through the sald Brown as président. 

"A copy of the sald original contract, Includlng the schedules therein refer- 
red to and thereto àttached, and also a copy of the sald later agreement of 
Aprll 6, 1900 — both whlch contracts were duly signed,. executed, and dellvered 
by the parties thereto — are herewith flled as exhibits with this bill and des- 
ignated respectlvely 'Exhibit No. 1' and 'Exhibit No. 2.' 

"Your orator shows that of the 25,000 shares of Its capital which were to 
be (and were) allotted as aforesaid to the Winston Companj, or as It might 
direct, ail except 186 shares (which stand registered in the name of the Win- 
ston Company upon the books of your orator) were, by the direction of the 
Winston Company, allotted to Its offlcers, dlrectors, or other persons, 2,577 of 
such shares belng allotted to the said W. T. Brown and now still standing 
registered in his name upon the books of eomplalnant company. 

"II. Your orator further shows that notwithstandlng the solemn agreementa 
aforesaid, the sald W. T. Brown, the président, managing dlrector, and chief 
(If not the sole) business représentative, as well as a large stoekholder of the 
sald Winston Cigarette Machine Company, and who for years has dominated 
and directed ItS affalrs — acting In the name of said company, but in his own 
interest and for his own beneflt as well — has sold numerous Briggs cigarette 
machines tb be used, as the said Brown well knew and Intended, outslde of 
the United States and Canada. 

"As at présent advised, your orator ean designate only the followlng such 
sales: (1) Two, some time In the year 1900, to be used In Porto Rico; (2) two, 
on or about July 1, 1903, for use in Lima, Peru ; (3) one, some tlme in th» 
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sprlng or summer of 1904, to the Impérial Tobacco Company, Limited, of St. 
Johns, Nevvf oundland, to be used in its factory there ; (4) three, on or about 
July 1, 1904, for use in Valparaiso, Chile. 

"Your orator charges that each of the foregoing eight Briggs cigarette ma- 
chines was sold at a price largely in excess of $500, and that ail of them hava 
heen paid for by the respective purchasers, and that while such payments 
may hâve been made ostensibly to the said Winston Company, nevertheless 
the said W. T. Brown, individually and personally, got the benefit of the 
money in whole or in part. 

"Your orator charges that the said W. T. Brown and the said Winston 
Company knowingly, fraudulently, tortlously, secretly, and deceltfully sold 
and supplied, either In his, the said Brown's, name, or in the name of the 
Winston Company, the aforesaid eight Briggs cigarette machines to purchasers 
outslde of the United States and Canada, or to be used outside the United 
States and Canada, thereby depriving your orator of its just rights and prof- 
its in the premises and of a materlal part of the considération for the shares 
of its capital standing in the name of the said W. T. Brown and the said 
Winston Company as aforesaid, upon which shares, as well as upon ail un- 
paid dividends thereon, your orator Is given a lien by Its charter and articles 
of association, as herelnafter explalned, for any llabillty of the said Brown 
or of the said Winston Company to your orator. 

"Your orator charges that the said W. T. Brown, fraudulently, and wlth 
Intent to injure your orator for his own enrichment, procured, directed, and 
accomplished, by and through his officiai and représentative relations wlth 
the Winston Company, the violation of the aforesaid contracts between your 
orator and the said company, thereby realizlng for hlmself and the said Com- 
pany large profits, to wit, $2,000 on each machine so sold as aforesaid, whicU 
profits your orator was entltled to and otherwlse would hâve made and re- 
ceived. 

"In this connection your orator avers that the said W. T. Brown bas caus- 
ed the Winston Company to refuse, from time to tlme, to furnish your or- 
ator, and the said company, when applied to by your orator therefor, has 
refused to furnish to your orator parts or attachments for Briggs cigarette 
machines. For Instance, on one occasion, having furnished your orator a 
Briggs machine minus certain attachments and parts, to wit, a bronzer and 
cut-off, your orator's repeated orders for the drawlngs and patterns of the 
mlssing parts. In order that your orator might manufacture them for the 
machine aforesaid, were entlrely ignored. On another occasion your orator 
ordered of the Winston Company certain repalr parts for a Briggs machine, 
which order was likewise ignored, as was also a subséquent letter of your 
orator making Inquiry In référence to the last-mentioned order. 

"As further evidenclng the conduct of the said Brown in bringing about 
and accomplishing the violation and unlawful disregard of the contracts 
aforesaid by the Winston Company, your orator shows that under the pro- 
vision of the said contract, whereby the prlce to be paid by it to the Win- 
ston Company for the manufacture of Briggs machines was fised at $450 
per machine, plus the cost of additions and Improvements, which cost was 
to be agreed upon between the parties before such Improvements should be 
made or furnished by the Winston Company, there was an understanding 
and agreement between your orator and the Winston Company whereby the 
price to be paid by your orator for the manufacture and dellvery on board 
cars of the latest improved model, type, or style of the Briggs machine 
should be .$500 each ; and on or about January 16, 1908, your orator placed 
wlth the Winston Company an order for a Briggs machine of the latest 
improved model, wlth ail the latest Improvements, said machine to be shlp- 
ped to W. R. Grâce & Company, of New York City, and to be forwarded by 
them to Lima, Peru, in response to which order the said W. T. Brown caused 
to be shipped a machine to W. R. Grâce & Co., with sight draft for $500 
attaehed to the bill of lading therefor, which draft was paid and the ma- 
chine forwarded without belng unpacked or examined, to Lima, Peru. Upon 
Its arrivai at its ultimate destination, it was discovered that the machine 
was not the latest improved model, but an old style machine — and proba- 
bly a secondhand one at that. Of course, the machine was rejected by the 
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pnSrohaSer and thrown baek on your orator's hands. Nevertheless, the said 
W. T. Brown, on behalf of the Winston Company, refused to fumish a new 
machine of the type or style ordered, in place of the old machine shlpped 
as aforesaid, with the resuit that your orator had to construct and manu- 
facture a new machine at Its own shops In Lynchburg with whlch to replace 
the old machine folsted npon It by the sald Brown as aforesaid and for 
whlch the priée of a new machine had been collected as aforesaid. Your or- 
ator Is out of pocket the $500, paid for the machine, besides $118.13 pald 
for the transportation of the sald machine to Lima and back, and has still 
on Its hands the old machine, whlch Is worthless. The Winston Company, 
by and through the sald Brown, who Is Its sole business représentative, dé- 
clines and refuses to pay the transportation charges aforesaid and refuses 
to take back the old machine and refund the prlce pald for it. Tour or- 
ator charges that thls dlshonest and fraudulent conduct on the part, or in 
the name, of the Winston Company Is in truth and In fact the fraud of the 
sald Brown as well, and that he was — ^In part, at least, If not altogether — 
the beneflclary. 

"Tour orator is advised and Inslsts that the sald Brown, as well as the 
Winston Company, is Uable and responsible to it to the extent of the prof- 
its realized upon the illégal and fraudulent sales aforesaid of Brlggs ma- 
chines and also for the $618.13 out of whlch your orator was defrauded as 
aforesaid by palming off on it the old machine Instead of the new one or- 
dered ; and that your orator has a lien, as hereinafter polnted out, upon 
the shares of its capital reglstered In the name of the sald Brown and the 
said Winston Company as aforesaid and upon the unpaid dividends thereon. 

"III. Tour orator further shows that section 24 of its charter or articles 
of association is in the foUowlng words, to wlt : 

" '24. The Company shall hâve a first and paramount lien upon ail the shares 
reglstered in the name of each member (whether solely or jolntly with others) 
for its debts, Ilabillties and engagements, solely or jointly with any other per- 
son to or with the company, whether the perlod for the payment, fulfllment 
or discharge thereof shall hâve actually arrived or not. And such lien shall 
extend to ail dividends from tlme to tlme declared in respect of such shares.' 
• "Your orator Is advised and insists that by reason of the aforesaid Ua- 
billty to It of the said Br«wn, and the sald Winston Company, and by rea- 
son of the provision aforesaid of your orator's charter or articles of asso- 
ciation, your orator Is entltled to a lien upon the shares reglstered as afore- 
said in the names of the sald Brown and the said Winston Company, as well 
as upon ail the dividends thereon declared from tlme to time and unpaid, 
and is also entltled to subject to the lien aforesaid, for the liablllty afore- 
said, the shares aforesaid owned by and reglstered In the names of the sald 
Brown and the sald Winston Company, as well as ail the unpaid dividends 
declared on or in respect of such shares. 

"Your orator is Informed, belleves, and charges that the eight Brlggs cig- 
arette machines sold as hereinbefore stated. In violation of the contract, 
original and supplcmental, between your orator and the Winston Company, 
were sold at a prlce averaging $1,500, or $2,000 each, and it may be at a 
larger prlce; that the sald défendants realized a profit of from $1,000 to 
$1.500 on each of the said eight machines, and it may be more ; that but for 
the unlawful sales of the said machines by the sald défendants as afore- 
said, your orator, as It had the exclusive right to do, could and would hâve 
sold the said machines to the purchasers to whom the sald défendants sold 
them, and coûld and would hâve realized the same or greater profits from 
such sales; that the liability of the sald défendants In the premlses to 
your orator largely exceeds $2,000, even If the said défendants hâve sold. 
In violation of the contracta aforesaid, only the eight machines aforesaid. 

"Your orator is Informed, belleves, and charges that the Winston Cigarette 
Machine Company is flnanclally irresponslble, and that the sald Brown has 
used the name of the said company, in maklng sales of Brlggs machines in 
violation of the contracts aforesaid, as a cloak for the dlshonest disregard 
of the sald contracts for his own benefit; and as your orator belleves and 
charges, uniess restralned by the court, such sales will continue to be made 
to your orator's irréparable Injury. 
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"IV. Tour orator shows that It bas retained and refused to pay to the 
sald défendants certain dlvidends declared upon the shares of your ora- 
tor's capital owned by them or standing in thelr name on your orator's 
books; that teretofore, to wit, In June, 1908, the sald W. T. Brown Instl- 
tuted an action at law against your orator in the corporation court for the 
City of Lynehburg, Va., for the recovery of certain of the dlvidends whlch 
had been theretofore declared upon the shares aforesald standing in hls name, 
whlch divldends your orator had withheld and refused to pay ; that your 
orator, beiiig advised that It could not assert In the sald action at law its 
aforesald lien upon the sald shares and the dlvidends declared In respect 
thereof, sufCered judgment for the said dlvidends to go against it by de- 
fault, and then sought by a bill tn equity in the sald corporation court for 
the clty of Lynehburg, Va., to subject the sald dlvidends, for whlch the said 
Brown had recovered judgment against your orator as aforesald, to the lien 
thereof glven by your orator's articles of association as aforesald, but the 
sald Brown being a nonresident of the state of Virginia, and declining to 
appear except specially, for the purpose of challenglng thp iurlsdictlon of 
the court, the sald court was of the opinion and held that IL was without 
jurisdiction to enforce the lien aforesald, and accordlngly dismlssed your 
orator's bill upon thaï: sole ground — the resuit being that your orator was 
compelled to pay the judgment which sald Brown had recovered by default 
as aforesald, 

"Since the recovery of the judgment aforesald, other dlvidends hâve been 
declared upon the shares of your orator's capital, and the said Brown Is de- 
mandlng that your orator pay to him the dlvidends upon the said shares 
standing in his name as aforesald, and doubtless he will proceed against 
your orator by another action at law in the corporation court of Lynehburg, 
Va., for the recovery of a judgment for the divldends declared subsequently 
to the institution of hls former action, unless proceedings be Instituted by 
your orator, in a court of equity havlng jurisdiction of the said Brown, to 
enforce Its lien aforesald upon the shares of the sald Brown and upon the 
unpald divldends thereon. 

"V. Forasmuch as your orator Is without remedy save In a court of equi- 
ty, where alone such matters are cognlzable and relievable, and to the end 
that the sald défendants may severally make full, true, direct, and perfect 
answers to ail the several averments in this bill, as well as to the several 
spécifie tnterrogatories numbered, set forth, and wrltten at the foot of thls 
bill — but not under oath whlch Is hereby expressly walved — your orator 
prays: 

"(1) That the sald défendants, and eaeh of them, thelr agents and repré- 
sentatives, respectively, may be perpetually enjolned and Inhibited from 
hereafter selling to be shlpped or used outside of the United States and Can- 
ada, as in the sald contracts defined, any Brlggs cigarette machines, in vio- 
lation of the said contraet. 

"(2) That the llabillty of the défendants to your orator on account of the 
hereinbefore recited premlses, and the hereinbefore mentloned unlawful sales 
of Brlggs cigarette machines, may be flxed, ascertained, and determlned by 
the court. 

"(3) That the aforesald shares of your orator's capital owned by or reg- 
istered tn the names of the défendants respectively, together with ail un- 
pald divldends whlch hâve been heretofore at any tlme declared upon the 
said shares, or which may hereafter durlng the progress of-this suit and 
before final decree be declared upon the same, may be appropriately sub- 
jected to your orator's lien, by reason of the aforesald provision of its char- 
ter or articles of association, upon the said shares and dlvidends. 

"(4) That, meanwhlle, the said défendants and each of them may be en- 
joined and Inhibited from instltuting, prosecutlng, or maintainlng any ac- 
tion, suit, or proceeding against your orator in any other court for the re- 
covery of the unpald dlvidends whlch hâve been heretofore at any tlme 
ieen declared upon the said shares, or which may hereafter, durlng the prog- 
ress and pendency of this suit and before final decree, be declared upon the 
same. 
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"(5) That your orator may hâve a proper writ of subpœna directed t» 
the sald W. T. Brown and the said Winston Cigarette Machine Company com- 
inanding them and each of them,-at the proper time and place and under 
propér penalty, to appear and make full, true, direct, and perfect answers 
to ail and slngular the several averments of this bill, and to perform and 
abide sueh orders and decrees as may be passed and pronounced by the court 
In the progress of this cause. 

"(6) That your orator may be granted and afforded ail such other, fur- 
ther, and gênerai relief In the premises as the nature cf its case may require 
and to the court shall seem meet and appropriate. 

"And your orator will ever pray, etc. 

"The sald défendants are, and each of them Is, required to answer tho 
followlng Interrogatories numbered respectlvely 1, 2, 3, 4, 5, 6, and 7 : 

"(1) State how many Briggs cigarette machines hâve been sold by or In 
the name of the Winston Cigarette Machine Company sincethe24th day of 
August, 1899, or placed by or in the name of the sald company In the United 
States and Canada sinee the sald 24th day of August, 1899 ; to whom sold, 
or with whom placed, giving the date of each such sale or placing, and the 
résidence of the party or parties to whom sold or with whom placed, and 
the contents of any contract or contracts, in pursuance of whlch any such 
machine so sold or placed since the date aforesald may hâve been sold or 
placed, with référence to operating any such machine or machines, or per- 
mitting the same to be shlpped, outslde of the United States and Canada. 

"(2) State whether or not during the year 1900, or at any time since the 
24th day of August, 1899, you, the Winston Cigarette Machine Company, or 
you, W. T. Brown, as agent, offleer, or représentative of the said company, 
or actlng In Its name, sold, dlrectly or indlrectly, any Briggs cigarette ma- 
chines to be shipped to or used in Porto Rico, or whlch were In feict shlp- 
ped to or used In Porto Rico, giving the dates, the names, and résidences of 
the person or persons to whom any Briggs cigarette machines were so sold, 
shlpped, or consigned, and the priée or priées obtained therefor. 

"(3) State whether or not In the year 1903, or at any time since the 24th 
day of August, 1899, you, the Winston Cigarette Machine Company, or you, 
W. T. Brown, actlng as agent, officer, représentative of, or In the name of, 
the Winston Cigarette Machine Company, sold, dlrectly or Indlrectly, any 
Briggs cigarette machines to be used in Lima, Peru, or whlch were in fact 
shlpped to Lima, Peru, or used there, giving the number of the machines, 
the date of the transaction or transactions, the name of the purchaser or 
purchasers, consignée or consignées, and the price at whlch any such ma- 
chine or machines were sold. 

"(4) State whether or not In the year 1904, or at any time since the 24th 
day of August, 1899, you, the Winston Cigarette Machine Company, or you, 
W. T. Brown, as agent, offleer, or représentative of, or actlng in the name 
of, the Winston Cigarette Machine Company, sold to the Impérial Tobacco 
Company, Limited, of St. Johns, Newfoundland, or to any other person to 
be used In Newfoundland, any Briggs cigarette machines, giving the date of 
any such sales, the name of the purchaser or purchasers, and the amount 
for whlch any sueh machine or machines were sold. 

"(5) State whether or not during the year 1905, or at any time since the 
24th day of August, 1899, you, the Winston Cigarette Machine Company, or 
you, W. T. Brown, actlng as agent, offleer, or représentative of the said Win- 
ston Cigarette Machine Company, or actlng in Its name, sold any Briggs cig- 
arette machine or machines for use in Lima, Peru, or which were in fact 
afterwards shipped to Peru, giving the- date of any such sales or shlpments, 
the name of the purchaser or purchasers, consignée or consignées, and the 
prlce for whlch such machine or machines were sold. 

"(6) State whether or not you, the Winston Cigarette Machine Company, 
or you, W. T. Brown, as agent, offleer or représentative of the Winston Cig- 
arette Machine Company, or otherwise actlng in its name or In its behalf, 
at any time since the 24th day of August, 1899, sold any Briggs cigarette 
machines to be shipped or used outslde of the United States and Canada, 
or whlch were shipped or used outside the United States and Canada, giv- 
ing the names of ail such purchasers or consignées, or any such, the date 
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of such transactions or sUpments, and the price obtalned for each such ma- 
cbme. 

"(7) Please produce and file any and ail documentary évidence or papers 
In your possession or control, or in the possession or control of either of 
you, with référence to any such sale or sales, or shipment or shipments, for 
use or to be sMpped outside of the United States and Canada, Includlng ail 
correspondence between you, or either of you, and any purehaser or con- 
signée of any Briggs cigarette machine or machines outside of the United 
States and Cana.da, and any contract that may hâve been entered into be- 
tween the Winston Cigarette Machine Company, in its name or on its be- 
half, and such consignées or purchasers, or any such, with référence to the 
use or shipment of such machine or machines outside of the United States 
and Canada." 

The trial court dismissed the bill without préjudice for wam of 
equity cognizance. 

[1] We find no ground for sustaining equity jurisdiction on the 
theory of a right to an accounting. The bill discloses no mutual ac- 
counts in the proper sensé of the term (3 Pomeroy Eq. Jurisp. [2d 
Ed.] § 1421), and there is no such intricacy or complexity of accounts 
alleged as to give equity jurisdiction 

[2] Nor is such showing made Ol the need of a discovery as to 
give equity jurisdiction, even in the light of Caroenter v. Winn, 221 
U. S. 533, 539, 31 Sup. Ct. 683, 55 L. Ed. 842; Russell v. Clark, 7 
Cranch, 69, 91, 3 L. Ed. 271; U. S. v. Bitter Root Co., 200 U. S 
451, 472, 475, 26 Sup. Ct. 318, 50 L. Ed. 550; 1 Pom. Eq. Jurisp 
(2d. Ed.) § 229. 

[3] The prayer for injunction to restrain the alleged breaches of 
contract next deserves considération. The test of equity jurisdiction 
in cases such as this is the inadequacy of the remedy at law. 3 
Pom. Eq. § 1341. The only suggestion of inadequacy of the légal 
remedy lies in the allégation that the Winston Company is insolvent. 
Qne of the défendants, Brown, is not alleged to be insolvent. The 
one that is alleged to be insolvent stands on the books of complain- 
ant as the owner of 186 shares of the capital stock of the complain- 
ant Company. 

[4] The liability of Brown to the complainant, if the allégations 
of the bill be sustained, bas not been questioned and is supported by 
an array of authority. See, for instance. Angle v. R. Co., 151 U. 
S. 1, 14 Sup. Ct. 240, 38 L. Ed. 55; 38 Cyc. 509; Employers' Club 
V. Blosser, 122 Ga. 509, 50 S. E. 353, 69 L. R. A. 90, 106 Am. St. 
Rep. 137, 2 Ann. Cas. 694; Haskins v. Royster, 70 N. C. 601, 16 
Am. Rep. 780; Doremus v. Hennessy, 176 111. 608, 52 N. E. 924, 54 
N. E. 524, 43 U R- A. 797, 802, 68 Am. St. Rep. 203 ; Morgan v. 
Andrews, 107 Mich. 33, 64 N. W. 869 ; 10 Cent. Dig. Conspiracy, § 
7 et seq. ; 4 Dec. Dig. Conspiracy, § 8 ; Motley v. Détroit Co. (C. C.) 
161 Fed. 389; 2 Addison Torts, 740; 30 Cyc. 177, 178; 8 Cyc. 
660; 4 Ency. PI. & Pr. 740; Raymond v. Yarrington, 96 Tex. 443, 
72 S. W. 580, 73 S. W. 800, 62 L. R. A. 962, 97 Am. St. Rep. 914; 
Martens v. Reilly, 109 Wis. 464, 84 N. W. 804. 

[5] As will be hereafter shown, complainant has a lien on the stock 
of the Winston Company, and on dividends accruing thereon, reserved 
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iflîtS articles of association. In 2 Cook Corp, (jch Ed.) § 523, ît îs 
said;_, 

"When a lien is expressly glven to the corporation by Its charter or by 
statute, ail persons purchasing the stock are affected by the statute and must 
take notice of it. A statutory lien need .not be set eut in the certiflcate of 
stock In order to glve notice to the transférée." 

See, aiso, 10 Cyc. 585. 

To the extent of the value of the shares held by the Winston 
Company, therefore, that défendant is not insolvent; and it cannot 
by transfer of its shares prevent satisfaction of a pecuniary recovery 
against it by complaintant. We find in the case before us no such 
inadequacy of the remedy at law as would warrant injunction. 

[6] Under the circumstances of this case, another reason for re- 
fùsing an injunction lies in a rule, to which there are exceptions not 
hère of interest, that an injunction will not be issued to restrain a 
breach of a long term contract. The contract at bar is without time 
lirait. An injunction to prevent breaches of contract is frequently a 
négative enforcement of spécifie performance. 3 Pom. Eq. § 1341. 
Spécifie performance is frequently denied of contracts "whose per- 
formance would be continuous and would require protracted supervi- 
sion and direction." Id., § 1405, note p. 2167. See, also, Strang v. 
Railroad Co., 101 Fed. 511, 517, 41 C. C. A. 474; Ross v. Railroad 
Co., Woolw. 26, 20 Fed. Cas. 1245, 1250; Texas & P. R. Co. v. 
Marshall, 136 U. S. 393, 405, 10 Sup. Ct. 846, 34 L. Ed. 385 ; Mar- 
ble Co. V. Ripley, 10 Wall. 339, 358, 19 L. Ed. 955; Shubert v. 
Woodward, 167 Fçd. 47, 56, 57, 92 C. C. A. 509; Sewerage Board 
V. Howard, 175 Fed. 555, 559, 99 C. C. A. 177; Berliner Co. v. Sea- 
man, 110 Fed. 30, 34, 49 C. C. A. 99; General Electric Co. v. West- 
inghouse (C. C.) 144 Fed. 458, 462. 

[7, 8} Equity jurisdiction to prevent a multiplicity of suits seems 
to us to be also wanting. The fact that by the decree below com- 
plainant is confronted by the necessity of recovering judgment at law 
before it can proceed in equity to enforce its lien présents no case 
of multiplicity of suits within the correct meaning of the term. ït 
is but the usual course of a claimant to damages that he recover judg- 
ment at law and thereafter enforces the lien he may acquire by suit 
in equity. The fact that Brown has heretofore sued for dividends 
and that he may do so again is also not sufficient. Once complainant 
has reduced its claim for damages to judgment, such judgment can 
be set off against Brown's possible suit at law for dividends in the 
law court in Virginia. Section 3298, Code Va.; 5 Rob. Pr. 964; 1 
Barton Law Pr. (2d. Ed.) 510. Moreover, the mère fact that Brown 
will "doubtless" sue again for dividends is not enough. The right of 
complainant to damages is resisted and has not been adjudica-ted. 
The case is analogous to that of complainant seektng relief f rom an- 
ticipated repeated actions of ejectment where complainant's title ha.s 
not been established at law. "In such cases * * * equity, will 
not interfère on behalf of plaintiflf * * * until the plaintiff's title 
has been sufficiently established by the décision of at least one action 
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at law in his favor ." 1 Pom. Eq. § 253. The same author says (1 
Pom. § 254) : 

" * • • A court of equity will not exercise Jurisdlctlon on this par- 
tlcular ground, v.nless Its Interférence is clearly necessary to promote the 
ends of justice aud to shleld tàe plaintiff from a litigation wMch la evident- 
ly vea)aUous." 

In 1 High on Injunctions (2d Ed.) § 61, it is said: 

"Equity wlU interfère • • • to restrain useless and vexations litiga- 
tion. * • •" 

The facts asserted in the bill do not warrant a belief that Brown 
will institute vexatious litigation. See, also, Boise Co. v. Boise City, 
213 U. S. 276, 286, 29 Sup. Ct. 426, 53 L. Ed. 796; 22 Cyc. 769. It 
has been well said that : 

"Mère appréhensions or fears on ttie part of the person seelilng relief that 
the défendant may institute actions against him in the future wHl not war- 
rant a court of equity in enjoiniug the bringing of such actions." 1 High, 
Injunc. 1 64. 

The bill hère asserts appréhension on complainant's part, but does 
not allège threats by Brown. 

There are no allégations in the bill charging that complainant has 
now a lien on shares of its stock heretofore transferred by the Winstor; 
Company to others than Brown. Consequently multiplicity of suits 
cannot be predicated on the theory that complainant now has a lien on 
stock originally issued to the Winston Company and transferred to 
others than Brown prior to the filing of this bill. 

[9] We now reach the ground for equity jurisdiction most strongly 
relied upon by complainant. The bill asserts that complainant has a 
lien on the shares of stock owned by the défendants and on dividends 
due and to become due to them and prays for the enforcement of this 
lien. The language of the articles of association of the complainant 
corporation is: 

"The Company shall hâve a first and paramount lien upon ail the shares 
regtstered in the name of eaeh member * * * for hls debts, liabilities, 
and engagements * * ♦ to or with the company, whether the period for 
the payment, fulfillment, or discharge thereof shall hâve aetually arrived or 
not. And such lien shall extend to ail dividends from time to time declared 
in respect of such shares." 

The right to reserve a lien by the charter or articles of association 
of a corporation is not questioned. 2 Cook Corps. (Sth Ed.) § 520 et 
seq.; 2 Thomp. Corps. §§ 2322, 2327; 3 Thomp. Corps. § 3247; 
10 Cyc. 580; Union Bank v. Laird, 2 Wheat. 390, 4 L. Ed. 269; 
Bohmer v. Bank, 77 Va. 445. 

That the lien hère reserved embraces a demand for damages such as 
is hère asserted is questioned ; but we are of opinion that it does. 
The language used is too broad to be restricted to mère engagements 
to pay subscriptions to the stock of the company. "Liability" is an 
exceedingly comprehensive term. Bouvier defines it as : 

"Responsiblllty ; the state of oue who is bound in law and justice to do 
Bomething which may be enforced by action." 
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See, also, 5 Words and Phrases, 4111, 4114, 4115. 

Moreover, we hâve nothing in the record before us on which to 
found a supposition that the incorporators of the complainant Com- 
pany contemplated only the ordinary subscriptions to its stock payable 
in money. The stock held by the défendants was issued in considéra- 
tion that the complainant company should hâve, inter alia, the right 
to purchase at a fixed low priée machines to be made by the Winston 
Company and the sole right to sell them except in the United States 
and Canada. It may even be that no issues of stock were contemplated 
except under similar circumstances, or that at least a large proportion 
of the stock was intended to be so issued. And if contracts such as 
that which is set up at bar were contemplated by the incorporators, it 
is not improbable that the word "liabilities" was used for the very 
purpose of embracing just such a claim as is hère asserted. But, in 
any event, the word is too broad to be restricted to obligations fixed 
in amount by agreement of the parties or by judgraent. In 25 Cyc 
223, the word "liability" is defined as: 

"A broad term ; [which] may be employed as meaning a state of being llable, 
* • * responsibillty ; * • • the condition of being actually or poteutl- 
tially subject to an obligation. ♦ • * » 

In Rapelje & Lawrence Law Dict. it is said: 

"It is used either generally, as Includlng every klnd of obligation, or In the 
more spécial sensé to dénote Inchoate, future, unaeoertained, or Imperfect ob- 
ligations, as opposed to 'debts,' the essence of which Is that they are ascer- 
tained and certain." 25 Cyc. 223, note. 

In Lattin v. Gillette, 95 Cal. 319, 30 Pac. 546, 29 Am. St. Rep. 115, 
it is said : 

"The word 'llablUty' * • * Is the condition in which an indivldual la 
placed after a hreach of Ma contract, or a violation of any obligation restlng 
upon hlm." 18 Am. & Eng. Ency. (2d. Ed.) note p. 848. 

See, also, Cochran v. U. S., 157 U. S. 296, 15 Sup. Ct. 628, 39 L. 
Ed. 704. As one of the commonest uses of the word "liability" is to 
express an obligation or responsibility which may be enforced by ac- 
tion, this word must be held to embrace an unadjudicated demand 
for damages. It seems to us therefore that the language quoted was 
intended to and does embrace the liability hère asserted and does give 
a lien on the stock and dividends as is alleged. 

[10] The lien thus given is an équitable lien (Walker v. Brown, 165 
U. S. 654, 664, 17 Sup. Ct. 453, 41 L. Ed. 865; 3 Pom. Eq. § 1235), 
and the fact that it is enforceable only in equity gives to the conten- 
tion now under considération such force as it possesses. From such 
examination as we bave been able to make of the authorities it would 
seem that an unadjudicated demand for damages which is secured by 
lien is quite unusual. While there may be such cases reported, we 
hâve failed to find any decided case in which this exact combination 
of facts actually existed. The fact that there is equity jurisdiction in 
the fédéral courts to enforce mortgages for future advances (Jones 
v. Guaranty Co., 101 U. S. 622, 25 L. Ed. 1030), to enforce an équita- 
ble lien to secure such advances (Walker v. Brown, 165 U. S. 654, 17 
Sup. Ct. 453, 41 h. Ed. 865), and to enforce mechanic's liens (Sheffield 
Co. V. Witherow, 149 U. S. 574, 579, 13 Sup. Ct. 936, 37 h. Ed. 853; 
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Idaho Co. V. Bradbury, 132 U. S. 509, 515, 10 Sup. Ct. 177, 33 L. Ed. 
433), is not sufficient to guide us hère, for in ail of those cases the 
complainant was a contract créditer and not a mère claimant of dam- 
ages. This is also true as to Seymour v. Freer, 8 Wall. 202, 19 L. 
Ed. 306; Townsend v. Vanderwerker, 160 U. S. 171, 16 Sup. Ct. 258, 
40 L. Ed. 383; Wylie v. Coxe, 15 How. 415, 14 L. Ed. 753; Wehner 
V. Bauer (C. C.) 160 Fed. 240; and George v. Wallace, 135 Fed. 286, 
"292, 68 C. C. A. 40— in which last case it is said : 

"A suit for the enforcement of a lien or for the enforcement and adminis- 
tration of a trust Is one peeuUarly of équitable cognizanee, and may be maln- 
talned by a contract creditor whose clalm has not been redueed to judgment." 

In Case v. Beauregard, 101 U. S. 688, 691 (25 L. Ed. 1004), it was 
said : 

" * • * It may be said that whenever a creditor has a trust In his favor 
or a lien upon property for the dcht due hlm he may go Into equlty withoat 
exhaustlng légal processes or remédies." 

In Jackson v. Bell, 31 N. J. Eq. 554, 558, it is said that: 
"A clalm for uncertaln and unllqul^ated damages is not a debt" 

It is highly probable that the word "debt" in the foregoing quota- 
ihn from the Suprême Court was not used as including an unadjudi- 
cated demand for damages, for the case before it (99 U. S. 119, 25 L. 
Ed. 370) was that of a contract creditor. 

Lilienthal v. McCormick, 117 Fed. 89, 98, 54 C. C. A. 475, and Witz 
V. Mullin, 90 Va. 805, 807, 20 S. E. 783, are cases which may be 
thought to suggest inferentially that equity jurisdiction exists to en- 
force a lien securing a claim for damages. But in neither was this 
question actually decided, and in the latter Judge Lewis said: 

"It is certainly a proposition not to be dlsputed that a clalm to damages 
for a breach of contract, merely sounding in damages, is not a lit subject for 
the jurisdiction of a court of equity." 

In Oelricks v. Spain, 15 Wall. 211, 228 (21 L. Ed. 43), it is said: 

"Besldes, there is an élément of trust in the case, which, wherever it exists, 
always confers jurisdiction in equity." 

But this was not a suit to enforce a claim for damages, and the 
ground of equity jurisdiction chiefly relied upon was the equity to pre- 
vent multiplicity of suits. Clews v. Jamieson, 182 U. S. 461, 481, 21 
Sup. Ct. 845, 45 L. Ed. 1 183, was a suit in which damages for breach 
of contract were sought. But in the opinion it is said : 

"Upon ail the facts we thlnlc that the jurisdiction of the court was plalnly 
established lecause under the circumstances the complainants had no adéquate 
and full remedy at law." 

It is certainly true that equity will award damages as incidental to 
équitable relief. 2 Story Eq. Jurisp. (6th Ed.) §§ 794, 799; Ferson 
V. Sanger, 8 Fed. Cas. 1165, 1168; Magic Co. v. Elm City Co., 16 
Fed. Cas. 403; Burdell v. Comstock (C. C.) 15 Fed. 395; Insc. Co. v. 
Garrett, 125 Fed. 589, 593, 60 C. C. A. 395 ; Clews v. Jamieson, 182 
U. S. 461, 21 Sup. Ct. 845, 45 L. Ed. 1183. 

In the case at bar it is clear that the demand for damages is not 
194 F.— 61 



962 194 FEDEEAL KEPORTBR 

inddehtal to the équitable remédy of enforcement of complainant's 
lien. The prayers for injunction, discovery, and accounting not be- 
ing well founded, the claim for damages is the principal demand, and 
enforcement of the lien is incidental and auxiliary thereto. Indeed, 
the right to the enforcement of the lien can only arise after complain- 
ant has successfully maintained its claim to a right to damages. If 
the trial court had taken jurisdiction, it would hâve been in order to^ 
award damages primarily and not incidentally. The jurisdiction there-* 
fore cannot possibly be maintained on the theory that damages would 
be bere' awarded as incidental to the équitable relief prayed. And this 
conclusion leads to the further conclusion that there is no equity juris- 
diction hère because the case is in chief a demand for damages, such 
as is pèculiarly appropriate to the jurisdiction of the law court, with 
an équitable feature which is merely auxiliary and incidental to the 
deman,d for damages. The bill présents no equity, to avoid multi- 
plicity of suits, no equity for discovery, accounting, or injunction. 
Therefore the doctrine that the equity court having jurisdiction for 
one purpose will do complète justice goes not so far as to embrace 
this case, as in it the sole right to équitable relief is dépendent on and 
merely auxiliary to a disputed demand for unadjudicated damages. 
In Swan Co. v. Frank, 148 U. S. 603, 609, 612, 13 Sup. Ct. 691, 
693 (37 L. Ed. 577), complainant asserted in equity an unadjudicated 
demand for damages against stockholders of corporations who held 
funds alleged to be impressed with a trust in favor of complainant. 
The court said : 

"The theory of the blU Is that the assets of the rendor corporations which 
hâve been distributed to and received by the défendants as stockholders con- 
stltute a trust fund for the payment of ail debts and demands against the 
eompanies, and may therefore be followed in the hands of, and recovered f rom, 
such stockholders, to the extent necessary to discharge valid claims against 
the corporations from which they were received. The funds sought to be 
reached are undoubtedly applicable, under proper proceedings against ail nec- 
essary parties, to the payment, so far as may be needed, of outstanding in- 
debtedness against the corporations which distributed the same ; but the dlffl- 
culty hère Is that the complainant has not adopted the requlsite and neces- 
sary procédure to subject said funds tliereto. It has no judgment against the 
corporations by which it was defrauded, nor are such corporations made par- 
ties défendant to the suit or brought before the court. * * • 

"We are also dearly of opinion that the court below was correct in sus- 
talnlng the demurrer to the bill upon the other ground asslgned, that the com- 
plainant had not previously reduced its demand against the vendor corpora- 
tions to judgment. That claim was purely légal, involvrng a trial at law be- 
fore a jury. Untll reduced to judgment at law, it could not be made the basis 
of relief In equity. This is well settled by the décisions of this court in Tay- 
lor V. Bowker, 111 U. S, 110 [4 Sup. Ct. 39T, 28 L. Ed. 368] ; National Tube 
Works Co. V. Ballou, 146 U. S. 517, 523 [13 Sup. Ct. 165, 36 L. Ed. 1070] ; 
and Scott v. Neely, 140 U. S. 106, 115 [11 Sup. Ct. 712, 35 L. Ed. 358]. In 
this latter case the subject Is fully reviewed and the question settled so far 
as the fédéral courts are concerned." 

If the Suprême Court, in deciding this case, regarded the claim of 
the complainant as secured by a trust, or a right analogous thereto, 
this case is conclusive of the case before us. The language of the 
court indicates an opinion that the trust existed. If the court had 
regarded a trust merely as a right presently enforceable in equity, it 
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would probably hâve refused jurisdiction with the simple déclaration 
that no trust existed in favor of a mère claimant of damages. But it 
is net impossible to conceive of a trust enforceable only after the ben- 
eficiary has taken some preliminary proceeding, and the opinion in 
question strongly suggests that such was the theory of the court. The 
lien of a vendor exists before the purchase money secured thereby be- 
comes due, although no right to enforce the lien arises until after 
default. The trust created by an ordinary deed of trust exists from 
the delivery of the deed, although the right to sue for its enforce- 
ment does not exist until the obligation secured thereby has been 
broken. 

The decree below must be affirmed at the cost of appellant. 

Affirmed. 



TEANSJT DEVELOPMENT CO. v. CHEATHAM ELECTRIC SWITCHING 

DEVICE CO. 

NASSAU ELECTRIC E. CO. v. SAME. 

(Circuit Covftt of Appeals, Second Circuit. February 2, 1012.) 

Nos. 164, 165. 

1. Appeal and Eebok (I 999*) — Review — Questions oy Eact. 

In the fédéral courts, questions of fact, which hâve been determined 
by the verdict of a jury, properly instructed, are not reviewable by the 
appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3912- 
3921, 3928, 3924; Dec. Dlg. § 999.*] 

2. Patents (§ 276*) — Actions at Law fob Infringembnt — Questions foe 

JUET. 

In an action at law for infrlngement, upon conflicting proof, It Is a 
question for the jury to pass on whether the patented invention is of a 
primary character and the patent a pioneer patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 240, 432-434; 
Dec. Dig. § 276.*] 

3. Patents (§ 274*) — Action roB Infbingement — Damages — Pboop or Dam- 

ages. 

To entitle the owner of a patent to recover damages from a user of 
infrlnging devices, he is not required to prove that, if défendant had not 
used such devices, he would hav-e purchased those made under the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 419-421; Dec. 
Dig. § 274.*] 

4. Patents (§ 276*) — Validitt and Infringembnt — Railwat Elecibio 

Switch. 

The charge of the court, in. an action to recover damages for Infrlnge- 
ment of Cheatham patents, No. 612,702 and No. 917,541, for electric 
railway switches, resultlng In a verdict finding validity and infrlngement, 
considered, and held not erroneous. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 240, 432-434; 
Dec. Dig. § 276.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Actions at law by the Cheatham Electric Switching Device Com- 
pany against the Transit Development Company and the Nassau Elec- 

•IPor other cases see same topic & § numbsb In Dec. & Âm. Digs. 1907 to date, & Rep'r Indexe* 



964 194 FEDERAL REPORTER 

trie Railroad Company, respectively. Judgments for plaintîff, and de- 
fendants bring error. Affirmed. 
See, also, 190 Fed. 202. 

Thèse two actions corne before thls court for revlew npon wrlts of error 
to the Circuit Court. Tlie actions were tried together as one action in tlie 
trial court, and àssignments of error liave been argued together in this court. 
A, single opinion will therefore dispose of both causes. The actions are each 
for infringement of two patents. The flrst was issued October 18, 1898, to 
Robert V. Cheatham for an automatical electrically eontroUed railway switch. 
The single elalm Involved reads as follows: 

"3. In an electrically controlled switch-operating meehanism, the combina- 
tion with a trolley wlre, and trolley wheel, and a double solenoid having a 
eore armature connected with the switch point-rail, of parallel contact strlps 
supported at opposite sides of the trolley wire and having upward incliued 
ends, one of said strlps belng intégral throughout and the other being divided 
into three sections, an electro-magnet having a spring armature and two con- 
tact plates for said armature, the winding of said electro-magnet being con- 
nected with the trolley wire and with the Intégral contact strip, a wire Con- 
necting the spring armature with the middle section of the divided contact 
strip, and wires Connecting the contact plates of said spring armature with 
the wlndlngs of the double solenoid, substantially as described." 

The second patent, No. 917,541, was Issued to the same inventer Aprll 6, 
1909, for an electric switehing device for railways. Two claims involved read: 

"1. In a device of the class described a trolley pan having parallel flat 
strlps with flat bottoms incllned at an angle ta the horizontal and conducting 
bars secured to said incllned lower surfaces. 

"2. In a device of the class described a trolley pan having parallel flat 
strlps with incllned lower surfaces, conducting bars, insulated from each 
other and secured to said lower surfaces, and means for throwing a switch 
point connected with some of said conducting bars." 

Kîddle & Wendell and W. C. Margeson (Alfred W. Kiddle and 
Charles A. Wendell, of counsel), for plaintifïs in error. 
O. E. Edwards, Jr., and Hamilton R. Squier, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

IvACOMBE, Circuit Judge (after stating the facts as above). The 
amount of the verdict was $551.44 against the Transit Company, being 
damages for eight infringing devices; that against the Nassau Com- 
pany was $413.58, being damages for six infringing devices, which six 
devices were part of the eight included in the Transit action. The 
plaintifï is not entitled to double damages for the same infringement, 
but it is not necessary to discuss this part of the case, because any 
error of that sort in the verdicts was cured by the court's direction at 
the foot of the judgment, instructing the clerk not to issue exécution 
against the Nassau Company if the judgment against the Transit 
Company were collected. 

[ 1 ] There was such a conflict of testimony (including the experts') 
touching the main issues as made it the duty of the trial judge to 
submit to the jury the two fundamental questions of fact: "Was there 
invention?" "Was there infringement?" As we pointed out recently 
m Heide v. Panoulias, 188 Fed. 915, 110 C. C. A. 656, when questions 
of fact are disposed of by the trier of the facts in an equity suit, his 
décision may be reviewed on appeal. When disposed of by the verdict 
of a jury, properly instructed, its décisions on those points are not re- 
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vîewable by the appellate court. The case at bar is like that consid- 
ered by the Suprême Court in Bischoiï v. Wethered, 76 U. S. 812, 19 
L,. Ed. 829, where the record contained "much more than a f ew certified 
copies of jssued patents," which the court would be entirely compétent 
to construe for itself. The only question, therefore, for this court to 
dletermine, touching invention and infringement, is whether there was 
error in the instructions given to the jury or in some refusai to charge 
as requested by défendants. 

The colloquial charge was a long one, and to one part of it only 
was there an exception reserved. This exception reads : 

"To so much of the charge which seems to indicate that Cheatham's flrst 
patent covered the mechanlsm broadly, whereby the motorman could leave 
the current ofC or on to throw the switch point, without regard to the mochan- 
ism by which this resuit is accomplished, and not lim'ited to the devices as 
shown and described in clalm 3." 

The passages in the charge apparently referred to are found at fob'os 
1,380 and 1,381, where the court told the jury it was for them to dé- 
cide whether or not Cheatham "had an idea which was entirely new 
as to accomplishing this thing in this way." Immediately thereafter, 
in referring to this suggested "new idea," the judge spoke of it as 
"taking the current f rom one trolley wheel, so as to throw the switch if 
power were used, or to leave the switch alone, or throw it back, if no 
power were used." Standing alone and apart from anything else in 
the charge this statement might possibly be understood as intimating 
that the invention consisted in a method of manipulating the flow of 
the curi-ent rather than in the combination of mechanical éléments by 
which such manipulation was accomplished. But it should be noted 
that in endeavoring to make the situation plain to the jury the court 
did not use thèse words "method" and "combination" in the technical 
sensé familiar to patent lawyers and experts, and of which a jury of 
laymen would hâve no appréciation. He used the words as they are 
understood in common parlance. Moreover, whatever there might 
hâve been which was misleading in the words above quoted, it was 
promptly and fully corrected. When def endant's counsel asked for an 
exception in the language above quoted, the court said: 

"Of course, I do not intend to charge that he could do that, except by any 
particular device, or the device with an équivalent structure. I am not claim- 
Ing that he would do it by an entirely différent method. The jury will under- 
stand that, if I hâve used gênerai language in that way, wherever I hâve re- 
ferred to Mr. Cheatham having a method for doing this, I hâve meant a 
method as described in claim 3 of this patent." 

Subsequently, at the request of défendants, the court charged that: 

"The words 'substantially as described,' as set forth in claim 3 of patent 
612,702, are words of limitation, and thèse words limit the éléments of the 
claim to éléments in combination having the form and constructed and operat- 
Ing as shown and described in the spécifications." 

This was the last instruction to the jury on this whole subject of 
methods and combinations. It is so plain and spécifie that it must 
be assumed that they understood it, and, since it states the law of the 
case accurately, défendant can take nothing by reason of its exception 
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tx> the less çaref^lly expressed laiiguage of the colloquîal charge. This 
disposes ofassiignments of error 5, 6c, and 6d. 

Error is assigiied to refusais to instruct the jury that defendant's 
devices did not infringe daim 3 of the first patent; because neither of 
défendants' contact strips has upturned ends to deflect the trolley 
wheel. rThat involved a question of fact, upon which there was con- 
flicting testimony. The trial court properly left it to the jury to dé- 
termine, and to its instructions to them on the subject of équivalents 
no exception was reserved. The jury's conclusion on the conflicting 
évidence is final. This disposes of assignments 6a and 6b. 

Assignment of error 6g is to a refusai to charge that, in view of the 
State ol the art, claim 3 cannot be construed to covèr défendants' de- 
vices, This may be similarly disposed of. There was conflicting évi- 
dence, and the question was sent to the jury under instructions not 
excepted to; 

A like disposition must, for similar reasons, be made of assignment 
6h, the refusai of a request to charge that claims 1 and 2 of patent 
917,541 cannot be construed to cover defendant's devices. 

Assignment 6e is to refusai to charge that : 

"Neither of the two patents sued upon is a pioneer or prlmary Invention, 
and hence is not entitled broadly to the doctrine of équivalents, but is only 
entitled to a narrow range of équivalents." 

The court so ch^rged as to the second patent, but refused so to 
charge as to the first one. In the course of the colloquial charge the 
court did not instruct the jury that the plaintiff was a "pioneer," as 
défendants upon the argument contended that he did. What the 
court said was that : 

"If Mr. Cheatham had an idea whioh was entirely new as to accompliahing 
this thing In this way, then the language of the patent would give hlm a pio- 
neer patent" 

[2] The question of pioneership dépends, of course, upon the prior 
State of the art and the skill of the calling, matters pf fact about which 
there was a conflict of testimony; so the court léît it to the jury to 
décide whether or not the first patent was a pioneer. He gave them 
proper instructions on that point, which were not excepted to. Their 
conclusion on such point is final. Upon conflicting proof it is a ques- 
tion for the jury to pass upon whether a patented invention is of a pri- 
mary character and the patent a "pioneer patent." Royer v. Schultz 
Belting Company, 135 U. S. 319, 10 Sup. Ct. 833, 34 L. Ed. 214. 

[3] Assignment 6f is to a refusai to charge that: 

"Inasmuch as plaintiff has not proven that it would hâve recelved any 
order for its swltehing devices from either of the défendants, it cannot re- 
cover." 

We think this request was unsound. It would require plaintiff spe- 
cifically to prove what in the nature of things can only be established 
by inference. When a person buys and installs an infringing device, 
it is to be assumed he does so because he finds it désirable or necessary 
to dto so; and the natural inference would be that, if he had not got 
the infringing device from the infringing manufacturer, he would hâve 
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got the équivalent device of the patent from some one licensed to make 
it, or if no one is so licensed, and the owner of the patent himself man- 
ufactures, then from such owner. 

No exception was reserved to those parts of the charge which stated 
the corrélations of the two défendant companies and specified the unit 
of damages per device. There is nothing, therefore, before us to 
which the argument as to possible error in calculating such unit can be 
advanced, and we cannot look into it. The only request as to the 
measure of damages was that the jury be charged that : 

"Plaintlfï cannot in auy event recover a verdict for tlie use of the six ma- 
chines against the défendant Nassau Company, and eight machines against the 
Transit Company, but can at most recover a verdict for eight switches in both 
cases." 

This was charged. 

[4] By exception to a refusai to dismiss the complaint at the close 
of the case défendants are entitled to présent hère (assignment 4) the 
grounds stated upon such motion, viz., that there was no proof of in- 
fringement by défendants or either of them. This assignment, how- 
ever, is without merit. It appears by stipulation that the Nassau Com- 
pany was a user of six of the infringing switches. From the stipula- 
tion, taken in connection with the agreement between the défendants 
and other companies, the jury were entitled to find that those six 
switches were bought by the Nassau Company from the Transit Com- 
pany, which was therefore a seller of them. As to the other two 
switches which the Transit Company bought, we hâve not been able to 
fmd spécifie évidence of their subséquent sale or use. But the court's 
attention was not called, either by motion or request, to the contention 
that there was some defect of proof as to thèse two, and the language 
of défendants' request last above quoted would seem to indicate that 
it was conceded that there was sufficient proof for the jury to consid- 
er as to whether they also had been sold or used. Under thèse cir- 
cumstances we can find no error in the verdict which includes thèse 
in the assessment of damages against the Transit Company. 

There has been no argument of any of the errors assigned to the 
admission or exclusion of testimony, so thèse need not be considered. 

The judgment is affirmed, with costs. 



McCASKET REGISTBR CO. v. DIVBXS. 

(Circuit Court of Appeals, Third Circuit. March 28, 1912.) 

No. 1,509. 

Patents (§ 328*) — Validitt and Infbinqement— Account REcoEDiNa Ap- 

PLIANCES. 

Thè McCaskey patent. No. 783,126, for a crédit accounting appllance, 
consisting of apparatus and appliances for carrying out a System for 
keeping records of crédit sales and of payments made thereon, in view 
of the prlor art must be narrowly construed and practically confined to 
its exact disclosures without the beneflt of the doctrine of équivalents. 
As so construed, held not infrlnged. 

•For other cases see saoï-i topic & g numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Suit in equity by the McCaskey Register Company against John 
R. Divens. Decree for défendant, and complainant appeals. Af- 
firmed. 

For opinion below, see 181 Fed. 171. 

Melville Church (John H. Roney and Edward R. Alexander, on 
the brief), for appellant. 

Clarence P. Byrnes (F. W. Bond, on the brief), for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and CROSS, 
District Judge. 

CROSS, District Judge. In the court below the appellant was com- 
plainant in a suit instituted against the appellee and défendant for an 
alleged infringement of patent No. 783,126, issued February 21, 1905, 
to one P. A. McCaskey, which had been duly assigned by him to the 
complainant. The Circuit Court, finding that the défendant had not 
infringed the patent, dismissed the bill of complaint with costs. Al- 
Lhough there are 22 claims in the patent. Nos. 2, 13, 15, and 22 only 
are in suit, and to them référence will later be madie. The patent is 
for a "crédit accounting appliance," and the patentée in his spécifica- 
tion described it in gênerai terms as foUows: 

"This Invention relates to Systems for keeplng records of crédit sales of 
merchandlse and also the cash payments thereon; and the invention has 
référence partlcularly to the apparatus and appliances for carrying out the 
Systems. 

"The objects are to Improve crédit Systems that are carrled out by means 
of dupUcate account slips or blUs and blU holders in lieu of régulât sets of 
account books, and to improve the varions means employed for carrying 
out such Systems as referred to above, so that the apparatus and appliances 
therefor may be conveniently handled and at the same time be inexpensive 
in first cost and economical in use. 

"With the above-mentioned and other objects in vlew, the invention con- 
sists In Improved apparatus and appliances whereby crédit aceounts may be 
recorded and kept, In the novel features of construction of the apparatus 
and appliances comprised in the means for carrying out the crédit System, 
and in the novel combinatlons and arrangements of parts, as hereinafter 
partlcularly described, and pointed out in the appended claims." 

It should be noted that the patent relates only to the apparatus and 
appliances for carrying out a System for keeping records of crédit 
sales and of payments made thereon, and does not in any wise em- 
brace the system itself, for, although McCaskey sought to hâve his 
patent include the systèm, his application therefor was denied. Briefly 
described, the apparatus consists of a loose-leaf book having the 
métal leaves pivotally attached to a base and mounted, in a cabinet. 
Upon both sides of the leaves are spring clips for attaching and holdl- 
ing the account slips. The clips are arranged in rows or columns in 
spaces separated from each other by strips of wood or partitions, 
which are the rubbing strips of claim 15 of the patent. The leaves at- 
tached to the base are removable from the cabinet for the purposc of 
being placed in a safe or elsewhere as desired, and in order to prevent 
the leaves of the book from opening when thus removed, the biU 



M'cASKET EEGISTER CO. V. DIVENS 969 

holder frame îs provîcîed with a yoke which clamps and holds the 
leaves securely. There are a number of patents in the prior art which 
disclose in combination substantially ail that is shown by the patent 
in suit. It is not, however, deemed necessary to consider them in 
détail, since this was sufficiently done by the court below. Accord- 
ingly, référence will be made to but one, that of McCaskey, No. 717,- 
247, issued December 30, 1902, but little more than two years prior 
to the patent in suit. This earlier patent of McCaskey discloses in 
combination substantially ail that the patent in suit discioses. The 
essential particulars in which his later patent differs from his earlier 
are that in the patent in suit he put clips, tab holders, index tabs, and 
rubbing strips on the back as well as on the front of his leaves, and 
changed the location of his tab holders on the wire clips, from their 
former position on the upper end of the clips to one more central. 
There was nothing new, however, in putting clips and tab holders on 
both sides of the leaves ; it is clearly shown in the prior art and was 
merely a mechanical duplication of parts, which did not involve inven- 
tion. The same is true of the position of the tab holders on the clips ; 
for whether they be located thereon at the upper or lower ends, or in 
the middle, is largely a matter of convenience. Their function would 
be the same. Hence if in practical use it were found more convenient, 
or less obstructive, to locate them at one point than at another, the 
requisite change in their location would immediately be suggested to 
the user, while the means involved in making it would be of the most 
simple and obvious mechanical character. What was said above with 
référence to putting the clips and tab holders on both sides of the 
leaves may also be said of a similar disposition of the rubbing strips, 
which are in reality little more than partitions, intended to keep the 
account slips apart and in columns. Moreover, they were shown in 
the McCaskey earlier patent, on one side of the leaf, and the placing 
of them on the reverse side did not involve invention. 

From what has been said, it is obvious that the patent is a very 
narrow one, and that, if it is sustained, it must be narrowly construed 
and practically confined to its exact disclosures. No broad construc- 
tion is permissible, nor can the doctrine of équivalents be applied with- 
out encountering the prior art and destroying the patent. Thus con- 
strued, the défendant has not infringed it. The feature of claim 2 
is the provision of a yoke for temporarily preventing pivotai move- 
ments of the bill holders or leaves relatively to the frame. The claim 
is broad enough to cover any kind of a yoke, but so many kinds ap- 
pear in the prior art or in gênerai use that almost any kind was open 
to adoption. McCaskey chose one form and must abide by his sélec- 
tion. The defendant's device shows a yoke which in structure and 
location is so différent from the complainant's that, under the circum- 
stances, it cannot be held to infringe it. The complainant's yoke, ap- 
plied to the defendant's device, would be inoperative. Claims 13 and 
22, with other éléments in combination, provide for bill clamps 
mounted on the bill holders, tab holders attached to the bill clamps, 
and index tabs mounted on, or attached to, the tab holders. The only 
différence between the two claims lies in the fact that in claim 13 the 
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tab holders are required to be attached to the bill clamps '*near the 
free ends thereof." The spécifie features of both daims are the intro- 
duction of the éléments of tab holders and index tabs. McCaskey's 
earlier patent shows similar indexing devices, but somewhat diiïer- 
ently located. The claims undier considération must be restricted to 
their expressed terms, as explained by the drawings and spécification. 
The compïainant is limited to what is shown and claimed. The de- 
fendant has neither tab holders nor index tabs within the meaning of 
thèse claims. We hâve no hesitancy in holding, under the circum- 
stances, that the defendant's device does not infringe them. 

Claim 15 calls, in addition to other éléments, for bill holders mounted 
on the frame and having pairs of apertures therein, bill clamps 
mounted oppositely on both sides of the bill holders and having mem- 
bers extending through the apertures to opposite sides thereof, and 
rubbing strips on the bill holders in pairs on opposing holders and co- 
operatiiig one with another. As already stated, rubbing strips or par- 
titions were old in the art, and while the defendant's device shows 
similar strips, they do not in his case perform the function of those 
of the patent in suit. In that patent, when the leaves are removed 
from the cabinet and clamped together for removal to a safe or else- 
where, the leaves in the process of adjustment necessarily slip one 
over the other for a space of about four inches, and the rubbing strips 
perform the function during that opération of keeping the account 
slips m place. On the contrary, the defendant's leaves, on being re- 
moved and clampedi together for the purpose mentioned, do not, or 
not to any material extent, slip or rub one over the other, for the rea- 
son that the leaves of the defendant's device are pivoted to the frame 
on a common axis, that is to say, on a single rod extending along 
the front of the frame; whereas, the complainant's are pivoted to the 
frame by separate rods and move on différent axes which causes them 
to slip or rùb against each other, as above mentioned. The claim 
under considération also provides for apertures in the bill holders, 
with bill clamps mounted oppositely on both sides of the bill holders, 
and having meipbers extending through the apertures to opposite sides 
thereof. Iti the. defendant's device, the ends of the bill clamps or clips 
are not paSsed through apertures in the biH holders, but through aper- 
tures in the rubbing strips or partitions. Hence it appears that the 
rubbing strips in this device perform not the same but a différent func- 
tion from that which they perform in the complainant's. The whole 
case has been carefully considered, wfth the resuit that other material 
différences in the devices hâve been found to exist, which, however, 
it is not'deemed necessary to specially set forth or consider. It is 
sufficient to say that the defendant's device dbes not infringe the 
claims in suit. 

Accordingly, the decree of the court below is affirmed, with costs. 
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•p. E. MYEBS & BHO. v. FAIRBANKS, MOItSR & CO. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1912.) 

No. 1,756. 

L Patents (§ 328*) — Invention— Poweb Fokce-Pump. 

The Myers patent, No. R70.002. for a power force-pump, Is vold for 
lack of invention, In vlew of the Walrath patent, No. 281,809, for a steam 
engine, which accomplished the object stated by Myers to be the pur- 
pose of his device in practlcally the same way; no invention being re- 
quired to adopt tbe same means to accomplisli the same end in a pump. 

2. Patents (§ 27*) — Invention— Adaptation of Old Means to Analogoub 

SUBJECT. 

it does not involve invention to apply an old proeess or machine or 
idea to a simllar or analogous subject, with no change in the manner of 
the application and no substantially différent resuit. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 31, 32; Dec. 
Dig. § 27.*] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of IlHnois. 

Suit in equity by Francis E. Myers and Phillip A. Myers, partners 
as F. E. Myers & Bro., against Fairbanlts, Morse & Co. Decree for 
défendant, and complainants appeal. Affirmed. 

H. A. Toulmin, for appellants! 

Howard M. Cox and Dwight B. Gheever, for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and ANDERSON, 
District Judge. 

ANDERSON, District Judge. This is an appeal from a decreé 
dismissing the bill in a suit by Francis E. Myers and Phillip A. Myers, 
ùnder the partnership name of F. E. Myers & Bro., against Fairbanks, 
Morse & Co., alleging inf ringement of the Myers patent, No. 670,902, 
March 26, 1901, for improvements in power force-pumps. 

[1] The object of the patentée is stated by hini in his patent thus: 

"My Invention relates to power force-pumps; and the object thereof Is 
to provide a compactly-built pump, adapted to operate in the ordinary way, 
having great strength and of îew parts, so that an efficient device may be 
built at a comparatively small cost" 

And further: 

"As it is the object of this invention to reduce the number of parts of the 
pump, to lessen the cost of manufacture of the same, and to arrange the 
parts thereof in a compact form and in such positions that the strain vi'iU 
be at the minimum, I hâve sought to use and place every part of the pump 
to the best advantage." 

The claim is : 

"In eombination In a pump, the horizontal cyllnder, a power-shaft, a bearlng 
for the power-shaft carrled by the cylinder-head at the upper part thereof, 
a transmitting-shaft, a bearlng therefor also carrled by the cylinder-head cen- 
trally thereof and below the upper bearing, the toothed wheels on the trans- 
mitting-shaft and extendlng along each side of the horizontal cylinder, the 
plnions on the power-shaft engaging with the toothed wheels, the pltmen, 

•For other caiea aee game toplc A { kdmbbb in Dec. ft Am. Dis». 1907 to dato, 4b Bep'r Indexe* 
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one on each slde of the cylinder connected to the toothed wheelB, and the cou» 
nection between the pltmen and the plston-rod, substantlally as described." 

Appellants' counsel in his brief says: 

"The pump of this patent • • • comprises a mechanlcal entirety, whosa 
component parts are incapable of division or separate use." 

After paraphrasing the description in the patent itself, appellants' 
counsel goes on to say: 

"It Is observable that ail thèse working parts are mounted upon or car- 
ried by the cylinder structure ; that In this sensé the pump is self-contained ; 
that the two shafts are close up to the cylinder, with no lost space between 
them ; that ail strains produeed by the pumping action in drawing and forc- 
ing water are met ultimately by the cylinder." 

And: 

"The clalm of the patent is directed to cover this unique and distlnctly new 
entirety, whose component parts are incapable of division or separate use." 

Appellants' chief expert says in answer to the question : 

"Please state brlefly what you understand to be the invention embraced in 
and covered by this patent A. (1) The patent In question relates to power 
foree-pumps and appears to set forth a distlnctly peculiar organizatlon of 
parts to bring about an exceedingly compact structure for efflclency and one 
susceptible of economical construction." 

It will thus be seen that what is claimed for Myers is that he took 
varions éléments, each of which was old, and brought them together 
in a new unitary structure. The object was to produce a pump that 
is "self-contained" and compactly and economically built. The idea 
was to mount the cylinder upon a strong base and to attach ail of the 
working parts to the cylinder, "as distinguished from putting the cyl- 
inder on a frame and carrying the shafts some distance from the 
cylinder on another and distant part of the frame," as stated by ap- 
pellants' counsel in his brief. 

If Myers had been the first to accomplish this, ît might be neces- 
sary to inquire whether it involved invention; but, was Myers the 
first to conceive the idea set forth in his patent and embodied in his 
pump? If he was not, the decree below should be affirmed. We think 
the idea of this patent is clearly foreshadowed in the Walrath patent, 
No. 281,809, issued July 24, 1883. Walrath claimed to hâve "invented 
certain new and useful improvements in steam engines," and he stated 
the object of his invention as follows: 

"This Invention was deslgned more especlally to Improve and slmpUfy the 
construction of the steam engine of such steam pumps as are used on portable 
and traction engines, where they are subjected to rough usage, in most cases 
by unskilled persons. However, the invention is applicable to other steam 
engines. My object is to use as few parts as possible in a compact arrange- 
ment, so that the steam engine shall be less liable to get out of order than the 
steam engines now usually employed in steam pumps, and so that the paris 
may be built very strong, without unduly addiug to the welght of the en- 
gine." 

The court below said of this Walrath patent : 

"The Walrath patent. No. 281,809, for a steam engine, Is an extremely close 
approach to whatever advantages there might be in the assembling of the 
varions ; parts of the patent in suit. This shows a cylinder-head carrying an 
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Intégral bearing for the fly-wheel shaft. The pltman and Its connection wlth 
the plston-rod very closely resemble that of the patent In suit. DupUcate the 
pltman and wheel of thls patent, add speed-reduclng gearing of the patent 
in suit, making, of course, the necessary changes in the cylinder to adapt 
It to be used as a pump, and we hâve au exact copy of the device of the pat- 
ent In suit. Walrath had precisely the same objects in mlnd as Myers ; 1. e., 
compactness, slmpUclty, and the use of few parts. Certainly a designer of 
pumps would flnd In thla Walrath patent the broad essential Ideas of the 
pump of the patent In suit." 

We not only agrée with the court below that "Walrath had pre- 
cisely the same objects in mind as Myers, i. e., compactness, simplicity, 
and use of few parts," but we think that he accomplished it in the same 
way. He mounted the cylinder upon a strong base and attached the 
working parts to the cylinder. He had the same problem to solve as 
Myers, and he solved it in the same way, and for so doing he pro- 
cured a patent for a steam engine for a steam pump. 

[2] It does not involve invention to apply an old process or ma- 
chine or idea to a similar or analogous subject, with no change in the 
manner of the application and no substantially différent resuit. Blake 
V. San Francisco, 113 U. S. 679, 5 Sup. Ct. 692, 28 L. Ed. 1070. Wal- 
rath taught Myers that the way to get the resuit desired in a steam 
engine was to mount the cylinder on a strong base and attach the 
working parts to the cylinder in the manner shown in his patent. It 
cannot amount to invention to adopt the same means to accomplish 
the same end in a pump. 

The decree dismissing the bill is affirmed. 



DANIELS V. WAGNER. 
(District Court, D. Oregon. Marcli 18, 1912.) 
No. 3,712. 
JE^BLio DAnoB (I 29*) — Fobebt Rbsekve— Exchange for Lieu Land— Vested 

EiGHTS. 

Complalnant, ownlng certain land wlthln a forest reserve, pursuant to 
Act Cong. .June 4, 1897, c. 2, 30 Stat. 86 (U. S. Oomp. St. 1901, p. 1541), 
authorlzing a sélection of other lands in lieu thereof, flled deeds con- 
veying the reserved land to the United States, wlth the regulslte ah- 
Btracts of tltle, and at the same tlme selected certain land In controversy, 
■which was then vacant unapproprlated land of the United States, open 
to settlement. Before the applications for exchange had been accepted 
or acted on by the local land oflace, défendant applied to enter the land 
80 selected under the Timber and Stone Act (Act June 3, 1878, c. loi, 20 
Stat. 89 [U. S. Comp. St. 1901, p. 1545]). Held, that complalnant, by 
fiUng the deeds to the forest reserve land, with hls lieu land sélection, did 
not thereby acqulre a vested right to the lieu land so selected, untll the 
eelection had been approved by the Commissloner of the General Land 
Office, prlor to which tlme sueh Commissloner had power to disapprove 
the sélection and award the land to défendant under hls tlmber and 
stone application. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 41-47; 
Dec.Dig. § 29.*] 

••For other cases see same toplc & § n0mbee In Dec. & Am. Diga. 1907 to date, 4 Rep'r Indexes 
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In Equity. Suit by A. D; Daniels against Jesse E. Wagner. On 
demurrer tô bill. Sustained. 

Platt & Platt, for plaintiff. 
F. H. Mills, for défendant. 

BEAN, District Judge. This îs a suit for a decree declaring the 
défendant to hold the légal title to certain real property in section 2, 
township 37 S., range 10 E., in trust for the plaintiff. The facts as 
they appear from the bill, in brief, are that on June 4, 1897, Con- 
gress passed an act providing, among other things : 

"That in cases in which a tract covered by an unperfected bona flde clalm 
or by a patent is included withln the llmlts of a public forest réservation, 
the settler or pwner thereof may, If he désires to do so, rellnquish the tract 
to the goternment, and may sélect in lieu thereof a tract of vacant land open 
to settlement not exceedlng in area the tract covered by his claim or patent" 
Act J.une. 4, 1897, c. 2, 80 Stat. 36 (U. S.. Comp. St. 1901, p. 1541). 

By virtue of the provisions of this law there was filed on Febru- 
ary 8, 1904, in the local land office, for and on behalf of the plaintiff, 
deeds by the owners of certain lands in the San Francisco Mountain 
forest reserve, accompanied by the requisite abstract of title, convey- 
ing such lands to the United States, and at the same time applications 
were made to sélect in lieu thereof the land in controversy; the same 
beingat.the tirae vacant, unappropriated lands of the United States, 
and open to settlement. Before the applications for exchange, had 
been accepted or acted upop by the local land office, or by it forwarded 
to or considered by the Commissioner of the General Land Office, 
the défendant applied to enter the lands so selected under the Timber 
and Sbne Act (Act June 3, 1878, c. 151, 20 Stat. 89 [U. S. Comp. 
St. 1901, p. 1545J). Subsequently such proceedings were had in the 
Land Department that the applications were rejected, the entry of the 
défendant approved, and patent issued to him. 

The plaintiff now claims that by filing the relinquishments in the 
local lapd office, and designating the tracts desired to be selected in 
lieu of that relinquished, he acquired a vested right or interest in the 
land so selected, which could not be impaired by subséquent applica- 
tions to pUrchase the same under the Timber and Stone Act, and he 
seeks tô invoke the rule applicable to homestead and pre-emption en- 
tries. I do not think the cases are at ail analogous. The homestead 
and pre-emption laws were intended for the benefit of actual settlers, 
and so tender hâve the courts been of the rights of such settlers that, 
applying the doctrine that equity will consider that as donc which 
ought to hâve been donc, they hâve held that when a qualified entry- 
man enters upon public lands open to settlement under the homestead 
or pre-emption laws, with the intent of acquiring title thereto, he bas 
a vested right therein, of which he can only be deprived by his fail- 
ure to comply with the conditions of the law, and that one to whom 
the Land Department may subsequently convey the title will be de- 

: Creêd to hold it in trust for the entryman. Lytle et al. v. Arkansas, 
9 How. 314, 13 L. Ed. 153; Nelson v. N. P., 188 U. S. 108, 23 Sup. 

;Gt. 302, 47 X: Ed. 4D6. 
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The àct of 1897, under which plaintiff daims, however, merely sig- 
nifies the willingness of the government to exchange vacant land open 
to settlement for an equal area of land within the limits of a forest 
réservation covered by a bona fide claim or patent, and no rights are 
acquired by the selector until his application for the exchange is ap- 
proved. No method of procédure for effecting the exchange is pro- 
vided by law. The gênerai administration of the forestry réservation 
acts, however, and the adjudication of the various questions arising 
therein, are vested in the Land Department. It bas power and au- 
thority to adopt, and has adopted, rules and régulations governing the 
procédure in relinquishing lands within a réservation and the sélection 
of other lands in lieu thereof, of which the courts will take judicial 
knowledge. Cosmos Exploration Co. v. Gray Eagle Oil Co., 190 U. 
S. 301, 23 Sup. Ct. 692, 47 L,. Ed. 1064. By the rules and régulations 
so formulated, one desiring to relinquish lands and sélect other lands 
in lieu thereof, where final certificate or patent has issued, is required 
to make a quitclaim deed to the United States for the land offered 
in exchange, bave it recorded in the proper county, and file the same 
(accompanied by an abstract of title duly authenticated, showing a 
chain of title from the government back to the United States, to the 
property offered) in the local land office, and at the same time des- 
ignate the particular tract which he desires in lieu of that relin- 
quished. 

"AU applications for change of entry or settlement under this law must 
be forwarded by the local land officers to the Commissioner of the General 
Land Ofllce for considération, together with a report as to the status of the 
land applied for." William S. Tevis, 29 Land Dec. Dep. Int. 575. 

There is some language of Judge Ross in Olive L,. & D. Co. v. 
Olmstead (C. C.) 103 Fed. 568, which is susceptible of the construc- 
tion that the selector of lands under the act of 1897 becomes the 
équitable owner thereof upon the filing of his deed of relinquishment 
and notice of sélection in the local land office and the acceptance 
thereof by such office ; but in the subséquent case of the Cosmos Ex. 
Co. v. Gray Eagle Oil Co. (C. C.) 104 Fed. 20, the learned judge ex- 
plains that the Olive Case was decided without référence to the rules 
of the Land Department regulating the procédure of applicants for 
exchange of lands under the act of 1897, and in the latter case he 
holds that under the rules so promulgated the local land office has no 
authority to approve a sélection, but is required to ref er the question 
to the General Land Office for its considération, and that the selector 
has no vested interest in the land selected by him until the application 
is approved by the Land Department. 

■ This ruling was affirmed by the Court of Appeals (Cosmos v. Gray 
.Eagle, 112 Fed. 4, 50 C. C. A. 79, 61 L. R. A. 230), and by the Su- 
prême Court (Cosmos v. Gray Eagle, 190 U. S. 303, 23 Sup. Ct. 
692, 24 Sup. Ct. 860, '47 L. Ed. 1064). In the latter case the court 
said that the complète équitable title of the selector is not ^'imade out 
and cannot exist until a favorable décision by that department (Gen- 
eral Land Office) has been made regarding the sufficiency" of the 
proof and his right to the selected land, and that "there must be a 
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décision made somewhere regarding the rights asserted by the select- 
or of the land under the act before complète équitable title to the 
land can exist; the mère filing of papers cannot create such a title; 
the applicant must comply with and conform to the statute, and the 
selector cannot décide the question for himself " ; and that authority 
to détermine whether the selector has complied with the provisions of 
the act and the régulations of the department is not vested in the 
local land officers, but in the Commissioner of the General Land Of- 
fice, and, until he has approved the application, the selector is not 
vested with the équitable title to the land he assumes to sélect. 

Under this rule, it seems to me that the plaintifï acquires no title 
or right to the land selected by him by the mère filing of his applica- 
tion, and that it was within the power and jurisdiction of the Land 
Department to reject the same and award the land to a subséquent 
entryman under the Timber and Stone Act, and as a conséquence that 
the plaintifï is not entitled to the relief prayed for in his bilL 

The demurrer will be sustained. 



I.BWIS V. C. E. SHERIN CO. 

(District Court, S. D. New York. March 16, 1912.) 

CONTBACTS (§ 2(M:'')-^Damages (§ 120*) — CoNSTBTJCTiON— Obligation of Pab- 

TIES. 

A contract blndlng défendant to pay plaintiff a weekly salary for flve 
years, In considération of plaintiff furnlshing appropriate paragraphs 
for advertlsing purposes of the quality and standarû evidenced by a book 
wrltten and publlshéd by plalntlfC, and glvlng défendant the exclusive 
rlght to the services of plaintiff for flve years, and the exclusive rlght to 
use any of the materlal In the book publlshéd, requires plaintiff to fur- 
nlsh paragraphs for advertlsing purposes of the quality and standard evi- 
denced by the book, and plaintiff, who Is ready and willing to carry out 
the contract and furnlsh sultable paragraphs, la entitled to recover us 
damages for breach of contract by défendant the full amount whlch he 
would hâve recelved under the contract 

[Ed. Note.^For other cases, see Contracts, Cent. Dlg. §§ 916, 917; 
Dec. Dlg. § 204;* Damages, Cent. Dlg. |§ 291-305; Dec. Dlg. § 120.*] 

At Law. Action by Arthur G. Lewis against the C. E. Sherin Com- 
pany. Judgment for pkintifï. 

Hugh Gordon Miller, for plaintiff. 
Joseph P. Bickerton, Jr., for défendant 

HOLT, District Judge. In this case I conçut in the opinion of 
Judge Hough in the mémorandum handed down by him, opening the 
default, in respect to the construction of the contract. By the con- 
tract, the défendant agreed to pay the plaintiff a salary of $80 a week 
for five years, in considération of the plaintiff furnishing appropri- 
ate and acceptable paragraphs for advertlsing purposes to the extent 

•For other cases lee same topic & § numbes In Dec. & Am. Diga. 1907 to date, & Hep'r ladexes 
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of at least 80 per month, or not less than 1,000 per year, if desired 

by the défendant. The contract also provides that: 

"The said paragraphs written by the sald second party [the plalntlff] shall 
be of the same quallty and standard as evideuced by his prevlous work, as 
written and published in his book entitled 'Stub Ends of Thought and Verse.' " 

The effect of this contract was, in my opinion, that the paragraphs 
furnished would be appropriate and acceptable if they were of the 
same quaUty and standard as evidenced by his previous work as writ- 
ten and published in said book. The défendant called upon the plain- 
tiff, after the contract was executed, for paragraphs to be furnished 
in connection with varions advertisements. They were furnished, and 
at first a very large proportion of them were accepted. Subse- 
quently a very large proportion of those furnished were rejected; 
but, in my opinion, ail of those that were furnished were generally of 
the same quality and standard as evidenced in the plaintiff's previous 
work as written and published in his book entitled "Stub Ends of 
Thought and Verse." The book contains a large number of brief, 
epigrammatic sentences, mostly in prose, but some in verse, appropri- 
ate for use as mottoes or sentiments. 

It is obvious that the plaintifï was not employed to write ordinary 
advertisements; but the idea of the contract was to print, in con- 
nection with ordinary advertisements, some brief and catching gênerai 
sentiment, which would add to the novelty and attractiveness of the 
advertisement. The contract gave the défendant the exclusive right 
to the services of the plaintifï for five years, and the exclusive right 
to use any of the material in the book which he had published, and, 
so long as the plaintifE was ready and willing to perform the contract 
on his part, it was binding upon the défendant. After the défendant 
had paid the plaintifï $80 a week for 10 weeks, it stopped making such 
payments, and stopped notifying the plaintiff to furnish more ma- 
terial. I think that the défendant at that time was guilty of a breach 
of the contract, and that the plaintiff has been at ail times ready and 
willing to carry out the contract. The resuit is that the plaintiff, in 
my opinion, is entitled to recover, as damages for the breach of the 
contract, the full amount which he would hâve received, if it had not 
been broken. Howard v. Daly, 61 N. Y. 362, 19 Am. Rep. 285 ; Weed 
y. Burt, 78 N. Y. 191. 

The amount agreed to be paid by the défendant to the plaintiff un- 
der this contract was the sum of $80 per week for five years, which 
would amount in the aggregate to $20,800. The défendant has paid 
the plaintifï $800. The plaintiff is therefore entitled, in my opinion, 
to a judgment for $20,600, the amount demanded in the complaint. 
194 F.— 62 



WtB . 19i FBDEBAL BBFOBTBta 

Bx parte N. K. FAIRBANK CO. 

pistrlct Court, M. D. Alabama, N. D. February 29, 1912. Addltionol 
Opinion, March 12, 1912.) 

No. 911. 

L Jttdoés (§ 61*) — Change of Jtjdgb— Application— Affidavits. 

Affldavlts for a change of Judge for alleged préjudice, afflrmlng In légal 
effect only that afflants were "Informed and believed" that the judge had 
a Personal blas or préjudice against the défendant or In favor of the 
plaintlCf, but not charglng that such was the fact, were Insufficlent to 
disqualify hlm, 

[Ed.' Note.— For other cases, see Judges, Cent DIg. §§ 224-231 ; Dec. 
Dig. § 51.*] 

2. Judges (§ 51*) — Change or Judge— Affidavits— Requisites. 

Judleial Code, § 21 (Aet March 3, 1911, c. 231, 36 Stat. 1090), provides 
that, whenever a party shall niake and flle an affldavit that the Judge 
has a Personal bias or préjudice elther against hlm or in favor of any 
opposite party to the suit, the judge shall proceed no further, but another 
Judge shall be deslgnated to hear the matter, and that every such affl- 
davit shall State the f acts and the reasons for the belief that such bias 
or préjudice exists. Hekl, tluit wbeve affidavits to disqualify a judae 
stated only that the afflants were "Informed and belteved" that the judge 
had a Personal bias or préjudice against the défendant or In favor of the 
plalntlff, but did not state the facts and the reasons for the belief, except 
certain correspondenee whieh on Its face showed the absence of elther 
bias or préjudice between the parties, they were insufficlent. 

[Ed. Note.— For other cases, see Judges, Cent. Dig. §§ 224-231; Dec. 
Dig. S 51.*] 

3. Judges (§ 51*) — Préjudice — AfTiDAVirs — Cebtificateb or Counsel — 

"CouNSEL OF Record." 

Affldavlts of préjudice tO disqualify a Judge, certifled to hâve been made 
In good falth by nonresldent counsel who had never beén {idmitted as 
attorneys of the court and who had never been recognized as counselors 
at law In any proceeding had in the court, were not certifled by "counsel 
of record," as required by Judiclal Code, § 21 (Act March 3, 1911, c. 231, 
36 Stat. 1090). 

[Ed. Note. — For other cases, see Judges, Cent. DIg. f§ 224-231; Dec. 
Dig. § 51.*] 

4. Judges (i 51*) — Change of Judge— AppucATioN-FrciNo— Time. 

Judleial Code, § 21 (Act March 3, 1911, c. 231, 36 Stat. 1090), provides 
for the disqualification of a judge for préjudice on an affldavit flied less 
than 10 days before the beginning of the terni of the court, or that good 
cause should be shown for fallure to flle within that time. Held, that 
the Code havliig taken effect January 1, 1912, affldavlts in a then pend- 
Ing cause to disqualify a judge not flled untll February 12, 1912, were too 
late. In the absence of a showing of excuse for fallure to flle within the 
tlnie. , 

[Ed. Note.— For other cases, see Judges, Cent Dig. §! 224r-231; Dec, 
Dig. §51.*] 

5. Judges (§ 51*) — Change or Judge— Bias— Evidence. 

Facts admltted in support of an application for change of Judge held 
to show, as a matter of law, that the judge had no préjudice against the 
petltioner, or blas in favor of the plalntifC. 

[Ed. Note. — For other cases, see Judges, Cent Dig. §§ 224-231; Dec. 
Dig. § 51.*] 

•For otlier caies >ee same topio £ i numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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6. JUDGES (§§ 39, 45, 47*)— Disqualification— Geounds. 

In the United States a fédéral judge Is disquallfled for substan- 
tlal or direct interest in the event of the Utigatlon, because of close ties 
of blood or affinity to one or the otber of the parties, or where he bas 
been of counsel or a witness in the case. 

[Ed. Note.— For other cases, see Judges, Cent. Dig. §§ 184, 186, 208- 
212, 214-219, 222, 223 ; Dec. Dig. §§ 39, 45, 4T.*] 
T. JuDQEs (§ 51*) — Disqualification— Pbocedxjbe. 

Judlclal Code, § 20 (Act Mareh 3, 1911, c. 231, 36 Stat. 1090), provides 
that whenever it appears that the ]u<3ge of any District Court is in any 
way concerned in interest in any suit pendlng therein, or bas been of 
counsel, or is a material witness for either party, or is so related to or 
connected with either party as to render It improper for hlm to sit on the 
trial, it shall be bis duty, on application of either party, to cause the fact 
. to be entered on the records of the court, etc., and section 21 pro vides 
for the disqualification, of the Judge by affldavlt of either party. held, 
that a judge bas no option but to retire if he is in trutb Interested in the 
suit, or bas been of counsel, or bas advised as to matters involved tbereln, 
or is a material witness, or is related by blood or afflnity to either of tbe 
parties vvitbin the forbidden degree at the common law ; but with référ- 
ence to wbetber he is otherwise "so connected" with either party as to 
render it improper for him to sit on the trial of the case, he may sit, or 
not, in his discrétion. 

[Ed. Note. — For other cases, see Judges, Cent Dig. i§ 224-231; Dec. 
Dig. §61.*] 

8. Judges (I 51*) — Disqualification— Statutes—Peoceduke—Pbejudice—' 

Détermination of Facts. 

Judicial Code, i 21 (Act March 3, 1911, c. 231, % Stat. 1090), provides 
that, whenever a party shall make and file an affldavlt that the judge 
has a Personal bias or préjudice either agalnst him or in favor of any 
opposite party to the suit, such judire sball proceed no furtber tbereln, 
but another judge shall be designated to hear the matter, that every such 
aflidavit shall state the facts and tbe reasons for the belief that such 
bias Or préjudice exlsts and shall be filed. etc. Held, that the mère fll- 
Ing of. a^ àfBdavlt of préjudice under such section does not disqualify 
a Judge, where the tacts stated of themselves show as a matter of law 
that no préjudice exists. 

[Ed. Note. — For other cases, see Judges, Cent. Dig. §§ 224-231; Dec. 
Dig. § 51.*] 

9, Constitutional IiAW (f 55*) — Disqualification— Statutes—Enceoach- 

ment on Judiciart. 

Judicial Code, § 21 (Act March 3, 1911, c. 231, 36 Stat. 1090), provides 
that, whenever a party to an action or proceedlng shall make and flle 
an afiidavit that tbe judge before whom tbe action or proceedlng is to be 
beard bas a Personal bias or préjudice either agalnst him or in favor of 
any opposite party to the suit, siich judse shall proceed no furtber tbereln, 
but another shall be designated to try tbe case, and that every such 
affldavlt sball state the facts and the reasons for the belief that such 
bias or préjudice exists. Held, that such section, if construed literally 
to mean that tbe mère ffllng of such affidavit is sufficient to disqualify 
the judge without a hearlng or détermination of wbether the fai'ts stated 
are true or show disqualification, would be unconstitutional as depriving 
tbe courts of judicial power and vesting the same in tbe litigants to that 
extent. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 58- 
62, 69, 71, 80, 81, 83 : Dec. Dig. § 55.*] 

In the matter of the application of N. K. Fairbank Company for 
a change of judge. Application denied. 

*For otber case* iee came topic & i nuMbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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This was an application on behalf of the N. K. Falrbank Company that 
the presiding judge récuse hlmself on the trial of the case of the Jackson 
Lumber Company v. N. K. Falrbank Company. 

On the 20th of February, 1912, the clerk of the court called the attention 
of the presiding Judge to the followlng letter from Mr. J. F. Merryman: 

"St. Louis, Mo., February 12, 1912. 

"To the Clerk of the U. S. "District Court, Montgomery, Ala. — Dear Sir : 
I am Incloslng you hereln an application for a change of venue and the 
affldavits of certain officiais of the N. K. Falrbank Co. In the case of the 
Jackson iLumber Company, a corporation, plaintlff, v. The N. K. Falrbank 
Co., a corporation, défendant, now pendlng In your court. Please call the 
attention of Judge Jones to thèse affldavits and this application, ail of which 
are made under the new Judlcial Code, which went Into efifect on the Ist 
day of January, 1912. I am, 

"Very respectfully, [Signed] J. F. Merryman." 

The clerk replled that the papers had been flied on the 14th of February, 
but were not présented to the presiding Judge until the 20th of February, 
on account of a death in the Judge's family. 

The facts alleged la the pétition, to state them in their chronologlcal or- 
der, were as foUows: On November 22, 1911, the presiding Judge received 
the followlng letter from Circuit Judge D. D. Shelby : 

"United States Circuit Court of Appeals, FIfth Circuit. 
"David D. Shelby, U. S. Circuit Judge. 

"New Orléans, La., Nov. 22, 1911. 

"Hon. Thomas 6. Jones, United States Judge, Montgomery, Alabama — 
My Dear Judge Jones: See Inclosed a copy of a pétition présented hère. 
I doubt If a Judge could be found at this tlme to go to Montgomery, and we 
would not like to deslgnate one unless we flrst heard from you that you 
could not hear the case. No reason Is stated In the pétition why the case 
bas not been heard slnce its removal to the fédéral court November 19th, 
1907, but, so far as the pétition shows, It may not hâve been at Issue. It 
occurred to me that If you were Informed of the petitloner's anxlety for a 
trial, you mlght set It down for hearing at an early date and that this would 
be satisfactory to ail parties. I know that recently you hâve been very 
much engrossed by the hearing of Important cases, but you may hâve a 
chance at some tlme soon to glve thèse parties a hearing. 

"Yours sincerely, [Signed] David D. Shelby." 

The letter Ipclosed the followlng pétition : 

"In the Circuit Court of the United States for the Mlddle District of Ala- 
bama, at Montgomery. No. , 

"Jackson Lumber Company v. The N. K. Falrbank Company. 
"To the Honorable the Circuit Judges of the FIfth Circuit : 

"The pétition of the N. K. Falrbank Company, défendant in the above- 
entltled cause, with respect, shows that the same was removed Into sald 
court from the circuit court of Covlngton county, state of Alabama, on the 
19th day of November, 1907, and the transcript duly flled In sald Circuit 
Court of the United States, on the 4th day of December, 1907, as wIU appear 
by référence to the certiflcate of the clerk hereto annexed, and made a part 
hereof ; that, In spite of diligent effort; your petltloner has been unable, up 
to the présent tlme, to secure a trial of sald cause; that, at very great ex- 
pense, it has procured the attendance of wltnesses at sald court, expecting 
and urging a trial, but various matters and thmgs intervened to prevent; 
that one of Its wltnesses has already died, and there is danger of others, 
whose oral testimony is desired, becoming scattered and rendering It Im- 
possible for petltloner to secure thelr attendance ; that his honor, the pre- 
siding judge of sald court, has recently announced hls purpose to hold a 
court for two weeks at Dothan, Alabama, and will not résume the trial of 
causes la sald Circuit Court at Montgomery until late in December, and 
that petltloner has reason to believe, and does verlly believe, that, unless 
another Judge shall be presently assigned to hold sald court, at Montgomery, 
for the trial of said cause among others, petltloner will be greatly delayed 
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through no fault of Its own, and may lose the opportunlty to présent Its 
défense fully as It désires and Is dow able to do. And petltioner représenta 
that, in (sic) replying (applylng) for the assignaient o( a District Judge to 
iiold sald court temporarlly, or durlng the absence of the presiding judge, 
no disrespect whatsoever is meant to the latter. 

Prayer. 

"The premises consideréd, your petltioner respectfully prays that it may 

please your honor to assign and direct a District Judge to proceed and hold 

sald court, wlthin some short date, for the purpose of trying and dlspos- 

Ing of sald cause at least; and that the clerk of sald court be direeted to 

notlfy ail parties of such assignment. And, as In duty bound, etc. 

"[Slgned] T. M. & J. D. Miller, Attorneys for Défendant 

"United States Circuit Court, Middle District of Alabama. 

"Jackson Lumber Company v. N. K. Faïrbank Company. 

"I, Harvey B. Jones, clerk of sald court, do hereby certify that the above- 
etated cause was removed from the circuit court of Covlngton county, state 
of Alabama, to the Circuit Court of the United States for the Middle Dis- 
trict of Alabama, on the 19th day of November, 1907, and that the transcrlpt 
from the state court was filed in this court on the 4th day of 'December, 
1907; that sald case is still pendlng on the docket of said court, and has 
never been tried. 

"In witness whereof, I hâve hereunto set my hand and officiai seal, this th^ 
13th day of November, 1911. 

"[Slgned] Harvey B. Jones, 

"[Seal] Clerk Circuit Court of the United States for the Middle Dis- 
trict of Alabama." 

The presiding judge replied as follows to Judge Shelby : 

"Montgomery, Ala., November 23, 1911. 

"Hon. D. D. Shelby, U. S. Circuit Judge, New Orléans, La. — My Dear 
Judge: I hâve yours of the 22d Inst. incloslng a copy of the pétition of 
Messrs. T. M. & D. J. Miller relative to the trial of the case of the Jackson 
Lumber Company agalnst the N. K. Fairbank Company. 

"Thèse gentlemen hâve never appeared in this court, and it Is only chari- 
table to suppose that the pétition they flle, with the évident inferences they 
seek to hâve drawn therefrom, was filed in ignorance of the truth. One 
vcould suppose, from readlng the pétition, that the case had been in this 
court slnce the 4th of December, 1907, ail the time at issue, and that the 
défendant never had an opportunlty for a trial. The truth is dlrectly the 
reverse. It Is a suit commenced agalnst a nonresident by attachment in the 
state court and removed to this court, and was not at issue untll the spring 
term, 1908, whlch commenced on the flrst Monday in May of that year. At 
that term I was holding a very heavy crlminal docket and the rate litlgation 
pressed heavily upon me and at tlmes I was in the Northern district. My 
recollection is that the common-law docket was not called at that term as 
it was impossible to do so. Mr. Dimmick, who was then clerk of the court 
was in bad health and seems to hâve taken no pains to hâve entered up 
anythlng, exeept where judgments were rendered, and did not enter up 
upon the docket the varions eontinuances and why they were taken. I In- 
close a certified copy of the docket with the entries made upon it by him 
In his lifetlme down to 1911, when the présent clerk took office and entered 
the last order of continuance. 

"Refreshing my recollection from conversations with Mr. Bail, local coun- 
sel for the Fairbank Co., and Mr. HoUoway, attorney for the plalntiflC, I re- 
call that this case was called for trial among others in 1909, and that in 
conséquence of some long drawn out and bitter litlgation in cases ahead of 
it, that it was thought best to let the case go over for the term. At another 
term the case was set down for trial and owing to the extremely hot weath- 
er, at the unanlmous request of the bar, the common law docket was con- 
tlnued for the term. I hâve an impression, tho I am not sure this is the 
case, that It once went over on account of the death of a member of the 
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fàinlly of one o£ the attorneys. On the 26th of December, 1910, the défend- 
ant flled the last of Its dépositions. 

"At the May term thls year, although I had a son who was crîtically 111 
and who afterwards dled, the docbet was régula rly calledand thls case set 
down for trial. On the date flxed, May 9, it was contlnued at the Instance 
of the plalntlff. because W. S. Harlan, the président of the plalntlfC Company 
and a materlal wltness, was then servlng a term In the Fédéral Peniten- 
tiary at Atlanta for peonage. Thls dld not cause an attendance of witnesses 
because eounsel notlfled the other slde in advance. Hls term of service 
would expire before the next term of the court, and he was the main wit- 
ness for the plaintiflf and at their Instance the case was contlnued for the 
term, and while the defendant's attorneys did not consent to it, the justice 
of that disposition of the case was not contested. More than thls, I had 
several conférences wlth the local eounsel of the Falrbank Company, Messrs. 
Bail & Samford, and had taken the pains to explaln to them why I could 
not tell them the exact date when the civil docket would be called agaln 
hère — whether in October or December, or possibly in Jariuary. Thèse gen- 
tlemen wére Informed that the Rate Cases had been set down for argument 
in Octobet and that there were a number of pressing matters to be disposed 
of hère, among them the Mobile Depot Case and the lltigatlon between the 
light Companies and also much business in bankrupfcy and some cases where 
the govternment was suing for large amounts. Thëy were also Informed 
that I.had to hold a term at Dothan, and when that term was ended I would 
seë'thàt the case had its turn with others and would giye it an. early call 
upon the docket. It is but just to them, to state that whlle Messrs. Bail & 
Samford got the' certiflcate from the clerk, they had nothing to do with this 
appHcatlon and did not know that it would' be made or the tërms of it. 

"The dispute is about a few thousand dollars worth 6f 'turpentine which 
the plalntlff allèges the défendant owes'them. The Falrbank Company is 
the r défendant and is suffering no hardshlp other than is incident in ail 
other litdgation where for ujiforeseen causes the trial of a casais prevented 
When,Itïi8jsêt down for hearlng. . . \ 

„,"r,knbV of no judge wlio would be avallable at thls tinie to come hère, 
éveU if the Circuit Judges, on a complaint of thls sort, would think of send- 
ing a judge Jnto another's district for trying thé case of some preferred 
sultor, whb'has had several days in court and whoin due time will bave an- 
other. Thé gentlemen who drew thia complaint certainjy took no pains to, 
flnd out thé facts, and undçr thé circiimgtances I do not'caré to advise with 
them, éspeelàlly as they hâve local eounsel who are ablé and falthful, who 
hâve beeh fùlly advised and who know ail the facts. I wlllisay to you, how- 
ever, thàt thjs case will be probably reachéd sometlme in Jàhtiary or Feb- 
ruary, after ttiy return from Dothan, and then I shall také it up lu Its régu- 
lai: place oh the docket and try It. The clients of thèse gentlemen. If not; 
the Messrs. Miller themselves, were fulIy advised before thls application 
was flled, and the reai purport seems to be to complaln of a judge because 
for good cause shown eontinuances were had of the case. 

"With kind regards, yours sincerely, [Slgned] Thos. G. Jones." 

A copy of thls letter was glven to Messrs. Bail & Samford, the attorneys 
' who appeared for the défendant in thls court, wlth the request that it be 
sent to the Messrs. Miller, The application and affldavits. inclosed in Mr. 
Merryman's letter and presented by the clerk to the presidlng judge on 
February 20, 1912, are as foliows : 
"United istates of America, Northern Division of the Mlddle District of 

Alabama^— ss. : 
"In the U. S. District Court for the Northern Division of the Mlddle District 

of Alabama, December Term, 1911. 
"Jackson Lumber Company (a Corporation), Plalntlff, v. The N. K. Falrbank 

Company (a Corporation), Défendant. 
"State of Illiûois, County of Cook — ss.i 

"The défendant, the N. K. Falrbank Company, a corporation, acting by and 
through L. C. Doggett, its vice président, and K. IL Brennan, its secretary 
and treasuret, toakes and files the foUowing affldàvit, pursuant to section 21 
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of chapter 1 of an act to codify, revise and amend the laws relating to the 
judiciary of the Congress of the United States, approved March 3, 1911, and 
taklng effect January 1, 1912. L. C. Doggett, the afflant hereln, would most 
respectfully show that the N. K. Fairbank Company, défendant herein, is 
a corporation duly organized and existing under the laws of the state of 
Illinois, \yith its principal office In the Tribune Building in the city of Chi- 
cago, county of Cook and state of Illinois ; that it has places of business in 
St. Louis, state of Missouri, in Montréal, Canada, and at 27 Beaver street, 
in the city of New York, state of New York ; that R. F. Munro, Esq., a citi- 
zen of the dty and state of New York, is the président of the défendant cor- 
poration ; that the afflant is a citizen of the city of Chicago, county of Cook 
and state of Illinois, and is the flrst vice président of the défendant corpora- 
tion ; that at the time of the making of this application the said R. F. Munro, 
defendant's said président, is not in th© city of Chicago ; and that sald affl- 
ant is in charge of said defendant's business and holds the highest officiai 
position of defendant's corporation at the présent time in the state of Illi- 
nois. 

"Afflant would further show that défendant is engaged in the business of 
manufaeturing soap, reflning lard and cotton seed oil products, and that in 
November, 1907, the plaintiff brought by an attaehment a suit in the state 
court of Alabaina agaiiist the détendant, and that thereupon the derei'.dîint 
removed sald cause to the Circuit Court of the United States for the Middle 
District oif Alabama on the 4th day of Deeember, 1907, and that said cause 
has been pending in sald Circuit Court until the Ist day of January, 1912, 
on which day It was lodged in this court by the Judieial Code of the United 
States of America, approved March o, 1911. and taking effect and being in 
force on and after the Ist day of January, 1912. 

"Afflant would further show that défendant during the month of November, 
1911, Instructed its counsel, Messrs. Bail & Samford, to procure a certificate 
from the clerk of the United States Circuit Court at Montgomery, Ala., show- 
ing the date of the transfer of this cause from the state to the fédéral court 
and the docket eutries of the cause in question, aud by its counsel, Messrs. 
Miller & Miller, of New Orléans, tileù a pétition requesting the ,1"iltfe of t'ie 
Circuit Court to appoint a spécial Judge to try this case, and attaehing to the 
said pétition the certificate of the clerk aforesaid. 

"Afflant further shows the court that the pétition aforesaid was not in- 
tended as an act of dlscourtesy to the Honorable Thomas 6. .lones, and that 
said pétition was expressed in polite and courteous language, and foUowed 
the usual practice In such cases made and provided, which practice by the 
Judieial Code has now been enacted into a statute and is known as sections 
14, 15 and 16, of chapter 1 of an act to codify, revise and amend the laws 
relating to the judiciary, approved March 3, 1911, and taking effect January 
1, 1912. 

"Afflant further shows that sald pétition was referred by the Honorable 
D. D. Shelby, Judge of the United States Circuit Court, to the Honorable 
Thomas G. Jones, Judge of the United States District Court, and that there- 
upon the said Judge Thomas G. Jones became very indignant and incensed 
at defendant's counsel, as afflant Is informed,and believes, and replied to 
Judge D. D. Shelby, the United States Circuit Judge aforesaid, in a manner 
showing his blas agalnst the défendant herem. A copy of the letter of said 
Thomas G. Jones aforesaid is herewlth filed wlth this pétition, marked 'Ex- 
hibit A,' and made a part hereof. 

"Afflant further shows that it is very unusual for a court to become in- 
censed at a lltigant for simply calling attention to a four years' delay in the 
trial of a cause and to engage in a Personal discussion wltli sald lltigant, as 
tudicated by the letter filed aforesaid, but afflant further afflrms that the fll- 
ing of this pétition and the correspondence of the judge in relation thereto 
has raised such a préjudice in the mind of the judge agaiust this défendant 
that défendant believes that the Honorable Thomas G. Jones eannot fairly 
try the issues involved in this case, and that he has a Personal bias or préj- 
udice agalnst the défendant aud in favor of the plaintiff. 

"Afflant would further state that the défendant is informed and believes 
that Mr. W. S. Harlan, one of the officiais of plaintiff corporation, has such 
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an Influence over tàe mlnd o£ this conrt that the défendant cannot obtaln % 
falr and Impartial hearlng of thls cause, and further afflant salth not. 

"[Slgned] L. C. Doggett 
"State of Illinois, County of Cook — ss.: 

"L. C. Doggett, betng duly sworn, on hls oath states that the matters and 
thlngs set forth In the foregoing affldavit are true, except the facts stated 
thereln on Information and bellef, and thèse he belleves to be true. 

"[Slgned] L. C. Doggett. 

"Subscribed and sworn to before me thls the 25th day of January, 1912. 
My commission expires on Sept. 8, 1912. 

"[Slgued] A. S. Andersen, Notary Public. [Seal.] 
"State of Illinois, County of Cook — ss.: 

"F. H. Brennan, being duly sworn, on hls oath states that he is secretary 
and treasurer of the N. K. Fairbank Company, the défendant corporation, and 
that during the past four years he bas had the Immédiate charge and supervi- 
sion over the litigation of défendant, and that he bas read the foregoing af- 
fldavlt of L. C. Doggett, defendant's vice président, and that he belleves the 
matters and thlngs set forth thereln are true, and that Hon. Thomas G. 
Jones, the District Judge aforesald, cannot falrly try the issues in this case, 
for the reason that he bas a Personal blas or préjudice against the défend- 
ant and in favor of the plalntiff. [Signed] F. H. Brennan. 

"Subscribed and sworn to before me thls 25th day of January, 1912. My 
commission expires on Sept. 8, 1912. 

"[Slgned] A. S. Andersen, Notary Public. [Seal.] 

"I hereby certlfy that I am the attomey of the N. K. Fairbank Co., the 
défendant in the above-entitled cause, and that I réside In the city of St. 
Louis, and am a member of the bar of the city of St. Louis of the state of 
Missouri, and that I hâve prepared the foregoing affldavlts at the request 
and as the attorney of the défendant, and that I prepared the former péti- 
tion which was presented by Messrs. Miller & Miller, attorneys of New Orléans, 
to the judge of the United States Circuit Court at New Orléans, and I further 
certlfy that I am familiar with the proeeedings in this cause, and that the 
affldavlt and application for a change of venue herein are made In good faith 
and not for the purpose of delay or hlndranee of the proeeedings herein, and 
therefore the défendant prays that the sald Thomas G. Jones, judge of the 
District Court for the Northern Division of the Middie District, shall proceed 
no further In the hearlng hereof, and défendant further prays that the sald 
Thomas G. Jones shall cause thls fact to be entered on the records of the 
court, and also for an order that an authenticated copy thereof shall be forth- 
with eertifled to the senior Circuit Judge of thls circuit, and for ail further 
proeeedings hereof as provided In sections 14, 20, 21 and 23 of an act to 
codlfy, revise and amend the laws relating to'the judiciary of the Congress 
of the United States, approved March 3, 1911, and taklng effeet January 1, 
1912. 

"[Signed] J. F. Merryman, Attomey for Défendant." 

Exhlbit A thereln being the correspondence between the presidlng judge 
and Judge Shelby. 

" JONES, District Judge. On the _12th of February, 1912, Mr. J. F. 
Merryman, who describes himself in the papers as "the attorney of 
the N. K. Fairbank Company" and "a résident member of the bar of 
the city of St. Louis of the state of Missouri," mailed from that city 
to the clerk of the court hère an application and affidavits, praying 
that the presiding judge proceed no further in the case of the Jack- 
son Lumber Company v. N. K. Fairbank Company, and certify the 
matter to the senior Circuit Judge of this circuit pursuant to the pro- 
visions of the Judicial Code. The papers, as the correspondence be- 
tween Mr. Merryman and the clerk shows, were not presented to the 
presiding judge until February 20, 1912, on account of a death in his 
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family, but were marked "Filed" by the clerk on the 14th of Febru- 
ary, 1912, the date of their receipt; the judge having no knowledge 
or information of their existence until their présentation to him on 
February 20, 1912. 

Messrs. Bail & Samford, the counsel of record of the Fairbank 
Company in this court, each advise the judge that they had and are 
taking no part in this application, and so far as they are concerned 
they are willing to try the case before the presiding judge. 

[ 1 ] The matter thus presented bas been duly considered, and I now 
give my conclusions, reserving for another time the filing of a more 
extended opinion. Assuming without deciding the constitutionality of 
the statute, the application and affidavits are fatally defective, whether 
construed separately or in connection with the application to which 
they refer, because they do not charge as a matter of fact that the 
judge "has a personal bias or préjudice against the défendant or in 
favor of the plaintiff." They affirm in légal effect only that affiants 
are "informed and believe" such is the fact. Pollard, Assignée, et 
al. V. Southern Fertilizer Company, 122 Ala. 410, 25 South. 169; 
Schilcer v. Brock & Spight, 124 Ala. 626, 27 South. 473. 

[2] Second. They are not accompanied by any statement, as the 
Judicial Code explicitly requires, "of the facts and the reasons for 
the belief ," save in one immaterial instance, the correspondence, which 
on its face, both as matter of law and morals, disproves the existence 
of either bias or préjudice between the parties. 

[3] Third. The certificate of good faith is not made by any "coun- 
sel of record" of this court. The gentleman who makes the certifi- 
cate has never been admitted as an attorney of this court. He has 
never signed the roU of its attorneys or taken the oath as required 
by its rules, and has never been recognized by the court as a counselor 
thereof in any proceeding had in this or any other cause in this court. 
Ex parte Secombe, 19 How. 9, 15 L. Ed. 565. 

[4] Fourth. If the Judicial Code applies to a case pending at the 
time it went into efïect, which it does not (Henry v. Harris et al. [C. 
C] 191 Fed. 868), the petitioner has failed to bring itself within 
its provisions, because it did not présent the application within 10 
days after the Code went into effect on January 1, 1912, but delayed 
attempting to file the affidavits until February 12, 1912, during which 
period the court was always open in the term at which the case stood 
for trial, and the affidavits and application offer no excuse for the 
failure to act within the time prescribed by the statute. State v. Don- 
lan, 32 Mont. 256, 80 Pac. 244. 

[5] Fifth. The correspondence between the presiding judge and 
Judge Shelby, made an exhibit to the pétition, shows on its face as 
a matter of law that the presiding judge has no préjudice against the 
défendant or bias for the plaintiff. It does not even show préjudice 
against the petitioner's attorney who wrote the application which 
called forth the letter to Judge Shelby. Conn v. Chadwick, 17 Fia. 
429; City of Emporia v. Volmer, 12 Kan. 627; State v. Ingalls, 17 
lowa, 8; People v. Williams, 24 Cal. 31; State v. Bohan, 19 Kan. 
54; Turner v. Commonwealth, 2 M etc. (Ky.) 629; People v. Findley, 



986 104 FHDHBAL BBPOBTBU 

132 Cal. 304, 64 Pac. 472; Higgins v. San Diego, 126 Cal. 303, 58 
Pac. 700, 59 Pac. 209; Smith v. Commonwealth, 108 Ky. 56, 55 S. 
W. 718. 

The application and afiîdavits make no case under the statute and 
disclose nothing which could excuse, much less justify, the presiding 
judge in abdicating his duty under the Constitution and laws. The 
affidavits and application were marked "Filed" by the clerk without 
the knowledge or order of the presiding judge. Not conforming to 
the statute, but being defective in the particulars stated, they were 
not entitled to be filed under the plain terms of the Judicial Code, and 
could only be presented to the judge. Wolf v. Marmet, 72 Ohio St. 
578, 583, 74 N. E. 1076. 

It is exceedingly désirable that the action of the presiding judge in 
this matter be reviewed. He will give any co-operation in his power 
to a speedy décision, if the petitioner will advise him that it desires 
to take steps to that end, and if so advised will not try the case on 
the day set on the docket, but will postpone the hearing to some other 
day. 

It is considered that the indorsement of filing upon said papers by 
the clerk on February 14, 1912, be, and the same is hereby, expunged; 
and that the prayer of the N. K. Fairbank Company that the presid- 
ing judge récuse himself and certify the matter to the senior Circuit 
Judge of this circuit be, and they are, each severally and separately 
overruled and denied, at the cost of the petitioner. 

Additional Opinion. 

The pétition and affidavits were mailed from St. Louis to the clerk 
without brief or argument in support of the application. The coun- 
sel of record of the petitioner, although representing their client in 
other matters in the case, declined to hâve anything to do, one way 
or the other, with the application. The matter is of no légal concern 
to the plaintiff in this suit, and its attorneys could not appear on this 
application except as amici curise and hâve not done so. Being de- 
prived of the benefit of argument at the bar by the attorneys of the 
parties, I sought the advice of a number of eminent members of the 
bar as amici curise as to the validity and construction of the statute 
and other matters raised before passing upon them, and since the dé- 
niai of the application I hâve again gone over the whole matter care- 
fully. AU the members of the bar with whom I advised, and such of 
my brothers of the state bench as I had opportunity to consult, con- 
curred in the opinion that there was nothing in the matters set up 
in the pétition which could afford the presiding judge the slightest 
justification or excuse, in ethics or morals, for refusing to sit in the 
case. Ail the members of the bar with whom I consulted advised that 
the application was propCrly denied, except two of them, and the rea- 
sons for their contrary conclusion, based on pure matter of law, are 
fully stated in a subséquent part of this opinion. 

At the common law substantial or direct interest in the event of the 
litigation, or close ties of blood or affinity, were the only causes of 
disqualification of a judge. As late as 1859 the House of Lords, in 



EX JPARTE K. K. FAIKBANK CO. 987 

Thellusson v. Rendliesharti, 7 H. L. Cases, 429, held that having been 
of counsel did not necéssarily disqualify the judge. He was priv- 
ileged to retire f rom the bench because of such relation, but was not 
bound to do so, especially when he was the only judge of the court. 
See the remarks of the Lord Chancellor and of Lord Brougham in 
that case at pages 429 and 430. See, also, Lyon v. State Bank, 1 
Stew. (Ala.) 462; Blackbum v. Craufurd, 22 Md. 447; Bank of North 
America v. Fitzsimons,2 Bin. (Pa.) 454; Taylor v. Williams, 26 Tex. 
583. However, the practice of eminent judges to voluntarily récuse 
themselves when they had been of counsel created précédents which 
gradually rooted themselves into the common law of England, and be- 
came a part of it (though not technically acknowledged as such), and 
made the prior relation of counsel in the matter, as well as interest in 
the suit and close ties of blood or affinity, absolute grounds of the dis- 
qualification of the judge. Thèse are the only causes for the dis- 
qualification of a judge under the common law of England as now ad- 
ministered in England. 

[6, 7] It was held in the early cases in the United States, in the ab- 
sence of a statute, that there could be no peremptory challenge of a 
judge because he had been of counsel in the case. In practice, how- 
ever, connection as counsel in the case was treated in this country as 
a positive disqualification, as much so as kinship or interest in the event 
of the suit. As early as 1821, a statute, now embodied in section 20 
of the Judicial Code, dealt with the case of a judge, "whenever it ap- 
pears he is in any way concerned in interest in any suit pending there- 
in, or bas been of counsel or is a material witness for either party, or 
is so related to or connected with either party as to render it, in his 
opinion, improper for him to sit on the trial," and made it his duty, 
"on application by either party, to cause the f acts to be entered on the 
minutes of the court," and he was then required to order an authen- 
ticated copy of the record certified to another court, etc. Spencer v. 
Lapsley, 20 How. 266, 15 L. Ed. 902. The words in section 20 of the 
Judicial Code, "as to render it, in his opinion, improper for him to 
sit on the trial," so far as I can ascertain, hâve never been construed 
to leave it to the judge's option whether he should retire from the 
case if he were in truth interested in the suit, or he had been of coun- 
sel or advised as to matters involved in it, or is a material witness, or 
related by blood or affinity to either of the parties within the forbid- 
den degrees at the common law ; but only to leave it to his conscience 
and judgment to sit or not when from other causes he is "so con- 
nected" with either party "as to render it, in his opinion, improper for 
him to sit on the trial" of the case. The presumption at the common 
law -in this respect, which bas always been follovved by the fédéral 
courts, is conclusive that a judge is not a fit person to sit on the trial 
of a case where he is interested or his close kin or relatives are con- 
cerned, and perhaps where he bas been an attorney in the case. On 
the other hand, in the absence of such conditions, the presumption of 
the rectitude of the judge in the discharge of his duties in ail other 
situations was indisputable ; and hence the objection to a judge for 
any other than the causes named was unknown to the fédéral juris- 
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prudence until the enactment of the Judicial Code. Up to that time 
the expérience of statesmen, lawgivers, and judges for centuries had 
taught that it was net wise to allow a challenge of a judge on the al- 
légation of Personal bias or préjudice, an intangible fact, a mère men- 
tal status which is hard to prove and still barder to disprove, and that 
the abuses and evils resulting from allowing such challenges would 
far outweigh any good whicn could be effected by permitting them. 
The fact, however, that this had been the rule for centuries past does 
not necessarily prove that the old rule was wisest and best. 

Ail reforms and changes must hâve a beginning. At one time, as 
appears by the Statute 8 Rich. II, c. 2 : 

"No man of law shall theneeforth be justice of assize or of the common 
dellvery of jails In his own country." 

And by the Statute 33 Henry VIII, c. 24: 

"No justice nor other man learned In the law of thls realm shall use or 
exercise the office of justice of assize wlthln any eounty where the said judge 
was born or doth inhabit, on. pain to forfeit for every ofCence contrary to 
sald act 100 pounds." 

Though thèse statutes had long been in force, the Statute 12 Geo. 
II, c. 27, wisely changed the old rule, and made it lawful thereafter : 

"For the chlef justice and the justices of either bench and the chief baron 
and the other barons of the Court of Bxchequer, and to and for any other 
person or persons learned in the law, who shall be appointed justice or 
justices of oyer and terminer or of jall dellvery in any eounty or countles 
In that part of England called Great Brltaln, to exercise the oiBce in any such 
eounty notwlthstanding they or any of them shall hâve been born or do 
Inhabit wlthin any such eounty or countles." 

The reason of our présent statute may hâve been that Congress 
believed that the judges in thèse days are not as impartial as their 
predecessors were in the past, or that litigants and attorneys, in the 
tierce struggles which are daily waged in the courts concerning life, 
liberty, and property, and the antagonisms they beget between the 
parties, and not infrequently between their attorneys and the courts, 
are more conservative and self-contained than litigants and their adi- 
vocates in the days of old, and would not be prone to abuse the right 
given by the statute. At ail events, Congress thought there was an 
evil which should be remedied by changing the old rule. It is the 
duty of courts and judges to enforce its policy in this respect as en- 
acted in the Judicial Code, as far as can be done without violating 
the Constitution. 

The statute relied on to sustain the application is found in section 
21 of the Judicial Code, and reads as follows: 

"Sec. 21. "WheneTer a party to any action or proceedùig, civil or crimlnal, 
shall make and file an affldavit that the judge before whonl the action or 
proceeding is to be tried or heard bas a personal bias or préjudice either 
against him or in favor of any opposite party to the suit, such judge shall pro- 
ceed no further therein, but another judge shall be designated in the manner 
preseribed in the section last preceding, or chosen in the manner prescrlbed in 
section twenty-three, to hear such matter. Every such affidavit shall state the 
facts and the reasons for the bellef that such bias or préjudice exists, and 
shall be flled not less than ten days before the beginning of the term of the 
court, or good cause shall be shown for the failure to file it wlthin such time. 
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No party shall be entltled In any case to file more than one such affldavlt; 
and no snch affidavit shall be flled unless accomplalned by a certifleate of 
eounsel of record that such affldavlt and application are made In good falth. 
The same proceedings shall be had when the presidlng Judge shall flle wlth 
the clerk of the court a certifleate that he deems himself unable for any rea- 
son to préside with absolute Impartiality in the pending suit or action." 

The section, on its face, is a peremptory command "whenever a 
party shall make and file an affidavit," conforming to the terms of 
the statute, that the presiding judge shall "proceed no further," and 
that "another judge shall be diesignated to try the case." The dé- 
cisions in States having statutes similav to the Judicial Code are con- 
flicting. The courts in some of the states hold that the affidavit shuts 
off ail judicial inquiry, and, even though the facts alleged may be in- 
sufficient to show bias or préjudice, that the judge is bound to grant 
the application. In other jurisdictions it is held that, while the truth 
of the facts alleged cannot be contested, yet if the facts alleged, 
taking them to be true, do not show personal bias or préjudice, the 
application should be refused. Other cases hold that the truth of the 
affidavit is subject to contest, to be tried before the judge in ques- 
tion, and upon the proof made before him the application must be 
granted or overruled. 

The law and public opinion hâve long since departed from the policy 
of bygone âges, illustrated in the statutes of Richard and Henry, that 
a judge ought not to exercise his functions in the county where he 
was born, or in the place "he doth inhabit." Ever since the courts of 
the United States were organized, the laws of the United States hâve 
provided that a judge "shall be appointed for each district," save in 
exceptional cases, and made the judge guilty of a high misdemeanor 
if he did not réside in his district, or one of them, if he was judge of 
more than one. If the judge "lives, moves and has his being" among 
the people, he must in the course of his life imbibe bias or préjudice 
in the popular sensé as to very many persons. 

"Préjudice or bias," in the ordinary sensé of the term, and not 
censurable in its character, may arise from innumerable conditions in 
life. A man ordinarily has a bias in favor of the political party to 
which he belongs, or a préjudice in some degree against its opponents. 
The same thing is true in a degree as to the church of which he is 
a member, and he is generally prejudiced or biased more or less about 
his race, his country, and its institutions. He cannot avoid forming 
to soine extent bias or préjudice regarding men and affairs in nearly 
every matter as to which he has to inform his judgment or regulate 
his conduct in the walks of daily life. He must hâve neighbors, 
friends, and acquaintances, business and social relations, and be a 
part of his day and génération. Evidently the ordinary results of 
such associations and the impressions they create in the mind of the 
judge are not the "personal bias or préjudice" to which the statute 
refers. The impressions, whether favorable or unfavorable, of men, 
which a judge receives, or his convictions about them growing out 
of his contact or acquaintance with them in the ordinary walks of life, 
cannot fall within the evil the statute designs to suppress, unless they 
are so strong that they resuit in personal bias or préjudice as to in- 
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dividual ëuitors, dominating the judge to such an ejttèiit' -thât ■ théy 
beget a mental or moral condition which makes the, judgé WilHtig to 
do wrong although He sees the right, regarding the JHStiibiable màt-! 
ter^ bfought before him, or else, though the judge's inteniionis be good, 
render him incapable of rightly seeing the justice of the cause, or 
imjpartially enforcing the right involved as between the parties to the 
siuit:.'""; ' ' ■ ,' 

[8] It is not the proper construction of the Judicial Code to hold 
that Congress intended that any reason that a litigant may choose to 
assigri in his affidavit, however absurd or ridiculous in point of law 
or morals, will disqualify the judge, or render it improper for him to 
présidé in the case. "The statute meant that the cause shoul^ be a 
légal and èubstantial one." 2 Metc. (Ky.) 629. The facts stated must 
be strong enough to overcome the presumption of the trial judge's 
integrity and of the clearness of his perceptions. State v. Bohan, 19 
Kan. 54. "The afifidavit dr affidavits must not only state facts, but 
the facts stated must establish to the satisfaction of a reasonable 
mind that the judge bas a bias or préjudice which vvill in ail probability 
prevent him from dealing fairly with the défendant." People v. 
Findley, 132 Cal. 304, 64 Pac. 472. If the reasons assigned are frivo- 
lous, the court must deny the application. State v. Chantlain, 42 
La. Ann. 719, 7 South. 669. The rule is nowhere better stated than 
by Judge Brewer, afterwards Justice Brewer of the United States 
Suprême Court, in City of Emporia v. Volmer, 12 Kan. 627, where he 
says: 

"That such facts and clrcumstances must be proved by alBdavlts, or other 
extrinsic testlmony, as clearly show that there exlsts a préjudice on the 
part ot the judge towards'the défendant, and unless thls préjudice clearly ap- 
pears, a reviewlng court wlU sustalu an overrullng of the application on the 
ground that the judge must hâve been personally conscious of the falsity or 
nonexlstence of the grounds alleged. It is not suflBcIent that a prima facie 
case only be shown, such a case as would requlre the sustalnlng of a chal- 
lenge to a juror. It must be strong enough to overthrow the presumption In 
favor of the triai Judge's integrity and of the clearness of his perceptions. 
See, as golng beyond the vlews hereln expressed, the cases of Hungerford v. 
Cushlng, 2 Wls. 397, and Table M. M. Co. v. Wallers D. M. Co., 4 Nev. 218, 
97 Am. Dec. 526 ; and, as sustainlng tîiese vlews, Gordon v. State, 3 lowa, 412, 
State V. Ingalls, 17 lowa 10, Boswell v. Flockhart, 35 Va. 364, and People 
V. Williams, 24 Cal. 31. Under thèse clrcumstances, there can be no im- 
proprlety In the judge placlng a statement upon the record of such facts as 
may explaln the reasons for his rulings, or account for the statements or 
charges made tu the application." 

Every practitioner or judge of expérience understands full well, 
under the . clrcumstances of this case, that the statements in the ap- 
plication made at New Orléans, though in form the utterances of the 
défendant, were in fact and in truth the suggestions of some of its 
attorneys. Knowing how prone clients are to follow the advice of 
their attorneys, especially: when they suggest that a judge is biased 
or prejudiced against them, no normal judge, with any regard for the 
oath of his office, or the ordinary instincts of fair play, would blâme 
the défendant hère for following the advice of its attorney, or would 
be tempted, much less permit himself, to do injustice to the client on 
the merits of the case, because it had taken the advice of its attorney. 
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The only reason stated as a fact, and not alleged on information 
and belief, to show personal bias or préjudice between the parties, is 
the correspondence between the presiding judge and Judge Shelby, 
which is made an exhibit to the pétition and refers to the appHcation 
made to the Circuit Judges to designate another judge to try this case. 
No référence whateyer was made to the merits of the litigation, or 
préférence expressed between the parties, or intimation of any kind 
given either as to the law or the facts of the case. The letter was 
written in the discharge of judicial duty, concerning the trial of a 
case pending in the court, in reply to a letter of the Circuit Judge ad- 
vising the writer of the application made by the petitioner hère to send 
another judge into the Middle district of Alabama specially to try 
this case "at least." The application was made without the knowl- 
edge of the regular judge or consultation with him. It showed that 
the writer of it knew that "the presiding judge has recently announced 
his purpose to hold a term of the court at Dothan for two weeks and 
will not résume the trial of causes in said Circuit Court until late in 
December." The fair presumption was that the défendant must hâve 
gotten this information f rom its local attorneys, and that they had 
also correctly informed the défendant, before it applied to the Circuit 
Judges, of the causes which had prevented the trial of the case. The 
gênerai terms in which the application was couched, particularly when 
taken in connection with the récitals in the clerk's certificate appended 
to the application in place of an affidavit, which was drawn by de- 
fendant's counsel, was calculated to produce upon the minds of the 
Ciruit Judges the impression that the presiding judge, either by lack 
of diligence or some other fault or neglect, had not given the defend- 
ant's case due considération or opportunity to be tried, and that the 
circumstances under which the delay had occurred were so extraordi- 
nary and worked such oppression of the défendant that another judge 
should be sent forthwith into the district to try this case "at least." 
One who knew nothing' of the facts, except as disclosed in the ap- 
plication and the clerk's certificate, would never hâve supposed that 
there had been any continuances of the case by the consent of the 
défendant, or for other good cause, or that the last of defendant's 
dépositions had been filed as late as December 26, 1910; nor in the 
absence of knowledge of the record, which was possessed by the pre- 
siding judge when he wrote to Judge Shelby, that the défendant in 
its préparation for trial had not even asked the publication of any of 
its dépositions, or procured subpcenas to require the attendance of 
any witnesses to testify orally at any time. 

The presiding judge could not be expected to know, what did not 
then appear, but is now alleged to be a fact, that the défendant had 
instructed its attorney to get a certificate of the "docket entries," but 
that in foUowing those instructions its attorneys drafted a certificate 
for the clerk which omitted intentionally, apparently, ail the docket 
entries, save those which showed when the case was removed and the 
date of the filing of the transcript in this court, and made no mention 
whatever of the time of the filing of the pleas which showed when 
the case was.first at issue, or the date of such of the continuances as 



992 194 FEDEBAIi BEPOBIKB 

appeared on the docket and the reasons therefor. The situation as 
stated in the application was so différent from the real situation that 
it indUced me to say in the letter to Judge Shelby : 

"It Is but Just to them to state, that whlle Messrs. Bail & Samford got tlie 
certlficate from the elerk, that they had nothing to do with thls application 
and did not know that It would be made or the terms of It." 

The application sent to New Orléans, in the terms in which it was 
couched, and not giving material information about the case known to 
the local counsel of the défendant, and therefore known to it, was 
an effort, on a one-sided statement of the case, to get another judge 
sent into this district as a f avor to the litigant, and under the circum- 
stances was manifestly unjust to the oresiding judge, and, notwith- 
standing the polite language in which its purpose was veiled, was 
exceedingly discourteous. 

It was certainly not the duty of the judge, when the application 
was called to his attention in the manner in which it was, to sit dumb 
and refrain from stating that the client, if not the lawyers themselves, 
were fuUy advised of the facts before this application was filed ; that 
the truth was the reverse of the past history of the case as sought to 
be portrayed in the pétition; that "the real purport seems to be to 
complain of a judge because for good cause shown continuances were 
had of the case" ; or that he did not care to confer f urther with at- 
torneys who had not appeared in the case and were so misinformed 
about it, as to setting it "down for hearing at an early date," that 
would be "satisfactory to ail parties," as suggested in Judge Shelby's 
letter, when the défendant had local counsel with whom the judge had 
already conferred and who had been fully advised. 

Common sensé and the authorities alike teach that such expressions 
of opinion by a judge in the discharge of duty, concerning either the 
conduct of a litigant or its attorneys, are not évidence of personal préj- 
udice or bias as to either, and such comments and expressions hâve 
never yet been held, either in law or morals, to unfit a judge to try 
a case in which such observations hâve been made. The letter, for 
that matter, does not show any personal préjudice against the attor- 
ney who wrote that application, and préjudice of a judge against a 
counsel of a party, when it exists, does not disqualify a judge from 
prestding in a case in which the lawyer is engaged or prove préjudice 
against bis client; otherwise, every time a judge reproved or depre- 
cated the conduct of an attorney in the trial of a case, and no matter 
how justly even as to matters preparatory to bringing it to trial, an- 
other judge would hâve to be called in. Higgins v. San Diego, supra ; 
Conn v. Chadwick, supra; State v. District Court, 22 Mont. 220, 56 
Pac. 219; Hutchinson v. Manchester St. Ry., 73 N. H. 271, 60 Atl. 
1011. 

Little comment is needed upon that portion of the pétition which 
allèges on "information and belief" that Harlan has such influence 
over the mind of the court that défendant cannot obtain a fair and 
impartial hearing. The aiîfîdavits in support of the pétition are noth- 
ing more than the naked assertion that the vice président and treas- 
urer of the défendant "hâve been informed and believe that the de^ 
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fendant has been informed and believes" that it cannot obtaîn justice, 
etc. From whom the information was obtained, or when, or what its 
nature, is carefully concealed. 

The petitioner gives no reasonâ why it believes what it has heard, 
except that it has heard it, and does not even aver that it has made 
the slightest inquiry whether its informer stated the truth. "The at- 
torney of the défendant" certified that he "prepared the foregoing 
affidavits," and wrote the pétition that characterized the letter to Judge 
Shelby correcting the statements about "a four years' delay" as "en- 
gaging in a personal discussion with a litigant." The corporate en- 
tity is not morally responsible for the utterances others put in its 
mouth. Conscious that they can hâve no influence whatever on the 
mind of the court in passing upon the merits of the case, I feel it my 
imperative duty to sit. To do otherwise would set the evil précèdent 
of weakly betraying a trust, because a litigant retailed on informa- 
tion and belief anonymous slanders of a judge. 

As stated, ail of the attorneys consulted, with two exceptions, ad- 
vised, conceding the statute to be constitutional, that the judge was 
bound to inquire whether the facts and reasons set up were sufficient 
to show Personal bias or préjudice, and, if they did not, to overrule 
the pétition, and that, while the pétition hère did not make a case un- 
der the statute, still, if it did, section 21 of the Judicial Code as now 
framed is unconstitutional. The two who advised to tKe contrary 
held that the statute, being highly remédiai, applied to cases pending 
at the time it took effect, and that a pétition presented under it came 
in time if filed at the first term at which the statute became operative 
and before the cause was set down for trial; that the court's ruling 
as to what attorney stood in the relation of "counsel of record" was 
too restrictive; and that, the pétition having alleged the correspond- 
ence as a matter of fact, the presiding judge, under the plain terms 
of the statute, could not pass upon the sufficiency of the facts averred 
to show Personal bias or préjudice, but was bound to "proceed no 
further," unless the statute were unconstitutional and they were of 
the opinion that the section is constitutional. If there be error in the 
ruling that the pétition did not conform to the statute, or if it did 
conform, in holding that the facts alleged were insufficient to prove 
bias or préjudice, still there would be no error in ovèrruling the ap- 
plication if the statute itself be unconstitutional. We are thus nec- 
essarily brought to the considération of that question. 

[9] The power to designate another than the regular judge to hold 
a term of court, when the regular judge is disqualified or cannot at- 
tend, or to try particular cases on the calendar as to which the regular 
judge is in law disquahfied, is not necessarily judicial. That is fre- 
quently donc by the Governor, the head of the executive department ; 
but such exercise of power by a member of the executive department 
présents quite a différent question from arming a Governor with the 
power to détermine that the regular judge, on the facts of a partic- 
ular case, is disqualified to try it, and thereupon empowering him to 
designate another judge. Certainly it has never been held, in the féd- 
éral jurisprudence at least, that such a function could lawfully be 
194 F.— 63 
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coÉunijttBd tô a party to thfe èuit, and that his mère ex paiteiaffidavit, 
regaTdless of itS .truth; cotdd: make it the absolute duty o| tberegular 
judge to récuse himself, and lay a perenjptory comm?ind upon another 
judgei to Ëeikd some judge to displace the regular judge in his own 
court, becaiisB, à: litigant œade an affidavit that the latter is disqual- 
ifiée tôsittinder the facts of a particular case. If the power to de- 
cide,;upic»i the facts of a gii^en case pending in the court, that a judge 
is disqualified to sit iri itris judiciail, it is manifest that such a power 
cannot; bc' lèxercised excef>t by some memberofthe judicial depart- 
nient,;!anditbat the question I cannot be adjudicated by the command 
of the statute that an ex parte affidavit of a litigant . shall ipso facto 
disqoalify a, jùdge. This results inevitably from" the nature of the 
judicial ^lower of the United States, and the séparation of our gov- 
ernimentainto three great departments, none of which can exercise 
any pèwerproperly belonging to the other. 

As said in Kilbourn v. Thompson, 103 U. S. 168, 26 L. Ed. 377, the 
Constitution divides the powers of the government which it estab- 
lishes ititp the three departments — the executive, the législative, and 
thei judicial-r-and unlimited power is conferred on no department or 
ofRcerofithei: government.:: It is essential to the successful working 
of the systejii that the Unes which separate those departments shall 
be clearly dëfined and closély followed, and thatneither of them shall 
be permàtted to- encrbâoh upon the poviîers exclusively confided to the 
others, That instrument has;marked out, in its three primary articles, 
the aliotTOent of power to ïhose departments, and no judicial power, 
except in the instances eJipressly mentioned in the Constitution, is 
vestéd ihrCongress or either branch of it. On the contrary, it dé- 
clares itliat the judicial power ûf the United States shall be vested in 
one Suprême Court, and Such inf erior courts as the Congress may 
frorntime to time establishi and ordain. The only instances in which 
the Copgress pr either of its houses is vested with judicial power are 
in the matter of impeachruents, deciding contested élections, and de- 
termining the qualifications: of its n^embers, punishing them for dis- 
orderly conduct, and dealing with contumacious witnesses which are 
lawfully called before it. ; Aside from thèse matters, the power of 
Congress is purely législative, and it cannot, save as to such matters, 
exercise any judicial power whatever in any degree, or to any extent, 
in any case. ■: 

The différence between the departments undoubtedly is that the 
Législature naakes, the ejcecutive exécutes, and the judiciary construes, 
the law. Wayman v. Southard, 10 Wheat. 46, 6 L. Ed. 253. That 
which distingaishes a judicial from a législative act is that the one 
is a détermination of whàt the existing law is, in relation to some ex- 
isting thing. already doue, or happened, while the other is a predeter- 
mination of jwhat the la v^ shall be for the régulation of ail future 
cases falling within its provisions. To adjudicate upon, and protect, 
the rights and interests: of individual citizens, and to that end to 
construe and apply the laws, is the peculiar province of the judicial 
department.; As said by Woodbury, T., in Merrill v. Sherburne, 1 
N-. H. 199, 203 (8. Am. Dec 52) : 
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"No particular définition of judicial power Is given In tiUe Constitution, and, 
considering the gênerai nature of the instrument, none was to bc expected. 
* * • Thèse words possess a customary signification, and a definitiou of 
tliem would liave been useless. • • ♦ On gênerai principles, therefore, 
tliose Inqulries, délibérations, orders, and decrees, whicli are peculifir to such 
a department, must in their nature be judicial aets. • ♦ * It Is tlie prov- 
ince of judges to détermine wliat is tlie law upon existing cases, in fine, 
the law is applied by one and niade by the other. To do the first therefore— 
to compare the claims of parties with thé law of the land bcfore established — ■ 
is in its nature a judicial act. ïo déclare wbat the law is or has been la 
judicial power ; to déclare what the law shall be is législative power." 

What the judicial power included was well understood in the mother 
country long before the adoption of the Constitution, and that instru- 
ment in using the term "judicial power" necessarily included in the 
grant of the power its well-known attributes at the common law. 1 
Kent, Com. 336; Smith v. Alabama, 124 U. S. 465, 8 Sup. Ct. 564, 31 
L. Ed. 508. 

The cases to which the judicial power extends are ail defined in 
section 2 of article 3 of the Constitution. The suit in which this pé- 
tition is filed falls strictly within the class of "cases" to which the 
judicial power extends, and over which this court is given jurisdiction 
— "a suit of a civil nature between citizens of diiïerent states." The 
fate of the pétition dépends upon the application of the Constitution 
and laws, and involves the détermination of the right of a party, 
claimed under the particular facts of his case, to hâve certain judicial 
steps taken therein by the judge of the court in which the pétition is 
pending. Plainly, therefore, the pétition présents a judicial question 
which can be decided only by a court or judge, and then only by the 
exercise of judicial power. 

When Congress créâtes an inferior court and distributes to it juris- 
diction over such subject-matters falling within the judicial power as 
Congress sees proper to confer, the particular court eo instanti is 
armed, by virtue of the Constitution itself, with ail the power essen- 
tial to préservé its independênce, to prevent the usurpation of its pow- 
ers by other departments, and to enable the court to exercise the ju- 
dicial power thus conferred as to every matter involving a judicial 
détermination in any case before it. While Congress may regulate 
the methods of practice and procédure in the court in many respects, 
it cannot exercise this power of régulation so as to take from the 
courts, under the guise of regulating its procédure, the right to ex- 
ercise judicial power as to any matter arising in the case whose dis- 
position properly calls for the exercise of judicial power. One of 
thèse inhérent powers of the courts, indisputably judicial, and indis- 
pensable to the independênce of the courts, is the power to détermine 
for themselves whether a judge of the court lawfully appointed and 
qualified is disqualified on the state of facts presented in a particular 
case to sit on the trial of it. Trustées, etc., v. Bailey, 10 Fia. 213 ; 
Waterhouse v. Marten, 1 Peck (Tenn.) 374 ; Philadelphia v. Fox, 64 
Pa. 169; State v. De Maio, 70 N. J. Law, 220, 58 Atl. 173. 

Is not the real opération of section 21 of the Judicial Code to arm 
the litigant, in everything except mère form, with the judicial power 
of the court, and to leave it absolutely to the litigant to décide and de- 
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termine, in his own case upon the particular facts as hè sélects and 
présents them in his ex parte affidavit, whether they are true or false, 
that thë jud|e îs disqualified, although in truth and in fact the judge 
may hâve neither bias nor préjudice and is' in every way compétent to 
sit on the trial of the case? Unquestionably personal préjudice or 
bias as to parties may be made a cause for disqualifying a judge on 
the trial of a particular case. When, however, as hère, the statute 
does not undertake to dçfine or prescribe the facts which shall con- 
stitute bias or préjudice or the évidence which shall prove it, and com- 
mands that an ex parte affidavit of a litigant shall establish not only 
that the facts selected and grouped in the affidavit constitute personal 
bias or préjudice in the eye of the law, but that their existence is to 
be taken as conclusively proved by the ex parte affidavit, whether true 
or false, and ipso facto disqualify the judge-^has not Congress inevi- 
tably delegated to the litigant, in eiïect, the législative power to pre- 
scribe and define the causes which when proved shall constitute per-' 
sonal préjudice or bias, and also delegated to the litigant the judicial 
power of determining in his own case, upon its particular facts as he 
makes them to appear in his affidavit, both the law and fact in his fa- 
vor, and thereupon of stripping the judge of his functions in his own 
court, without any investigation by him or hearing by any other ju- 
dicial officer? 

It has been the law for centuries that a judge "ought not to with- 
draw upon a récusation unless the cause is true in fact and sufficient 
in law, because the office of judge is one necessary for the administra- 
tion of justice from which a judge should not be permitted to with- 
draw without sufficient ground." As said in Ex parte State Bar Asso- 
ciation, 92 Ala. 117, 8 South. 769: 

"It can never rest lu the discrétion of a judge whether he shall sit lu a 
given case. If he Is not disqualified under the Constitution, it is his duty to 
sit — a duty he cannot delegate or repudiate, and which no consent can de- 
volvo upon another." 

Quite true it is that the judge has no concern in presiding on the 
trial of any particular case, and no litigant has any right to hâve a 
particular judge try his case; but every litigant under the Constitu- 
tion and laws has the right to insist that his case be tried by the regu- 
lar judge, if he is holding the court, unless he is shown to be disquali- 
fied, andi it is essential to the orderly administration of justice and the 
integrity of the Constitution that judges appointed under it to admin- 
ister its judicial power shall not be wrongfully driven from the judg- 
ment seats in any case, whethei; it results from open violence or the 
improper control of the courts or judges by other departments of the 
government. If the right of a duly appointed and qualified judge to 
sit in a particular case under its particular facts is challenged, the 
question must be determined by the other judges of the court if there 
are more than one, and by him alone if he is the only judge, subject 
to such judicial revision of his action as the law may provide. Au- 
thorities supra. Congress cannot directly or indirectly décide such 
questions. It cannot lawfully enact that a judge, who is in truth 
qualified, is in law disqualified, because a suitor makes an affidavit to 
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that effect, and make that ex parte statement conclusive proof of the 
disqualification and eut off ail judicial inquiry as to the judge's com- 
petency. It cannot enact lawfuUy that any state of facts or reasons 
which a litigant may choose to array, when presented in his aifidavit, 
shall ipso facto disqualify the judge. It may lawfully enact that where 
the state of facts disclosed by an afïidavit, if true, show conditions 
which, according to expérience, andi in the light of hiunan nature, 
prove unfitness and lack of impartiality in a particular case, that such 
facts, if found to exist by some judicial tribunal, shall disqualify the 
judge in question and prevent his trial of the case, but it cannot make 
the ex parte afïidavit of the litigant conclusive proof of the facts or 
lawfully require the judge, without judicial inquiry by him or some 
other judge, eo instanti to abdicate his functions. 

It is not proof or évidence of the unfitness of a judge in a particu- 
lar case that an honest but suspicious suitor, or a vicious andi dis- 
honest one, swears that he cannot obtain justice before him. Such an 
affidavit proves only the animus or belief of the man who makes it. 
It does not prove partisanship or personal préjudice or bias in the 
judge. If the judge is not biased or prejudiced in fact, a false alléga- 
tion or imputation that he is, made in the afïidavit of a litigant, cannot 
change the actual mental or moral status of a judge or unfit him to 
try a particular case. Afïidavits cannot change a pure and impartial 
judge into a bad officiai. It is the existence of bias or préjudice, and 
not the charge, whether honestly or dishonestly made, which consti- 
tutes the disqualification. A man by an ex parte afïidavit may con- 
clude his own rights or destroy his own réputation, but he can never 
conclude the rights of others or impose a discreditable status upon a 
public ofïicial by his mère statement of that which does not exist, how- 
ever solemnly alleged in an ex parte afïidavit. To hold otherwise 
would) be to strike down a great principle of justice, which* cannot be 
abandoned without destroying the very foundations of our jurispru- 
dence. 

In such search of the reports as I hâve been able to make in the time 
at my disposai, I do not find décisions in more than two of the states 
having statutes similar to the Judicial Code where objections such as 
thèse now presented hâve either been raised or overruled. In a num- 
ber of States having similar statutes, sometimes, however, by force 
of constitutional provisions, and in others where the constitutional 
provisions regarding the displacement of judges are différent from the 
Constitution of the United States, the courts hâve constantly treated 
such statutes as constitutional. Those courts would not be bound by 
their former décisions, if the constitutionality of the statute were as- 
sailed on the grounds now suggested. Boyd v. Alabama, 94 U. S. 
648, 24 L. Ed. 302. Perhaps the leading case upholding the constitu- 
tionality of statutes less guarded than the Judicial Code is State ex 
rel. V. Clancey, 30 Mont. 529, 539, 77 Pac. 312, 315, where the court 
likens the question to a change of venue and says : 

"No one has yet denled the right of the Législature to provide for a change 
of venue on such terms as It may propose." 
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"Change, of Venue," if onespeaks at ail ax:curatelyi rneans only a 
change of thepjpce of the trj^l ftoni ône county to another county or 
district, and the expression .is «^metimes used to dénote the transfer 
of a case from. one court to ançther in the same district or county. It 
is a niisuse of ternis to say that the venue iç changed when the trial 
is had in the court whefe the suit was brought and some other than 
the regular judge is caUec},in to préside on the trial, in the very court 
in which the record has ail the while remained. The questions arising 
on a change of venue a,re ; far différent in nature and çpnstitutional 
conséquence from those involved in a proceeding to displace the regu- 
lar judge as to a case in his pwn court, and bring another judge there 
to try it upon an ex parte affidavit of a suitor, although the judge may 
not be disqualified in tfuth, and by the mère filing of the affidavit shut 
pff ail judicial inquiry by tjie judge concerned or any other judicial 
piiiçer, as to,ttie truth of the facts alleged upon which alone the right 
to displace thç judge dépends. In a cha.nge of venue no attempt is 
■ JTiaçle to strip,,a,judge of his, functions in his own court, and the func- 
tions and riglits of the regular judge therein are in no wise altered or 
inipaîred by the transfer of the particular case; while the reverse is 
true when thé icase remains in the court and the regular judge is tak- 
en ^rom the b^nch on an ex parte affidavit of bias or préjudice, regard- 
les^i of whether it is true or false, but which ipso facto strips him of 
hj^i functions in the particular case. 

; , Tp say that the challenge itself , regardless of the grounds for it, 
itself Works a disqualification of the judge because it puts him in a 
cla,5^ which it is the pdhcy of the Constitution not to permit to try 
^ùch, questions, js to begthe whole question. The contention rests on 
awholly unfounded premise, The judge of a fédéral court holds his 
oÉicè during goqd, behavior, and the constitutional provisions regard- 
ihg his indlictiph into office" and his displacement therefrom forbid 
that he be sfripped of any of his functions except upon conviction by 
the Senate of riîgh crimes and misdemeanors after he has had oppor- 
tunity to be heard; or in conséquence of the existence of a peculiar 
àtatè of facté iil particular cases declared by law and ascertained by 
the courts.. Thé Constitution and laws require that he sit in every 
case in his court, unless he is excluded for causes ^vhich disqualify 
him, the nature of which must be ascertained by law, and the existence 
of which rtiUStbe declared by some judicial tribunal: Congress has no 
power to change the Constitution and revise its policy or to get rid of 
a judge in any case, in any other way than the Constitution provides. 
The judge's gênerai fitness and qualification are adjudgéd by the opéra- 
tion of the Constitution itself when he is appointed, confirmed, com- 
missioned, and qualified. . They cannot be gainsaid or attacked except 
by impeachraent as the Constitution provides. If he be an improper 
person to exercise his functions in any particular case, it must be be- 
cause of the existence of facts which under the law unfit him to im- 
partially adiUiinister justice in it, and the existence of thèse causes must 
be ascertained by some judicial tribunal. What thèse causes are we 
hâve seen in an earlier part of this opinion. . Congress has no power 
to déclare, what the législation in some of the states necessarily as- 
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serts, that â compétent judge is disqualified because a suitor swears 
that he believes he is. Neither, when the litigant assigns reasons, can 
Congress enact that the assignment of such reasons, if they are insuffi- 
cient in law and morals to prove disqualification, shall be taken to hâve 
conclusively proved it. The reasons alleged must be substantial and 
sufficient, and their truth must be ascertained by a proper tribunal, 
before the judge can be required to abdicate his functions. Congress 
has no power to leave it to the arbitrary discrétion of a Utigant to 
détermine whether or not the judge is a fit person to préside in a par- 
ticular case, and make his afSdavit work a disqualification, although its 
allégations may be insufficient in law and untrue in point of fact. To 
so hold would be to décide that under the Constitution and laws a 
litigant may disqualify a compétent judge whenever he chooses, if he 
is willing to run the risk of prosecution for perjury ; and this, too, in 
the teeth of the Constitution, which provides other and exclusive modes 
for determining such questions. 

The reason of many decided cases, and the express décisions in 
some of them, compel the conclusion that statutes like the one under 
considération are unconstitutional. See Conn v. Chadwick, 17 Fia. 
440 ; Board of Commissioners v. State, 120 Ind. 282, 22 N. E. 255 ; 
White, Auditor, v. State ex rel., 123 Ala. 577, 26 South. 343 ; Pétition 
of Splain, 123 Pa. 527, 540, 16 Atl. 481 ; Kilbourn v. Thompson, 103 
U. S. 168, 26 L. Ed. 377 (7 headnote); Mabry v. Baxter, 11 Heisk. 
(Tenn.) 689, 691 ; Cooley's Constitutional Limitations (5th Ed.) p. 115, 
§ 96, and see cases there cited in margins. 

No sophistry can conceal the plain situation, if the command of the 
statu te be folio wed. It compels the judge, on présentation of the affi- 
davit and application with proper certificate of counsel and compliance 
with the other requisites of the statute, to vacate the bench without 
any inquiry or investigation, as to the truth or efïect of the facts al- 
leged in the pétition by the judge in question or any other judicial au- 
thority. The affidavit maker in fact, though not in name, puts on the 
judicial robes and excludes the presiding judge and ail other judicial 
authority from any voice in determining the matter, and by the mère 
filing of his affidavit renders judgment of disqualification and exécutes 
it. In the words of Chief Justice Nickelson, in Mabry v. Baxter, 
supra : 

"The act In question is législative In form, but It opérâtes expressly on sults 
pendlng In the court. * * • To obtaln a new right conferred, the suitor 
Is to make a motion In the court. This motion must be acted upon by the 
judge and a record made, and the statute preseribes what the judgment shall 
be. The judge makes the order nominally, but as he has no discrétion and 
acts under the Législature, it is to ail intents and purposes the act of the 
Législature and an exercise by it of judicial power." 

To quote the language of the Suprême Court of Alabama in Sanders 
v. Cabaniss, 43 Ala. 173, dealing with a statute identical in principle : 

"The chancellor is expressly prohlbited from exercising any judgment what- 
ever in the matter, nor is he allowed under any circumstances to deny the 
application; grant it he must. He is in fact made the mère Instrument of 
the Législature to register Its will — nothing more. This we hold was a 
clear and undoubted exercise of judicial power on the part of the Législature, 
ànâ tbat, too, in the most objectionable way — by indirection." 
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The question présentée! is the same in principle as that decîded in 
tlnited States v. Klein, 80 U. S. 129, 146, 20 L. Ed. 519, where Chief 
Justice Chase says : 

"It Is évident from thls statement that the déniai of jurlsdictlon * * * 
Is founded solely on the application of a rule of décisions in causes pendlng 
prescribed by Cougress." 

And asks: 

"What is thls but to prescrlbe a rule for the décision of a cause in a par- 
tlcular wayî Can we do so wlthout allowlng one party to the controversy 
to deeldef it In his own favorî Can we do so wlthout allowlng that the 
Législature may prescrlbe rules of décision to the judicial departnient of the 
government in cases pendlng before itî" 

The court answered ail thèse questions in the négative. 

The fact that it is unpleasant to a judge whose impartiality is ques- 
tioned to pass upon an allégation of his unworthiness to try a case, or 
that he is not the fittest trier of such questions, does not authorize 
CongresS to disregard the limitations of the Constitution and confer 
upon the litigant the arbitrary power to condemn the judge and décide 
the matter in his own favor. There must be some trier of the ques- 
tion, and from the necessity of the case it must be the judge himself, 
unless it is tried by some other judge or court. An awkward situation 
does not authorize a violation of the Constitution to remedy it. The 
remedy lies close at the hands of the législative power. It is the duty 
of the Législature not only to see that the courts are pure and im- 
partial, but that justice shall be so administered that they shall be f ree 
from suspicion. I do not doubt the power of Congress, when a judge 
is challenged for personal préjudice or bias, to require that he shall 
proceed no further, until the truth of the challenge is investigated and 
determined by another judge, and to enact that the judge in question 
shall préside or not, in the future stages of the litigation, as the other 
judge may find to be just and right. Beyond this Congress has no 
constitutional warrant to go, or to make the affidavit of a suitor auto- 
matically work out a disqualification of a judge throughout every stage 
of his case. 

The inhérent powers of courts and judges set up to administer the 
judicial power of the United States hâve always been held to include 
ample authority to protect them against insuit and assault, whether by 
physical violence or contumelious behavior and words, and it has been 
held time and time again that the possession of such powers is es- 
sential to their independence and well-being. In a pétition gîving 
facts toshow Personal bias or préjudice, an unscrupulous litigant, if 
his passions or those of his attorney permit the one to swear, and the 
other to certify that he swears in good faith, may willfully and falsely 
charge the presiding judge with high crimes and misdemeanors or 
other disreputable things without a semblance of truth or décent ex- 
cuse for doing so. ' Shackled by this statute, if it be valid, an innocent 
judge is compelled to enter the slanders upon the records of the court 
and slink from the discharge of his duty in the particular case as 
though he were already convicted of crime. If the courts are to last, 
if they are to perform their functions under the Constitution and ex- 
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ercise the powers commîtted to them, no such summary way of dealing 
with, and it may be destroying, a judge can hâve the force of law. 
While any conscientious judge would gladly welcome any effort on 
constitutional lines to remedy the evils at which this statute is aimed, 
and would feel a sensé of relief if the statute were so altered as to 
conform to the Constitution and thus free him from the embarrass- 
ments resulting under the présent statute, yet, when this is attempted 
by a statute which outlaws the judge and drives him from the bench 
in the particular case on the allégations of an affidavit, whether true 
or false, which condemn him without any défense or hearing of any 
kind as an unfaithful and incompétent judge, a court which is mind- 
ful of its obligation to the Constitution and the sacredness of its oath 
of office must décline to give the statute any effect and treat it as a 
nuUity. If the judge is suspected, whether rightfully or wrongfully, 
of bias or préjudice, the existence of that bias or préjudice must be 
ascertained by some judicial authority, and the judge must net be left 
defenseless against such assaults because a litigant in his court makes 
an ex parte affidavit. If the matter be referred to some other judge, 
al] the rights of the litigant are preserved and also the dignity and 
honor of the courts. This is not the case under the présent statute. It 
makes the affidavit maker, in effect, lawmaker, judge, and executioner. 
The judge may be entirely blameless, but he is not permitted to défend 
himself or show the falsity of the accusation, and thus is branded for 
ail time on the records of his court as an unworthy judge. 



UPDIKE V. MAGE et al. 
(District Court, S. D. New ïork. March 6, 1912.) 

1. WlTNESSKB (§ 149*) — OOMPETENCY— TEANSACTION WITH PEESON SINCB DE- 

OEASED. 

In a suit to impose a trust on a part of the residue of an estate, wllled 
by testator to lils widow, subject to the alleged trust, against the ex- 
ecutor of the widow, évidence of complainant, the alleged beneflciary, 
with référence to statements and conversations had between her and 
the widow, were incompétent under Rev. St. § 858 (U. S. Comp. St. 1901, 
p. 659), prohlbiting testlmony by any party in any suit against an ex- 
ecutor concerning any transaction with or statement by the testatpr; 
but évidence of déclarations of testator are admissible, his executor not 
being a part^ to the suit. 

[Ed. Note. — For other cases, see Witnesses, Cent Dig. §§ 651, 652 ; Dec. 
Dig. S 149.*] 

2. Evidence (§ 317*) — Heaesat— Déclarations of Décèdent. 

Déclarations of a testator as to his intentions with respect to the 
making of his will are Inadmissible to establlsh an intent on his part to 
créa te a trust in favor of complainant ; such déclarations being hearsay. 

[Ed. Note.— For other casés, see Evidence, Cent Dig. §§ 1174-1192; 
pec. Dig. § 317.*] 

3. WiLLs (§ 487*) — Evidence— Declaeations op Testatoe. 

Déclarations of a testator as to his intentions with respect to the mak- 
ing of his will are inadmissible to show his intention to create a trust 

*For other cases «ee same tapie & i nxtiiIBEB In Bec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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In, f|vor of complalnant, as such déclarations would be In effect the es- 
tàblMiK&ï b? a testâiùfeétàfy dlèjposltlon by paroi: 

[BdîKotel-^Fôr othér cases, see Wills, Cent. Dlg. K 1023, 1026-1032; 
Dec Dlg.;| .^7.*] 

4. TBtfsra (g '^♦)>^E3xpREss Tstrar^AcT CoNSTiruTiNS. 

T^stator at the deathbed of ijls gon agreed to carry ont the dying re- 
quest of the son that the share oî the father's çstate that would hâve 
goiie to the son If he had sùrvlved the father shoùld go to the son's sur- 
riving Mfe. Testator, harlng f ailed to mention thé son's wif e in hls 
^Uiiôtated that, though shé was not remembered In the will, he had 
madè arrangements with his wife to make the trust wMch he had prom- 
Ised, In: fayor ,of the son's "wlfe, and that she should haye the full share 
oî whkt the son would haye recélved If he had llved. Betcl, that testator's 
statémèhts were insufflclent to establlsh the trust. 

[Ed. Note.— For other casés, see Trusts, Cent. Dlg. §§«4r^7; Dec. Dlg. 

' §25.*J;'i: ' . : 

5. Trusts (§ 44«)^Parol Trttst?— PSkoof. 

Evidence tield insufflclent to show the création of a trust by which 

testator and his widow wer^ to give a part of testator's residuary estate 

devised to the widow ta complalnant or to show the spécifie amount of 

the résiduàry estate to becharged. 

■ [Ed. ÎÎOte.— For other casés, see Trusts, Cent Dlg. §§ 66-68; Dec. Dlg. 

■•■ i44.*].:' \ 

6i Limitation oï Actions (§ 88*)— Death and Appointment of Executor. 

Where complalnant clatmed that testator created a trtist of a portion 
of hls, residuary estate, beqiueathed. to his widow, for complainant's bene- 
8t, \yflich rësldue cpnsisted of both real and Personal property, complaln- 
ant'^ 'Mghtto sué to enfoirce the trust did not accrue untll one year after 
the appointaient of testator's exécutors, and was therefore not barred 
untll the expiration of ten years thereafter. 

[Ed. Note. — For other cases, see I»lmitation of Actions, Cent. Dlg. §§ 
426, 431-438 ; Dec. Dlg. § 83.*] 

7. Bquitt (§ 87*) — Stalk Dsi^NDS,, 

The défense that an équitable clalm Is stale Is now generally governed 
by the question vrhetheir thé stàtute of limitations âppllêsi 

im- Note.— For other, cases, see Equity, Cent Dlg. §§ 242-244, 395; 
Cèé. t)ig. §87.*] 

In' Eqtiity. Suit by Sarâh ,E. TJpdike against Arthur J. Mace, in- 
divîdùaÛy, and against Arthur J. Mace and James Edward Rice, as 
çxçcutors of the will of Malinda G. Mace, deceased. Decree for 
défendants. * , 

Franklin Bien^ for , complaïnant. 

Ralph Hickox (J. Parker Kirlin, of counsel), for défendants. 

HOLT,; District Judge. This isa suit in equity brought by the 
complainant, a citizen of New Jersey, against the défendants, citi- 
zens of New York, to establish anriJral trust, in favor of the com- 
plainanty on the residuary estate of Levi H. Mace, which was de- 
vised and bequèàthed to his wife, Malinda G. Mace. 

Levi H.' Macé, a résident of Williamsbridge, N. Y., died October 
20, 1896; in the" sévénty-éecond year of his âge. He left surviving 
his wife, Malinda G. Mace, and three sons : Edward, Henry, -and 
Arthur. They had another son, Elwood H. Mace, to whom the 
complainant, whose maiden name wàs Sarah Robinson, was married 

•Fâr other cases seesame topic & § nvmbeb tn Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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on May 28, 1878. He died intestate about three years after the 
marriage, on May 5, .1881. He was at the time of the marriage 19, 
and she 20, years of âge. No children were born of this marriage. 
The complainant made her home at the Mace homestead during her 
marriage to Elwood H. Mace, and for about five years after his 
death. In February, 1886, she remarried. Her second husband was 
Alfred Dillon. Upon her marriage to Dillon, she left the home of 
Levi H. Mace, and never lived there again. Alfred Dillon died in 
August, 1887. In 1889, the complainant married George E. Updike, 
who is still living. 

Levi H. Mace left a will, dated October 10, 1896, which was 
duly admitted to probate November 7, 1896. By it he devised and 
bequeathed to his wife the real estate in New York occupied by his 
firm; to his son Arthur, $50,000 previously advanced to him; to 
the wife and children of his son Arthur, $75,000; to each of his 
sons Edward and Henry, $100,000 in trust ; to Joséphine Norris, who 
had formerly resided in his family, $1,000; and to his wife, the 
residue of his estate, by the following clause in his will ; 

"Tenth. I glve, devise and bequeath ail the rest, residue and ïemalnder 
of my property, real, Personal and mixed, and wheresoever sltuate to my 
wife, Mallnda G. Mace. Such devise and bequest to be in lieu of and In 
fuU compensation for ail dower, dower rights and thirds that she may bave 
In any and ail of my estate." 

The complainant was not referred to in any part of the will. 

Malinda G. Mace died November 17, 1906, at the âge of 78, hav- 
ing survived her husband about 10 years. She, made two wills dur- 
ing her widowhood, one in March, 1897, about five months after her 
husband's death, and one April 28, 1903, which last will was duly 
admitted to probate December 2, 1906. By this will Mrs. Mace, 
after giving certain small legacies and annuities to her three sisters, 
gave $50,000 to each of her sons Edward and Henry, in trust; 
$25,000 to the wife and $50,000 to the two daughters of her son 
Arthur; and the residue of her property to her son Arthur., The 
complainant was not referred to in either of the wills of Mrs. Mace. 

Levi H. Mace left an estate of the value of about $345,000. The 
value of the residuary estate devised and bequeathed to his wife was 
about $129,000. The share of the estate which Elwood H. Mace would 
hâve received if he had survived his father, and his father had died 
intestate, would hâve been about $63,000. The complainant allèges 
in the bill that the residuary estate devised and bequeathed by Levi 
H. Mace to his wife was "charged with a trust to transfer and pay 
over to the complainant so much thereof as would equal in value 
the amount or share of the estate of Levi H. Mace which would 
hâve passed to and become the property of Elwood H. Mace had 
he survived Levi H. Mace and Levi H. Mace had died intestate. ^ 

[1] The évidence in this case was taken out of court in accord- 
ance with the usual equity practice. The testimony of Mrs. Updike 
contains many statements of conversations between her and Levi 
H. Mace and between her and Malinda G. Mace. Ail this évidence 
is objected to as being inadmissible by section 858 of the U. S. Re- 
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vised' Stiatutes (U. S. Comp. St. 1901, p. 659), prohibiting testimony, 
by any party^ in any suit against an executor, of any transaction with 
ior statement by the testator. In my opinion, any testimony by 
Mrs.Updike as to transactions with or statements of Malinda G. 
Mace is inadmissible in this suit, because prohibited by such stat- 
ute, and I shall disregard it. Her testimony as to transactions with 
or statements of Levi H. Mace,, I think, with some hésitation, is 
not inadmissible because prohibited by said statute, although, of 
course, it may be inadmissible on other grounds. 

About an hour before Elwood H. Mace's death, there were prés- 
ent, at bis bedside, his wife, his father and mother, his two broth- 
ers Edward and Henry, and Mrs. Healey, a friend of the family. 
A conversation took place at that time between Elwood H. Mace 
and his father. Mrs. Updike testifies that Elwood said to his father: 

"I hâve only one request to make, thaC you wlU give to Sarah what would 
be mine U I were spared to Uve." 

And that his father replied : 

"Tes, Elwood, she shall hâve what would hâve been yours, If God had 
spared yoù ; she has been a noble wife to you and a daughter to ua." 

Edward Mace testifies: 

"Elwood Mace said, 'What wlU become of Sarahî' Father said: •Don't 
worry about that, Elwood ; she wlU be provided for.' " 

Henry Mace testifies : 

"Eté says to Day fiather, 'Look ont for Sarah.' My father • • • said: 
'Elwood, don't worry about that; she will be looked after,"' 

Mrs. Healey testifies: 

"He (Elwood) says, 'Wlll you look after Sarah, or attend to Sarah?' 
• • • He (Levi H. Mace) said: 'Don't worry about that; that will be 
attended to.' " . 

[2-4] Mrs. Updike testified that Levi H. Mace told her, shortly 
after his will was executed, that she "was not remembered in the 
will, but he had made arra:ngements" with his wife "making the trust 
which he had promised to give Elwood's share to" the complainant. 
This évidence was duly objected to, and in my opinion was inadmis- 
sible as hearsay, if not on other grounds, and I disregard it. Mrs. 
Updike's brother, John M. Robinson, testified that he had varions 
conversations with Levi H. Mace in which he said that it was his 
intention to divide ail his property, and that "Sarah should hâve the 
fuU share of what Elwood would hâve received if he had lived." 
This testimony was objected to and was in my opinion inadmissible, 
both as hearsay and as attemptng to establish a testamentary dis- 
position of property by paroi. In any event, it did not purport to 
establish any trust. ' 

[5] The other testimony relied on by the complainant consists of 
letters written by Malinda G. Mace and the évidence of witnesses 
to conversations with Malinda G. Mace. About 60 letters by Ma- 
linda G. Mace are in évidence, most of which were written to Mrs. 
Updike. They usually treat of affairs of the family, of friends 
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and relatives, and of the church to which she belonged. They show 
feelings of affection on her part towards Mrs. Updike, and that 
her son Arthur was not friendly to Mrs. Updike. Most of thèse 
letters contain nothing pertinent to this case, but a few contain 
statements much relied on by the complainant. Thèse letters are 
as follows: 

"Wmbrldg Oct. 27 (1896) 

"Dear Sarali After I got hom I thought perhaps you mlght tell Lelia what 
I told you yesterday she would tell Arthur sure dont breath to a soûl I 
wlU see that you get it as soon as things gets settled and 1 know how to 
arrange it — I will be up to get my waist fltted soon your ever loving mother 

"M G Maee 

"I send by Johson In haste." 

"Wlmbridg Nov 7 (1896) 

"Dear Sarah Your note recelved. I know you feel bad that I am unable 
to vislt you but Arthur threatens me ail the time what he will do so for 
peace I think best it will ail corne out right I know it will be hard for 
you and me to be separated so many years together and my love the same 
as the rest that mighty dollar for fear you would get your share. I think 
Arthur feels that your Father had made some request to me and that is 
why they watch so even the servants is asked whom cornes and where I 
go. Arthur seems to arrange always for some one .to go with me but I 
will glve him a trial and see what he will do about glving up drink. After 
the Holidays I will meet you at Mrs. St. jons and then I will talk better 
just keep ail to yourself 

"From your ever loving mother M G Maee." 

"WlUiamsbridg March 18 (1901) 
"Dear Sarah I will meet you at the church at Mrs. Haltets funeral to- 
morrow afternoon 1 want to see you particular I think i can soon arrange 
to give you some Mortgages but the trouble is that the lawyer might tell 
Arthur as they are together so much — ^I wish you had your share my worry 
"would be at rest — 

Tours in haste with love mother M G Maee." 

"Wmsbridg Aug. lOth (1903) 
"Dear Sarah Your note at hand I am glad Johny did not attempt any 
law as it would kill me I hope to see some way out soon but Arthur takes 
ail the business out of my hands so I feel some day I will hâve to tell him — 
for it only rlght you hâve your share you Father to you through me — thank 
Johny for me and tell him I will to give your share soon — if I could man- 
age better — ^The folks ail out and Arthur bas been away several days God 
knows where — ^I heard he Is at City Island drinking — so if he don't tonight 
I will go look for him as the children are away In the mountains * » * 
Sarah just bear with me a little longer and I will try to manage ail for 
you my pen is so poor eant write — I will bé up soon and take lunch with 
you 

"from your ever loving mother M G Maee." 

'•"Wmsbridg Aug lOth 1903 
"Dear Sarah Your recelved I am glad Johny considéra me so much in 
this case you ought to hâve hâve your share long ago but 1 dont see how 
1 can get it for you without Arthur flnding out Your Father left that re- 
quest In secret with knowing how much i love you he was sure of me do- 
ing it but he did not stop to think that i could not manage any business 
1 thought to hâve Mr. Guyer hélp me arrange it for you as he also know 
about how your Father loved you but hls death was so soon after he left 
me to think for myself every way i plan 1 could not do it without Arthur 
know it and i could not stand the trouble he would make i do everything 
to please hUn for the hope he will give up drink and the fast life Oh 



S«r«Ji hoy^thls breaks my toeaptbut It seems hopeless as he goes away and 
stîiy days àndVe dont know where he Is God help me to do what Is rlght 
for ail.' i 

"ïour ever 16ving MotJier M Q Mace." 

"In care of Mrs. Hallett." 

Varions witriesses testifjr to conversations with Malînda G. Mace 
substantially as follows: 

Mi^s. St. John;'the wife of the pastor of the church at Williams- 
bridge of which Mrs. Mace was a member, testified, in substance, that 
Mrs! Mace and Mrs. Updike used to meet at the parsonage between 
!the date of Mr. Mace's death and Jùly, 1907, and in conversations 
there Mrs. Mace said that Mrs. Updike was to receive Elwood's 
share, which would be one-quarter. 

Mrs. Westervelt, à friend of Mrs. Mace, testified that she had a con- 
versatiqn with Mrs, Mace atid, Mrs. Updike in 1903, itl Which Mrs. 
Macç,sai(J toMrs. ■VVestervèl,t ttiàt there wàs nothing said âbout Mrs. 
Ûpdik«i in the will,;"but Mr, Mace left that to me to give her her 
shafe/' •■-■■:. 

Mfiî.'Palmer, a member of the same church as Mrs. Mace, testified 
that, iri tey 1897, Mrs. Maée toi d her that"'Mr. Mace did'rémember 
iSàrah, t^«t'hàd left'it in tfv^st for me tp pay to her AlleV's share," 
aad thatoiater, in Mrs. Updjk.e's présence, Mrs. Mace made substan- 
tially the same statement. ni 

]Mr^.''Maliin, who was housekeeper for Mrs. Mace froni'June, 1895, 
to 1897, itéàtifièd that Mrs: Mace once told her: 
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i ' ain aîir$)ld, the way Ariljflr Is golng on, that I shall not be able to 
■gite Sarali.'yha,t It due her, beieàuse,' she sàys, 'It is hot ëasy to get sueh 
an amount 'or môney together, ^bout,' ehe says, as near as I caû remember, 
'$250,000, wMchis Sarah's shirè." 

Mrs. PoMnd, a sister of Mrs. Mace, testified that after Mr. Mace's 
death she had à conversation with Mrs. Mace. When asked to state 
the conversation, she repliéd: 

"She made thls secret trust." 

When asked for whom, she replied: 

"Mrs. Sarah Updike. She «»uld not pay It out. She could not hâve the 
nioney beeause Mr. Arthur toofe care of ail the property. It seeiued to worry 
her.» 

Mr. Rauschaupt, a photographer at Mt. Vernon, testifies that he 
once called on Mrs. Mace to deliver a package from Mrs. Updike. He 
never saw Mrs. Mace at any other timè. He said that "she started 
with a story tO' the efïect that she was sorry she could not give Mrs. 
Updike what she was entitlfed to, but no doubt she would get some- 
thing, as there was something held in trust for her by her." 

Edward H. Mace' one pf the sons, testified that he had a conversa- 
tion with his mother aboutthree months before she died in which she 
■said: , ■■,;.■ 

"'It ts nothiftg but money âll the tlme. I hâve to pay Sarah's money too.' 
Says I, 'why don't you pay her then?' * * • i made the remark that 
she had money in the Bast River Savlngs Bank and some certificates. 
,* ♦ ♦ Shè says,. 'That Is not enough.'" 
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Mrs. Weaver, a friend of Mrs. Mace, testified that some time after 
the death of Mr. Mace she and Mrs. Mace would visit Mrs. Updike, 
and every time Mrs. Mace would say: 

"I am very sorry I cannot glve her Alley's share he (Mr. Mace) gave me 
to glve her." 

This is substantially the évidence upon which the complainant re- 
lies in this case. In estimating the weight to be given to the évidence, 
I may say, in respect to the promise made by Levi H. Mace to his 
son Elwood, upon his deathbed, that I accept the version as given by . 
Edward and Henry Mace and Mrs. Healey 'rather than the version 
given by Mrs. Updike. It seems to me more probable that Elwood 
H. Mace, at such a time, should hâve simply asked his father to take 
care of his wife, and that his father should hâve replied that she 
would be provided for, than it was for him to hâve asked his father 
to give to his wife what would be his if he were spared to live, and 
that his father should hâve replied, "She shall hâve what would hâve 
been yours if God had spared you." In any case, if Mrs. Updike's 
version of the promise were accepted, it would hâve no légal validity. 
L^vi H. Mace, even if such a promise had been given, would hâve been 
legally free to dispose of his property by will, or in any other man- 
ner, without giving any share of it to the complainant, and the only 
real relevancy of ail the évidence in respect to the deathbed promise 
to Elwood is to show the afïectionate and tender nature of the rela- 
tions between Mr. and Mrs. Mace and the complainant at that time. 
In respect to the évidence contained in the letters written by Mrs. 
Mace, it is to be observed generally that there are but few among 
the many letters written which contain any référence to any matters 
involved in this suit; that those which do contain such références are 
somewhat obscure; and that, while Mrs. Mace appears in them, and 
by ail the testimony, to hâve been a good, kind, and religions woman, 
she also appears, by ail her letters, to hâve been a woman without 
much capacity for clear and accurate statement. 

Most of the witnesses as to statements made by Mrs. Mace in con- 
versation are very old ladies, friends or contémporaries of Mrs. Mace. 
They were testifying to conversations, many of which had taken place 
some years before they gave their évidence. Most of them, although 
undoubtedly women who were conscientious and who intended to be 
truthful, appear by their évidence to hâve been more or less rambling 
and diffuse, and lacking in clearness and précision in their statements. 
I distrust the accuracy of some of the witnesses. Almost ail of them, 
before testifying, had been visited by Mrs. Updike, and had talked 
over with her the events as to which they testified. I am, however, 
convinced, notwithstanding the generally unsatisf actory nature of this 
évidence, that Mrs. Mace, at times during her widowhood, felt that 
there was an obligation upon her to transfer some money or property 
to the complainant, and that that obligation was connected in her 
mind with something which her husband had said to her ; but there 
is, in my opinion, no évidence, sufficient to support a finding in this 
case, that Levi H. Mace ever told his wife that his residuary estate 
given to her was to be charged with a trust in f avor of Mrs. Updike. 
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or that Mrs. Mace ever agreed with her husband that she would accept 
the residuary estate charged with such trust. Nor, if such a conclu- 
sion could be reached, is there sufficietit évidence in this case to ena- 
ble a conclusion to be reached as to how much of the residuary es- 
tate was intended to be paid to Mrs. Updike. The complaint charges 
that amount to be what would hâve been the share which would hâve 
passed to Elwood H. Mace, had he survived Levi H. Mace and Levi 
H. Mace had died intestate; but whether it was that share, which 
would hâve amounted to about $63,000, or whether it was $250,000, 
•which Mrs. Martin testified that Mrs. Mace said was the value of 
the share, or whether it was one-quarter of the residuary estate given 
to Mrs. Mace, or what the amount was, is left entirely vague by the 
évidence in the case. 

On the other hand, in considering the évidence in this case in op- 
position to the complainànt's claim, there are, at the outset, the 
weighty facts that the wiUs of Levi H. Mace and of Malinda G. Mace 
make no provision whatever for the complainant. A will has always 
been recognized in the law as one of the most seriously considered 
and solemn légal instruments to which the greatest weight should be 
given. Levi H. Mace was a man of strong will, and of large business 
expérience and capacity. There was no reason, if he wished to make 
any provisipn for the complainant, either in the way of a trust or oth- 
erwise, why he should not hâve inserted it in his will. If he wished 
tp give his residuary estate to his wife for her lif e, and to charge it 
with a trust for the benefit of the complainant after his wife's death, 
the natural and appropriate method of doing so would hâve been to 
insert a provision to that effect in his will. He provided in his will 
for ail his children and the wife and daughter of his son Arthur. 
He gave a legacy of $1,000 to Joséphine Norris, who had been 
brought up in his family on substantially the footing of a daughter, 
although never legally adopted, but who, when Mr. Mace made his 
will, had left his family. But he left no such legacy to the complain- 
ant. The complainant had lived in his house during the three years 
of her marriage to Elwood H. Mace, and during the five years of 
her subséquent widowhood. She appears to hâve been given a home 
there without charge. She received gifts of money, and of other 
things, from Mr. and Mrs. Mace, and she stood ail the time, until her 
second marriage, upon the footing of a daughter-in-law to Mr. and 
Mrs. Mace, for whom they had feelings of affection. When she mar- 
ried Mr. Dillon, she left the Mace homestead, and neyer lived there 
again. The presumption is that her second husband supported her. 
When he died, and she married a third time, the presumption is that 
Mr. Updike, her last husband, supported her. 

If Mr. Mace had given her in his will a legacy, such as he gave 
Joséphine Norris, or even if he had madte such a provision for her 
in his will as she claims he directed should be made by his wife, un- 
doubtedly the past relations between them would hâve explained such 
testamentary disposition in her behalf : but on the other hand there 
was nothing unusual or strange in the fact that Levi H. Mace did not 
consider, after the complainant had married Mr. Dillon, and subse- 
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quently had marrîed Mr. Updike, that he was ùnder any obligation 
to bequeath any portion of his property to a daughter-in-law who 
had married again, to the exclusion of his own wife andi children. 
Moreover, if for any reason a man of Mr. Mace's strong will and 
business sagacity had preferred, instead of making a direct provision 
for the complainant in his own will, to create an oral trust with his 
wife, by which his wife's residuary estate was to be charged with a 
sum which would be équivalent to his son Elwood's share if he died 
intestate, he must hâve seen that the widow probably would not ac- 
cept the residuary estate charged with the proposed trust. The 
tenth paragraph of his will, which gave her the residuary estate, 
provided that the devise and bequest should be "in lieu of and in 
full compensation for ail dower, dower rights and thirds that she may 
bave in any or ail of my estate." The value of Mr. Mace's residuary 
estate was about $129,000. The value of Elwood's estimated share 
was about $63,000. If Mrs. Mace had accepted the residuary estate, 
and out of it paid to the complainant the estimated value of Elwood's 
share, Mrs. Mace would hâve had left about $66,000. But the value 
of her thirds and dower in the estate, if she had claimed them, would 
bave been about $90,000, and the probability is that, if the gift of 
the residuary estate to Mrs. Mace had been charged with a trust, in 
the will of Mr. Mace, such as it is claimed it was charged with, Mrs. 
Mace would bave refused to accept the provisions of the will, and 
would hâve demanded her dower and thirds; that, at least, she 
might do so her husband as a practical business man probably knew. 
Moreover, the fact that Mrs. Malinda Mace made two wills, one 
about five months after her husband's death, and one about three 
years before her own death, neither of which made any provision for 
Mrs. Updike, is of the greatest importance. Some of her letters, and 
some of the witnesses who hâve testified to conversations with her, 
assert, in substance, that her son Arthur controUed the business, and 
was hostile to Mrs. Updike, and that Mrs. Mace was unable to do 
anything for Mrs. Updike for that reason; but there is nothing to 
indicate that her son Arthur or anybody else controlled her or in- 
fluenced her in the making of thèse two wills. The second will 
mainly difïers from the first in the fact that she increased her legacies 
to her sons Edward and Henry to the extent of $100,000, which her 
son Arthur, who was her residuary legatee, would not bave been 
likely to permit her to do if she was under his influence or control. 
The lawyer who drafted her second will testified that, in the pre- 
liminary consultations .in respect to it, Mrs. Updike was mentioned. 
He objected to stating what was said about her on the ground that it 
was a confidential statement to Mrs. Mace's légal adviser, and what 
Mrs. Mace said was not stated; but it does appear that at the time 
she was making her last will Mrs. Updike was in her thoughts, and yet 
no provision is made in the will in her behalf. Mrs. Mace appears 
to bave been a good, just, and conscientious woman. Whatever feel- 
ing she had, at various times during her widowhood, of her obli- 
gation to do something for Mrs. Updike, her deliberate conclusion 
was, when she made her wills, to make no provision for her, and 
194 F.— 64 
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nothing ibut the clearest .and stroAgest proof bf thc; establishment ol 
such an oral trust as is.alleged in this case should bç permitted to out- 
weigh the f act that neither in the wiU of Levi H. Mace, or of Malinda 
G. Màce, was any provision made. for the complainant. 

This suit is evidently based on the rule established by a line of 
cases of which O'Hara v. Dudiey, 95 N. Y. 403, 47 Am. Rep. 53, 
and Amlierst Collège v. Ritch, 151 N. Y. 282, 45 N. E. 876, 37 L. 
R. A. 305, are perhaps the leading authorities, establishing that when 
a testatot bequeaths property outright in a will, apparently in abso- 
lute ownership, but it is proved that the.devisee or legatee has agreed 
that, in considération of the transfer of the property to him in ab- 
solute ownership he will accept it charged with a trust, such legatee, 
if he refuses to carry eut the trust, may be obliged to do so, under the 
theory that, upon a refusai to do so, he holds the property as a 
trustée ex maleficio. This légal theory is easily capable of abuse. 
It is an exception to the 'gênerai principle that ail trusts affecting real 
estate. must be evidenced by writing, and in its practical application 
it generâîly amounts to an effort to vary the provisions of a written 
will, ejçecutedi with ail the formalities required by law, as a resuit 
of oral testimony. In order to establish such a trust, there must be 
elear and corivincing proof that there was a spécifie agreement be- 
tweén thè testator and the legatee that such à trust should exist. The 
évidence must go further than to show that the testator requested the 
legatee to exécute such a trust. It must appear, not only that the 
testator requested the legatee to carry out such a trust, but that the 
legatee agreed with the testator duringhis lifetime that he would 
carry out such. a trust, and that the legacy was given and accepted in 
reliance iupon such an agreement. Moreover, the subject-matter of 
the trust must be cîearly proved. If, in the case at bar, a trust had 
been satisf actorily proved,. there would still remain the f act that there 
is no satisf actory évidence upon which a court, could détermine how 
much of the residuary estate bequeathed by Levi H., Mace to his 
wife it: was the duty of the wife to pay over to Mrs. Updike. The 
évidence., in the case is, in my opinion, too vague and inconclusive 
to establish either that there was any trust created by an agreement 
between Levi H. Mace and his wife, or what was the spécifie amount 
with which the residuary estate was charged. 

[6] The défendants hâve pleaded the statute of limitations and 
the staleness of the claim as a défense. In view of the conclusion 
to which I hâve arrived on the merits, it is perhaps unnecessary to 
pass upon this défense; but I will briefly givç my conclusions upon 
it. In the first place, as the cause of action alleged is a continuing 
trust, it is perhaps questiottable whether the statute of limitations be- 
gan to run until Mrs. Mace's death, or at least until a demand was 
madie on her to exécute the trust. But I think, on the whole, that 
the ten-year. statute applies, and that the statute began to run as 
soon as a suit could be brought. Levi H. Mace died October 20, 
1896. This: suit was brought June 4, 1907. If the complainant's 
cause of action accrued instantly on Levi H. Mace's death, the action 
was barred. But I do not see how the suit could hâve been brought 
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until Mrs. Mace received the residuary estate. The executors were 
not obliged to transfer the personal estate for a year after their ap- 
pointment. The residuary estate gîven to Mrs. Mace consisted of 
both realty and personalty, and the alleged trust would hâve been a 
charge on both as an entirety. Upon the whole, I do not think this 
suit could hâve been brought against Mrs. Mace until at least a year 
after her husband's death. If that is so, this suit was begun in time. 

[7] The défense that the claim is stale is now generally governed by 
the question whether the statute of Hmitations applies. But it is still 
true that equity does not f avor stale claims. Mrs. Updike might hâve 
sued on this claim many years before Mrs. Mace died. If she had 
done so, Mrs. Mace could hâve been heard in explanation of her 
letters and statements and of her action generally. 

My conclusion is that the bill should be dismissed on the merits, 
with costs. 



• PBNNSYLVANIA STEEL CO. v. WASHINGTON & BERKELEY 

BRIDGE CO. 

(District Court, N. D. West Virginia. April 2, 1912.) 

i. CoNTBiBUTiON (I 5») — Joint Weongdôebs. 

The rule that, in a case of equal or mutual fault, the condition of the 
party defending Is the better one, based on the princlple of public policy 
that thei-e is no contribution between wrongdoers, applies only in cases 
wherç there bas been an Intentlonal violation of law, and the wrong- 
doer is presumed to havè known that the act was unlawful, and not 
where the injury coeurs out of a duty resting prlmarily on one of the 
parties, ahd but for bis négligence there would hâve been no cause of 
action against the other. 

[Ed. Note.— For other cases, see Contribution, Cent Dlg. §§ 6-9 ; Dec. 
Dig. § 5.»] 

2. INDEMNITY (§ 13*) — Négligence— Peesons Ultimatelt Liable. 

In négligence cases based on the failure to perform légal dutles and 
obligations — acts not malum in se but malum prohibituui— a party sec- 
ondarily liable may recover indemnity against the party prlmarily liable. 

[Ed. Note. — For other cases, see Indemnity, Cent. Dig. §§ 29-35; Dec. 
Dig. 1 13.*] 

3. Stipulations (| 14*) — Constkbcticw— Bffect. 

Where, in a suit by one of two joint tort-feasors to recover indemnity 
for a liability enforced in a prior action by the person injured, a de- 
murrer was flled to the déclaration, and a stipulation authorizlng the 
court In passing on a demurrer to consider the record in the original 
action with the évidence and contract introduced therein, such stipula- 
tion did not authori^e the court to détermine issues of fact tendered by 
the déclaration. 

[Ed. Note. — For other cases, see Stipulations, Cent. Dig. §§ 24-37 ; Dec. 
Dig. § 14.»] 

4. Indemnity (§ 15*) — ^Joint Tobt-Feaboes— Pebsons Primaeily and Ulti- 

MATELY Liable— Natube or Action. 

Where a person injured bas lecovered judgment against a défendant 
claimlng to be secondarily liable only, the right of the latter to recover 
Indemnity against the person prlmarily liable is not based on contract, 
but on tort to lademnify, for whlch no promise express or implled arises, 

*For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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warrantlng resort to assumpslt, aiid hence such relief Is properly sougbt 
by a déclaration In trespass on the case. 

[Ed. Note.— For other cases, see Indemnlty, Cent Dlg. H 36-47 ; Dec. 
Dlg. § 15.»] 
6. Indemnitt (§1 3, 9*) — Contbact— Consteuction— Htusdem Geneeis— "Ob 

/^iTfjT-rp-oXJIT'TfiltC 

Plalntlff, havlng contracted to construct the superstructure of a bridge, 
agreed to Indemnlfy the bridge Company against ail liablllty or damage 
on account of accident whether occasioned by the omission or négli- 
gence of plalntlff, Its agents, or workmen "or otherwise," durlng the con- 
tinuance of the agreement, plalntlff to pay ail Judgments recovered by 
rêason of such accident by reason of any suit or sults against the bridge 
Company, Including costs, expenses, etc., and to glve the bridge Com- 
pany an Indemnlfylng bond against ail clalms for damages to persons or 
property of whatsoever nature arlsing durlng construction of the bridge. 
HeU, that the words "or otherwise" dld not broaden the scope of plain- 
tlfC's liablllty which was llmited to accidents arlsing from acts of négli- 
gence and omissions by plalntlff, its agents and seryants, and, so con- 
strued, was not contrary to publie policy. 

[Ed. Note. — For other cases, see Indemnlty, Cent. Dlg. §§ 2-6, 16, 17; 
Dec. Dlg. §§ 3, 9.*] 

At Law. Action by the Pennsylvania Steel Company against tfie 
Wasiiington& Berkeley Bridge Company. On demurrer to déclara- 
tion. Overruled. 

The plalntlff, a corporation under the laws of Pennsylvania, has flled a 
déclaration In trespass on the case against the défendant, a corporation un- 
der the laws of West Virginia, in whlch It substantlally allèges that the de- 
fendant, being duly authorized to construct a bridge over the Potomac river 
betweeh the countles of Washington, Md., and Berkeley, W. Va., entered In- 
to a contract wlth the Elmore & Hamllton Oontractlng Company to con- 
struct the abutments and plers for sald bridge tn concrète; that sald corn- 
pany did so construct such abutments and plefs; that by subséquent con- 
tract bètween plalntlff Steel Company and défendant Bridge Company the 
plalntlff was to erect the iron or steel superstructure npon sald plers; that 
whlle erectlng such superstructure, under this contract, and under the su- 
pervision and direction of defendant's engineer, authorized by contract with 
défendant to supervise ail work done by contractors, and whlle plalntlff and 
its employés were using due care and caution, pler No. 10, "being green, 
defectlve, and Insufflcient," of whlch condition défendant had knowledge, or 
by the exercise of 'reasouable care and caution on its or its englneer's part 
could hâve known, broke down under the welght of the structural Iron or 
steel being placed thereon by plalntlff under the instruction and supervision 
of defendant's engineer, by reason whereof Frank L. Benning, one of plain- 
tlff's employés, was thrown from the bridge many feet Into the river below 
and greatly injured; that sald Benning Instltuted an, action on the case in 
Washington, Md., against plalntlff to recover damages for such injury, which 
suit was defended by plalntlff but resulted in verdict and judgment against 
it, In favor of Benning, for $13,500 and costs ; that sald judgment has been 
pald by plalntlff; that after Institution of sald action by Benning plalntlff 
served written notice upon défendant of the pendency thereof, authorizlng 
it to appear and make défense thereto, and, further, that plahitlff would 
hojd it responslble for any recovery had thereln. A second couut allèges, In 
addition, a practice and custom of the trade In the construction of bridges 
for the contracter for the superstructure to rely upon the inspection of the 
bridge company's engineer as to the foundations on whlch the superstructure 
must rest, and not bave its own engineer make such inspection, and that in 
this instance such custom was foUowed by plalntlff. ïo this déclaration a 
demurrer hâs been Interposed and a stipulation of parties entered of record 
made, to the effect that, in determining this demurrer, the court inay conslder 

•For other cases tee eame topio * i mvicbib in Dec. * Am. Digi. 1907 ta (Ute, A Rep'r Indexée 
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the record and évidence In the Bennlng Case, and ail the contracta set forth 
and referred to in the déclaration. 

Faulkner, Walker & Woods and Lane & Keedy, for plaintiff. 
Wagaman & Wagaman and Brown & Brown, for défendant. 

DAYTON, District Judge (after stating the facts asabove). It is 
insisted by counsel for demurrant that this déclaration is one in tres- 
pass on the case alleging a duty owing it by the défendant, négligence 
on defendant's part in the performance of that duty, and résultant in- 
jury to plaintiff in conséquence; that assumpsit, and not trespass on 
the case, will lie to secure indemnity and contribution wherein alléga- 
tions that défendant "expressly or impliedly promised to pay" are 
essential, and wholly wanting and nonessential in the action of case. 
Therefore demurrant insists: 

First. The plaintiff's own case, as made out by the déclaration and 
each count thereof, together with the record in the Benning Case, 
shows that the plaintiff is guilty of négligence which directly contrib- 
uted to the injuries, the damages for which are sought to be recovered 
in this suit. 

[ 1 ] In support of this proposition, counsel cite the facts that Ben- 
ning, in his action, charged the plaintiff Steel Company with négli- 
gence, which was denied by its plea of not guilty, but which was con- 
clusively established by the verdict of the jury and the judgment of 
the court of compétent jurisdiction trying the issue joined on such 
plea. Therefore, although it may be assumed that the Bridge Com- 
pany was also négligent in tl\e premises, the well-known rule that in 
pari delicto potior est conditio defendentis must be given application 
hère. This rule is based upon the principle of public policy that there 
is "no contribution between wrongdoers." It is well settled, however, 
that this principle applies appropriately only to cases where there bas 
been intentional violation of law, and where the wrongdoer is to be 
presumed to bave known that the act was unlawful. It fails when the 
injury grows out of a duty resting primarily upon one of the parties, 
and but for his négligence, there would hâve been no cause of action 
against the other. Anderson, Die. of Law, 252 ; Chicago v. Robbins, 
67 U. S. 418, 17 L. Ed. 298; Robbins v. Chicago, 4 Wall. 657, 18 
L. Ed. 427; King v. U. S., 1 Ct. Cl. 38; Town of Hamden v. New 
Haven & N. Co., 27 Conn. 158; Severin v. Eddy, 52 111. 189; Pfau 
V. Williamson, 63 111. 16; Gridley v. City of Bloomington, 68 111. 47; 
Catterlin v. City of Frankf ort, 79 Ind. 547, 41 Am. Rep. 627 ; Port- 
land V. At. & St. L. R. Co., 66 Me. 485 ; Ches. & O. Canal Co. v. 
Allegheny Co. Com'rs, 57 Md. 201, 40 Am. Rep. 430; Gray v. Boston 
Gaslight Co., 114 Mass. 149, 19 Am. Rep. 324; Churchill v. Holt, 
127 Mass. 165, 34 Am. Rep. 355 ; City of Wabasha v. Southworth, 54 
Minn. 79, 55 N. W. 818; Brooklyn v. Brooklyn City R. Co., 47 N. Y. 
475, 7 Am. Rep. 469; Oceanic S. N. Co. v. Compania, 134 N. Y. 461, 
31 N. E. 987, 30 Am. St. Rep. 685 ; Philadelphia Co. v. Central Trac- 
tion Co., 165 Pa. 456, 30 Atl. 934; Maxwell v. L. & N. R. Co., 1 Tenn. 
Ch. 8; Batty v. Duxbury, 24 Vt. 155; Eadd v. Waterbury, 34 Vt. 
426 ; City of Norwich v. Breed, 30 Conn. 535 ; C. & N. W. Ry. Co. 
V. Dunn, 59 lowa, 619, 13 N. W. 722; Milford v. Holbrook, 9 AUen 
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(Mass.) 17,^85 Am. Dec. 735; Mirtneapblis Mill Co. v. Wheeler, 31 
Minn. 121, 16 N. W. 698; Old Colony R. Co. v. Slavens, 148 Mass. 
363, 19iN. E. 372, 12 Am. St. Rep. 558; Houston & T. C. Ry. Co. v. 
Williams :(?rex.' Civ. App.): ,31 S. W. 556. 

[2] Careful considération of thèse and other similar authorities 
must inevitàbly lead to the conclusion that in négligence cases based 
not upon willful wrongdoing, but growing out of légal duties and 
obligations-^acts not malum in se but malum prohibitum — a clear dis- 
tinction miast'be drawn bètween the liability of the party primarily 
negligent^and that of one secondarily so to the extent of being liable 
to a third party injured. In such case, it is well settled that the sec- 
ond party, while he may not escape liability to the third party injured, 
may hold <thfe; first party, primarily négligent, for indemnity. Such 
ruling is sound in both law and good morals, in that it secures greater 
care on the part of ail engaged in the work, and lessensthe danger of 
accidents.' While this is true, it is also true that the question as to 
which party is primarily négligent must be carefully determined from 
the facts irt^ach case. It by no means always foUows that the owner, 
because he is having the work donc, is so négligent. The contractor 
may, by hiâ cohtract, be made wholly indépendant of the owner's con- 
trol or direction, his persohalact, without knowledge or consent of 
the owner, may be the direct cause of injury, a direct resuit of his 
want oi éa.ft, pVof>tr qualifications, adéquate. knowledgeof or failure 
tô properlyinspect the work, its conditions and surroundings, which 
he is undfertàking' to db.i Tbis ease présents an illustration of the dif- 
ficulty that" may ariise in'io determining liability. It is insisted by 
défendant that there is no allégation that this pier 10 was unsafe be- 
cause of i improper workmanship or materials, but that it collapsed 
solely becaûse the cemenC in it was not given time to harden. Coun- 
sel fot plaintifif insist thati while this may be true, the plaintifif in 
seeking to erect the supersthicture on it was doing so under the direc- 
tion of. the defendant's engineer and agent. Per contra counsel for 
défendant insist that this engineer was not its agent, but an independ- 
ent contractor of it under the express têrms of a contract existing 
between^it and such engineer. Without expressing any opinion as to 
thèse contentions, it seenis clear that the mère statement of them is 
sufficient to show that thèse questions are purely ones of fact and 
cannot be determined upon demurrer, even under the terms of the 
stipulation fîled. 

[3] Under the terms of this stipulation, I am authorized, so far as 
I deem pertinent in passing upon this demurrer, to consider the rec- 
ord of the Bénnirtg Case with the évidence and contract introduced 
therein. This stipulation cannot permit rtte to détermine the factsthat 
may Or may not be presented in this cause upon trial. They may or 
may not be the same as those introduced on the trial of the Benning 
Case. I ean only say that I regard the allégations of the déclaration to 
be sufficient tb charge this engineer to be the agent of défendant, and 
acting as sûch, to hâve directed and advised plaintiff to impose the 
superstructure upon thië pier at the time he did without proper knowl- 
edge and inspection of its immatured condition. So far as the form 
of action is concerned, I find in the Robbins Case, hereinbefore cited 
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from 4 Wall. 657, 18 L,. Ed. 427, tlie déclaration was in case, not 
assumpsit, and, so far as I can find in ail the reported cases of the 
kind, under common-law pleading, such form of action has been re- 
sorted to and sustained. 

[4] The reason seems to be based upon the principle that while 
indemnity is sought, and the measure of recovery may be fixed by the 
amount of the recovery had against the plaintiff seeking indemnity, 
yet the original and f undamental basis of recovery is not contract, but 
tort to indemnify for which no promise express or implied arises, war- 
ranting resort to the action of assumpsit. This principle I regard as 
Sound, and I am in fuU accord with it. 

[5] This disposes substantially of ail the points relied upon in de- 
murrer, except the second, which by reason of the stipulation it is in- 
sisted may be considered. While it is doubtful whether it can be so 
considered, because the contract upon which it is based between plain- 
tifif and défendant is not made a part of the déclaration, but only al- 
légations are made of its exécution and of its terms sufficient to intro- 
duce it as a part of the évidence necessary to recovery, yet, inasmuch 
as the question raised touching it clearly appears to be one that im- 
mediately upon its introduction will arise and require this court's con- 
struction, I hâve deemed it best to consider it hère and now. The 
tenth paragraph of this coiltract is as follows : 

"As according to the terms of the accompanylng speciflcations, which form 
a part of this contract, the party of the second part [plaintiJï Steel Company] 
is to indemnify the party of the flrst part [défendant Bridge Company] agaiust 
ail liablïlty or damage on aceount of accidents, whether occasioned by the 
omission or négligence of itself , Its agents, or its workmen or otherwise dur- 
ing continuance of this agreement, It is hereby agreed that the party of the 
second part shall be promptly and duly notltied in writing by the party of the 
iirst part of the bringing of any such suit or suits, and shall be gxven the 
privilège of âssuming the sole défense thereof. The party of the second part 
is to pay ail judgments recovered by reason of accidents in any such suit or 
suits agalnst the party of the flrst part, Including ail légal costs, court ex- 
penses and other lUie expenses." 

The paragraph of the spécifications ref erred to is as follows : 
"Contrâctor will be required to give a satisfactory bond in the sum of 
$10,000 Indemnif ying the Bridge Co., agalnst ail claims for damage to per- 
sons or property of whatsoever nature arising during the construction of the 
bridge and as a guarantee that the materlal will be dellvered and erected 
in aceordance with the contract." 

Counsel for both sides seem to assume that thèse provisions are 
broad enough in terms to protect the Bridge Company from its own 
négligence, whether its act was or was not the primary cause of in- 
jury; in short, a complète indemnity against ail claims for damages 
to person or property of whatever nature arising during the construc- 
tion of the bridge. 

While conceding this, however, counsel for plaintiff insist that such 
provisions are absolutely void as against public policy, and cite in 
support of such contention the décision of the Suprême Court of Vir- 
ginia in Johnson, Adm'r, v. R. & D. R. R. Co., 86 Va. 978, 11 S. 
E. 829. , 

A careful considération of this case does not in my judgment war- 
rant the broad and sweeping construction given it by counsel, whereby 
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ail contracts agreeing to indemnify against négligence that may occur 
in manufacturing, mining, construction, and other similar opérations 
by private corporations and individuals, would be held void as against 
public policy, and if such construction can be placed upon its ruling, 
with the utmost déférence, I must be permitted to dissent therefrom. 
The old English Common Pleas Judge, Burroughs, in Richardson v. 
Mellish, 2 Bing. 252, declared the doctrine of public policy to be "an 
unruly horse, and when you once get astride of it you never know 
where it may carry you. It may lead you f rom sound law ; it is never 
argued at ail but when ail other points fail." The vast number of nég- 
ligence cases being brought and determined in the courts o'f to-day 
demonstrate that seldom, if ever, do such corporations and individuals 
willfully, wantonly, and knowingly do injury either to the public or 
to their employés ; that, while négligence is stiU classed as tort, it 
generally results from some unwitting neglect of précaution or duty 
in the premises. While, therefore, it may be perfectly plain that no 
one can go to another and secure indemnity against the damages to 
arise from his willful, premeditated, and determined purpose to kill 
or injure another, and while it may be further true that public corpora- 
tions, such as railroads and like carriers of passengers, may not as a 
matter of public policy be permitted by contract to indemnify against 
négligence to passengers and their employés, yet it is clear that a dis- 
tinction must be, and is, drawn by the more récent and better consid- 
ered cases where such railroadls even are held to be entitled to contract 
for indemnity against their own unintentional négligence in opéra- 
tions without their quasi public functions. Hartford Fire Ins. Co. v. 
Chicago, M. & St. P. Ry. Co., 70 Fed. 201, 17 C. C. A. 62 (see report 
of this case in 30 L,. R. A. 193, where the authorities are exhaustively 
cited in argument of counsel); Stephens v. S. Pacific Co., 109 Cal. 86, 
41 Pac. 783, 29 L. R. A. 751, 50 Am. St. Rep. 17; Griswold v. Ry. 
Ce, 90 lowa, 2(iS,'ô7 N. W. 843, 24 L. R. A. 647; Greenwich Ins. Co. 
V. Railway Co., 112 Ky. 598, (A S. W. 411, 67 S. W. 16, 56 L. R. A. 
477, 99 Am. St. Rep. 313 ; Osgood v. Railway Co., 77 Vt. 334, 60 Atl, 
137, 70 I,. R. A. 930; Railway Co. v. Mahoney, 148 Ind. 196, 46 N. 
E. 917. 47 N. E. 464, 40 L. R. A. 101, 62 Am. St. Rep. 503 ; Railway 
Co. V. Voigt, 176 U. S. 498, 20 Sup. Ct. 385, 44 L. Ed. 560. 

Under modem conditions, when Congress and state Législatures in 
this country are considering the passage of employer's liability acts, 
entitling employés to recover for injuries regardless of défenses of 
assumed risk and contributory négligence, based largely upon the prop- 
osition that under such conditions employers may know in a measure 
the conditions and extent of liability, and may, by gênerai insurance, 
indemnify themselves against such, the courts are not warranted longer 
in my judgment in holding such indemnity insurance contracts void as 
against public policy, although under other conditions they may hâve 
in principle in some instances practically done so. As said in 24 L. R. 
À. 647, note to Griswold v. Railway Co., supra : 

"Tliere are many cases upon which opinions will difféîr, but the trend of 
thought at présent seems to be towards gréa ter freedom of -contracting power 
and less governmental Interférence" — eitlng notes to State ■ v. Loomls, 21 
I* K. A. 789, and Commonwealtli v. Perry, 14 L. K. A. 325. 
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I am therefore led to the conclusion that, if the construction placed 
upon this tenth clause of the contract between plaintiff and défendant 
by counsel on both sides be the true one, plaintiff cannot recover. But, 
after earnest study of it, I am convincedi that such construction is not 
warranted. By it the Steel Company agreed to indemnify the Bridge 
Company "against ail lîability or damage on account of accidents, 
whéther occasioned by the omission or négligence of itself [the Steel 
Company], its agents, or workmen, or otherwise, during continuance 
of this agreement," and to "pay ail judgments recovered by reason 
of accidents in any such suit or suits against the party of the first part 
[Bridge Company] ." What is the meaning of the words "during the 
continuance of this agreement," and those contained in the spécifica- 
tions "during the construction of the bridge" ? They certainly cannot 
mean under the conditions and circumstances existing that the Steel 
Company was to indemnify against négligence and accidents occur- 
ring in the érection of the piers and abutments by the independent 
contracts over which it hadi no control. We must therefore restrict 
thèse words to refer to accidents occurring during the érection of the 
superstructure by the Steel Company itself. But how occurring? Thè 
contract says by reason of "the omission or négligence of itself, its 
agents or its workmen or otherwise." Do thèse words "or otherwise" 
broaden the scope of the Steel Company's liability to include ail acts 
of négligence and omission on the part of the Bridge Company its 
agents and employés that might hâve been committed by it or them 
before the Steel Company's contract, or must they be limited by the 
rule of ejusdem generis requiring that in the construction of statutes, 
contracts, and other instruments, where an enumeration of spécifie 
things is followed by a gênerai word or phrase, the latter is held to 
refer to things of the same kind as those specified ? This rule is well 
recognized and established. And. Die. Law, 394 ; Broom's Légal Max- 
ims (7th Ed.) 651 ; U. S. v. Buffalo Park, 16 Blatchf. 189, Fed. Cas. 
No. 14,681; Reiche v. Smythe, 13 Wall. 162, 20 L. Ed. 566; City of 
Lynchburg v. N. & W. R. R. Co., 80 Va. 237, 56 Am. Rep. 592; Foer- 
derer v. Moors, 91 Fed. 476, 33 C. C. A. 641 ; City of St. Louis v. 
Laughlin, 49 Mo. 564; American Manganèse Co. v. Manganèse Co., 
91 Va. 272, 21 S. E. 466; Orange, etc., R. Co. v. Alexandria, 58 Va. 
176; Gates v. Richmond, 103 Va. 702, 706, 49 S. E. 965. 

It has been very recently applied by the Circuit Court of Appeals 
for this circuit in Hickman v. Cabot, 183 Fed. 747, 106 C. C. A. 183, 
where a clause "if by reason of fire, explosion or other cause" in a 
contract was held not to authorize the shutting down of his ' carbon 
factory by a contractor for natural gas to be used therein for the cause 
that its opération must be at great loss, but must be restricted to causes 
similar in character to fire and explosion. In view of the principles 
so recently enunciated by this case and by this court, whose opinions 
are binding upon me, I feel compelled to restrict the words "or other- 
wise" used hère in this contract to acts of négligence of the Steel Com- 
pany itself, its agents, its workmen or ones of like character arising 
in its carrying out its contract in the érection of the superstructure, 
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ànd as not induding the négligence ofth«; Bridge Company, its engi- 
neer, or agents, if such négligence was prïmarily responsible for the 
accident. ' ; 

I will therefore overmle the demurrer. 
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(Dlslirlct Court, S, D. New York. Pebruary 16, 1912.) 

Shipping (§ 177*) — CoNSTBucîïON or Chabtie» Pàbtt— Pbiobity in Dibchasg- 

ING. 

Two schoonêrs of différent owners, thë Howard and the Benedlet, were 
chartered by respondent, each to carry a cargo of fertilteer from Carteret, 
N. J., to Wilmington, N. C. Each cfiarter party çoatained a provision 
that the vessel should load and disqhàïgé In turn with other vessels 
chartered by respondent. The Howard was chartered first, loaded flrst, 
sailed flrst, and arrived flrst at the xnouth of Cape Fear river. A tug 
came down the next morning and was hail^d, but passed out to sea and 
returned wlth the Benedlet. She, bowevier, took the Hô'v^fard in the lead 
and left her at respondent's pier, drbppliig the Benedlet a mile down 
stream. The Benedlot's master went asbore and teléphoned her arrivai 
to respondent's agent some 15 minutes before notice yf&s glven by the 
Howard, and the ag'ent compelled the latter to môve îiom the pler and 
wait the dîscharge of the Benedlet. Sètà that thêSovï^ard was entltled 
to dischargé flrst, and thàt rteSpondent. was liable in damages for the time 
she was regulred, to w^lt, regardless of the speéd with which she was 
dîscharge^ a,?,<îer she reàcbed the pier. ^ 

[Éd. Note.-^FÔr other cases, see Shipping, Cent. Dlg. §§ 576-582, 584; 
Dec. Dlg. § I77;*j ;' , , \ 

,In Admiral^y, Swit by William E. Farrow, as maçter of the schoon- 
er Florence IjJ^yyard, against the American Agricultur^l Chemical Com- 
pany. Decreie for libelant. j 

Arthur Lovell, for Hbelant. ' 

Giflford, Hbbbs & Beard (Anson Beard and Mason Wheeler, of 
counsel), for respondent. 

HOIyT, District Judge. This action is brought by the master of 
the schooner Florence Boward to recôver for eight days' détention at 
Wilmington,. N. C,, in February and March, 1911. The schooner was 
chartered by the, ^respondent on February 3, 1911, to Carry a cargo of 
about 1,300 tons of fertilizer from Carteret, N. J., to Wilmington. 
The. charter prpyided : 

"It Is agreed thfit the lay days for loadlng, and dlscharglng shall be as 
follpws: Conimenclng from the time the captain reports himself ready to 
recbive or disehalrgë cargo. Customary dispatch for loadlng and discharg- 
lâg. Vessel to load' and discharge in turn wlth other vessels chartered by 
same company." 

The schooner Frank W. Benedict was chartered by the respondent 
oh February 11, 1911, to carry a similar cargo, of about 750 tons, be- 
tweeti the same jiorts, and loaded at Carteret after the Howard fin- 
ished loading. The Benediût's charter contained the clause: 

"Vessel to dlBcharge in tum with other vessels chartered by same com- 
pany." 

•For other cases aeë eame topic & S nùmbëb in Dec. & Am. Digs. 1907 to date, & Rep'r Inâezei 
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The Howard arrived at Southport, at the mouth of the Cape Fear 
river, about 17 miles below Wilmington, on February 22d, about 5 
p. m., and anchored, waiting for a towboat to tow her up to Wilming- 
ton. The Benedict was not anywhere in sight then. At 10 o'clock the 
next morning, the tug Sea King came down the river, going out to 
sea. The captain of the Howard hailed the captain of the tug, who 
was also the harbor master of the port of Wilmington, and asked him 
to tow the schooner up the river. ■ He waved his hand in reply and 
proceeded to sea. He came back at 12 :30 with the schooner Frank 
Benedict in tow, and took the schooner Howard in tow also, putting 
the Howard next the tug and the Benedict astern of the Howard. 
The captain of the Howard testifîes that he asked the captain of the 
Sea King why he lett him and went and got another vessel, as she was 
bound for the same berth the Howard was, and the captain of the Sea 
King replied that he was going to put the Howard into the berth first. 
They towed up the river and reached Wilmington about 5 o'clock p. 
m. The Sea King dropped the Benedict about a mile below the re- 
spondent's dock, where she anchored, and took the Howard on up to 
the dock. When they reached the dock the berth was empty ; but the 
captain of the Sea King, after making the Howard fast by one line to 
the dock, sent to the office, about 400 feet away, for the respondent's 
agent there. The respondent's agent came down and said that the 
Benedict had just reported to him by téléphone, 15 minutes before, 
and ordered the Howard to leave the berth for the Benedict. The 
captain of the Howard objected, and said that his vessel was there 
ahead of the Benedict, ready .to discharge ; but the captain of the Sea 
King ordered the Howard's line cast ofï and removed her to à berth 
above, where she lay, waiting for the discharging berth, until March 
4th, when she was finally put into the berth, the Benedict having fin- 
ished unloading and left Wilmington. The Howard finished unloading 
on the eveningof March lOth. 

I think that the Howard was entitled to be unloaded at Wilmington 
before the Benedict. The respondent was the charterer of both ves- 
sels. They were both consigned to the respondent's agents at Wil- 
mington. The Howard was chartered first, loaded first, sailed first, 
and reached the mouth of the river first. The harbor master on the 
tug that took the two vessels up the river recognized the riglit of the 
Howard to go up first by putting the Benedict behind the Howard at 
Southport. The Benedict was cast off about a mile below the dock, 
and the Howard taken up to the dock, and I think, therefore, that 
under the clause in the charter providing that the vessels should be dis- 
charged in turn the Howard was entitled to be first discharged. The 
fact that the captain of the Benedict slipped ashore in his launch, went 
to the office of his agents, and telephoned to the respondent's agent, 
especially in a small port like Wilmington, while the Howard was be- 
ing fastenedi to the dock, seems to me immaterial. It would seem that 
the agents of the charterer, for sorae reason, preferred to hâve the 
Benedict unloaded first, although she had not arrived first. 

I think that the défense that according to the custom of the port 
of Wilmington the vessel that reported first, however the report was 
made, was entitled to be discharged first is untenable. In the first 
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place, the proof is not sufficient to establish that there was any such 
universal and generally un'derstood custom. In the second place, if ' 
there was such a custom, it would not afifect the spécifie provision of 
the charter party to the effect that the différent vessels chartered by 
the respondent should be discharged in turn, 

The point that the charter of the Howard provided that she should 
be discharged with "customary dispatch," that customary dispatch in 
the port of Wilmington was at the rate of 100 tons a day, and that, 
as she haé over 1,300 tons aboard, no daim for demurrage could arise 
until the expiration of 13 days from her arrivai, seems to me equally 
untenable. The claim is not strictly for demurrage It is for damages 
for not being permitted to discharge in her turn. The Howard was 
entitled to go first to the dock, and if she could be discharged more 
rapidly than 100 tons a day she was entitled to do so, and to hâve the 
benefit of the time saved. 

My conclusion is that the libelant should hâve judgment as de- 
manded in the libel. 



MEMORANDUM DECISIONS 



AMBEIOAN LTTMBER CO. v. WEST et al. (Circuit Court of Appeals, 
Fiftb Circuit. April 9, 1912.) No. 2,338. Appeal from the District Court of 
the United States for the Southern District of Texas. 3. W. Terry (F. J. 
Duff, oh the brlef), for appellant. Hiram M. Garwood and Sam Streetman 
(Andrews, Bail & Streetman and Baker, Botts, Parker & Garwood, on the 
brief), for appellees. Before PARDEE and SHELBY, Circuit Judges, and 
MAXEY, District Judge. 

PBR CUBIAM. To enable the court to give équitable relief in relation to 
the matters .Involved ta thls suit, Sam Park is an indispensable party. The 
decree of the District Court is aflarmed. 



ARCHER V. GREENVILLE SAND & GRAVEL CO. et al. (Circuit Court 
of Appeals, Fifth Circuit. April 9, 1912.) No. 2,185. Appeal from the Cir- 
cuit Court of the United States for the Southern District of Mississippi. 
Percy Bell, for appellant. Walton Shields and Gustave Demie, for appellees. 
Before McCORMICK and SHELBY, Circuit Judges, and MAXEY, District 
Judge. 

PER OURIAM. After mature considération of the questions arislng on 
the présent appeal, we are of the opinion that the demurrer, interposed by 
the appellee to the blll of complalnt, was properly sustalned. The decree of 
the trial court, dlsmlsslng the blll, is therefore afflrmed. 



BLOUNT V. DOWNS. GARRISON-NORTON LUMBER CO. v. SAME, 
(Circuit Court of Appeals, Fifth Circuit. April 9, 1912.) No. 2,233. In Brror 
to the Circuit Court of the United States, for the Eastern District of Texas. 
George C. Gréer (Gréer & Minor, on the brief), for plaintiffs in errer. Will 
E. Orgain and Chas. T. Butler (Hightower, Orgain & Butler and Baker, Potts, 
Parker & Garwood, on the brief), for défendant in error. Before PARDEB 
and SHEDBY, Circuit Judges, and MAXEY, District Judge. 

PER CURIAM. The questions presented on thls writ of error are substan- 
tlally the same as on the former wrlt between the same parties in the same 
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case, and on considération we flnd no sufflclent reason to change our rullng 
and conclusion on the former wrlt, as reported In Downs v. Blount, 170 Fed- 
15, 95 C. C. A. 289, 31 L. R. A. (N. S.) 1076. As to the re-examlnatlon on a 
subséquent writ of error of questions dedded under former wrlt, see Super- 
vlsors V. Kennlcott, 94 U. S. 498, 24 L. Ed. 260; Clark v. Keith, 106 U. S. 
464, 1 Sup. et. 568, 27 L. Ed. 302; Chaffln v. Taylor, 116 TJ. S. 567, 6 Sup. 
et. 518, 29 L, Ed. 727; Thompson v. Maxwell Land Grant Co., 144 U. S. 
451, 456, 18 Sup. Ct. 121, 42 L. Ed. 539. The Judgment of the Circuit Court 
is afflrmed 



THE DIANA. HANSBN v. EMERY et al. (Circuit Court of Appeals, Sec- 
ond Circuit. March 15, 1912.) Nos. 158, 159. Appeals f rom the District Court 
of the United States for the Eastern District of New York. Halght, Sandford 
& Smith (Charles S. Haight, of counsel), for appellant. Burlingham, Mont- 
gomery & Beecher (Charles C. Burlingham, Chauncey I. Clark, and Bobtnson 
Leech, of counsel), for appellees. Before LACOMBB, WARD, and NOYES, 
Circuit Judges. 

PER CURIAM. Thèse causes come hère upon appeal from deerees of the 
District Court, Eastem District of New York, entered in cross-actions brought 
to recover damages arising ont of a collision between the steamship Diajia 
and the bark Boylston. The District Ckiurt held the Diana solely in fault for 
the collision. The opinion of Judge Chatfleld wlU be found In 181 Fed. 263. 
A majorlty of this court are of the opinion that the deerees should be af- 
flrmed — that in the flrst cause with interest, and wlth a single bUl of costs, 
In both causes — upon the opinion of the District Judge. 



GBIEB V. EQUITABLE LIFE ASSUR. SOCIETY OF THE UNITED 
STATES. (Circuit. Court of Appeals, Third Circuit. April 16, 1912.) No. 
1,579. Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvanla. Preston K. Erdman (Henry Preston Erdman, on 
the brief), for appellant. George D. Hay (Thomas De Witt Cuyler, on the 
brief), for appellee. Before GRAY and BUFFINGTON, Circuit Judges, and 
YOUNG, District Judge. 

YOUNG, District Judge. Thls is a bill for reformation of a pollcy of In- 
surance, for discovery, and an accountlng. This case Is so thoroughly and 
correctly declded by the learned judge of the court below, whose opinion is 
to be found in Grieb v. Equitable Life Assur. Society, 189 Fed. 498, that it 
would be labor wasted to attempt to add anything to the opinion flled in the 
case. The decree of the Circuit Court is theref ore afflrmed. 



HENDERSON v. CREELMAN et al. (Clrcait Court of -A-ppeals, Fifth Cir- 
cuit. February 6, 1912. On Pétition for Rehearing, April 13, 1912.) No. 
2,289. Appeal from the Circuit Court of the United States, for the Middle 
District of Alabama. Robert L. Harmon, for appellant. Thomas W. Martin, 
Fred S. Bell, Philip H. Stem, and William L. Martin, for appellees. Be- 
fore PARDEB and SHELBY, Circuit Judges. 

PER CURIAM. The judges differlng in opinion as to the proper décision 
of thls case, the decree of the Circuit Court is affirmed. 

On Pétition for Rehearing. 
This cause having been considered on the pétition for a rehearing, and 
one of the two judges sitting in the case not deslring nor eonsenting to a re- 
hearing, it foUows that the pétition for a rehearing is denied. See our rule 
29 (150 Fed. Ixx, 79 C. C. A. Ixx). 



HOWARD V. ATCHISON et al. (Circuit Court of Appeals, Fifth Circuit. 
April 9, 1912.) No. 2,319. Appeal from the District Court of the United 
States for the Southern District of Florida. G. Boone Patterson, Peter S. 
Carter, and H. H. Taylor, for appellant Geo. Denegre and Joseph Paxton 
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Blair (AUen.&. Harrls and DenegriKi& Blalr, on the brlef), for appellees. Be- 
fore P4KDEB} and SHELBï, (Mrciult Judges, and MAXBY, District Judge. 

PER GUEIAM:. For the reasonsVglven lu Fountain v. Sawyerj 176 Fed. 92, 
99 G 0. A. 612, the decreedf the Dlstiict Court Is afflrmed. 



LUTCflER- & M00RB3 LUMBBR CO. et al. v, KNIGHT et al. (Circuit 
Court ofAHpeals, Fifth Circuit. Aprll 9, 1912.) No^ 2,307. Iri Error to the 
Circuit Court of the United States for the Western District of Louisiana. 
Action at law by W. H. Knight and others agalnst the Lutcher & Moore Lum- 
ber Company and others. Judgment for plaintiffs, and défendants bring er- 
ror. Afflriuïfd. Siée, also, ISS Fed. 1022, 105 C. G. A. 663. A. t*. Pujo, C. D. 
Moss, and Oèb. B. Holland (Pùjo, Moss & Williamson, and Holland & Hol- 
land, on thé brléf), for piaintlBfs In error. A. J. Murff and M. Ji Cunnlng- 
ham (W. T. Ûunnlngham, on thé brief), for défendants in èrror. Before 
PARDEB and SHBLBY, Circuit Judges, and MAXEÏ, District Judge. 

PER CDRIAM. The Judgments rendered in the Fourteentfl judicial dis- 
trict court for the state of Louisiana, in and for the parish of Vernon, on 
Noveœber 8, 1883, In the cases Of Mcllhenny Co. y. D. R. Knight et al., and 
W. J. Knight, Intervener, and of' Albert S. Jamlson v. D. R. Knight et al., 
and W. J. Knight, intervener, wherein it was âdjudged that the act of sale 
of July 28,1882, being the cdiiveyanee from Daniel R. Knight and John A. 
Lovètt on thë one part to William J. Knight oh the other part, of the real 
estate Involved In thls suit, wàs a real sale and not a simulation, coustitute 
and should bave the force of rea judicata, and bé concluslve and binding up- 
on ail parties and thelr privies. It follows that the Lntcher & Moore Lum- 
ber Company, claiming title to the lands In controversy under and through 
Daniel R. Knight and John A. Lovett and William J. Knight, is estopped from 
attacking the said act of sale and deed tn question as a simulation. It also 
follows that. If there Is error under the pleadings and hecetofore opinions of 
the Suprême Court and thls court In the rejectlon of évidence, as charged 
In the flrst, second, and thlrd assignments of error, It was not réversible er- 
ror, being at most error wltbout préjudice. The other assignments of error 
in thls case, eomplalnlng of the refusai of the trial judge to permit the de- 
fendants to flle a thlrd amended answer and hls refusai to glve certain 
charges to the jury as reauested, are not weU taken. Not flndlng réversible 
error In the record, the Judgment of the Circuit Court Is afflrmed. 



MILLER V. CARLTON. (Circuit Court of Appeals, Flfth Circuit. April 9, 
1912.) No. 2,247. Pétition for Revision of Proceedlngs of the District Court 
of the United States for the Northern District of Mississippi. Charles P. 
Long and Joseph Loeb, for petitioner. George J. Leftwieh and Lef tvvich & 
Tubb, for respondent. Before PARDBE and SHELBÏ, Circuit Judges, and 
MAXEY, District Judge. , 

PER CURIAM. The theory npon which this cause was heard by the réf- 
érée, and the order by him passed and conflrmed by the judge, in which the 
petitioner . was ordered, upoh pain of imprlsorunent for eontempt, to sur- 
render a stock of goods, or, in the alternative, to pay the: value of the same, 
within 20 days from the date of, the order, were in direct confllct with the 
views of this court as expresséd in Samel v. Dodd, 142 Fed. 68, 73 C. C. A. 
254; and therefore, upon the authority of that case, the order should be, 
and It is hereby, reversed, ând the cause is remanded for furtber proceedlngs. 



SLATTERÏ et al. v. BOARD OF COM'RS OF CADDO LEVEE DIST. (Cir- 
cuit Court of Appeals, Fifth Circuit. April 10, 1912.) No. 2,314. In Error to 
the Circuit Court of the United States for the Western District of Louisiana. 
Edward Barnett (Slattery & Slattery, on the brief), for plaintiffs in error, 
David T. Làhd, for défendant in error. Before PARDEB and SHELBY, Cir- 
cuit Judges, and MAXBY, District Judge. 

PER CURIAM. Following MeGllvra v. Ross, 215 U. S. 71, 30 Sup. Ot 27, 
64 II. Ed. 95, the decree of the Circuit Court Is reversed, and the cause Is 
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remanded, with directions to sustaln the exception of no Jurlsdlction and 
dismlss plaintiff's pétition. 



UNITED FRUIT CO. et al. v. STBELE et al. OAMORS et al. v. SAMB. 
STEBLB et al. v. UNITED FRUIT CO. et al. (Circuit Court of Appeals, 
Fifth Circuit. April 9, 1912.) No. 2,208. Appeals and Cross-Appeal from 
the Circuit Court of tlie United States for the Eastern District of Louisiana. 
Wm. C. Dnfour and H. G. Dufonr, for Charles and Jacob Weinberger. Abra- 
ham Goldberg, for Bluefields Steamship Co., A. B. Orr, S. H. Baker, and 
Victor Camors. Charles Payne Fenner and W. B. Spencer, for United Fruit 
Co. • J. Blanc Monroe, Monte M. Lemann, and Chas. J. Xheard, for Frederick 
Camors and George Ruefif. Ernest Dale Owen, W. L. Hughes, J. D. Rouse, 
Wm. Grant, W. B. Grant, and Henry P. Dart, for Frederick M. Steele and 
others. Before McCOBMICK and SHELBï, Circuit Judges, and MAXET, 
District Judge. 

FER CURIAM. This cause has been twice argued orally, and bas been 
fully considered, with the aid of elaborate and exhaustive briefs. We hâve 
ail reached the conclusion that there is no réversible error shown by the 
record, and that the conclusions of the lower court are sustained by the évi- 
dence. The decrees appealed from are therefore afiirmed, both on the ap- 
peals and the cross-appeal. The appellants are taxed with the costs of the 
appeals, and the cross-appellants with the costs of the cross-appeal. Aflarmed. 



TTNITED STATES V. BENNETT (elght cases). (Circuit Court of Appeale, 
Second Circuit. February 26, 1912.) Nos. 99. 100, 104, 105, 109, 110, 116, 117. 
In Error to the Circuit Court of the United States for the Southern District 
of New York. A. S. Pratt, U. S. Atty. W. D. Gnthrie, for appellces. Be- 
fore LACOMBB. COXE. and WARD, Circuit .Tudges. 

PER CURIAM. In our opinion, the questions arising in thèse causes shonld 
be certified to the United States Suprême Court, in order that they may be 
heard before that tribunal with the causes involving similar questions, which 
bave been taken up by direct appeal to the Suprême Court Counsel may 
prépare forma of certificate and questions. 



WORCBSTER GASLIGHT CO. v. COMBUSTION UTILITIES CORPORA- 
TION et al. (Circuit Court of Appeals, First Circuit. April 26, 1912.) No. 
948. Appeal from the Circuit Court of the United States for the District of 
Massachusetts. John H. Roney, of Pittsljurgh (William A. Copeland and Mac- 
leod, Calver, Copeland & Dike, on the brief), for appellant. Harold Binney, 
of New York City (Odin Roberts, Roberts & Cushman, aud Binney & Mastick, 
on the brief), for appellees. Before COLT and PUTNAM, Circuit Judges, 
and ALDRICII, District Judge. 

PER CURIAM. Havlng carefully considered the propositions of the par- 
ties anâ their counsel, and the opinion of the learned judge who heard this 
case In the Circuit Court, we are satisfled with hls conclusions and the rea- 
Bons glven by him therefor. The decree of the Circuit Court (190 ffed. 155) 
U «ifflriued, with costs of appeal to the appellees. 
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